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! R RRORC IHli la-IYBER PAKHTUNKHWA SERVICE TRIBUNAL.
CAMP COURT ABBOTTABAD

Service Appeal No. 647/2016

15.06.2016Date of Institution...

Date of decision... 17.04.2018

rah/ad Rallque son of Muhammad Rafique resident of Mohallah Saba Coloy PI //
(Appellant)

S
908/28, P.O 'Navvanshehr Districtc Abbottabad Ex. Constable ...

Versus

Deputy Inspector General of Police Hazara Division Abbottabad and 1 other.
....(Respondents)

For appellant.i\1K. Zul fiqar AhmadAdvocate

M!v. Usman Ghani, 
District Attorney For respondents.

MR. KIAZ MUHAMMAD KPIAN, 
iMK.. MUPIAMMAD HAMID MUGHAL,

CHAIRMAN
MEMBER

' JUDGMEN'i:

NIAZ MUHAMMAD KHAN. CHAIRMAN: - Arguments of the learned

counsel for the parlies heard and record perused.

FACI'S

The appellant was dismissed from service on 17.07.2013 due to his2.

absence and. according to appellant he received the same on 04.02.2016 against

which he Hied departmental appeal on 04.02.2016. The departmental appeal was

no! responded and thereafter he filed the present service appeal on 15.06.2016.
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ARGUMENTS

The ixarned counsel for the appellant argued that the appellant was not

asfiociated in the inquiry proceedings nor any inquiry was conducted against the

appellant. That the whole proceedings were initiated at the back of the appellant

vviihoLit serving any notice on him. That the dismissal order was given

rcLrospective clTcct which was a void order. That the appellant had genuine reason

I'or his absence due to illness of his mother. That the mother of the appellant died

on 25.07.2013 which was a proof of the fact that the appellant was really attending

id his ailing niolher. That had there been an inquiry then certainly this factum of

aihnent of the mother of the appellant would have been taken into consideration

by ihc authority and no penalty would have been imposed.

On the other hand the learned District Attorney argued that the 

^clcpartmcntal appeal of the appellant was time barred, therefore, the present 

|scrvice appeal was also time barred. He further argued that the charge sheet was

:4.

tissued to the appellant. That the appellant did not attend the office and it was

i impossible to associate him in the inquiry proceedings. That the previous conduct

jof the appellant had also warranted his dismissal. That on previous occasion he

I was also awarded the penalty. That even today the appellant admits his absence.

Thai the department had rightly imposed penalty as the appellant had no valid

derense to defend his absence. That the final show cause notice was served

through special messenger but the appellant was found absent even irom his home.
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CONCB.USION

I. This Tribunal is first to decide the objection of limitation. The order of

dismissal shows that it was passed with retrospective effect. This Tribunal in a

ju'dirmcnt dated 02.03.2018 decided by the larger bench in a case entitled

"Raheemud. Din ds. I.G.P and two others” has already held that retrospective

ordci' is a void order and no limitation would run against such order. The record

i-bvcals that there is no inquiry report, charge sheet was framed. Though there is no

prool of the service e of charge sheet on the appellant yet non-service of charge

sheel tor any reason in absence of the appellant or his deliberate avoidance to
I
I- ■ ' • , •

service would not empower the inquiry officer not to hold inquiry. It is a settled
i ■ '

Iposiiion of administrative law that when the absence of a civil servant is proved

ihen the inquiry officer is to proceed ex-parte and then he is bound to conclude the

inquiry proceedings ex-parte. But no ex-parte proceedings were initiated by the

inquiry officer. So much so that this Tribunal has failed to locate any inquiryj

rcpoiL on record, 'fhe authority only has mentioned in the order and in the final

show cause notice that according to findings of the inquiry officer the appellant

was called but he did not appeare before the inquiry officer. In such eventuality

ihc inquiry officer should have proceeded as observed above. The other option

should have been service of charge sheet etc through advertisement in the

newspapers which is a settled procedure.in such situation. Non-holding of inquiry

is a major Haw which cannot be called as an irregularity. The previous conduct of

j Ihc appellant would not justify non-holding of inquiry or the imposition of major
I

' penalty. I hc previous conduct can at the most be taken into consideration for
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(Iciiding ihe quantum of punishment, if otherwise, the proceedings were under

lakcn in accordance with law. But previous conduct itself provides no ground for

iihposilion of major penalty. The admission of the appellant as to his absence in 

'hi|; appeal and today before the Tribunal is not unqualified. While admitting his 

absence he has given explanations for his absence. The inquiry is always ordered

to probe into such defenses taken by a civil servant and then to decide the charge

siicei.

As a sequence of the above discussion this Tribunal is of the view that the

whole proceedings were illegal and this Tribunal by accepting this appeal

fcinslates the appellant in service. The intervening and absence period shall be
I'
i
jireaicd as leave without pay. The department is however at liberty to hold denovo

proceedings in accordance with law within a period of 90 days from the date of

receipt of this judgment. Parties are left to bear their own costs. File be consigned

10 ihe record room.

I' Chairman 
Camp Court, A/Abad

(Muhammad Hamid Mughal) 
Member

ANNOUNCED
17.4.2018
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Counsel for the appellant and Mr; Usman Ghani, 

District Attorney for the respondents present. Arguments 

heard and record perused.

17.04.2018

This appeal is accepted as per our detailed judgment of 

Parties are left to bear their own costs.
Q rl

File betoday.

consigned to the record room.

C{hmp Court, A/Abad.mber

ANNOUNCED
17.04.2018

f
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Appellant in person present. Mr. Kabir Ullah Khattak, 

Additional Advocate General alongwith Mr. Wajid Ali, SI for the 

respondents present. Arguments could not be heard due to 

incomplete bench. To come up arguments on J^l.03.2018 before 

D.B at Camp Court, Abbottabad.

21.12.2017

A
(Gul Zeb IChah) 

Member (Executive) 
Camp Court, Abbottabad.

21.03.2018 Counsel for the appellant and Mr. Usman Ghani, 

District Attorney alongwith Wajid Ali, ASI for the respondents 

present. After hearing the arguments at some length and especially 

on the point of limitation, the learned District Attorney argued that 

the appellant had filed an earlier departmental appeal in the year, 

2014 which was rejected by the DIG (reference was made in the 

comments). Bt that appeal or its decision is not on the file. The 

learned District Attorney seeks time for production of the said 

documents. Granted. To corrie up for such record and arguments on 

17.4.2018 before the p.E at camp court, Abbottabad..

^ ChairmanMember
Camp court, A/Abad

•'A
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1

Aj5pellanl with counsel and Mr. Qaim Ali Shah, 

ASI'alohgwith Mr. Muhammad Siddique Sr.GP for 

thel'fcspondents present. Written reply not submitted. 

Rcquested'for adjournment. Last opportunity granted. 

Toicome up for written reply/comments on 16.3.2017 

bd|o.re SlB at camp court, Abbottabad.
»I jy?j5

23.12.2016

M-

•i'

c ni

Camp court, A/Abad
t

Appellant^ih person and Mr. Abdul Waheed, ASl (Legal) 
alongwith-^Mr^^uhammad Siddique Sr.GP for the present. 

Written r^iy|lfubmitted. The appeal is assigned to D.B for 

rejoinder and'-^-final hearing for 19.09.2017 at camp court. 

Abbottabad!

16.03.2017

i
\^\yChe man

Camp court. A/Abad

^person and Mr. Muhammad Bilal, Deputy 

District AttoTnewfor^the respondents present. Rejoinder submitted. 
Appellant seeks^'djoumment as his counsel is not in attendance.

19.09.2017

Adjourned.'To come up for arguments on 21.12.2017 before D.B 

at camp courf^Abbottabad.

4^^
Camp court, A/Abad.Member
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Appellant with counsel present. Learned counsel 

for the appellant argued that the appellant was serving as 

Constable when dismissed from service vide impugned 

order dated 17.7.2013 on the allegations of willful absence 

which order was communicated to the appellant after his 

utmost efforts on 23.1.2016 where-against he preferred 

departmental appeal on 04.02.2016 and hence the instant 

service appeal on 15.6.2016.

20.07.2016r

!'

C

That absence of the appellant was not willful as he was 
^unable to perform duty due to ailment of his mother. That 

no enquiry afforded to the appellant in the manners 

prescribed by the rules

-f

V

I
Srr t/5 \j Points urged need consideration. Admit. Subject to 

deposit of security and process fee within 10 days, notices 

be issued to the respondents for written reply/corinments 

for 21.10.2016 before S.B at camp court, Abbottabad.

</> G) o o f

c.
-•5 r \.
« 3“N O .
O. <3i 
< C/3

Ch^rman
Camp court, A/Abad,

21.10.2016 Appellant in person and Mr. Mir Afzal Inspector 

(Legal) with Sr.GP for the respondents present. 

Adjournment requested, fo come up for written reply on 

23.12.2016 before S.B 

Abbottabad.

'A

at camp court,

/
r-''
V

Ch, n
Camp Ccwrt, A/Abad.
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Form- A
VFORM OF ORDER SHEET

Co u rt 0 f

647/2016Case No

Order or other proceedings with signature of judge or MagistrateDate of order 
proceedings

S.No.

321

The appeal of Mr. Shahzad Rafique received today 

by post through Mr. Zulfiqar Ahmad Advocate may be entered 

in the Institution Register and put up to the Worthy Chairman 

for proper order please.

15/06/20161

\

Rl'GISTIlAR --

2 This case is entrusted to Touring S. Bench at A.Abad for 

preliminary hearing to be put up there on. — 6 ,

t -
I

ft
4‘CIIAII^N-
X ■

»>

Counsel for the appellant present. Seeks 

Adjourned for preliminary hearing to
22.06.2016

adjournment.
20.07.2016 before S.B at camp court, Abbottabad. /

Is
ChaiUtlan

Camp court, A/Abad,

:
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BEFORE THE SERVICES TRIBUNAL KHYBER PUKHTUNKHWA
PESHAWAR .

Shahzad Rafique S/0 Mohammad Rafique R/0 Mohallah Saha Colony H # 902/28,

P.O Nawanshehr District AbbottabadEx. Constable # 257.

...APPELLANT

VERSUS

1 Deputy Inspector General of Police Hazara Division Abbottabad.

2 District Police Officer Abbottabad.

...RESPONDENTS

APPEAL A GAINST DISMISS A L

SERVICE APPEAL

INDEX
-<

S.No. Description Annexure Pages

I Service Appeal with affidavit 1 To 5

Copy of application2 "A” 6

3 Copy of order ofDPO Torghar "B" 7

4 Copy of order of DIG regarding transferring 
the appellant

"C" 8

5 Copy of appeal “D” 9 To 10•
6 Copies of applications regarding issuance for 

copies ■
“E” 11 To 20

9 Wakalatnama 21

ELLANT

hrough
Dated 12/ 06/2016

(^MEFIQAR AHMED) 
Advocate High Court 

Abbottabad

A

• •*.
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BEFORE THE SERVICES TRIBUNAL KHYBER PUKHTUNKHWA
PESHAWAR

Shahzad Rajique S/0 Mohammad Rafique R/0 Mohallah Saba Colony H # 90.2/28,

P.O Nawanshehr District Abbottabad Ex: Constable # 357.

...APPELLANT

VERSUS Kh^yber Pakhtukhwa 
Service Tribunal

\1 Deputy Inspector General of Police Hazara Division Abbottabad.
Diary No.

2 District Police Officer Torghar.
Dated

...RESPONDENTS
s

APPEAL UNDER SECTION 4 OF KPK SERVICE TRIBUNAL ACT

1974 AGAINST THE ORDER OF RESPONDENT # 2 DATED 17/07/

2013 WHEREBY THE PETITIONER WAS DISMISSED FROM

SERVICE AS WELL AS THE ORDER OF RESPONDENT # 1

WHEREBY DEPARTMENTAL APPEAL WAS REFUSED IS

WITHOUT ANY PLAUSABLE EXPLANATION ILLEGAL, VOID

WITHOUT LAWFUL AUTHORITY, WITHOUT JURISDICTION

AND SAME IS NOT TENABLE IN THE EYES OF LAW AND ARE

LIABLE TO BE SET ASIDE.

PRAYER:- ON ACCEPTANCE OF INSTANT APPEAL, THE

ORDERS OF RESPONDENT NO 1 & 2 MAY KINDLY BE SET

iledto-day ASIDE AND THE APPELLANT RESTORED IN SERVICE FROM

/rll] H ■
THE DA TE OF DISMISSAL AND ALSO PENAL TY IMPOSED UPON

\

THE APPELLANT MAY ALSO BE SET ASIDE AND ANY FURTHER
\

PROCEEDINGS IN CONSEQUENCE OF IMPUGNED ORDER MAY

ALSO BE SET ASIDE BEING UNLAWFUL AND AGAINST THE

SETTLED NORMS OF JUSTICE./

Respectfully Sheweth; -

The facts giving rise to the instant appeal are arrayed as under.
r.
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FACTS:-

1. That the appellant was appointed in the police department as

constable on 02/04/2002 in District Abbottabad, and during the 

duty the appellant was transferred from District Abbottabad to

District Torgar vide order # 8058-59/PA dated 25/10/2012

issued from the office of DIG Hazara Region, Abbottabad.

2. That after the transfer, appellant reported in District Torgar on 

12/02/2013, meanwhile Mother of appellant .become serious ill,

so the appellant got 12 days leave because there was no other

male member in the appellant’s house who could take care of

mother’s health.

3. That due to the weakness, illness and serious condition of

mother’s health appellant could not report back for duty on

24/02/2013 and due to the said illness appellant’s mother was

expired on 25/07/2013.

4. That after the death of mother, appellant was busy in funeral and 

other customs, due to this effect appellant moved an application

to DIG, HAZARA REGION, ABBOTTABAD for cancellation of

transfer order from District Abbottabad to District Torghar, but 

no reply was given on this application. (Copy of application is

attached as annexure ‘A ”).

5. That during this tenure appellant was dismissed on 17/7/2013

vide order OB # 178, where the. DPO Torghar mentioned in

dismissal order that the appellant was transferred from

Abbottabad District on complaint basis to Torghar District, but

there is no such like allegation was mentioned in such order. The

contents given in the impugned order regarding misbehave by 

father of appellant is also based on personal grudge and without 

any Justification as the father of appellant is a law abiding
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person and had serve the police department for long period and 

retired from service as Sub Inspector. The feelings of some 

FC Said Mohammad # 27 seems to be his personal feelings 

which cannot be made basis for taking action against the 

appellant. (Copy of order of DPO Torghar is attached as 

B and order of DIG regarding transferring the 

appellant is attached as annexure “C”).- ' ^

6. That feeling aggrieved the appellant submitted departmental 

appeal before the D.I.G on 4/02/2016, but still no reply was 

given. (Copy of appeal is attached/^/D ”,.

7. That the appellant during the period under referencFplso moved 

application to the DIG/ respondent 4 1 to provide the copies of 

orders if passed on the appeal lodged by the appellant but still no 

reply is received from that end nor any copy of order on appeal 

is conveyed yet hence the present appeal is presented against the
' •* " X

order of respondent # 2 and non provision of any order 

appeal. '

8. That the appellant tried to get attested copies of the inquiry 

report and impugned orders but was not allowed access to the 

said documents which are in the possession of police department.

(Copies of applications regarding issuance for copies are
r

attached as annexure ‘E”).

That the impugned order of respondent No 1 cfe 2 are liable to be 

set aside inter — alia on the following grounds>

GROUNDS:-

was

annexure

i

on

-y

r
/ ■

a. That the orders of respondent # I <& 2 are illegal 

arbitrary, void, without lawful authority and also without 

jurisdiction and hence liable to be set aside.



b. That patently orders of dismissal from service are illegal

without lawful authority and result of misreading and non

reading.

That the illegal and without jurisdiction orders ofc.

respondent § 1 <& 2 have resulted in mis-carriage of

justice and amounted to abuse ofprocess of law which has

adversely effected the appellant by_ the un fair partial, un

reasonable and discriminatory orders of respondent 1 &

2 as the bias departmental inquiry findings have been

submitted against the appellant and based for dismissal of

the appellant.

d. That there was no show cause notice issued to appellant

by respondent # 1 even no right of cross examination was

provided to the appellant and the impugned order passed

in violation of the settled norms ofjustice.

e. That the appeal is within time and this Honorable tribunal

has got jurisdiction in the matter.

f That further points will be submitted at the time of

arguments.

It is therefore most humbly prayed that onPRAYER:

acceptance of instant appeal against impugned order of

respondent # 2 may kindly be set aside and in the meantime if

respondent # 1 has passed any order against the appellant

may also be set aside and the appellant reinstated in service

with all back benefits under the law.

(APPELLANT
Through

Dated; 13/06/2016
(ZULPtQAR AHMAD)
Advocate High Court 

Abbottabad .



4;^

BEFORE THE SERVICES TRIBUNAL KHYBER PUKHTUNKHWA
PESHAWAR

Shahzad Rafique S/0 Mohammad Rqfique R/0 Mohallah Saba Colony H # 902/28,

P. O Nawanshehr District Abbottabad Ex. Constable # 3:> 7.

...APPELLANT

VERSUS

I- Deputy Inspector General of Police Hazara Division A bbottabad.

i 2 District Police Officer Abbottabad.

RESPONDENTS

APPEAL AGAINST DISMISSAL

AFFIDAVIT

I Shahzad Rafique S/0 Mohammad Rafique R/0 Mohallah Saba Colony H # 902/28,

P.O Nawanshehr District Abbottabad Ex. Constable # 357, Do hereby solemnly 

affirm and declare on oath that the contents of foregoing appeal are true and 

correct to the best of my knowledge and belief and nothing has been concealed

therein. No such appeal is pending an any other court.

Dated 13/06/2016 
Identified

(ZUEFIQAR AHMAD)
Advocate High Court 

Abbottabad
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Torghar. ‘ ftDistrict Police Officer,I

hr ,.DISMISSAL ORDER
‘^'SR.Cour/^,

'H,

'I'his' order will be dispose off the departmental enquiry conducted agains 
; constable Shehzad Rafique No3^vas transferred from Abbottabad district oi 
r complaint bases to this District vide DIG Hazara Order No. 8058-59/PA datec 
! 25.10.20.12lhc constable departure from Abbottabad dist: on 05.11.2012 am 

reported in this District on 12.02.2013 after a lapse of 03-month and 07 day 
absented him self from duty and again absented himself from dut)' with effee 
Iioih 24.022013 to dll dated.

Departmental enquiry was initiated and entrusted to DSP H:qrs: vide thi 
Office Memo: No. 135/PA dated 06.03.2013 and No.155/PA datct 
25.03..2013 accordingly. According to the finding of Enquiry officer, tha 
constable shehzad Rafiuqe No . 357 was called but did not appear before th* 
Enquiry Officer, and according to EO the constable is- habitual absentee am 
recommended him for major punishment as Dismissed from service.

(. •

A final Show cause Notice was issued vide this office Memo: 199/PA datct 
•17.06.2013 and Constable Said Muhammad No.27 of this District was sent a

' t ' • special Messenger to serve upon you. According to the report of FC Sait 
Muhammad No.27 vide DD No.12 dated 03.07.2013 PS Nawasher Distric 
Abbottabad that you was not present in home and your father refused Iron 
receiving of Final Show cause and abused/ insulted them.

Perusal of service record reveals that constable during his service had several 
time dismissal from service he is not likely become a good Police officer, or 
ameliorate his habits and out looks towards service, and he is a stigma on the 
tape of force.

Now therefore I Shanazar Khan DPO Torghar the competent authority in 
exercise of power confirmed upon me under the NWFP Police Rules 1975 is 
hereby awarded major punishment of dismissal from service from the date of 
his absence.I

DistricnP5lic/ oi^(ccr, 

Torghar
Order announced.

i :
/Dfited /2013.
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nf M,h „ I, ^ n”" '' ™ "’"'-’P'''-’'''--"'' ‘ion of \i\-Coi,stable Shahza,I Rajiqac Ao / / «
to W t b thfo^stHci Pof'"nn-" P‘"“5l''”onl i.c, dismissal IVon, service awarded
to iiim bN the District Police Oflicer Abhollabad vide liis OB No.d2(i dated 03-10-2(111.

• , a a • - ioadiiig to ptinishmenl nil' that wliilc posted at Police Line Ahboifihad
iiitraded into a Guest House nameh' 'TR.AVELHRS-rN- at .linnaliabad on 15-11--()()7 at ^OOrl
rLy H'" ^ humiliated one Nisar Ahmed s/o Mirdad Klian empKnee of ihe'said
M bun b'hmTti""r k"” *Mitpur.'llc

was ti 'o d h '' f""' """ I'toni him & then
inLidatedVir t '"''''"" '' ^uust House namciv Salim was also
ntm idated for dire consequences & compelled to pay Rs. Kl.OOIf -. Bv doinu so he misused his 

unifoim. His this act was defanialon- for the image of Police ]'orcc.

■illeeation ^ollou^^ departmei,tally. EO in his findings pros ed the
ailega ion followed by his dismis.sal from service vide OB No.doO dated 2-7-08 He preferred
irsetice wfth''’lbr'’ ’’a’' “RPt^iltuh "as reinstated

a n? 1 smtultaneous order to keep him under suspension. Denovo enquirv was
Wic T r f * descriptions, as highlighted in the iudgnient of
Service Iribtma were asked to he rc-probed. Denovo ehquiry was ordered & E.O comprisine

pon 1 Ir. Abdul Aziz Afridi. DSP Cantt & Inspector Abdul Hamid. Reserve Inspector ^Police 
Lines was constituted with the direction to conduct ddnoyo enquirv fairlv, properiv. impartiallv 
judiciously & strictly in accordance with the direction of Service I'ribunai

In the denovo cnquiiy. the allegations as elaborated above have been nnned 
Miucloie awarded major punishment of dismissal frmn service w.c.f :2-()5-2007 as had been
incorporated in the previous dismissal order. “

deiauller Constable it reveals that he was recniiied of the
*1 • 1 I- • ^2-04-2002 and during his service he has

been thncely dismissed from service, but it can not tMgnorcd that be is a trained -ddicr as veil 
.. son of c-i retired Police vOfficcr. Hence he has lequcslcd for a lenient view He 

heard m person in the OR held on 24-10-2012.

on

was again

In viewN, '"r n , n n- , „ <“’'"'<“1 ‘he order passed by the DPO Abbottabud vide bis OB
No.a_6 d=‘‘e-d (U^lfc2fUJ.ua;..-&aiBHa^
punisbnient ot forfeiture of two years approved service” and rein.state him in serv icc from the 
date_oyisnussal. The period he remained out of service is treated a^ave without pav and he is 
posted to Torghar District.

Deputy Inspe 
• Hazara R

:ior General of Police 
.‘gion Abbotlabad^sTy,No. /PA Dated Abbottabad the /e* /20

I. Copy of above is forwarded to the DPO Abbottabad for information and 
necessary action with relerence to his Memo: No.1927^) d^’d 08-12-2011. The 
Service Roil and Fanji Missal File of the appellant are roturAed hercw'illi.
The District Police Officer Torghar tor iiforniatinn and net ess irv action please.

End: fas nb'?"cl

Depnh Inspector G ?neral of Police 
Hazara Region ‘\bbotiabad 

(C-O KhurraiTfl iiissaiii)
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i^^1/17/7/2013^><^0B. No 178j>Ai/c/^l/-w>->'f^t/0fciij?l 

J>^lkl;JV<LUry DPO^'>.2Lj)Lo^-~/j‘i^\^DPO^t>}>)j\

A3i}{j^3c^ij^i^j'i‘/ 357/:i/^y
•* • • •
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j/AjA"^‘/0i4WlA'02/04/2002^>AI'X

^UDIG7j;Ul/25/10/2012^Vr"8058-59/PA/^/j/j(/

(I

12/12/0:. '201

/ 24/02/201

(r

-of^tclj^/25/07/2013u^UBJ(3^=_^(ii/ylc-t/0jL^^^/u/24/02/2013

I **
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<^^.JbJ^?-l^l>^^^L'f'l^lZSc/JlJW’l'/03/07/201

^55IP^/\jy\/u[I^ ^ji06/03/2013 Dated ^35IPA/^i/'ij:/\/l^\J^uti/x>AAij:^^l/^

J

'■>0 ■^0% \'%
'\7

25/03/2013^^^

/vy^UDPO(j^/^^>c^(/vjc>^£light to Information Ac!. / 17/11/2015^yr*iLjV 

yi/^17/07/2013^v>^OB.No 178/:6j-'T1,/>?^UDPO/ 19/01/2016^^r'j?-J(j^ 
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRUIBUNAL PESHAWAR (CAMP COURT ABBOTTABAB^

Service Appeal No. 647/2016.

Shahzad Rafiq (Appellant)

Versus

Deputy Inspector General of Police Hazara Region Abbottabad and 
others (Respondents)

Subject: - COMMENTS ON BEHALF OF RESPONDENTS.

Respectfully Sheweth:

PRELIMINARY OBJECTTONSr-

a) That the appeal has not been based on facts.

b) That the appeal is not maintainable in its present form.

c) That the appeal is bad for non-joinder of necessary and mis-joinder 
of unnecessary parties.

d) That the appellant is estopped by his ov™ conduct to file the appeal.

e) That the appeal is barred by law and limitation.

f) That the appellant has not come to the Honorable Tribunal with 

clean hands.
FACTS:-

Para #1 pertains to service record of appellant.

2. Para#2 is incorrect as stated in fact the appellant was transferred from 

Disrict Abbottabad to District Torghar vide office order # 16034-37/E dated 

25.10.2012 by the office of Deputy Inspector General of Police, Hazara. The appellant 

departed from abbottabad vide Diary #4 dated 15.11.2012 and gave his arrival report 
on 12.02.2013 after laps of 03 month and seven days. Therefore, he absented himself 

from 24.02.2013 up till now. After an enquiry the appellant was dismissed from 

service vide DPO Torghar office OB #178 dated 17.07.2013, further stated that the 

matter of illness of appellanf s mother, he has not attached or produce any correct 
proof

1.

3. Detailed reply has been given in above Para#2.

4. Incorrect as stated, hence devoid. The appellant willfully and deliberately 

absented from duty without prior approval. It is pertinent to mention here that the 

previous conduct of appellant towards service was quite noticeable i.e as per record-that 

during his posting in Abbottabad District on 18.04.2005, was suspended due to .



•?

t

misbehave with women and after enquiry dismissed from the service on 19.02.2005 

vide DPO office Abbottabad O.B No. 524 dated 19.12.2005. The service Tribunal 

. reinstated the appellant in the service 

posting at Abbottabad District due to his absence
on 20.07.2006. (Copies enclosed). During his 

on 22.05.2007 the applicant 
dismissed fi-om service vide DPO Office Abbottabad O.B No. 271 dated 25.06.2007 the

was

appellant was re-instated in the service by the Dy: Inspector General of Hazara Region 

Abbottabad vide his office order No. 1013-E dated 30.08.2007. (copies enclosed) 

Incorrect, the appellant was transferred from Abbottabad to District 
Torghar on complaint basis as his previous record reveals that he is highly 

indisciplined and punished departmentally on several times.

Para#6 pertain to record.

Incorrect, that appellant has not applied for the attested copies of order 
passed on his departmental appeal.

Incorrect, the appellant has been given attested copies on his written 

application. After the Dismissal on 17.07.2013 the applicant file his appeal before 

the DIG Hazara region Abbottabad in the year 2014 after laps of 01 year. The 

DIG Hazara region rejected his appeal being time barred the applicant has bad 

reputation in Police department and also involve in corruption, illegal activities as 

well as indiscipline behavior during his service due to which he was dismissed 

from the service. Several criminal cases were also registered vide FIR No. 838 u/s 

Va EHO fir No. 839 u/s Va EHO PS Mirpur Abbottabad FIR No. 868/2007 u/s 

342/34 PPG PS Mirpur. The applicant is not suitable and his reinstatement is bad 

for Police department. Hence, appeal is liable to be dismissed. The orders passed 

by the authority are liable to maintained and instant appeal is liable to be 

dismissed.

The impugned order is liable to be maintained on the following grounds.

5.

6.

7.

8.

Grounds:-

a. Incorrect. The punishment awarded to the appellant is in accordance 

with law and Service rules, hence, appeal is not maintable in the eye of law and 

liable to be dismissed without any further proceedings.

b. Incorrect. The punishment awarded fully commensurate with gravity
of allegation.

Incorrect. Hence, devoid. Action was taken in accordance of law after 

fulfillment all the codal formalities.

d. Incorrect. Final show cause notice was properly issued and served but 

he did not appear before the competent authority. Hence, the order issued by the 

authority against appellant is in accordance with the law.

e. Incorrect. The appeal is badly time barred.

c.



V.

t
f. The respondents seeks further points to be agitated at the time of final 

hearings.

That the appellant has suppressed the national facts from this. 

Honorable Tribunal hence not entitled for any relief and the instant 
appeal is liable to be dismissed.

That the appellant is habitual offender hence appeal is. liable to be 

dismissed on this score alone.

That the appellant has treated in accordance with law after fulfilling 

all the codal formalities by the competent authority. Hence, appeal is 

liable to be dismissed.

g-

h.

1.

Praver;-

It is therefore, humbly prayed that the appeal in hand may graciously be
dismissed with costs.

general of Police, 
ittabad.

(Respondent No.l)

District 'ffice, Torghar. 

(Respondent No.2).4-

K.
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BEEORE the KHYBER PAKHtUNKHWA. SERVICF TRUIBUNAT.
PESHAWAR (CAMP COURT ABBOTTABAD^

' *

i

Service Appeall No, 647/2016

Shahzad Rafiq PETITIONERS

VERSUS

1. Deputy Inspector General of Police, Hazara Region Abbottabad.
2. District Police Officer Torghar.

...RESPONDENTS

Affidavit.

We respondent do solemnly affirm and declare that the contents of the 
are true and correct to our knowledge and belief and that nothing has been concealed 
from this honorable tribunal.

comments

^e/toi/G. al of Police, 
bn/Abbottabad. 

(Respondent No. 1)

T

District fleer Torghar. 
^ (Respondent No. 2)

S’

rT;-



^IP^huumJ Coi^D
/yCA

2
2>/€^SUq^4 (yjs ,z:^c_T

Lt4^ Jt/^^

\ ■'%^ to«- ;> ptl M
£<u-^irw^ u:nU^ p^/halAA^ ^

(^ u>^ ^ l^lbwy^ h>dc^ y .zOA^'^dcy^

OAat^JP Q (2^-CJ^-^f^ •

?lW{^ cw< 4H| 7r*^<^ B«fr^

fVH^_ ot£.^^c.d.e^ ^ l/in^ <1, s^ (bJs: -
2Xh<^ in>^ ^ * W ci c4^

•i->'
c

CvAj*/^

' ____

/VjX )k^^lfti<*s4 /y

yy^



'2-y Q?>^

? a/-X

J) v4^ c>fy^LJ{ - .C^J. O---Mjy
V '

(Ul^ -fe) (:::yv/0'—^KD Ck M
y€>N-— ^Lkjl^

O-^^f

; '



I

BEFORE THE SERVICE TRIBUNAL KHYBER PUKHTUNKHWA
PESHAWARi

Shahzad Rafiq S/O Mohammad Rafiq R/O Mohallah Saha Colony Nawanshehr/ 
Tehsil & District Abbottabad Ex-Constable U 357 Police Department Abbottabad.

APPELLANT

VERSUS

1. Deputy Inspector General of Police, Hazara Region Abbottabad.
2. District Police Officer Torghar.

...RESPONDENTS

SERVICE APPEAL

REJOINDER ON BEHALF OF APPELLANT TO THE
rOMMENTS FILED BY RESPONDENTS

Respectfully Sheweth;-

That the rejoinder on behalf of petitioner is as under;-
4

REPLY TO PRELIMINARY OBJECTIONS;-

Para # a is incorrect. The appeal is based on facts and 

law.
b. . Para # b is incorrect. The appeal in its present form is 

maintainable under the law.

Para # c is incorrect. All necessity parties have been 

made respondents in the service appeal.

Para # d is incorrect. The appellant has got cause of 

action arid is not estopped by any of the conduct to file 

the appeal.
Para # e is incorrect. Service appeal submitted by 

appellant is not time barred by law and limitation.

Para # f is incorrect. The appellant has come to this 

Honourable Tribunal with clean hands.

a.

c.

d.

e.

f

''4 ■
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FACTUAL OBJECTIONS,

Para 1 needs no comments as the Para 1 of the service 

appeal has been accepted and admitted as correct.

Para 2 is incorrect and against facts. Although the 

transfer of the appellant was passed on 25/10/2012 but. 

an application, was moved to DIG respondent # 1 on 

the grounds that the mother of the appellant seriously 

ill due to sugar disease and the appellant being the 

only caring member of her oftenly take her mother to 

the hospitals including Islamabad and Rawalpindi for 

her proper eheckup. That the mother of the appellant 

expired on 25/07/2013 due to the sugar disease. The 

respondent # 1 did not take in to notice the application 

moved in this behalf for cancellation of transfer order 

passed which was sufficient explanation the absent 

periods mentioned in this Para. However no inquiry in 

the notice of the appellant as mentioned in the 

comments filed by respondents and an exparte order 

was passed which is not justified under the law and. 

needs to be reversed. (Copy of death certificate of the 

mother of appellant is attached).

Para 3, as sufficient explanation-was given in the 

preceding Para but the respondents illegally and , 

incorrectly have passed the impugned unjustified 

order.

Para 4 is incorrect, no willful or deliberate absence 

from duty was made. The previous conduct discussed 

in the Para is illegal as the appellant had been 

reinstated in service by the' Honourable Service 

Tribunal as well as by the Worthy DIG , Hazara 

Region Abbottabad therefore declaring and mentioning 

such orders in the Para attracts Conternpt of Court 

proceedings as well as the appellant has been already

2.

3.

4.-

-j



reinstated by the competent forums. By mentioning

such irrelevant facts the respondents have attempted to
this Honourable Tribunal andgain the sympathies on 

the save their skins from the illegal orders passed.

Para 5 is incorrect. In fact the appellant was reinstated 

in service by the then DIG on 25/10/2012 in an earlier 

and had transferred to District Torgar without

5.

matter
mentioning about any complaint as has been alleged in 

this Para by respondents therefore the stance of the

respondents about transfer on complaint amounts to 

misguiding this Honourable Forum.

Para # 6, the appeal has been lodged on 4/2/2016 but 

the reply was not received, therefore the appeal is quite

proper and on time.
7.. Para # 7 is denied in the light of all facts in the: above 

Pai-as. The applications for attested copies of order 

appeal (if any)

6.

on
•

already attached with the mamare

appeal.
Para T/ 8 is also incorrect and against the record 

available on file! The impugned order of DPO, Torgar 

received to.registered letter on 23/01/2016. (Copy 

of registered post has already been attached with the 

main appeal, therefore the appeal of the appellant 

unjustifidly entertained as has been mentioned in this 

Para. The departmental appeal as well as the appeal to 

the Tribunal are well in time after receipt of impugned 

order so far registering of criminal cases mentioned in 

this Para are concerned, these were registered against 

narcotics peddlers and the appellant was the member 

of raiding party. These should have been counted as

8.

was

was

encouraging factor but astonishing to mention here that
made in this Para. So far awhy these references are

u/s 342/34 PPC of P.S Mirpur is concerned thecase
appellant, has already been Honorably acquitted from 

the court of AST I, Abbottabad on 24/4/2010 being



divide of any evidence as has been mentioned in the 

judgment in the trial court where prosecution case was 

found full doubts. (Copies of both the FIRs as well as 

the judgment of the trial court are attached).

#

GROUNDS:-

This Para is incorrect, the punishment awarded is 

against the facts and law and the appeal is liable to be 

accepted having been made on cogent reasons with 

sufficient explanation and proof.

A.

This Para is denied. The punishment awarded is 

illegal, unjustified and ,based on incorrect facts and 

law. .

B.

This Para is incorrect. No coddle fonnalities were 

observed by passing impugned orders, seems to have 

been made on mala fide basis.

C.

This Para is incorrect. No show cause notice of any 

kind has been got: received therefore, the question of 

appearance before the competent authority 

immaterial. The order passed , was against law and 

facts.

D.

was

This Para is incorrect. The appeal lodged is in timeE.

This Para needs nq comments.F.

This Para is incorrect Nothing has been suppressed 

from this Honourable Tribunal. Therefore appeal of 

the appellant is liable to be accepted.

G.



This Para is incorrect.H.
#

This Para is incorrect. The appeal is liable to be 

accepted.

1.

PRAYER:-

It is, therefore, most respectfully prayed that this Honourable 

Tribunal may very graciously accept the appeal and the 

impugned orders set aside and the appellant may be ordered 

to be reinstated in service from the date of dismissal with all 

back benefits permissible to him under the law in order to 

meet the ends of justice.

...APPELLANT .-n

Through;

Dated: \^-9- /2017

^;(Ztflfiqar Ahmed)
Advocate High Court, 
Abbottabad



BEFORE THE SERVICE TRIBUNAL KHYBER PUKHTUNKHWA,
PESHAWAR

the Govt, of KPK & Others.VERSUSShahzad Rafiq

rf.totnder on behalf of appellant

AFFIDAVIT

I, Shahzad Rafiq S/O Mohamamd Rafiq R/0 Saba Colony Tehsil & District 

Abbottabad, do. hereby affirm and declare on oath that the contents of foregoing 

rejoinder are true and correct to the best of my knowledge and belief and nothing 

has been concealed from this Honourable Tribunal.

DEPONENT v.a

Identified W;-

(Zattiqar Ahmed)
Advocate High Court, 
Abbottabad



P06235321

THE GOVT OF KHYBER PAKHTUNKHWA PAKISTAN

DEATH CERTIFICATE

CRMS No: 0131046-17-0039 
NATURE OF DEATH : NORMAL

FORM No: P06235321

.1.3.10108284953
.ti .TC ?02/28^' :>,

; i/T; Vi-Z/:^ ' vi-s'J'a-
- •:•

. ----
cr^ ,

■ 25-7-2013 ! 25-7-2013 '

JU20 ; C->J3^r^'i
I 1-1-19481I

1310108284953: 1310108065030!i

APPLICANT NAME: MOHAMMAD RAFIQUE.........

APPLICANT CNIC: 1310108284953 RELATION WITH DECEASED: Wife 

ADDRESS: HOUSE #: TC 902/28, . MOHALLAH NIA NAWAN SHEHR,

CIJY: ABBOTTABAD, TEHSIL: ABBOTTABAD. DISTRICT: ABBOTTABAD

SEX i-RELIGION ; PLACE/DATE 
OF DEATH

iDECEASED NAME/; HUSBAND NAME/ ' DATE OF 
CNIC

DATE OF REASON SICKNESS 
BURIAL OF DEATH PERIOD

■

s iCNIC BIRTH

AKHTAR ; MOHAMMAD 
I RAFIQUE : NATURAL 20 Y

1
! FE- 1 ISLAM 
i MALE I

!HOME NAWAN 
! SHEHR

BIBI

i

i 1-1-1948 : 25-7-2013 -25-7-20131131010806503C 1310108284953 I

✓J BLOOD RELATION T PERSON CAUSING DISPOSAL OF BODY 

NAME : MOHAMMAD RAFIQUE 

CNIC.: 1310182(4953

GRAVEYARD NA ME : OPPOSITE POLICE STATION 
™e'JSNTRY®A!p@»* i9-35fiW^

ISSUE DATE: 20-3-2017 

ADDITIQNAL INFORMATION :

_____

otjJ :f^L-

: OLA'Jui

131018284953^

mssm nragna

30-3-2017

SETRETARY 
Neighbo irhood Council 
Nawanshei / Urban Abbottabad

s
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. IN THE COURT OF FMlHATULIiAH KHAH 
jlDDIT:i:ONAL g^SBOINS JUDGE-I, '

■ J4BBOTTABAD.

Crimir.i'.l Case Nc. . 
Date of institut;ion: 
Date of decision:

45/VII .of 2008 
22/11/2008. 
24/04/2010.

STATE

VERSUS

Shahz^i Rafique son of Muhammad Rafique, resident 
of Jirnah Colony., Abbottabad.
Baber son of Youiias, Caste Awan, resident of 
Chona Kari, Tehsil & District Abbottabad.

(Accused)

1) .

2} .

CASE FIR N0.8iDATED 24-11-2007 U/S 161/342/389/506
PEC OF PS MIKf?UR, ABBOTTABAD.

\
JUDGMENT:

Allegations- leveled as per above- mentioned 4;. 

FIR against the accused facing trial are that 

complainant has moved an application to ASP Cantt

wherein it is
contended that complainant is a service boy in 

Travels inn guesthouse.Abbottabad. On 15/11/2007 

at about 8.00 PM, he the complainant was,present 

in the' said • guesthouse. In the meanwhile, 

constable Shehzad. of PS Mirpur came 'there -and 

took the complainant to the other building of the 

guesthouse•and informed that as per information' 
of Shoukat, certain quantity of liquor is, lying 

in.room No. 313. That constable • Shehzad took-but 
liquo:c- from' the said room • and also took the

Abbottabad on . 24/11/2007 , EXPA

■%' ■■

. 1

complainant to .’?S and asked the complainant to-
pay R£ .50,000/- for his .release.- That complainant 
paid Rs.20., 000 and' one mobile, phone set-to 

constable Shahzad through his .brother in law
namely. Nabeel and' got himself released. .On the 

third day, the constable Shaazad took Saleem .and 

aJ.so locked' the . guesthouse. That cbn.stable 

Shahzc.d also demanded Rs .10000/- from'; Saleem 

which .ae paid to Shahzad through another service

Page 1 of 12
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boy namely Zaheer outside the PSThat constable 

Shahzad. used to bring girls .to 

guesthouse for the last one year, but he kept mum 

due to police uniform. That constable Shahzad is

the said

threatening the complainant not to disclose to 

otherwise he (complainant) will- be arrayedanyone
as accused in narcotics case of 1 KG. Resultantly
the above-mentioned FIR was registered against 
the. accused initially under section 161/-34-2/506 

PPG but later on section 369 PPG was added.
After completion of investigation the 

submitted in the court of learned Sessions
entrusted to- this.

case

was
Abbottabad which wasJudge, 

court for disposal.
Accused were 'summoned who appeared before 

Gopies under . section 265-C ' Gr.P.G 

to the accused and thereafter, charged
this court.t,r-.

were given
framed against them to which they pleaded notwas

guilty and claimed trial.

The prosecution in order to prove its case 

produced following witnesses who have deposed as 

under 1.^-
V*

Khan .ASI appeared and examined
the days;

Maseer
ofstated • that • during

I '.'was posted as Moharrir IHC -.PS
who
occurrence

receipt of application addressedMirpur. On
ASP Circuiar Gantt by the complai9nant'to

EXPA. The said application was marked to SHO
The SHO PSlegal necessary •action.

Mirpur directed me 

the accused u/s 506/161/389 PPG. On receipt
EXPA • i ' chalked ' out'

for %
to register case, against.

FIRapplication.
The contents of EXPA/1 are correct

of
EXPA/1.
according to EXPA. Today I have, seen EXPA/1,

i

in my -handwriting .'and correctly.which is
bears my signature.

During course of cross 
PW stated that it .is correct that in EXPA accused 

Baber .was not charged by the complainant.

examination the said .-

Page 2 of 12
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Nisar Ahmed appeared 
stated^ that during the

and examined 
days of occurrence I

who
was 

a waiter.
working in Travels in' guesthouse 

about 08^00 PM
as-

That on 15/ll/2007at 
in-the I was present

meanwhile constable Shahzadguest house'
ofPS Mirpur 

story cf the 

the room No*, 
some

came,, there and took me to the upper
Shoukat lives■in 

told by Shoukat that 
’ iying . there.

guest house where 
313; and further

quantity of liquor 

took put- the
was

Constable Shahzad 
the said said liquor from

room and tome me to the Ps. 
-accused demanded 

■ the promise that he would be 

■condition that he will

I was made 
Rs.50,000/-. under 
left free

to sit and the

on the
not disclose this fact to.

any one,. Nabeel who i

Ps.20,000/-

Shahzad and

IS my brother in law 
a mobile

brought 
over 

day one 
guest house.and

and set, .handed to
get • me free . ' On the third 

out to the.Saleem was lifted took- 
the said quest house 

from- him
was closed 
as well.

and demanded 

Another waiter 

the police staton 

accused Shahzad. 

our guesthouse,for

Rs.10,000/-
aheer- who was standing out side
handed over thesais amount to
Accused .Shahzad used to visit o', 
the last
with him.

one year and , laso 

We were o.-ily afraid 
police of ficials .and . for that
Now the

used to bring .girls 
of the uniform of 

reason we kept mum. -, 
us that if you ■' 

one KG chars

I submitted ' an

accused .-is threatening 
any one about thistold to 

will be 

application to 
against the 

exhibited as

fact.
planted against you. 

■Ihe ASP, Cantt for legal ;action 

already' . 

an .
PS for the 

■ EXPW2/1''. ;i .’

accused. My application is
EX PA'. I ^Iso . submitted'. 

Incharge investigation• application to 

addition of section 
charge the

389 PP.c' which is
accused; for .the offence'.

Duriug course of cross-examination the
Said

up to ^eight classes.
PW stated that I am-educated i
It is correct that ..during the 
I was working

days of occurrence
as waiter in Semaz guesthouse.' ‘ihe

owner, of the guesthouse 
-application EXPA wasdrafted

Asif Javed. the 

through the petition

was

Page 3 of 12
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writer. The application was not read over to 
by the pe'titioner writer but 
through, the

me
I have myself gone

same.- It is 

■ bottom of application 

subsequently added. It is

correct that at • the 

certain entries were
correct that beside our

. >
■self so many other. workers ar;e also attached with, 
the said.guesthouse. It is correct that the: place 

occurrence is situated in 

populated, area and there 

hotels also adjacent to the said

of a, very thickly
are so many shops and^v.

guesthouse and
also in . front of the said guesthouse. ' It is

that I could not identity the
the

accused at.
relevant • time and

®i££?.g.lif.f^^i.y....i.Eti'.oduced to
....tbeir.^.__najne.s

.^it-.-SOS§._,b.9dy.'^.else■ 
(On the same day 

not appeared

c' -3 -MSre■ .'4X>

Y cts> \m^

whose name is not known to me.
cross , was reserve but later on
before the court_for remaining cross) 

Shoukat 
examined who

Zaman Khan- SHO appeared and
stated that • during the days of

occurrence I was'• posted as. SHO of PS Mirpur; 
completion

On •
of investigation by the 

prepared complete Challan, which I forwarded'the 

complete Challan against .the accused.

10,. he

which is
EXPW3/1

The said P'w was not 

Khurshid .khan SI 

examined who stated 

occurrence

cross-examined.
-K- who appeared and was

that during the days, 
I was posted as ASI in

of
PS . Mirpur, 

After the - receipt . of FIR, I - startedAbbottabad.

investigation; I arrested both of the accused’ and.'
issued arrest of,card. I produced, the accused

,V before the Ilaqa . Magistrate for police 
through my application EXPW471

custody • ' 
as the offences 

time the accused .-were '

I recorded the statement of'the' ' 

complainant submitted an ' .

were bailable 'at ■ that

released on bail.
PWs. On- 21/.02/08

applic£'tion which. . is already', EXPW2/1,

Incharce of Investigation- of PS Mirpur and . same 
was entrusted to me.

to ; the

I' got.legal opinion from'DPP 

was added in the 

to Area

Abbottabad, and section 389 PPC-
FIR. submitted applicationan

Page' 4 of 12
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Magistrate .-'for .recording statement of. Muhammad
Saleem on 26/11/20007,■ under section 164 Cr.P.C
of PW Muhammad Saleem, which is EXPW4/2'. I also 
got departmental inquiry regarding both the 

and placed .
with the file. After that .1 was transferred to PS

accused .vide my application EXPW4/3

Donga Galli.

During course of cross examination the said

PW stated that.I,am fully-conversant with Police 
Rules. It is correct that when a cognizable 
offence, is committed, the police official.', being
10 is duty bound 

raake/prepare the site plan.
under • Police Rules to

It is correct by 
preparation of site plan it means that infact

accident had taken place and that very point. As 
there was no evidence in this case therefore, I 
did not deem it proper, to prepare the site, plan.

It is correct that during the investigation 

recovery.'whatsoever was effected from the accused 
facing trial. Volunteered that

no.

as police custody 

I failed to recover 

It is •correct 
that accused remained with me for 24 hours under

was not granted therefore, 

the amount mentioned in the FIR.

legal arrest, but in that very period nothing was' 
Non of the accused maderecovered from them. any 

• It isconfesiri.on before- t.he competent forum, 
not in my notice that .Travel In Guest is ‘a bad 

in the society, in Abbottabad’ and every, .kind 

of Offence is :committed in that house, 
incorrcict to suggest that. 

the:Owner of the: guesthouse therefore;

name

It is
I am in: league with, 

I am not
giving the correct, reputation of that guesthouse.,’ 
The

, •

witness is shown an FIR 

15/11/2007 under . section ^4 • EHO of
No. 838 • dated-

PS- Mirpur. It.
IS correct that'recovery of two bottles of liquor 

• was effected from one S'houkat'.who was 
of-.Traveler guest-house.

employee, 
it is correct that I

an
. i..

had recorded the statement of Muhamn^ad Saleem- an
employee,, of Travels , in Guest House on 26/11/2007. •
It -is that according to said witness 

an amount of Rs.. 10000/-:

correct
(Muhanuiiad Saleem) was

Page 5 of 12
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4
given to Shahzad {accused} through Zaheer waiter 

of said guesthouse. It is correct that I have not 
recorded the statement of the Zaheer Waiter under 

• section 161 Cr'.P.C. It ' is correct that when I 

reached in the guesthouse in room No. , 313 I was 

■ told by said ' .Zah'eer Waiter' that no amount was 

given in ray presence co any one. 

that travelers guesthouse is within the' criminal 
jurisdiction of PS Mirpur.

It is correct

It is incorrect to 

suggest that since we use that guest house on . 

certain' occasion free of cost' therefore/ I am 

deliberately suppressing the material facts: from

this Honourable Court and trying to save the skin 

of the owners of the guest house .and the 

workers/management of the said guesthouse, (the 

entire suggestion is wrong). It is incorrect to 

suggest that I had- dishonestly investigated, the 

present case.

Muhammad' Saleeiri appeared and was examined 

who itated that, during the days of occurrence i 

was employeeof • Travel in Guest House', Jinnah 

■ Abad. On 17/11/2007 one constable Shahzad came to 

me in the guesthouse and asked me that , you are • 
involved in a liquor case and took me to the PS,

He made me sit there and demanded Rs.10000/- for 

my release. He has also taken my mobile set. 

After the payment of Rs. 10000/.- to. Shahzad ■ 

constable which was brought, by. Zaheer who, is my,- 
who waiter In the travel in • guesthouse. 
Constable Shahzad directed me not to disclose the 

same to any body otherwise you will be booked in, 
a Narcotic case, and. also extended threat of- dire 

consequences. We.submitted•an application before • 

District's Sessions Judge, Abbottabad, which, was 

marked to the ASP/ Cantt, Abbottabad. On, next day 

we- as well as-.accused, facing trial were summoned 

by ASP, Abbottabad. ASP Cantt after hearing .us 

directed Constable Shahzad to return back the 

money to, us. On the same day accused facing trial 
' approached ' to' one Nabeel brother in law of • Nasar

vr

«mt*

!
!
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and asked him. to direct 
application submitted 
once again approach 
brother i 
trial.

us for withdrawal 
by us to ASP, Cantt..Nasar

of

I
to ASP, ■ .

Cantt,. that his
the accused facing 

for

in law was detained by 
ASP Cantt sent two police officials

.taking the accused to his office.
the accused for the commission

I charged both 
of the offence.

During course of■

cross-examination the said 

I cannot readPW stated that I am illiterate. nor
I write. It is 

police to sign a

know the contents , of the said application-, 
presence nothing

correct that .1 was asked by rhe 
which I did.paper. I do not 

I.n my
any -one. it is • 

one Zaheer' and he has 

and I know nothing •

was given
correct that I do no know 

been, introduced by the police 

regarding the instant
Raja Bukhtiar SHO 

who- stated that during the 
posted

to

case.

appeared and was examined
/

ciays of occurrence I 
Mirpur. .After • the

was as' ASI of- PS 
investigation in- this case I submitted complete 

accused.Challan against'.the 

drafted the lastZimni 

Challan is already EXPW3/1. 

During course of

Moreover I also
dated 11/05/2008. Complete.

cross examination the PW
stated that it j 

the order of.the learned
IS correct that I had gone through

Judge of the High Court
in respect of decision of bail petition of the
petitioners (no.w accused facing trial). During 

was held by Lordship• the course of 
' Mr.

. arguments it 
Justice Said Maroof Khan 

is not applicable, in this 
circumstances.

that section 389 ppc
case according'to its 

imposed the

suggest that-. I 
views of the Honourable 

court and has 
i.e 389 PPC.

Even then Ii00. same
section of law. , .It is ■ incorrect to
had not considered the
Judge of the Peshawar High 

imposed section.of law i
wrongly

? .

Nabeel Akhte.r appeared 
stated that,

.and was examined who. !
I am driver by "profession and used

. to run a carry van from Mandian Ghowk on

Page 7 of.12
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c'j15/11/2007 my brother in law who was waiter in

Travel in guesthouse was confined in the PS by 

, constable' Shahzad. I went to Ps . Mirpur• for 

.inquiry where- Nasar told me that constable 

demanding the money Rs.. 50,000/-. for his release,

I also met constable Shahzad who repeated his 

demand., i;give constable Shahzad Rs.20,000/- and

a mobile phone then he released the- Nasar on the 

condition you should not disclose this thing .to 

any one. On 23/11/2007 when I was on a way to my

village when I reach to .CMH constable Shahzad and 

Baber call me and.inquired that where! am.They • 

followed me and they reached CMH and met me. They 

threatened me- . that you • should ask Nasar to 

withdraw the application, which he has'submitted 

against them and they are ready -, to return 

R5.30,000/- and two mobiles to Nasar otherwise 

you will book him in a narcotic case. They took 

me to the office of ASP Cantt and I parked my 

carry near Police Station Cantt. I went to,'the

Office of ASP, Cantt, and made the. complaint to 

the Asp, Cantt that they (accused) - have 

dispossess .me from carry van. ASP Cantt sent 
police officials to bring both the accused before 

him. I charged the accused for the commission of
the offence.

During course of cross-examination the .said-' 
PW stated .1 am- aged of 22 

- -remember when my statement
years. I do not 

was recorded by. the 
police, -u/s I'Gl Cr.P.C It is correct 'that after
10/15 days of -the occurrence the local police 

recorded ,my statement. I. have stated, in­
statement that -the number of carry' van was. 4483 

Karachi. (Confronted not so recorded)’. It is 

correct that in token of.proof,.as I was driver, 

I had handed over my driving license to the, 10,

my

who took the same- into possession. Complainant is 
brother in law. of mine. iI 'was examined.. by the 
police in this case only one. I am matriculate.-I 
see a. copy of t-hb' statement today, in the court

' i

shown by the' defence counsel which was' recorded

Page 8 of 12-
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by the 10 by me ' under 'sectionl61 Cr.'P.C this • 
•carries my. signature alongwith my ID 
It . is correct, that

statement
Card 4j. I see another 

in the courtstatement dated •26/11/2007' today 

which is my statement and was recorded by -the' 10 

u/s 161 Cr.P..'C this statement also 

signature alongwith. ray ID Card #. 
clarifies 

26/11/2007 is

%-"K
carries my 

The witness 

recorded
correct while another statement 

mentioned■ above'.is incorrect. It is correct that

that'- my statement on

my statement was recorded by the 10 and I 

asked to sign the same and I did
was

so..I had signed
the said statement at the instance of 10 and on
his demand I showed my ID.Card who wrote number

of my ID card beneath of my signature. I had 
stated before the ASP' that 
money

accused, demanding 
and ■ two mobiles..' sets. .

• '• ''I
Rs.20,000./-

(Cbnfrented not sc recorded); I did not complaint 
anywhere

demanded by the accused before

regarding' the amount and mobiles 

any authority 
except my stat6menet recorded under section 161
Cr.P.C. I . had, given mobile number to .'.the 10 

through which I was threatened by the accused not 
to disclose the • matter to any one. I had also
stated this fact,- in my statement, u/s - 161 ,Cr'. H.C 
.(confronted not so recorded) . I did-not give the
detailed of currency notes which! handed over to
the police.

• accused.

giving false evidence due to close relationship 
with the coraplainantt

I have no relationship' with- the. 
It is incorrect' to suggest, that I

1

am

opp for the state contended that 'both 

•the accused are charged j.n the FIR. That the '

accuS'i’.d have misused: the police uniform and 

their official . status. That

I

PWs ■, hav®

corroborated each other . on -material points.
•r

That prosecution has proved. the case against ■■ 

the accused beyond any doubt.

Page '9 of 12 '
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Defence counsel contended that' neither 

any recovery was effected -from the accused 

nor the PWs have proved that any amount was 

■ paid, to accused as a bribe for the release 

of complainant and- one Saleem. That I .,0 has 

not prepared any site plan. Similarly I-.O 

has admittedthat there is no evidence' 
, against the accused. That accused

innocent and ' falsely implicated in the 

instant case.' That; prosecution case is full 
of doubts and', benefit of doubt 
extended to the'accused.

•i •

are

should be

Perusal •'. of 'file reveals 

complainant has not charged the accused 

Baber ' ih his' .application dated 24/11/-2007

that

EXPA .and this fact is also admitted by • 
. Naseer Khan ASI PW-1. Further more,

complainant as. PW-2 - has contended in', his 

examination in chief that. he. (PW-2') ' was 

working as waiter (service boy) in Travels 

inn guesthouse, but has admitted in’ his
cross-examination that he (PW-2) was working 

as- wa.iter in Semaz guesthouse during the 

days. of occurrence. .This contradiction 

creates doubt in prosecution case as to 

whether complainant' was working as waiter in 

Semaz guesthouse, or Travels inn guesthouse,. 
He has also admitted that he (PW-2) could 

. not i.dentified' the accused at the relevant 
time - and their names were subsequently 

introduced to. him (PW-2) by some one else 

whose name is- not known to him (PW-2)-.- This 

creates further doubts in prosecution case, 
as to who had', disclosed the names of the 

accused to complainant when the accused were 

not known to . complainant at the . relevant - 
time.

>.

\.
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■Perusal .of file - further ' revels' 

Muhamraad Saleem PW-S' has- contended 

examiriation' in

that 

in his •'at, .•chief
taken by accused Shehzad 

Rs.10000/-

accused Shehzad but

that he (PW-5) was
•>.■'■K

to,PS where-he paid 

one mpbile phoneand •
■t\ ■set., to

has admitted in his
cross examination that , he . (PW-5) 
by police to sign a paper which he did. He 

has also , admitted that nothing was given to 
anyone■ in his' 
does not know- 
know

was- asked

•presence and that he (PW-5)
one Zaheer and that he. (PW-5) 

nothing . - regarding the instant ' case.
This creates''further doubts in prosecution 

Saleem (.PW-5) 

and -as to 

demanded 

and as to whether

case, as to whether 'Muhammad

was taken to PS by accused Shehzad 
whether

'•1
U-:-.

accused Shehzad had
Rs.10000/- from, him {PW-5) 

PW-5 nas paid: any amount 
Perusal

to accused Shehzad.

reveals . thatof file further
Khursnid Khan investigating officer 

has admitted in his 

the,accused remained with

as ,PW-4

cross-examination that 

him (PW-4) 'for 24
hours under legal 
effected

arrest but no'^recovery was 

He has ' alsofrom •the 

admitted that . there’
accused.

c^.e,__there^e, site plan was not 

He has also admitted ■ that when . he' ■

no evidence in thewas

s 3 prepared. 

(PW-4) 
waiter Zaheer. told '.reached the guest 'house, 

him )PW-4) that
in his_ (ZaJieer)

no amount was, given to any 

This .negates 

creates

one presence. 

complainant and 

prosecution

the contention. , of 
further doubts in 

whether Zaheer waiter has
case' as , • to 

paid any amount to
any of the accused.

From what has been discussed 

is concluded that complainant 
in his

above, it 

has admitted
cross-examination that he could not
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identified the accused at. the 

and the names of accused 

him subsequently, by 

• Muhammad Saleem • PW-5 

• his .cross-examination

relevant . time 

were introduced to -7

one else.; Thatsome

has also admitted in 

that he . (PW-5)^
iv

was
asked by police.to sign a paper which he .did\\

and that , he ('PW-5) 
the instant case. '

knows nothing regarding 

That the prosecution

of doubt is 

and

case
is full of doubt and the benefit 

extended to the accused facing . trial

r^sultantly_ accused..facing frial are' hereby
a-cquitfej of _t^e_charges 

them. The.y and their sureties
leveled against

are discharged.
■from the liabilities of the bail bonds. .Case

per law after the 

File be-

property be disposed of as 

expiry of period of .appeal/re^vision. 

consigned to the.'record room after 

completion.
necessary .

/
ANNOUNCED.
24-04-2010 ///

(FAEHA.
Additional Sessions Judge-I, 

. Abbottabad.

KHAN)

CERTIFICATE:

009^ It is certified that this judgment, consists 
of 12 pages;. I have checked, rectified and 

••v». • signed each page of judgment, wherever it.-was necessary.m
/I

(FARHATUim
Additional Sessions Judge-I, 

•Abbottabad.

KHAN)
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