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*Hl FORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

CAMP COURT ABBOTTABAD

Service Appeal No. 647/2016

Date of Institution... 15.06.2016

Shahvzad l\ahqm son of Muh'lmmad Rafique resident of Mohallah Saba Coloy H i

!

|

l

f

|

]I ‘ Date of decision...  17.04.2018
| A _

"

i

h

YOR/28, P.O Na\\anshchr Districtc Abbottabad Lx Constable . (Appcllant)

(

Versus

Il Deputy Inspector General of Police Hazara Division Abbottabad and 1 other.
l ' ....(Respondents)

»

lf,} /ulhqal /\hmad/\dvocatc o . For éppcllant.
] _ A

[

)

MR, Usman Ghant,

district Attorney For respondents.

|

MR, NIAZ MUHAMMAD KHAN, . . CHAIRMAN
MR, MUHAMMAD HAMID MUGHAL, MEMBER

JUDGMEN'T

NIAZ MUHAMMAD KHAN, CHAIRMAN: - Argumentsvof the 1éa1'ned

: counsel for the partics heard and record perused.

|' M(‘ls

2. ~ The appeliant was dismissed from service on 17.07.2013 due to his
absence and.according to appellant he received the same on 04.02.2016 against
which he filed departmental appeal on 04.02.2016. The dep_artmentéi appeal was

not-responded Lo and thereafter he filed the present service appeal on 15.06.2016. -
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“without serving any notice on him.
: _

ARGUMENTS

3, The T.carned counsel for the appellant argued that the appellant was not

associated in the inquiry proceedings nor-any inquiry was conducted against the
| - .
appetlant. That the whole proceedings were initiated at the back of the appellant

S
| S o
That the dismissal order was given

rétrospective cffect which was a void order. That the appellant had genuine reason

for his absence due to illness of his mother. That the mother of the appellant died

-on 25.07.2013 which was a proof of the fact that the appellant was really attending

IJ» his allms_ mother. That had there been an inquiry then certainly this factum 01"

atllmcnl ol the mother of the appellant would have been taken into consideration

|

i!%\ the authority and no penalty would have been imposed.

o

;I On the other hand the learned District Attorney argued' that the

ldcpurt‘nwntal appeal of the appellant was time barred, therefore, the present

| : :
| . . ' " :
scrvice appeal was also time barred. He further argued that the charge sheet was

|
lissucd to the appellant. That the appellant did not attend the office and it was
| : :

fimpaossible to associate him in the inquiry proceedings. That the previous conduct
| ) .

I - 3 . - .

jol the appellant had also warranted his dismissal. That on previous occasion he

i -
1 was also awarded the penalty. That even today the appellant admits his absence.

!
l 1That the department had rightly imposed penalty as the appellant had no valid

defense to defend his absence. That the final show cause notice was served

through special messenger but the appellant was found absent even from his home.
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CONCILUSION

5

“This Tribunal is first to decide the objection of limitation. -The order of

e

. .
dismissal s

|
t dated 02‘.03.2018 decided by the larger bench in a case entitled’

hows that it was passed with retrospective Gffect. This Tribunal-in a

.
Judgimen
]
|

Raheemud. Din Vs. IL.G.P and two others”
|

{

| . .
order 1s a void order and no |
| A
reveals that there is no inquiry report, charge sheet was framed. Though there is no

has already held that retrospective

v

imitation would run against such order. The record

proul of the service e of charge sheet on the appellant yet non-service of charge

shict for any reason in absence of the appellant or his deliberate avoidance to
| - .

' ' A .
Service would.not empower the inquiry officer not to hold inquiry. It is a settled
Iposition of administrative law that when the absence of a civil servant is proved
.l . -

'then the inquiry officer is to proceed ex-parte and then he is bound to conclude the
! :

i . ’ .

inguiry proceedings ex-parte. But no ‘ex-parte proceedings were initiated by the
|

A J' mquiry officer. So much so that this Tribunal has failed to locate any inquiry
| e ' _

| - - » .

- report on record. The authority only has mentioned in the order and in the [inal

.shq\\" cause notice that according to ﬁndings of the inquirylofﬁéer‘ the. appellant
'l was called but he did not appeare before the inquiry ofﬁcer: In such eventuality
l t-hc inquiry officer s.hould have proceeded' as observed above. The .olther option
' should have been service of chérge _shéet etc through advertisement in the
I nawspapers which is a settled procedure.in such situatioln. Non-holding of inquiry
| is a major flaw which cannot be called as an irregularity. T he'previous coﬁduct of
the appetlant would not justify non-holding of inquiry or the imposition of major

© penalty. The previous conduct can at the most be taken into consideration for
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deeiding the quantum of punishment, if otherwise, the proccedmgs were under
i
I!Ua in accordance with law. But previous conduct itself prov1des no ground for
h
|

lmpmmon of md]on penalty. The admission of the appellant as to hls absence in

l
’hilfs appeal and today before the Tribunal is not unqualified. While admiuing his

l N : ' .
abscnee he has given explanations for his absence. The inquiry is always ordered

! : 4
10 probe into such defenses taken by a civil servant and then to decide the charge

|
K A%'a scquence of the above discussion this Tribunal is of the view that the
\lmIL p1ocecdmeq were illegal and thls Tribunal by acccptmg this appeal

|
b
1
'{um[dtes the .appellant in service. The intervening and absence period shall be
I
!
1

treated as leave wnlhout pay. The department 1s however at 11berty to hold denovo -

i

fplmeedings in accordance with law within a period of 90 days from the date of

I .
reccipt of this judgment. Parties are left to bear their own costs File be consngned

|
|
|

]I 1o the record room.

|
l
!
|
[

(Npaz han)

lll @ > : ~Chairman .
; : Camp Court, A/Abad
P (Muhammad Hamid Mughal) :
Member |
ANNOUNCED
1742018 ~




Counsel for the appellant and Mr: Usman Ghani,

District Attorney for the respondents present. Arguments

heard and record perused.

This appeal is accepted as per our detailed -judg‘mcnt of
today. Parties are left to bear their own costs. File be

consigned to the record room.

&mber (amp Court, A/Abad.
ANNOUNCED |
17.04.2018




| 21.12:2017 ‘Appellant in person present. Mr. Kabir Ullah Khattak,
| Additional Advocate General ai:t;ngwith Mr. Wajid Al.i, SI for the
- ‘respondents  present. Argulﬁénts could not Bg heafd due to
incomplete bench. To come ﬁp arguments on &.03.2018 before

D.B at Camp Court, Abbottabad.

| T (Gul Zeb Khan)

Member (Executive) -
Camp Court, Abbottabad. -

|

21.03.2018 Counsel for the appellant and Mr. Usman Ghanil,
; District Attorney alongwith Wajid Ali, ASI for the respondents

! present. After hearing the arguments at some length and especially
| on the poiht of limitation, the learned District Attoméy argued that
'A the appellant had filed an carlier departmental appeal in the yéar,
2014 which was rejected by the DIG (reference was made in the
comments). Bt that appeal or its decision is not on the file. .The
learned District Attorney seeks time for.prodﬁction (')f"the, said
documents. Granted. To ceine up for such record and arguments ,(_)ﬁ

S | 17.4.2018 beforc the DB at camp court, Abbottabad.

| Member PR ZL\%LM;ZI

S ~ Camp court, A/Abad



By 647716

23.12.2016 %A‘? Appellanl with counsel and Mr. Qaim Ali Shah,

ASI _qjong?wﬂh Mr. Muhammad Siddique Sr.GP for
AR

the rc%pondcnts present. Written reply not submitted.

1 Fin ,, T ~z
RS'\C[“CS[C% for adjournment. Last opportunity granted.
L3 T .tl
'l‘o‘co”f';jcé up for written reply/comments on 16.3.2017
bétorc S»?B at camp court, Abbottabad.

Y
~

Ch#riran
Camp court, A/Abad
16.03.2017 Appellaﬁ%tfm person and Mr. Abdul Waheed, ASI (Legal)

aiongwnth‘:gE r Muhammad Siddique Sr.GP for the present.
Written reply submltted The appeal is assigned to D.B for

£
rejoinder and ¥['m§11 hearing for 19.09.2017  ai camp court.

Abbottabagi. Y
e A2 €%
Chuj’ man

Camp court. A/Abad

'ﬁ b gy

19.09.2017 Appellant‘ ﬁ niperson and Mr. Muhammad Bilal, Deputy

«QW

District Attorney for the respondents present. Rejoinder submitted.
A7

Appellant seeks adjtg)umment as his counsel is not in attendance.
5
Adjourned. To come up for arguments on 21.12.2017 before D.B

at camp court’»Abbottabad

. g -".;
Ly oires .o ’

Camp court, A/Abad.

€




- 20.07.2016

D

Appellant with counsel present. Learned counsel

for the appellant argued that ’the_appellant was éerying as
Constable when dismissed from service vide impugned
order dated 17.7.2013 én the allegations of wilifu_‘ absvence |
which order was communicéted to the appellant after his
utmost efforts on 23.1.2016 where-against he preferred

“departmental appeal on 04.02.2016 and hence the instant

service appeal on 15.6.2016.

That absence of the appellant was not willful as he was

' /unable to perform duty due to ailment of his mother. That

21.10.2016

B ) : ) ‘
" " no enquiry afforded to the appellant in the manners

prescribed by the rules

Points urged need consideration. Admit. Subject to
deposit of security and process fee within 10 days, notices
be issued to the respondents for written re’ply/cdmif’nénts

for 21.10.2016 before S.B at camp court, Abbottabad.

Camp court, A/Abad,

Appéllanl in.person and Mr. Mir Afzal Inspector
(Legal) with Sr.GP for the respondents present.

Adjournment requested. T'o come up for written reply on |
23.12.2016 before S.B =~ " Vat camp court,

Abbottabad.




. ) B o~
Form-A
FORM OF ORDER SHEET
Court of_ '
Case No. 647/2016
S.No. Date of order Orde( or other broceedihgs with signature of judge or Magistrate
proceedings ' ' '
1 2 3
1 15/06/2016 The appeal of Mr. Shahzad Rafiq-ue received today A
by f)ost through Mr. Zulfigar Ahmad Advocate may be entered
in the Institution Register- and put up to the Worthy Chairman
.fo-r proper order please. '
- REGISTRAR -~
2 16 —6 — 14 . Thiscaseis entrusted to Touring S. Bench at A.Abad for
preliminary hearing to be put u-p there on. >2 — 6 — la.fé .
- : ) ' $.-. -
CH/-\II%T\'N' -
22.06.2016 Counsel for the appellant present. Se

adjournment. Adjourned for preliminary hearing
20.07.2016 before S.B - at camp court, Abbottabad.

Chalgyrian
Camp court, A/Abad, .
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BEFORE THE SER VICES TRIBUNAL KHYBER PUKHTUN KHWA

 PESHAWAR 4000 iy él{’?/Zo/é

- Shahzad Raf ique S/O Mohammad Raf ique R/O Mohallah Saba Colony H# 902/28 -

PO Nawanshehr District Abbottabad Ex. Constable # 357.

.. APPELLANT
VERSUS
'] Depuly Inspector General of Police Hazara Dzvzszon Abbottabad
2 | District Polzce Oj]" icer Abbottabaa’
| ...RESPONDENTS
i
APPEAL AGAINST DISMISSAL
SERVICE APPEAL
- INDEX
s
S. No. | Description Arinexure | Pages
! Service Appeal with affidavit 1To5
2 Copy of application 4" 6
3 Copy of order of DPO Torghar "B" 7 .
4 “Copy of order of DIG regarding transferring e 8
I the appellant » N
5 Copy of appeal “D” \eﬂ 97To 10
0 Copies of applzcatlons regardzng issuance for A 11To 20
copies . : '
9 Wakalatnama -
Dated 13/ 06/ 2016

104

‘ Q RAHMED)
Advocate High Court

"Abbottabad







' BEF ORE _THE SER VI CES TRIBUNAL KH YBER PUKHTUN KH WA

PESHAWAR — ponec l) o847 / Zo/()

Shahzad Raf que S/O Mohammad Rafique R/O Mohallah Saba Colony H #902/28,

|| P 0] Naqushehr District Abbottabad Ex: Constable #357.
! ' o . APPELLANT

VERSUS : . Khyher Pakhtukhwa
Service Tribunal

[
'] Deputy Inspector General of Police Hazara Dzvzsmn Abbottabaa’n.m;y Ne. 63\2

|

'[ ) .

2 District Police Officer Torghar. . 4 »é‘?/"/ 5
LR . pucal €206

| . : | RESPONDENTS

‘APPEAL UNDER SECTION 4 OF KPK SER VICE TRIB UNAL ACT
1974 AGAINST THE ORDER OF RESPONDENT #2 DATED 17/ 07/
' 2013 WHEREBY THE PETITIONER WAS DISMISSED FROM -
SERVICE AS WELL A"S’ THE ORDER OF EESPONDENT # 1
f B WHEREBY DEPARTMENTAL APPEAL WAS REFUSED IS
- WITHOUT ANY PLAUSABLE EXPLANATION ILLEGAL, VOID
K WITHOUT. LA WFUL AUTHORITY,A WITHOUT JURISDICTION

! o AND SAME IS NOT TENABLE IN THE E YES OF LAWAND ARE

- 'LIABLE 70 BE SETASIDE

i PRAYER:- ON ACCEPTANCE OF INSTANT APPEAL, THE
ORDERS OF RESPONDENT NO 1 & 2 MAY KINDLY BE SET

| l:“ﬁed!to—day " ASIDE AND THE APPELLANT RESTORED IN SERVICE FROM -

THE DATE OF DISMISSAL AND ALSO PENALTY IMPOSED UPON

eG'TLR‘Eﬁl’

Wyl

THE APPELLANT MAY ALSO BE SET ASIDE AND ANY FURTHER
PROCEEDINGS IN CONSEQUENCE OF IMPUGNED ORDER MAY
ALSO- BE SET ASIDE BEING UNLAWFUL AND AGAINST THE

- SETTLED NORMS OF JUSTICE.

Respectfully Sheweth; -

>

E The facts gjiving:gjise to the instant appeal are arrayed as under.

N e
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e e e e

®

-FACTS:-

1. That the appellant was dp;;biﬁted in tﬁe police .departrheni'as
' constable on 02/04/2002 in District Abbottabad, qnd during the
| duty the appellant was transferred Jfrom District Abbottabéd to .
District Torgar vide .order # 8058-59/PA dated 25/1 0/?012
issued from the office ~0f_ DIG Hazara Region, Abbottabad. - |
2. That after the transfelr, appelldh_t feported in Dz';vtrict Torgar on
12/02/2013, méanwﬁile Mother of appellant become serious ;ll,
s0 the apégzllant -got 12- daysll'eave bec;zu;e there was no c.)th'er.
male member in the appella_n_t 's house @ho could t-a'ke.' care of ‘
mothér s health. |
‘3. That due to the wre.akﬁe.;s, illness and serious bonditioh of'
mother’s health appell&nt could not report baqk for cﬁtty on
24/02/2013 and due to the said il'lness'appellanrt-’s moth'erf was
expiredlon 25/07/2013. | |

4. That after the death of mother, appellant-was busy in funeral and

4

other custo-ms,' due to this effect appellant mpved dr; application
to DIG, HAZARA 'REGIObN,‘ ABBOT TABAD for-cancellation of :
transfer.order ﬁ*o:h Distriét Abboz‘faba.:z"to D‘istrict‘T orgh%:r, but
| - no reply was given on this applicdtion. (Copy of application is
attached as annexure “A ”). | |
S. That dzlring this tenure appelldnt was Adz‘smisseva’ on .] 7/7/2013
vide order OB # 178, where the. DPO T Oi;ghafmenﬁ'ohed in
dismissal order that 'the'. appellant was . i‘fansferred from
Abbottabad District on complaint basis tol'T orghar District,A but
there is no such like allegation was mentioned in such -ordér.'T he.
contents given in the impugned order regara;ing misbehave by -
Jather of appellant zs also based on personal grudge and without

any justification as the father of appellant is a law abiding



@

person and haa’ serve the police: depariment for long'period and
was retired from service.as S"ubl Inspector. The feelings of some .
FC Said Mohammad # 27 seems to‘i;e his personal | feelings
which cannot be made basis Jor taking action against the
appellant. (Copy of order of DPO Torghar zs attached as
annexare “B” and order of DIG regarding transferring the
'appellant is attached as annexure “C”).. mozps |

That feeling aggrieved | the appe_llant submlz‘ted departmental
appeal beforel the D.IG on 4/02/20]6, but srill no reply‘was: |

given. (Copy of appeal is at'tgehe“d(’z"f::"D ”}

‘-~w‘%':‘

. That the appellant during the period under re]?zrenﬁeIE“also moved . -

application to the DIG/ respondent # 1 to provide the copzes of o

orders if passed on the appeal lodged by z‘he appellant but stillno
reply is received ﬁom that end nor any copy of order on. appeal
is conveyed yet hence the present appeal zs presented agalnst the

order of respondent #2 and non provzszon of any order on

appeal . B T S

.....

. T hat the appellant trzea' to get attested copzes of the mquzry. :

report and zmpugned orders but was not allowea’ access to the

said documents which are in the possession of police department.

(Copies of applications | regarding issuan:ce Jor co_pies are
attached as anneacure' ‘E_’-). - |

That the impugned order of respondent No 1 & 2 are lz'able to be.
set aside inter — alia on the following grounds:- |

GROUNDS; -

a. That the orders of respondent # 1 & 2 are illegal |

arbitrary, void, without lawful authority and also without

Jurisdiction and hence liable to be set aside.




|
!
|
|
i

}

@

b. That patently orders of dismissal frbm Service are illegdl

Dated: 13/06/2016

without lawful authority and result of misreading and non _

reading.
That the illegal and without jufisa’iétion orders of .

réspondent # 1 & 2 have resulted in mis-carriage of

justice and amounted to abuse of process of law which has

adversely effected the appellant by the un fair partiaf, un '
feasonnb(e and discriminatory orders of respon\a’ent:# 1"'&
2 as the bias departmental inquiry ﬁndings; ‘ha.ve‘ :b.een
vsubmitted dgainst the appellant ond based for di;s'm-issjnl of

the appellant.

d. That there was no show cause notice issued to- appellant

by respondent # I even no right ofcross exqminationWaS'
 provided to the appel_lant and the impugned order passed -

in violation of the settled norms of justice.

e. That the appeal is“within time and (hfs Honorable .,tribunql
‘hds got jurisdictinn in the matter.

f | That further points Wili be submitted at the time of - - o
‘ arguments. o -
i’RAYER:_ It is therefore most humbly prayed that on
acneptanée of in&fant appeal againsz; imﬁugnéd order nf
respondent # 2 rnay kfndly be. Sét aside and in the mea‘ni.‘ime' if
respondent # 1 has passed any ordgr :agains.t the .appéllant
maj alsn Z)e set asinle and the dppellant reinstnted in service

with all back benefits under the law. \

Through

Advocate. High Court
Abbottabad .




Identl-ﬁed% ,
MD)

©

BEFORE THE SERVICES TRIB UNAL KHYBER PUKHT UN KHWA
- PESHAWAR . . .

Shahzad Rafique S/O Mohammad Rafigie R/O Mohallah Saba Colony H# 902/28

P O Nawanshehr Dzsz‘rzct Abbottabad Ex. Constable # 357
... APPELLANT =

VERSUS

Deputy Inspector General of Police Hazara Division Abbottabad.

District Police Oﬁ?cer-Abbottaba'a’i
...RESPONDENTS

APPEAL AGAINST DISMISSAL

AFFIDAVIT

I Shahzad Rafique S/O Mohammad Raf ique R/O Mohallah Saba Colony H # 902/28 |
P.O Nawanshehr District Abbottabad Ex. Constable # 357, Do herébysolemnly R
affirm and declare on oath that the contents of foregoing appeal are true and

correct to the best of n;y kﬁowledge and belief and nothing has been concealed

therein. No such appeal is pending an any other court.

Dated 13/06/2016

Advocate High Court
Abbottabad
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Distt. COun 401

This mdw -will be dlspose off the departmental enquiry conducted agains
constable Shehzad Rafique No:3gawas transferred from Abbottabad district ol

¢ complaint bases to this District vide DIG Hazara Order No. 8058-59/PA datee

25.10.2012:the constable departure from Abbottabad dist: on 05.11.2012 an
'1cp01tcd in ‘this District on 12.02. 2013 after a lapse of 03-month and 07 day
absented him self from duty and again absented himself from duty with cffec

num 24.022013 to iill dated.

| Departmental enquiry was initiated and entrusted to DSP H:grs: vide thi

Officc Memo: No. 135/PA dated "06.03.2013 and No.155/PA date:

25.03.2013 accordingly. According to the finding of Enquiry officer, tha

constable shehzad Rafiuqe No . 357 was called but did not appear before th
Enquiry Officer, and according to EO the constable is- habitual absentee ane -
recommended him for major punishment as Dismissed from service. '

i A final Show cause Notice was issued vide this office Memo:199/PA date:
" 17.06.2013 and Constable Said Muhammad No.27 of this District was sent a
" . special Messenger to serve upon you. According to the report of FC Sai
- Muhammad No.27 vide DD No.12 dated 03.07.2013 PS Nawasher Distric
_ Abbottabad that you was not present in home and your father refused fron:

receiving of Final Show cause and abused/ insulted them.

Perusal of sevrvice record reveals that cons.table during his service had several
time dismissal from service he is not likely become a good Police officer, or
amcliorate his habits and out looks towards service, and he is a stigma on the
face of force, '

Now therefore I Shanazar Khan DPO Torghar the competent authority in

i |; cxercise of power confirmed upon me under the NWFP Police Rules 1975 is
~ hereby awarded major punishment of dismissal from service from the date of

his absence.

* Order announced. | Dlstrlc '1@ ﬁ{ccr,
: . Torghar

OB .No. /728 , /Dated /7 . 3 /2013
N B




L This is an order on the representition of Ex-Constable Shahzad Rafique No.1158
of Abbottabad District against the oider of majo: punishmenit i.c. dismissal from service awarded
to him by the District Police Officer Abbhottabac vide his OB Ne.326 dated 03-10-2011.

o . Facts leading to punishment-are that while pested at Police Line Abbottabad
intruded inte a Guest House namely "TRAVELERS-IN™ at Jinnahabad on [3-11-2007 at 2000
hrs.. There he harassed & humiliated one Nisar Ahmed s/o Mirdad Khan emplovee of the said
G}'leSI Hause victimized him & by beating him through kicks & fists taken him to PS Mirpur. 1le % /
put hum behind the bars being innocent. Through this Tyranny & brutality he was demanded 1o
pay Rs 20.000/- for his release. This amount with one mehile set was extracted from him & then 75 e
was leil free. Subsequently another Employee of said Guest lHouse namely Salim was also =
intimidated for dire consequences & compelled to pay Rs. 10.000:-. By doing so he misused his
uniform. His this act was defamatory for the image of Police Foree. C

< B . . - K

, The smd FC was proceeded against departmentally. EQ in his findings proved the
allegation followed by his dismissal from service vide OB No.230 dated 2-7-08. He preferred
appeal before Service Tribunal. As per verdict of :Servicc: Tribunal. the appeilant was reéinstajed
in service with the simultaneous order to keep him utigdcr suspension. Denovo enquiry was
ordered to be conducted & the lawful lacunas & dascriptions. as highlighted in the Judgment of
Service Tribunal were asked to be re-probed. Denovo e§§(111i1‘3= was ordered & E.O comprising
upon Mr. Abdul Aziz Afridi. DSP Cantt & Inspector Abdul Hamid. Reserve Inspector. Police
Lines was constituted with the direction to conduct dénos;fo enquiry fairly. properly. impartially.
- .jl:'ldiCiOLISl)’ & strictly in accordance with the direction of Service Tribunal.
’ . .
In the denovo enquiry. the allegations as elaborated above have been proved.
Tiherefore awarded major punishment of dismissal from service w.e.f 22-05-2007 as had been
illﬁu)rporated in the previous dismissal order. o '

After recciving the mercy petition and the comments of DPO Abbouabad. he was
_heard in person in the OR held on 09-08-2012 in which his enquiry file was marked (0 ADIG for
comments. ADIG after thorough probe has reported that from the perusal of record of the
defaulter Constable it reveals that he was recruited an 02-04-2002 and during his service he has
been thricely dismissed from service. but it can net be tonored that be is a frained seldicr oz woll
as @ son of a retired Police Officer. Hence he has tequested for a lenient view. He was again
heard in person in the OR held on 24-10-2012.
L In view of above 1 convert the order passed by the DPO Abbottabad vide his OB
No.326 dated Q3-]10-2011 je jor punishmeatof*Dicmis vervice” into minor
punishment of “forfeiture of two years approved service” and reinstate him in service from the .
date of dismissal. The period he remained out of service is treated #§ ave without pay and he is
posted to Torghar District. ‘

| s

; e $G : ADcput_\' Inspettor General of Police
KO8R 7 . — .- Hazara Rpgion Abhottabad
No. /PA Dated Abbottabad the "P-s/ ‘ 20) 2. :

\ ,
1. Copy of above is forwarded to th¢ DPO Abbottabad for information and
' necessary action with reference to his Memo: No.19279 dated 08-12-2011. The . -
, Service Roll and Fauji Missal File of the appellant are returfied hercwith.
| 2 The District Police Officer Torghar for ‘nformation and ne eSSy uctiﬁon please.

,Encl: fas aboee)

Deputy Inspector General of Police
| . ] Hazara Region Abbottabad
' : : (C.Q Khurramfi fussain)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRUIBUNAL PESHAWAR (CAMP COURT ABBOTTABAD)

Service Appeal No. 647/2016.

Shahzad Rafiq..........cccouvviiiiiiiiienncsnssnecnns (Appellant)
| Versus -

Deputy Inspector General of Police Hazara Region Abbottabad and
Others...iennrninnennn. (Respondents)

Subject: - COMMENTS ON BEHALF OF RESPONDENTS.

Respectfully Sheweth: -
PRELIMINARY OBJECTIONS:-

a) That the appeal has not been based on facts.

b) That the appeal is not maintainable in its present form.

¢) That the appeal is bad for non-joinder of necessary and mis-joinder
of unnecessary parties. :

d) That the appellant is estopped by his own conduct to file the appeal.

¢) That the appeal is barred by law and limitation.

f) That the appellant has not come to the Honorable Tribunal with

clean hands.

FACTS:-

1. Para#l pertains to service record of appellant.

2. Para#2 is incorrect as stated in fact the appellant was transferred from
Disrict Abbottabad to District Torghar vide office order # 16034-37/E dated
25.10.2012 by the ofﬁée of Deputy Inspector General of Police, Hazara. The appellant
departed from abbottabad vide Diary #4 dated 15.11.2012 and gave his arrival report
on 12.02.2013 after laps of 03 month and seven days. Therefore, he absented himself
from 24.02.2013 up till now. After an enquiry the appellant was dismissed from
service vide DPO Torghar office OB #178 dated 17.07.2013, further stated that the
matter of illness of appellant’s mother, he has not attached or produce any correct
proof. |

3. Detailed reply has been given in above Para#?2.

4. * Incorrect as stated, hence devoid. The appellant willfully and deliberately

absented from duty without prior approval. It is pertinent to méntion here that the

previous conduct of appellant towards service was quite noticeable i.e as per record- that

N

‘\‘\

during his posting in Abbottabad District on 18.04.2005, was suspended due to |




misbehave with women and after enquiry dismissed from the service on 19.02.2005
vide DPO office Abbottabad O.B No. 524 dated 19.12.2005. The service Tribunal

. reinstated the appellant in the service on 20.07.2006. (Copies enclosed). During his

posting at Abbottabad District due to his absence on 22.05.2007 the applicant was
dismissed from service vide DPO Office Abbottabad O.B No. 271 dated 25.06.2007 the
appellaht was :re-instated in the service by the Dy: Inspector General of Hazara Region
Abbottabad vide his office order No. 1013-E dated 30.08.2007. (copies enclosed)

5. Incorrect, the appellant was transferred from Abbottabad to District

Torghar on complaint basis as his previous record reveals that he is highly

indisciplined and punished departmentally on several times.

6. Para#6 pertain to record.

7. Incorrect, that appellant has not applied for the attested copies of order

passed on his departmental appeal.

8. Incorrect, the appellant has been given attested copies on his written
application. After the Dismissal on 17.07.2013 the applicant file his appeal before -
the DIG Hazara region Abbottabad in the year 2014 after laps of 01 year. The
DIG Hazara region rejected his appeal being time barred the applicant has bad
reputation in Police department and also involve in corruption, illegal activities as
well as indiscipline behavior during his service due to which he was dismissed

from the service. Several criminal cases were also registered vidé FIR No. 838 w/s
¥e EHO FIR No. 839 w/s % EHO PS Mirpur Abbottabad FIR No. 868/2007 u/s
342/34 PPC PS Mirpur. The applicant is not suitable and his reinstatement is bad
for Police department. Hence, appeal is liable to be dismissed. The orders passed
by the authority are liable to maintained and instant appeal is liable to be

dismissed.
The impugned order is liable to be maintained on the following grounds.

Grounds:-

a.  Incorrect. The punishment awarded to the appellant is in accordance

with law and Service rules. hence, appeal is not maintable in the eye of law and
liable to be dismissed without any further proceedings.
b.  Incorrect. The punishment awarded fully commensurate with gravity

of allegation. A
¢.  Incorrect. Hence, devoid. Action was taken in accordance of law after
fulfiliment all the codal formalities. '

d.  Incorrect. Final show cause notice was properly issued and served but
he did not appear before the competent authority. Hence, the order issued by the

authority against appellant is in accordance with the law.

€. Incorrect. The appeal is badly time barred.




f. The respondents seeks further points to be agitated at the timé of final
hearings.

g.  That the appellant has 'suppressed the national facts from this.
Honorat;le Tribunal hence not entitled for any relief and the instant
appeal is liable to be dismissed. o

h.  That the appellant is habitual offender hence appeal is liable to be

dismissed on this score alone.
i.  That the appellant has treated in accordance with law after fulfilling

all the codal formalities by the competent authority. Hence, appeal is

Prayer:-
It is therefore, humbly prayed that the appeal in hand may graciously be

dismissed with costs.

[yeneral of Police,

battabad.
(Respondent No.1)

| .
| .
|
| :
i : | .
| . |
o ~ I
! District ffice, Torghar, |
-
| éf‘ . (Respondent No.2). ‘ |
| : , |
| | - .
| R
i
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| | | ;
l . .
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’) o T " BEFORE THE KHYBER PAKHTUNKHWA. SERVICE TRUIBUNAL
C e + T DIFRHAVAD o e e SR DL AL
o PESHAWAR (CAMP_COURT ABBOTTABAD)

B es

Service Appeall No. 647/2016 -

- Shahzad Rafiq..................... e —————— PETITIONERS

VERSUS

1. Deputy Inspector General of Police, Hazara Region Abbottabad
2. sttrlct Pollce Officer Torghar

...RESPONDENTS

Affidavit.

We respondent do solemnly affirm and declare that the contents of the comments

are true and correct to our knowledge and belief and that nothing has been concealed
from this honorable tribunal.

’ (Respondent 0. 1)

District ficer Torghar
4y (Respondent No: 2)
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a BEFORE THE SER VICE TRIBUNAL KHYBER PUKHTUNKHWA
‘\ - - PESHAWAR

 Shahzad Raf ig S/O Mohammad Rafi iq RIO Mohallah Saba Colony Nawanshehr,
S Tehsil & District Abbottabad Ex-Constable #357 Pollce Department Abbottabad.
: APPELLANT

VERSUS

1. Deputy Inspector General of Police, Hazara Regzc i Abbottabad
2 'Dzstrzct Police Oﬂ cer T orghar

'~ ...RESPONDENTS

SERVICE APPEAL

~REJ OINDER ON BEHALF OF APPELLANT TO THE
COMMENTS FILED BY RESPONDENTS '

Respectfully Sheweth;-

< Thatthe rejoinder on behalf of petitioner is as under;- -
1

REPLY TO PRELIMINARY OBJECTIONS -

a.. Para#ais 1ncorrect The appeal is based on facts and _
law. | -
) 'b. . Para# b is incorrect. ‘The appeal in its present form is

mamtamable under the law. '

c. Para#cis mcorrect All necessny partles have. been
- made respondents in the service appeal

d. Para # d'is incorrect. The appellant has got cause of
actxon and is not estopped by any of the conduct to file
the appeal e _

e. Para # e is 1ncorrect Service appeal submltted by, :

~ appellant is not time barred by l_aw and limitation. . .
f. Para # fis iﬁcorrecf. The appellant_has come to this

‘Honourable Tribunal with clean hands.




'
.j!

- FACTUAL OBJECTIONS.

L Para 1 needs no comments as the Para 1 of the service
appeal has been accepted and admltted as correct .
2. Para 2 is incorrect and agarnst facts. Although the

transfer of the appellant was passed on 25/ 10/2012 but .

an apphcatron.was moved to DIG respondent. # lon =~

the grounds that the mother of the appellant‘serionsly-
~ill due to sugar disease and the appellant being the-
"~ only carlng member of her oftenly take her mother to.
‘the hospltals 1nclud1ng Islamabad and Rawalp1nd1 for
her: proper checkup.. That the- mother of the appellant

'exprred on 25/07/2013 due to the sugar d1sease The - _ : o

respondent #1 d1d not take in to notiee the applrcatron
moved in this behalf for cancellatlon of transfer order -
passed which was sufficient explanation the absent.

periods mentioned in this Para. However no inquiry in -

. “the notice of the appellant as mentioned in the . =

comments filed by respondents and an'exparte:order
Was passed Which is not justifred‘nnder’the la'vy and.
‘needs to be reversed (Copy of death certlﬁcate of the‘ "
- mother of appellant is attached) . _ '
3. lPara 3 as sufﬁcwnt explananon was g1ven in the
precedmg Para but the respondents 1llegally and
mcorrectly have passed the nnpugned unjust1f1ed
order _ ' o |

4.“- Para 4 is i‘ncorrect,: no willful "or deliberate ab'sencej
~ from duty was made. The previous conduct discussed a

in the Para is illegal - as the appellant ‘ha'd been'“

re1nstated in serv1ce by the Honourable Servrce-.

'Trrbunal as s well as by the Worthy DIG Hazara.'

. Regron Abbottabad therefore declarmg and mentromng o

such orders in the Para attracts Contempt. of Court .

proceedings as well as the appellant has been already




remstated by the competent forums By mentlomng ‘

such 1rrelevant facts the respondents have attempted to

gam the sympathles on th1s Honourable Tr1bunal and K -

- the save thelr skins from the illegal orders passed

Para 5 is 1ncorrect In fact the appellant was remstated'

in service by the then DIG on 25/ 10/2012 in-an earher

matter and had transferred to- Dlstrrct Torgar without ™ SRR

mentlonmg about any complamt as has been alleged in.

-this Para by respondents therefore the stance of ‘the . Fo

respondents about transfer on complamt amounts to
m15gu1d1ng this Honourable Forum o o

Para # 6; the appeal has been lodged on 4/2/2016 but -
the reply was not recelved thurefore the appeal 15 qu1te- -

proper and.on time.

" Para # 7 is. demed in the llght of all facts m the above
Paras. The apphcatlons for attested copres of order on

.appeal (1f any) are already attached w1th the mam SR

appeal

" Para # 8 is also mcorrect and agamst the record-‘

avarlable on file. The impugned order of DPO, Torgar .
was recerved to regrstered letter on 23/01/2016 (Copy -
of regrstered post has already been attached with the

main appeal therefore the appeal of the appellant was.

unJustrﬁdly entertamed as has been mentloned in this” "~

Para. The departmental appeal as well as the appeal to

‘the Tribunal are well in time after recelpt of nnpugned_ |

otder so far reglstermg of crnnmal cases mentloned n

thls Para are’ concerned these were reglstered agamst

narcotrcs peddlers and the appellant was ‘the ‘member L

of ra1d1ng party. These should have been counted as

encouragmg factor but astomshmg to mentron here that

why these ‘references are made 1n this Para So far a .

case u/s 342/34 PPC of P.S Mirpur is concerned the' ;

_ appellant. has already been Honorably acquitted fromd'

the court of AS] I Abbottabad on 24/4/2010. belng




divide of any evidence as has been mentioned in the

judgment in the trial court where prosecution case_waS' |

“found- full doubts. (Copies of both the FIRs as weH as

the judgment of the trial court.are attached).

GROUNDS:-

A.

N

This Para-is incorrect. the punishment awarded is: -

‘ against the facts and laW and the appeal is liable to be S

accepted havmg been made on- cogent reasons Wwith -

sufﬁc1ent explanatlon and proof

AThlS Para is demed The pumshment awarded is .

1llega1 unjustlﬁed and ‘based. on incorrect facts and |

law.’

~ This Para is mcorrect No coddle formahtles Were__-'._ T

~ observed by passing 11npugned orders, seems 1o have

bBeen made on mala fide basis. .

This Para 1s 1ncorrect No show cause notlce of~ any

kmd has been got received therefore the questlon of

appearance before the competént authomy was -
immaterial. ‘The order passed.was against law and

facts.

~ This Para is incorrect. The appeal lodged is i'n,time;. . -

This Para needs no comments.

This Para is- incorrect. Nothing' has been suppreSsed
from th1s Honourable Tribunal. Therefore appeal of

the appellant is llable to be accepted




H.  This Para is incorrect.

I.A"‘ This Para is incorrect. The“-appea_l_.-‘is_ liable: to '_b-e )

- accepted.

 PRAYER:- ) | B
It is, the’r'e'f(jre,‘ most respectfully’ prayed ‘-theit -this‘-Hor‘lourable '
Tfibunal‘ may ~verjlf graciously accepf-' the'-appeal and the-
1mpugned orders set aside and the appellant may be ordered' ‘
to be reinstated in service from the date of d1sm1ssal W1th all: -
back benefits perlmsSIble to h1m under the law 1in order tok

A meet the ends of Just1ce

B o . o | APPELLANT q'-
| - ‘ o L _ - Through; - ;- ' 6( A 3’
Dated:\&- Q= /2017

ﬁqar Ahmed)

Advocate ngh Court .
Abbottabad I

'- ‘l\m




BEFORE THE SERVICE TRIBUNAL KHYBER PUKHTUNKHWA R

- PESHA WAR

 Shahzad Rafiq VERSUS - the Govt. of KPK & Others.

REJOINDER ON BEHALF OF APPELLANT -

AFFIDAVIT

_I: Shahzad Rafiq S/O Mohamamd' Raﬁq~R/O Saba Colony Tehsil & .District |
' Abbottabad do, hereby afﬁrrn and declare on oath that the contents of foregomg
rejomder are true and correct to the best of my knowledge and bellef and nothmg

has been concealed from this Honourable Tr1bunal

DEPONENT \q -
- Identified by;- A o o : \6\/6\ o

igar Ahmed)
Advocate High Court
Abbottabad ' (}'@’\-2
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P06235321
ylﬂ/g I 54 2 e
THE GOVT OF KHYBER PAKHTUNKHWA PAKISTAN

l’..a; 77 iy
DEATH CERTIFICATE

CRMS No: D131046-17-0039

FORM No: P06235321
NATURE OF DEATH : NORMAL

e e ) U”A'A/ r(.b/uf)u-b’/)
L EGR 1310108284053 MK it
AT P T T ,.«,,q-uu L . TC902128 .z,

e e et e
b

SAa - S u’)&t‘ (',Jl./ut”é-b- Y e ; u)fy&l.‘ /(t l(/r ' /fl b/u’r‘

S N P P

T e st e e e — s oo ] [N

20 g NN / (1 %"”‘ : Pt 34~
: i \ % : :
. " 257:2013 25.72013 | L1 1-1-1048]
- ! o 1310108284953 1310108065030

APPLICANT NAME: MOHAMMAD RAF IQUE, .

APPLICANT CNIC: 1310108284953 RELATION WITH DECEASED: Wlfe
ADDRESS : HOUSE #: TC 902/28, . MOHALLAH NIA NAWAN SHEHR,

ciTy: ABBOTTABAD TEHSIL ABBOTTABAD DISTRICT ABBOTTAB_AQ

._,, - e -

'DECEASED NAMEI HUSBAND NAMEI DATE OF SEX 'RELIGION PU\CEIDATE DATE OF REASON " SICKNESS

CNIC i CNIC - BIRTH { : ; OF DEATH BURIAL  OF DEATH PERIOD
.A-K—qT-Au_R MO’H.AHM.M-AD -....S.---._ . oma —. - —— I ..—-—-.-._—-.—. - - " mem. - —eee = 4 reava .
: ‘ i ' FE- ISLAM | HOME NAWAN. NATURAL 20 Y
BIBI : RAFIQUE : [ LM ALEI: | SHERR s
.  1-1-1948 | : . 2572013 125.7-2013
131010806503 | 1310108284953 ; L L ‘2 , 201__
¢ { BLOOD RELATION | '} PERSON CAUSING DISPOSAL OF BODY TN N
NAME : MOHAMMAD RAFIQUE Sk
CNIC. 1310182&4953 . 1131018284953 e 14
» -
GRAVEYARD NAME : OPPOSITE POLICE STATION e e Jk e S
FAMISNTRY FAYRIR 0 J08ys) fOEY NAGS CITRRY: EVDBY N/ (LAZTTAV . R L YDHY éggm7 mc, y A-,Eﬁllmn}.
ISSUE DATE : 20-3-2017 ' 30-3-2017 a2iE
ADDITIQNAL INFORMATION : AL
b
— T
- ‘-______———‘q#
SE 'RETARY <
Nelghbo irheod Councii '

Nawanshe! s Urban Abbottabad
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) & | J@J@F -7 AWC@

B &.;ng ~ IN THE COURT OF FARHMATULLAH KHAN, -«
T ADDITIONAL SESSOINS JUDGE- I, |
ABBOTTABAL .

q

Crimiral Case ﬁé: R 45/VII,0f'2008‘”
Date «f institution: : 22/11/2008.
Date ¢f decisidn- ' 24/04/2010.

 STATE

. ‘VE.RSUS A

1).  ' Shahzgi Rafique son of Muhammad Raflque, re51dent
of Jlrnah Colony, Abbottabad.

2} . Baber son of Younas, Caste Awan, . resident of..
Chona Kari, Tehsii ‘& District Abbottabad.
T - : (Accused)

CASE FIR NO. 8¢t DATED 24- 11 ~2007 U/S 161/342/389/506 _
PP -OF PS.MIRPUR ABBOTTABAD ' o
= _ , .

Y

JUDGMENT: o 5
: A‘legatlon» 1eveled as per above- mentloned ‘;
ﬁ' - s FIR -against the accusked facing trial are thatza
| ' o '~ complainant has moved a appllcatlon to ASP\Cantt'
‘Abbottabad on . 24/11/2007 EXPA wherein .if is
. _ ‘ contended that cémplainant isAa_serviceAbqy in
? ‘/,fﬁff? - ATrave15~ihn gueéthouse Abbottabad. On 15/i1/2007
'%222;;>? . - at about 8 Q0 PM he the complainant was present
Lok - 'in  the  said guesthouse In the meanwhlle,

constable Shehzad of PS erpur came there and-

took the complalnant to the other building of the
guestuouse and 1uformed that as per 1nf0Lmatlon”

of Shoukat, certaln quantity of llquor is, 1y1ng'

. in room No. 313. That constable Shehzad took- out _
‘liquo.‘:' - from’ i:ﬁe said rcom :and. also took- the_ '.%

o? . o
complainant to DS and asked the complalnant to oo

paid Rs.20,000 -and one moblle; phone set( t
" consteble Shahzuo through his brother in léﬁi
. namely.Nabeel aﬁ& got nlmsmlf releaaed On the:
third day, the constable Shanzad took Saleem and A
, ,.7 B ) ' a]so locked - ths . guesthouse. That con°table
h o C Shahz:d also 'oe@anded Rs.10000/-  from’ Saleem

which ae paid fo Shahzad thﬁough another service

Page 1 of 12
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p—ca)

‘boy namely Zaheer outside the PS. That constable

Shahzad used _te bring girls " to the said

-_guesthouse for’ the last one year, but he kept mum
due to police uniform. That constable Shahzad is .

. threatening Lhe complalnant not to disclose to

anyone otherw1se he (complalnant) will be arrayed

as accused in narcotics case of 1 KG. Resultantly

-the’ above—meﬁtioned FIR was registered against

the. accused 1n1c1ally under sectlon 161/342/506
PPC but later on - section 389 PPC was added.

After completlon of 1nvest1gatlon the case

was submitted in the court of learned Sessions

Judge, Abbottabad which was entrusted to this

court for dlsposal

" Accused were " summoned  who appeared before

'-thlS ‘court. Coples under . sectlon 265-C " Cr. P.C

were glven to tde accused and thereafter charged

. was framed agalnst‘them.tu which thev pleaded not

guilty and claimed trial.

Ihe prosecution in order to prove its case

prodhced following witnesses who have deposed as

under -

~Naseer Khan AST appeared and examlned

"who stated - that - during the days of

occurrence I was posted as Moharrlr IHC . -PS

Mirpur. On rece*pt of appllcatlon addressed

to ASP Clrcular Cantt by the compla19nant‘

EXPA. The sald aopllcatlon was marked to SHO

for legal neceasary actlon. The SHO PS

Mirpur dlrected me to reglster case agalnst,
‘the accused u/s 506/161/389 PPC. On recelpte'
of appllcatlon' EXPA " I ‘chalked"out CFIR

EXPA/l The contents of EXPA/1l are correct
accordlng to FXPA Today I have seen EXPA/l

whlch is in~ my ‘handwriting . .and correctly =

bears my 81gnature

During courae of cross examlnatlon the sald

. PW stated that it .is correct that in EXPA accused'

‘Baber was not charged by_the-complainant.-

:'h.\_'._ '
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Nisar Ahmed appeared ang examined who
stated:. that during the days of occurrence 1 was

‘working in Travels in’ guesthouse as 4 waiter,

" That on 15/11/2007ét about 08.00 PM I was present

in the guest hoﬁse‘meanwhile'constable Shahzad of

PS M-ir'pur came:‘_there and took me to the upper

story c¢f the gué;t house where Shoukat lives" in

the room N&. 313 ang further told by Shoukét'ﬁhat

some quantity of - liquor .was ° lying . there. .

Constabie Shahzad took out: the said liquor from .

the said room and- tome me to the Ps. I was made

any one. Nabeel who is my brother in law‘brdught

Rs.20,000/- ~and‘ a mobile set, -‘handed over to

Shahzad and get.me free. Op the third day3one

Saleem was lifted took.out to the guest house and

) applicatioﬁ to'Inéhafge investigation.PS fbr:the'
addition of section 249 PPC’ which is-Expwlebii_

".application EXPa wésadréfted throdgh the petition'

the said quest house was closed and :démanded'
Rs.10,000/- from - him as well. ‘Another wéitert

aheer-who was stqﬁding out side the police stafon

handed over thesais amount to accused Shahzad.

"the promise tHét h2 would be left'frée on:the
‘condition that he 'wilj Not disclose this fact to.

Accused Shahzad used to visit our guesthouse . for

the last one yYear and laso used to bring,giﬁls

with him. We were ohly afraid of the unifori of

police officiéls.énd.for that reason we kept mum. "

Now the accused ;ié'thréatening us that if ybu'

told to any one about this fact, one Kg chars

will be planted against vou. I 'submitted  an

~applicatioh to the ASP Cantt for legal :aétion

against the accuéed. My application is alréadyﬁ

exhibited as EXPA. T also . submittgd}:,an -

charge the accused for.the offence’

During course of Cross-examination the said

PW stéted that I amfeducated up to eight classes.

It is correct thét‘during'the days of occur;eQQe

I was working as waiter ih Semaz gug§gpouse;“The

owner. of the guesthouse . was Asif Javed. ' The
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- bottom of applrcatioo certain entries were

writer. The appllcatlon was not read over to me-wf”'
c

by the petltloner ‘writer but I have myself gone

through. ‘the same It is correct that at_~the

subsequeﬁtly added. It is correct that beside our

self so many other.Qorkers are also>attached with .

the said guesthouse. It is correct that the: place

-of occurrence is sitdated in a very thickly

popula*ed area and there are so many shops and

hotels also adjacent to the said guesthouse and

also in  front of the said guesthouse. It is.

——

correct that I Could not 1dent1ty the_accgseduat

- T pm A

‘the _;réngiﬁE;”.leer,_?QQAhm§h§ianrn§$e§}m;meré

subsequently introduced to me by,_..s.gme,.bsﬁqr:me;.ee,"

cross ‘was reserve but later on not appeared

......

Abefore the court for remarnlng cross)

Ea e St LA

_Sroukat Zaman ‘Khan - SHO appeared _'and

examined who stated that . durlng the days ‘of

occurrence I was posted’ as. SHO of PS Mirpur: .On -

comp]et:on of slnvestrgatlon by the 1I0,. Hhe

..prepared complete ‘Challan, which I forwarded the

complete Challan agalnst .the accused whlch is

EXPW3/1

.The sald PW was not cross-examined.

ﬂ( s hhurshld Khan SI whoffappeared and-iwas

 examined who stated that during the days. of

PWs. on’ 21/02/08 Acomplalnant' submltted :an :
-appliceation which. ~already: . EXPWZ/i, to the .
Inchar¢e of Investhatlon of PS erpur and same.~

occurrence I was: posted, as ASI 1n PS erpur,,

Abbottabad After the recelpt of FIR, I started

1nvest1gat10n, I arrested both of the accused and ..

. issued arrest of . card I~ produced the accused

,before the Ilaqa,Maglstrate for police custody

through my appllcatlon EXPW4/1 as the’ offences

were ballable at that time . the accused were H:

released on bail. I recorded the statement of the'

was entrusted to me I got. ie gal oplnlon from DPP

B Abbottabad, and sectlon 382 PPC was added in the

FIR. S submltted an appllcatlon to Area
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‘Maglstrate for recordlng statement of Muhammad

Saleem on 26/11/20007 ~under section 164 Cr.P.C
of PW Muhammad Saleem, which'is EXPW4/2'”I»alSO

- got 'departmental' inquiry regarding both - the
accused v1de my appllcatron EXPW4/3 and - placed.

with the file. After that I was transferred to PS.
E Donga Galli.

Durlng course of Cross examlnatlon the said

PW stated that . I “am fully conversant with Pollce

‘Rules. It is - correct thatA when a cognlzable

offence. is committed,'theApolice official;being

I0 is' duty bound under - Police Rules to

make/prepare the site plan. It is. correct by

preparatlon of site plan it means that 1nfact
jacc1dent had taken place and that very p01nt As
there was no ev1dence in .this case therefore, I
- did not deem it proper to prepare the srte plan‘

"It is correct that durlng the investigation no.

recovedy‘whatsoeve- was eifected from the accused

facing trial. Volunteered that as police»custody‘

was not granted therefore, I failed to recover

_the amount mentloned 1n the FIR. It is torrect

that a,cused remalned with me for 24 hours under

legal 3rrest, but in that very perlod nothlng was:

recovered from them. Non of the accused made any

confes: 1on before ‘the conpetent forum. - It-ls

not in myAnotlce rhat.Travel In Guest isﬁa_bad
name in‘thefsooiefy in Abbottabad'and everyakind

of cffence 1is . coumltted in that house It' is

'1ncovrett to suggest that. I am in: league with
the . owner of the questhouse therefore, I am not

giving the correct Leputatlon of that guesthouse N

The witness is_'hhown an FIR No. 838" dated. -

15/11/2007 undersection 3% .EHO of PS. Mirpur Itfﬁ

is correct that’ recovery of two bottles of llquor‘

was effected from one Shoukat ' who was an employee

of - Traveler guest: house it is correct that I

had recorded the statement of Muhammad Saleem an

employee/of Travels in Guest House on 26/11/2007

It "is correct that accordanq to said w1tness

(Muhancnad Saleem), an amount of Rs. 10000/— was
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' . R _ glven to Shahzad (accused) through Zaheer waiter
S of ‘'said guesthouseJ It 1° correct that I have not

recorded_the statement of the Zaheer Walter under

. section 161 cf;f.c;‘ it is correct"that _ﬁhen I
reached .in the guesthouse in room No..313.1'was
=~ told by said‘Zaheer Waiter thet_no_amount was
given in my btesence to any one. It ie'c0rrect
-that travelers guesthouse is w1th1n the crlmlnall'
'jurlsdlctlon of PS erpur It 13 1ncotrect~to
suggest: that slnee weAuse that'guestzheuse on -
certain’ occasion free of ‘cost' therefore; I am
deliberately Sprressing the material feets:from
this.Honourable-éoutt and trying to save the skin -
of the ownere of the guest house .and the -
workers/managemeht of the said gueSthDuee,'(the
o : . : entire suggestion-is wrong). It is incorrect to
- o suggest that ‘I’ had dishonestly 1nvest1gated the

i Lo o . present case.

Muhammad Saleem appeared and was examlned
who ;tated that, durlng the days of oocurrence T
was employee. "ot Travel in Guest House,' Jlnnah

- Abad. On 17/11/7007 one constable Shahzad came to

‘me 1n the guesthouse and asked me that you are -
involved in a llquor case and took me to- the PS
He made.me s;t thete ‘and demanded Rs.10009/~ for'”
my release.. ﬁe has also taken my mobilet set.
After the payment of Re.lﬁOOOlf‘ to. Shahzad

' " Constable which was brought. by ‘Zaheer who,is ny -
"“...V . - L § )
‘.autvvu _“ﬁﬁia-' who waiter in the travel in - guesthouse

Constable Shahzad dlretted me not to dlSClOSG the
same to any body otherwise you will be booked 1n_'

a Narcotic case and also extended threat of dlre

consequences We submitted an’ appllcatlon before'_
District & Sess10ns Judgeq Abbottabad, whtch was' o
marked to the AbP “Cantt, Abbottabad On next day; - | é“

we- as well as- accused fac1ng trlal were summoned,io ) ."”J B
by ASP, Abbottabad " ASP Cantt after hearlng us
dltected Constable Shahzad to 'return back the'
money’ to us. On the - same day accused facing trlalv

'epproached'to one ‘Nabeel brother in law ‘of - Nasar

~
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‘ﬁggv.{y During course of cross- examination the said

and asked ‘him to direct us for w1thdrawal of
'_appllcatlon submltted by us to ASP, Cantt Nasar
once agaln apploach to ASP, Cantt, - that his-

- brother in law was detained by the accused facing

trial. ASP Cantt sent two police off1c1als for

‘taklnq the accused to hls offlce I charged both'

the accused for the commlsflon of the offence

PW stated that I am 1lllterate, I cannot read nor
I write. It is. correct that I was asked by the
police. to SLgn a paper, which I did. 71 do not

know the contents of the said appllcatlon In my

presence nothlng was given to any -one. It is’

correct that I do no know one Zaheer and - he has

been introduced by the police and I know- nothlng;

regarding the 1nstant case

Raja Bukhtlar SHO appeared and was examined

who ' stated that doring the days of occurreace I

was posted aaf ASI of PS Mirpur. After - the.

1nvest1gatlon in thls case I submltted complete

Challan agalnst the accused. Moreover ‘I also

drafted the last zZimni dated 11/05/2008 Complete.

Challan is already EXPW3/1

o During course of cross examlnatlon the PW

stated that 1t 1s correct that I had gone" through

the order of the learned Judge of the ngh Court .

in respect of dec151on ,0f bail petltlon of the
petltloners {now - ‘accused facing trlal) Durlng

- the course of" arguments it was held by Lordshlp

* Mr. Justice Said Maroof Khan that sectlon 389 PPC

13 not’ appllcable in* this case accordlng to its

~c:chumqtances Even then I imposed the same‘-'

sectlon of law. It is incorrect to suggest- that I

had not con51dered the v1ews of: the Honourable

Judge ¢f the Peshawar High court and has wrongly ‘

imposed aectlon of law i, e ‘89 PPC.

Nabeel Akhter'appeared and Was examlned who'

stated that, I am drlver by profe551on and used

to run a carry' -van from - Mandlan ‘Chowk  ‘on

Page 7 cf 12
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15/11/2007 my brother in law who was waiter in

Travel in guesthouse was confined in the PS by

' constable Shahzad. I went to Ps. Mirpur-_for
e:inquiry 'where' ﬁasar told me that constable'
_demandlng the money Rs.. 50, 000/~ for his release,
‘I also met constable Shahzad who repeated his

demand. I give constable Shahzad RS-Z0,000/T and

a.mobiie phone then he released-the'Nasar_on the

~condition you should not disclose this thing to

any one. On 23/11/2007 when I was on a way to my

ﬁillage_when I reach to .CMH constable Shahzad and

Baber call me aﬁd .inquired that where'I aﬁ- They -

followaed me and they ‘reached CMH and met me. They

threatened me . that you : should aak Nasar to

withdraw the application, which he has' submitted

‘against them }aqd they are ready .. to- return

Rs.é0,000/- and.ﬂtwo nobiles to Nasar otherwise

“yoﬁ will book him in a narcotlc case. They took

me to the offlce of ASP Cantt and I parked my

carry near Pollce Station Cantt I went-to,the
office of ASP, Cantt and made the complaint to
the - ASP, - Cantt “that they (aCcused) - have

‘dispossess .me from carry van. ASP Cantt' sent

police 0fflC1alS to bring both the accused before
him. T charged the accused for the comm1531on of

the offence.

During course of cross-examination the:said*
PW stated .I am. aged of 22 years. I do not

remember whenlmy]statement was recorded 'by. the

policefu/s 161 Cr.P.C It is correct that after

10/15 days of%lthe 'occurrence the local- police

recorded my atatement I. bhave stated “in my
statement that the nunber of carry van was 4483

Karachi-. (Confronted not so recorded) It ‘is

correct that in token of proof, ,as I was dr1ver,~

I had ‘handed over my dr1v1ng llcense to the IO,I

who took the same into possession. Compla;nant is

‘brother in law. of mine. 7I was examined'by‘the

polrce in this case only ‘one’. I am’ matrlculate I

see a. copy of the statement today in the court

shown by the’ defence counsel which was recorded
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by the IO by me "under sectlon161 Cr.p. C ~this

‘statemknt carrles my elgnature alongwith my 1ID

Card . It .is correct., that I see another

statem~nt dated '26/11/2007° today in the court
" which is my stattmcnt and was recorded by - the IOI

‘u/s 161 Cr. P C thls statement also carrles my

srgnature alongwwth. my ID Card #. The ~w1tness

clarifies - that' my statement recorded " on

26/11/2007 1is correct while another statement

mentioqed'above is 1ncorrect It 1is correct that

my statement was recorded by the IO and I was

asked to sign the same and I did so. I had signed

“the said statement at the instance’ of 10 and on’

his demand 1I showed my ID. Card who wrote number

‘of my ID card. beneath of - my 31gnature I had

stated before' the ASP" that ‘accuseqd. demandlng
money  Rs. 20 000/— and " two moblles sets.
(Confronted not 'sc recorded) : I did not complaint

anywhere regarding'-'the amount and Amobiles

demanded by -the  accused before any authorlty

except my stat6menet recorded under sectlon 161

Cr p.C. I. had glven mobile number to‘ the I0

through which I was threatened by the accused not

to- dlbclose the matter to any one: I had .also

.stated this fact ‘in my. statement. u/s 161 Cr'.P.C

(confranted not so recorded) I dld not glve the

detalred of currency notes which . I handed over to

the pollce .I have no relatlonshlp w1th the~
- accused. It is .incorrect’ to suggest that I am

giving false eVLQence due to close relatlonshlpf

- with *he complalnant

3PP for‘the etate‘contended'thatdboth

';the accused are charged in the FIR. That the

accusazd have mlaused the pollce unlform and’
their off1c1al _ status. "That PWe‘“" have
corroborated each othér . on nmterlal p01ntsﬁ

That prosecutlon has proved the case - agalnst‘l

-the accused beyond any doubt
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Defence counsel contended ‘that nelther

any recovery was effected from the accused
,nor the ‘PWs have proved that any amount was
'paid. to accused 'as ‘a ‘bribe for the release

of complainant and- one Saleem. That I.0 has

not prepared any site plan. 'Similacly” I.0
has admitteddsﬁhat there is no eﬁidence
against tﬁe .accused. That accused lafe‘
innocent -and falsely 1mp11cated ih' the
instant'case'.rhat prosecutlon case 1s full
of doubts and beneflt of doubt’ should be

extended to the accused

PerusalA_ of o file reveals 'that
cohblainant péé .eot charged the accused
Baber ' in hieffeppliCat;on dated 24/11/2007
EXPA .and this fact is also admitted by -

. Naseer Khan:,‘ASI PW-1. . Further = more,

complainant ae. PW-2'-has contended -in. his
examination inﬂlchief that,‘he (PW425d.was '
working as weiter (serﬁice boyf'in Travels
inn guesthouSe' but has - admitted in his
cross- examlnatlon that he (PW-2) was working
as’ walteL_ in. Semaa guesthouse duriné; tﬁe'
days. ~of occurlence This "cohtradiction
creates doubt_.in prosecution case ae” to
whether COmplaiﬁeﬁt‘was working as waiter'in
Sema4 guesthouoe or Travels inn guesthouse

He- has also admltted that he (PW- 2): could
not 1dent1f1ed_ the accused at the feievanF
time . and their names were sgbsequently
introduced to. hlm - {BPW-2) by ~some’ ooe else
whose name is. not known to hlm (PW—Z}p Thie 
createS- further doubts in prosecutidh- case -
as to who had ~disclosed the names _of the
accused to complalnant when the accused were 
not known to complalnant at the . :elevante"

tlme e e
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‘Perusal - of file - further 'revels ~that

Muhammad Saleem PW-5 has contended -in his

examination  in chief that he - (PW- 5) was

taken by accused Shehzad to ps where. he pald

:Rs 10000/~ and. one moblle ‘phone set. to

accused Shehzad but . has admitted in his
cross examlnatlon that he. (PW-5) was" asked
by - pollce to- srgn a paper whlch he dld He
has also . admltted that nothlng was glven to
anyone ~1n hlS ~“Presence and that he .(PW 5}

does not know one Zaheer and that he - (PW 5)

know nothlng regardlng the 1nstant~ case.

This creates iurther doubts in prosecutlon.

was taken to PS by accused Shehzad and as to -

whether accusod Shehzad " had - demanded

.‘case, as to whether ‘Muhammad Saleem (PW 5)

Rs.lOUOO/— from him (PW- 5) and as- to whether:

PW-5 has pald eny amount to accused Shehzad
Perusal ;f file further reveals that

Khurshid Khan 1nvest gatlng offlcer as .PW-4

has admltted .u1 his cross- examlnatlon that-

the- accused remalned with him (PW 4) for 24.

hours under legal arrest but no/recovery was
effected from--the accused. He has also

admltted that tnere was no ev1dence in the

" case, therefore, 81te plan was not prepared.j

He has also admltted that when  he’ -(PW 4)

him. +PW=-4) that no- amount was given to any
one in his, (Zaheer) presence This negates
the contention:,of complainant and creates
further Adoubtsf in prosecution case ;a ‘to

whether Zaheer walter has pald any amount to

-any of the accusad

urom what has been dlscussed above, it

is concluded that complalnant has admltted.

in his Cross- examlnatlon that he could. not
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1dent1f1ed the accused at the relevant tlme

and the names of accused were introduced to

‘him subsequently by some one else.. That_

: Muhammad. Saleem - PW-5" has also admltted in

~his Ccross- examlnatlon that he (PW 3) . was

asked by pollce to 81gn a paper which he did

and ttat he

the instant case That the Prosecution case
e

‘1s full of doubt and the benefit of doubt is -

(PW 5) knows nothing regardlng

extended to

e o b ety e —tt e — YR

resultantly accuced fac1ng trlal_are hereby'

the ‘accused fac1ng trlal and

——

acqultted of the charges leveled agalnst
d Sl ,

TR AT T

them lhey and thelr suretles are dlscharged_

from the llabllltres of the ball bonds Case

property bevdlsposed of as per law after_theA

expiry of periodfof~appeal/revision File be

— e —

consigned to the record room after necessary

completion.

ANNOUNCED .
24-04-2010 .
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