BLl* ()Rl‘ THE KHYBER P4 KIi TNKIIWA SERVICE TRIBUNAL,
-, CAMPC ()UR% ﬁBBOTTABAD

Service App’{jfn No.‘ 234/2015

- Date of lnshi i . 06.03.2015
~ Date of decision... 19.04.2018

Ghulam Raza son of Aziz Ur I dn v 'n, resident of Mohalah Sain Abad
IEx-Patwari Tchsil and District M ier‘l

: (Appellant)
Vers:ig

1. Commissionér Hazara Divisis:-, /Abbottabad & another.
(Respondents)

Mr. Ikramul Qayyum Khaun, o
Advocate , For appecliant.

Mr. Usman Ghani,

District Attorney - . For respondents.
MR. NIAZ MUHAMMAD KiIA'N”"' ...  CHAIRMAN
MR. MUHAMMAD HAMID MUL, ' ...  MEMBER

JUDGMENT -

NIAZ MfUI_-IAMMAD K¥AN, CHAIRMAN: Arguments of the
learned counsel for the parties heard and record perused.

g

FACTS

e

2. The appcllant was removed i’r\';z:z scrvice on 22.10.2014 against which

he filed departmental appeal on 13.1£.2514 which was l‘c_]CCth on 06.02.2015

-and thereafter, he,ﬁled the prese:nt S'L‘l:".";f.f-i: appeal on 06.03.2015.




ARGUMENTS

(38

3. The learned counsel for (he

,cfi;'ilt argued that the proccedings
against the appellant were initiated on the basis of an FIR whercin certain
tampering was alleged in the lli';iitat’:i(;;':. That a criminal case was instituted
before the Special Judge Antiéorniéii‘ion (Provincial) and an independent

inquiry was also initiated and before the decision of the criminal court, the

~

‘inquiry culminated into removal of the appellant from service. That during
the pendency of the present service xppcal this Tribunal adjourned this
service appeal sine-die for the rcasoﬁ that let the decision of the criminal
court be made and thereafter, the p.fic_'scnt service appeal would be dccidcd.
That the said crimi/nal case has béélli.-_.dccidcd and the appellant has been
acquitted. That in accordance .v.;ith- t!gc order of this Tribunal, adjourning
the appeal sine-die, the acquittal ()r(}c;“i}f' the Anticorruption Court would be
“taken 'into consideration for dccisié;; :”?of the present appeal. On facts he
argucd that in the charge sheet l'here‘_was no allcgationl of corruption or
connivance with l'ilC bcncﬁciary-()f th;' inﬁtali‘on. That the allegation was of
the mere tampering. That the i'a-lnli)CI:’il}g was made in the original Perth of
the mutation which never remz’;incd :ix; the custody. of the appellant right
from the time it was sanctioned zmdA ::t%estcd by the Revenue Officer. That
the i»nquiry officer recolnmendcd pel;;lliy of minor puniéhmcnt whereas the
-authority imposed the penalty of l;l%;j()r punishment. That the authority

could not impose this penalty and was required to either remand it to the




-

inquiry officer or to have zip[')'o‘i'ni'cci‘"anothcr inquiry officer. That the
judgment ofl the Special Judge Anticorruption would suggest that the reason
for the acquittal of the appellant was that the original mutation never
'rcmainéd ‘in“thc custod& of the appellant. In thé said jddgmcnt some
aspersi();ls were made at the .rolc of the Revenue Officer attesting the
‘mutation. That the inquiry officer held the appellant guilty solely on the
basis of stai‘cmcnt of the said RCVOAI:'IUQ Officer who deposed against the
appéllani‘. That statement of flw Revenue Officer could not be »givcn
‘wcightage and it should have been corrobérated by some other independent

evidence. On the point of disagreement with inquiry officer, the lcarned

counsel for the appellant relied upon jﬁdgmcnt reported as 2013 SCMR 817.

4. Oh_thcﬁ other hand, the learned District Attorney argued lilal the
ljudgment relied upon by the learned counsel for the appellant was delivered
in a proceedings held under Punjab Employee Efficiency, Disciplinary and
Accountability Act 2006 which was not applicable to the present appellant.
That in the said judgment l'-hc role of the civil servant was that of negligence
and not of embezzlement. That the present appcl!ant was not entitled for any
Ieniency as he had already becnvaw‘ardcd a minor penalty in a similar case
pertaining to the same Khasra Number. That acquittal in the criminal case
“could not be taken to alfect departmental proceedings in any. way as was the
settled law. That in case of embezzlement, no penalty other than dismissal

could be granted. That the authority was quite competent to disagree with the

finding of the inquiry officer qua the recommendation of the penalty because




the inquiry officer was never empowered to recommend the penalty. That it
was the sole prerogative of the authority to decide quantum of the pcnalvly.

That the statements of the Revenue Officer was relied upon by the inquiry

officer for the reason that the appellant did not cross-cxamine the said

witness despite having been giving the opportunity of the same.

CONCLUSION.

5. The issue of acquittal of the appellant in criminal case by the court of
Anticorruption is to be decided first. It is well settled law that the criminal
proceedings and disciplinary proceedings can run parallel to cach other and

have got no bearing on each other. Acquittal in a criminal case does not

‘necessarily would mean  exoneration of the delinquent in the disciplinary

proceedings. But this rule is not absolute rule as under circum;stanccs both
proceedings can affect each other if the departmental authority has left the
outcome of the departmental pr()ccedillgs dependent upon the outcome of the
criminal proccedings. Sccondly in some cases when.an accused person is
convicted then the departmental authority is bound to impose penalty. In

present case the very charge sheet mentions two charges. The first charge is

“the pendency of criminal proceedings against the appellant. It was perhaps

under this reason that this tribunal adjourned the proccedings sine-die on -
19.07.2016 by holding the decision of the criminal case would certainly be

having bearing amthe decision of the instant service appeal.



;

6. Now this Tribunal would discuss that what bearing the dccision of the

criminal case can make. One impact could have been in the case of conviction

of the appellant, if the charge fell within ambit of the nature of offences

mentioned in l{ﬁlc—S of the Kliybcr l’ak};tunkhwa Government Servant
{Efficiency and Discipline) Rules 2011. The other impact of decision of
c¢riminal case in case of acquittal could have been the determination oi; the
level of involvement of the appellant in the offence. This leads us to the result
that this Tribunal would see the impact of the judgment of criminal court in
the light of the observations mentioned above as to the level of involvement of

the appeliant.

7. Now coming to the objection of the learned District Attorney regarding
charge of cmbczzlcmcntl‘ in which the minimum punishment is dismissal. If we
go through the charge sheet there is not chz‘rgc of embezzlement and the only
charge is that of tampering, malafide and cheating. The inquiry officer has
also not held the appellant guilty of any embezzlement, malafide or.chcatirng

rather he held him responsible for tampering and then he added some words

which were not part of the charge sheet. That is dishonesty, fraud and

violation of laid down procedure. However, the report of the inquiry officer
shall be relevant only to the extent of tampering and not to the rest of the

allegations of the charge sheet.

8.  Coming to the cffect of the judgment reported as 2013 SCMR 817, the

objection of the learned District Attorney as to the non applicability of the
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Heroe Lot

judgment is also not convincing because Section-13 of the Punjab Employee

Disciplinary and Accountability Act. 2006 is pari materia with Rule-14 of the

Khyber Pakhtunkhwa Government Servants(E&D) Rules 2011. In this

judgment the authority d-isagrccd with the proposed penalty by the inquiry
officer and substituted it with major penalty. But on the basis of some -
findings which were conducted subsequently to the report of the enquiry
officer. In the present case there is no subsequ‘cnt findings other than inquiry
officer. However, in the same very judgment some other judgments have also

been discussed in which it was held that when the authority does not agree

‘with any part of the report of the inquiry officer including the proposed

penalty then the authority should give reasons for not agrecing witl; the
inquiry officer. Because in the reﬁsons the accused has- a right of not only
defending himself before the authority but ca@ challcngé the same being
justiciablc. In the final show cause notice, the authority has not given any

reason of disagreeing with the inquiry officer.

Leaving aside this aspect of the legal issue this Tribunal is to sec

whether the quantum of penalty imposed upon the appellant commensurate

with the quantum of his guilt. For the purpose of ascertaining the quantum of
punishment, this tribunal looked into the other circumst:‘mccs which were
not taken into consideration by the inquiry officer or the authority. These
circumstances can be gathered from the record available before this Tribunal |
and can come to the conclusion whether the penalty was proper or not.

Without seeing the obscrvations of the learned Judge Anticorruption in the



acquittal proceedings this Tribunal observed that the original mutation never

‘remained in the custody of the appellant and he had no occasion to tamper

the mutation. Secondly the mutation was entered by thcAappellant on the
basis of a Mad entered in the daily diary. This daily d:;iry remained in the
custody of the Patwari for so many yecars and he never tried to make
tampering in the daily diary in order to make it coincide with the t'cmpcrilng

made in the mutation. Thirdly the only evidence against the appellant is the

statement of the concerned Revenue officer who attested the mutations.

‘Though the said Revenue Officer was not cross-examined by the appellant

but the Revenue Officer himself being an interested party could not have
been relied 100% for the imposition of major penalty. Here this Tribunal
may seek the assistance from the observations made by the Special Judge -

Anticorruption in criminal case in which the learned Judge took into

consideration these facts and acquitted the appellant on that score. Though it .

is basic law when some statement is not cross examined, it shall be deemed to

.be admitted but in administrative proceedings before the domestic Tribunals

a civil'scrvant is denied the right of a counsel and how a‘civi] servant knowﬁ
t'hal'A what would be the effect of his non-corss-examination. But again
ignorance of law is no excuse. And-again these issucs such as non-availability
of legal assisl:ancc of counsel can be taken to be mitigat«da‘circumstancc by
this Tribunal dcciding the quantum of punishment. Now coming to the is§ue

of repeated offence as raised by the learned District Attorney this Tribunal in

a number of judgmcnts has held that earlier penalty is no ground for holding.




‘him guilty. In view of the above this tribunal is of the view that a-‘balancc
should‘ be struck between two extremes and a middle course be adopted. In
our view the quantum of punishment proposed by the inquiry ofﬁc‘cr very
much fit in the circumstance of the case. This Tribunal, therefore, by
accepting this appeal converts the punishment into stoppage of two
increment for a period of two years. However, the conduct of the appellant is
also not above board and this Tribunal suggests to the departmental
.ahthority to assign office work to the aplpcl‘lant if he is not fit for duty as
Pat‘wairi due to iliS antecedents/past perf()rman'cc. The intervening and
abscnce period shall be treated as leave of the kind due. Parties are left to

bear their own costs. File be consigned to the record room.

( mad Khan)
\r . .
A 5@ RS Chairman
_ Nts amp Court, A/Abad
(Muhammad Hamid Mughal)

| Member

ANNOUNCED

19.04.2018
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19.04.2018

Counsel for the appellant and Mr. Usman Ghani,
District Attorncy alongwith Attaullah, Assistant Seerctary
and Bahadar Khan, Asstt. for the respondents present.

Arguments heard and record perused.

This appeal is accepted as per our detailed judgment of
l‘()day. Parties arc left to bear their own costs.  File be

consigned to the record room. -

r.

~
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Member
ANNOUNCED

19.04.2018 .




09.04.2018

18.04.2018

~-19.07.2016 till the decision of Anti-Corruption Court in Case
" FIR No. 1, dated 12_.2.2014. Since the Anti-Corruption Court,

~ Counsel for the appellant submitted an application for

revival of the appeal which was adjourned sine-die on -

decided the case vide judgment dated 15'.03.201.8, as such
application 1s accepted and the éppeal 1s revived on its own
number. Notices be issued to the respondents. To come up for
further.proceedings/a‘rgume‘nts on 18.04.20-18 before the D.B at |
camp court, Abbottabad. ' S

friman

Counsel for the appellant and Mr. Usman Ghani, District

Attorney for the respondents present. Part arguments heard. To come A

up for remaining arguments and explanation by the District Attorney |

{omorrow on 19.04.2018 before this D.B at camp court, Abbottabad.

d)’} Chairman

ember ‘ ‘Camp court, A/Abad




. 19.07.2016

M 2 M}W .

Appeliant wnth counsel and Mr. Muhammad igbal, Asstt.

--a}ongW|th Mr. Muhammad Slddxque Sr.GP for the

respondents ptesent.

During the_cour_se ofvarguments it was brought to'the
notice of tHis court that case regis;ered in respect of the same
occurrencé vide FIR No. 1 dated 12.2.2014 under Sections
409/419/420/468/471/477-A PPC/5(2) PC Act at Police Statibn,

~Anti-Corruption Establishment has not been finally decided. The
‘decision of the said case would certainly be having bearing on

" the decision of the instant service appeal. In the circumstances

we'theréfor'e deem it appropriate to postpone hearing in the
presedt appeal till the decision of the said criminal case. Orders
accordingly. Apbellant may seek restoration of the instant
appea-l after - the decisio_n' of the aaid criminal case. Filé be

consfgned tg the record room for safe custody till then.



16.6.2015 Appellant with counsel and Mr.Muhammad Iqgbal,
' Assistant a‘longwith. Mr.Muhammad Tahir Aurangzeb, G.P for
respondents present. Requested for adjournment. To come up

for written reply/comme_ﬁts on 20.8.2015 before S.B at camp -

court A/Abad. - S
Cha%an
Camp Court A/Abad
20.8.2015 Appellant in person and Mr. Muhammad Igbal, Assistant

alongwith Mr. Muhammad Tahir Aurangzeb, GP for réspondents
present. Comments submitted. The appeal is assigned to D.B for

© rejoinder and final hearing for 19.11.2015 at Camp Court A/Abad.

‘Chaér\n”an

"~ Camp Court A/Abad

19.1.1.2015 . Appellant in person. M/S Muhammad Iqbal,_ Assistént and
Bahadur Khap Assiétant alongwith Mr. Muhammad Siddique, $r.G.P for

respondents present. Rejomder submltted Arguments could not be

heard due to non- avallabmty of D. B To come up for flnal hearlng before

'D.B on 14.3.2016 at Camp Court A/Abad.

Chairman
Camp Court A/Abad

14.03.2016 Appellant in person and Mr. Muhammad Igbal, Assistant
alongwith Muhammad- Saddlque, Sr.G.P for respondems present.
Arguments could not be heard due to non- avallablhty of D.B.

Adjourned for final hearing before D.B to ]9.7.2016 at Camp

' Chairﬁ; ’

Camp Court A/Abad

~ Court A/Abad.
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22.4.2015 Couns-el for the appellant‘present. Learned counsel for the
appellaﬁt argued that vide impugned order dated 22.10.2014 appellant
was removed from service when serving as Patwari Halga Mansehra
No.2. That the appellant preferre’d departmental appeal against the
impugned order on 13.11.2014 wﬁich was rejected vide order of the
Commissioner on 6.2.2015 and hence thé instant service appeal on
6.3.201S.

THat the appellant has neither tampered with the mutation in-
question nor was charged for such tampering in the FIR registered at

5.No.1 on 12.2.2014 under sections 409/419/420/468/471/477-A PPC

.4

. &3 R S -

o 15 at P.S Mansehra. That the said FIR has been held in abeyance by the
LB e S :

&g} é,’ “august -Peshawar High Court Abbottabad Bench vide order dated

£ 3 . . N

S& 23.7.2014 passed in C.M No.490-A/2014 in W.P No.531-A/2014. That
R the departmental authority has not signed the impugned order of
{ ~ .
«{«* g _ rejection of departmental appeal and that the appeliant was removed
v \':f_}

from service despite his innocence.

_ Points urged need consideration. Admit. Subject to deposit of
security and process fee within 10 days, notices be issued to the

respondents for written reply for i6.6.2015 before S.B at camp court

A/Abad,

Chairman
Camp Court A/Abad

¥




Form- A
FORM OF ORDER SHEET
 Court of
Case No. 254/2015
S.Nd, Date of order Order or other proceedingé with signature of judge o-r Magistrate
Proceedings : ' - .
1 2 3
i ©30.03.2015 ‘The appeal of Mr. Ghulam ,Raz'a resubmitted ‘today by
) Mr.iAurang Zeb Advocate may be entered in the Institution
regi$ter and put up to the Worthy Chairman for propé'r order.
3 -2 1T This case is entrusted to Touring Bench/A.Abad for
2 ) i P

preliminary hearing to be put up thereon 3'3-—5011 ~ sl

CHMMAN




Lsﬁ “The appeal of Mr. Mr.Ghulam Raza son of Aziz-ur-Rehman - Ex-Patwari Tehsil and Distt. Mansehra

A teceived to'-’day i.e. on 06.03.2015 is ini:'omplete on the following score which is returned to the counsel -

2 fér the‘appvéllant for completion and resubmission within 15 days.

S

Appeal may be got signed by the appellahf
Appeal may be page marked according to the index.

- Copy of second & enquiry report mentioned in para-3 of the memo of appeal (Annexure B)~

is not attached with the appeal which may be placed on it.

Copies of charge sheet, statement of allegations, show cause notice and replies thereto are '
‘not attached with the: appeal which may'be placed on it. '
Application dated 26.3. 2014 is illegible WhICh may be replaced by legible/better one.

" Annexures of the appeal may be attested.

Four more copies/sets of the appeal along with annexures i.e. complete in all respect may

also be submltted with the appeal

R -
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA .
PESHAWAR.

Aurang Zeb Asad Adv.

Supreme Court of Pakistan

' Mansehra
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BEFORE THE SERVICE TRIBUNAL K.P.K
PESHAWAR
A/ppéﬂ/@ Ve - ?\5’4{ 93)75

Ghulam Raza.........c.cocoeiiiniiiininninnean. Appellant

VERSUS

Commissioner, Hazara Division, Abbottabad
BlC e e e aeaaaas ....Respondents

APPEAL UNDER SECTION 4 OF KHYBER |
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974.
INDEX

S# DESCRIPTION ANNEXURE PAGES

1 | Memo of Appeal ,

Correct addresses of the T 9
parties

3 | Affidavit ‘ lo

4 | Attested copy of inquiry report “A» -
Dated 12-09-2014 He 2

5 | Attested copy of inquiry report “B” IR

6 | Copy of order of Deputy “C” 3
commissioner /2

appeal and order

7 | Attested copies of Memo of “D” & “E” |
P /o9

8 | Copy of the FIR registered in | “F” “G” “H” &
PS Mansehra on application “r’
submitted by Muhtesham RAo— 8
Iftikhar,copy of the FIR
registered by the Anti
Corruption authority copy of
the writ petition and order
dated 23-07-2014

9 | Copy of application dated 26 N i
March 2011 A9-3s

10 | Copy of show cause notice, “K” & “L” .
(_:harge sheet reply ax}d ' -3
statement of accusation.

Copy of mutation No 55133

11 | Wakalat Nama o 1T 38

Dated 24-02-2015 _ _
Ghulam Raza
Ex-Patwari_."

(Ap ,

Through CQ

AURANGZEB ASAD
Advocate Supreme Court of
Pakis
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xe-submitted 10-4e§
i“ld lllCd.

BEFORE THE SERVICE TRIBUNAL K.P. K

PESHAWAR o
/~ QolS

A_/ﬁ{wo@' wo &S

Ghulam Raza = son of Aziz-Ur-Rehman,
resident of Mohallah Sain Abad, Ex-Patwari
Tehsil and District Mansehra.........Appellant

Versus
1) Commissioner, Hazara Division,
Abbottabad.. ‘ .
2) Deputy Commissioner, Mansehra

.......... Respondents

APPEAL UNDER SECTION 4 OF KHYBER

" PAKHTUNKHWA SERVICE TRIBUNAL ACT,

1074 AGAINST ORDER AND DECISION OF
COMMISSIONER, HAZARA ' DIVISION,

- DATED 06.02.2015 WHEREBY ORDER OF

DEPUTY - COMMISSIONER, MANSEHRA
DATED 22.10.2014 OF DISMISSAL FROM
SERVICE OF THE - APPELLANT WAS
MAINTAINED AND DEPARTMENTAL
APPEAL OF THE APPELLANT WAS
DISMISSED.

PRAYER: -

By acceptance of instant appeal, the
appellant may graciously be re-instated in
service. Lo

Respectfully submitted;

FACTS:

. /}/ K 1) That, appellant was charged by Deputy

Commissioner, Mansechra by leveling

certain allegations against him vide °




charge sheet Endst. No. 5259-60/AE,
dated 28.05.2014.

2) That, Additional Deputy Commissioner,
Mansehra was appointed as Inquiry
Officer, who conducted the inquiry and

submitted his report

- 12.09.2014 'is annexed as Annexure
. “A”) .

3) That, above mentioned Inquiry Officer

while rendering his recommendations

stoppage of two. increments for two

years

~ (Attested copy of inquiry report is
annexed as Annexure “B”p

4) :That, o Deputy Commissioner,
‘Mansehra/respondent No. 2 in the light
of those rec‘ommen'dations-. passed an

order dated 22.10.2014, wherein he

1mpoeed maJor penaltv _upon the

_{Attested copy—of -mqmry-leport -dated--

appellant and dlSI’l’lleCd hlm from the

service.

(Copy of - order - of Deputy
Commissioner  is annexed as
Annexure “C”).

5) That, against order of the Deputy
Commissioner, ‘Mansehra/respondent

‘No. 2 dated 22.10.2014 appellant

samommmermsmsasecsgUggested=penalty :‘agajf],st-v- appellant:izersomrm e » v 2

_preferred  an  appeal  before

Commissioner, Hazara Division/

respondent No. 1 which also met the

same fate and order of dismissal from




That, feeling aggrieved, dismayed, displeased .
and dejected-the appellant prefer the instant

&

service of theé ‘appéllant “Wwas maintained

* by him vide his order dated 06:02.2015.

(Atteétéd copies of memo of appeal

and order are annexed as Annexure -

“D” & “ E”} .

appeal inter-alia on the following amongst

other: -

- GROUNDS: -

A)

B)

That, orders of ~bo'ih the respondents

are based on non-reading, misreading
of the record and is based on
hypothesis and conjunctures, hence, is

liable to be struck down.

That, appellant  was charged for two
reasons firétly that a criminal case vide
FIR No. 1 dated 12.02.2014 was

registered against him in Police Station

'ACE Mansehra and secondly that he

intentionally has tempered _mutétion
No. 5133 attested on 27.10.2003 after

its attestation-by Revenue Officer.

That, so far as the registration of FIR

Against the appellant is concerned, the

same has been with malafide and

against all norms of judicial practice,




the appellant hae becn rnade a lamb to
the slaughter 1t is’ 1rony of the fate that
the appellant was not charged by the

complainant Mst. Sabeeha Iftikhar in

her application submitted to the District

" Police Officer, Mansehra which was

culminated into FIR No. 1249 dated
02.11.2012, similarly an . application
was also submitted by her son namely

Muhteshm Iftikhaf also do énot Acontain_

_the name of appellant, however the Anti

Corruption Authorities dischérged all
the nominated persons both in the FIR
above number and of the zipplication of
Muhteshm Iftikhar and complainant
whose name does not figure anywhere
was made a sacrificial goat and charged
him in the FIR . reglsteved by the "Anti
Corruptmn Authorities. The appellant
challenged .the FIR before Peshawar
High Court, Circuit Bench Abbottabad
in Writ Petition No 531 -A/2014 and in
this petition V1de C.M. No. 490-A/2014
the High Court was pleased to suspend

the operation of the FIR through order

dated -23.07. 2014 . TNOreover mere
registration of cr iminal case. agamst any

one does not render him Lulprlt and

'"reglstratlon of FIR is not a conclusive

Ay

proof against the appe]lant as well.

(Copy of the FIR registered in P.S.
. Mansehraovapplication. submitted
by Muhtesham Iftikhar, copy of the
FIR registered by _..the Anti
Corruption Authorities@rcopy of the
writ petition and order dated
23.07.2014 ‘are annexed as




‘\
“

D)

E)

F)

G)

ey »z,

)Jf

g4 Ann;xure “F” “G” ”H) & P
respectively).

That, appellant has already c.hallenged
that FIR before PeshawarA High Court
(Circuit Bench Abbottabad) and High

Court vide its order dated’16.07.2014

has suspended the operation of above
mentioned FIR, hence order of both the

authorities is perverse, arbitrary and

capricious, hence liable to be dismissed. |

That, the second reason i.e. tempering
in mutation No. 5133 dated 27.10.2003
is concerned, such allegation has also
no legal sanctity, as tempering with
mutation by Patwari halqa is ridiculous
itself because after Aattciastation of
mutation patwari has no concern with
the possession of Aattésted mutation
which carries the order of Revenue
Officer, as it (Part Sarkar) remains in

custody of Office Kanungo (O.K).

That, bare perusal of order of Revenue

Officer reveals that no tempering has

" been effected in order é)f Revenue Officer

and such allegatlon is Just a blame'

agalnst appellant

That, it is admitted fact that vendor of
mutation No. 5133 dated 27.10.2003

‘had transferred land measuring 02

kanals in the name of Vendées which
was rightly effected vide such mutation
and no excessive land /-share of vendor

was transferred by such mutation.




H)

I)

J)

Thét, .t is quite. strange fact that
é.cc;uséd -‘.‘is chargéd fér -tempering in
ordei‘ of Revenue - Officer after
attestation of mutation, whereas
perusal of mutation reveals that
number khasras have been shown in
different places of mutation as well, in
column No. 6&11 but no objection has

been raised against such entries.

- Moreover, mutation was entered by

appellant and was scrutinized by the
then Girdawar Circle, whereas Revenue
Officer attested the same, but no one
except apﬁellant is = convicted and
charged glare example of discriminatory

behaviour of respondents.

That, noth?;ing on record established the
guilt of pet_itioner, but evering document
proved the innocence the petitioner,
especially the application dated 26th
March 2011, despite of which petitioner
was malafidly charged and made
accused, for which he reply and proved

his innocence.

{(Copy of application dated 26t
March, 2011 is annexed as
~ Annexure “J” and charge sheet
reply and statement of accusation

is annexed as Annexure “K”)g "\uotiew
Mo S1S33 1% Snexuxe .

Thé.t, Deputy Commissioner, Mansehra
has misused his power by imposing
major penalty against appellant and
has miserably failed to mention solid

and logical reasons for imposition of




K)

major - penalty  despite the

recommendation-of inquiry/fact finding
committee’ which suggested minor

penalty against appellant.

That, appellant has served revenue
department for 22 years and it is
obvious that even a single allegation of
corruption has not been leveled against
him throughout his entire service.
Hence, the allegations if even suppose
to be true, service of petitioner can not
be thrown out by dismissing him from

service..

Hence, it is requested that on acceptance of

instant appeal, the appellant may graciously

be re-instate in service.

INTERIM RELIEF

It is humbly requested that till the final

disposal of the above titled appeal, the

appellant may kindly be re-instated in the

service.

Dated 24.02.2015

Ghulam Raza

Ex-Patwari
(Appellant)

. ___/_‘j’/o/ Ty
Through: - @/&

AURANGZEB ASAD
Advocate Supreme Court of
Pakistan (Mansehra)




VERIFICATION

I, GHULAM RAZA SON OF AZIZ-UR-REHMAN,
"RESIDENT OF MOHALLAH SAIN ABAD, TEHSIL
AND DISTRICT MANSEHRA DO HEREBY VERIFY
THAT THE CONTENTS OF FORE-GOING APPEAL
ARE TRUE AND CORRECT TO THE BEST OF MY
KNOWLEDGE AND BELIEF AND NOTHING

BEEN CONCEALED OR SUPPRESSED FROM THIS
'HONOURABLE TRIBUNAL.




BEFORE THE‘SERVICE TRIBUNAL K P.K.

PESHAWAR

Ghulam Raza...; ..... ...... [ Appellant
" Versus
Commissioner, Hdzara DlVlblOl’l Abbot‘rabad

= e .....Respondents

APPEAL UNDER SECTION 4 OF KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT,
1974. | |

CORRECT ADDRESSES OF THE PARTIES

Respectfully submltted

Correct addrebses of the parueb “has
been cited in the heading of appeal.

Dated 24.02.2015

(App< llant)

Through: - § |

AURANGZEB ASAD
Advocate Supreme Court of
- Pakistan (Mansehra)

Cewe o e L0
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BEFORE THE SERVICE TRIBUNAL K.P.K.

PESHAWAR

Ghulam Raza.......... erreeeane cereeeneAppellant
Versus
Comm1ssmner Hazara D1V1<s1on Abbottabad

etCereicnnnrannnns ceceerssncens ...;......_....Respondents

APPEAL UNDER 'SECTION- 4 OF KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT,
1974.

~ AFFIDAVIT

I, GHULAM RAZA SON OF AZIZ-UR-REHMAN,
“5 g 3 SIDENT OF MOHALLAH SAIN ABAD, TEHSIL
5

gﬂ . '
ﬁ AND ~ DISTRICT MANSEHRA DO  HEREBY
OLEMNLY "AFFIRM AND DECLARE ON OATH

SR . WE AND CORRECT TO THE BEST .OF MY

”- COUNS T, OWLEDGE AND BELIEF AND NOTHING HAS
) BEEN CONCEALED OR SUPPRESSED FROM THIS
HONOURABLE TRIBUNAL.

IDENTIFIED BY: -

AURANGZEB ASAD ADVOCATE




ENOUIRY;RE@E(BR’? ////%%// /}//

Mr. Ghulam Raza, Ex-Patwari halqa Mansehra No.2 now Patwari ha_lqa
Potha was served with charged sheet/ statement of allegatlons on a/c of the following
charges - :

I) - That consequent upon reglstramon of an FIR No.1 dated 12.2.2014. u/Ss
409/419/420/468/471/477-A PPC/5(2) PC ACT against you in- Police
A[ﬁ Station, ACE-Mansehra, the Assistant Commissioner Manschra was asked
' for conducting facts finding enquiry. The Assistant Commissioncr-Manse hra

stbmitted his report vide No. 533/[’ 2/AC(M) dated 16.5.2014.

f II) That as per enquiry report you while posted as Patwari halga Manschra. No 2
\Dd/ﬁ B intentionally tampered mutation No. 55133 attested on 27.10.2003 after its
. o attestation by the Revenue Officer and added khasra No.4347/8-6 in the
))7,? said mutation. Original mutation attested by the Revenue ofﬁccr was only of
: khasra No. 4347 /4. :

: {% The undersigned was» ‘ “appointed as Enquiry Officer Qidc Deputy
‘ 7 Comm1ss1oner Mansehra endstt: No. 5259- SO/AE dated 28.5.2014.

N [ i/

The accused official sﬁbmittcd reply to the charge shect or: ] 1.7.2014
R and placed on file. o

Statements of the foHoﬁving have been r'ecorded and placed in ﬁle:- _

1. Mr Gul Nawaz Ali, the then Na1b Tehsildar/Revenue Officer Circle now -
- Secretary, DPSC-Abbottabad :

Mohammad Khalid, Office Kanungo Mansehra.

‘Inayat Khan Ex-Girdawar Circle-Mansehra now Office Kanungo Oghi.

Khuram Aman Patwati halga Mansehra No.2.

Ghulam Raza Ex-patwari halga Manschra No.2 now Patwart halga Potha -

;(accused official). :

nRrod

W\ - Statements recorded and a]l concerned were heard in person.

According to the record placed in file and statements of all conce rncd the
accused official in his statement has denied to have tampered mutation No.55133 dated
.27.10.2003. In his statement he stated that while posted as Patwari halga Manschra No.2
the - ssaid ‘mutation was registered by him in Roznamcha Wagiati vide No.1192 dated
’30—’8 2003 through Syed Fakhur-ul-Islam Shah onc of the vendee from Mst:-Subia Kosar
..-' D/aO Mohammad Nawaz vendor measuring 2-kanals out of khasra No.4347/4 and 4347 /2
$ situated in Revenue Estate Mansehra in lieu of Rs.200000/- in the namc of Faisal shah cte.
Copy of Roznamcha Wagiati is enclosed as (annexure-A). He further stated that the
&dditional khasra Nos. 4347/6&8 was inserted before the attestation of mutation. The
vaccused official has also stated that he has lodged a writ petition against the FIR No.l

dated 12.2.2014 which has been suspended by the Honourable High Court Bench

E(J\w Abbottabad.
Statement of Khuram Aman Patwari halqa Maldscyl;lra No.2 was rccorded who
has produccd original “Part Patwar” of mutation No.55133 attested on 27.10. 900’3 of
Revenue Estate Manschra. He stated that vide mutation under reference land measuring

2-Kalans out of khasra No.4347/4, 6 & 8 measuring 20-Kanals to the extent of 1 Kanal- 1:]

Marlas and khasra No.4347/2 measuring 19 marals 1o the extent of 09 marlas has be ctﬁ
transferred from Mst: Subia Kosar D/O Mohammad Nawaz Khan r/o Manschra in the
" name of Faisal Shah, Kala Khan and Syed Fakhar-ul-Islam Shah vendces in licu of
Rs.200000/- has been transferred. Copy of “Part Patwar” of mutation No.55133 attested on
27.10. 2003 is enclosed as {annexure-B) o
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. Statement of Mohammad Khalid Office Kanungo Manschra was also recorded
who produced original mutation No0.55133 attested on 27.10.2003 of Revenue Estate
Mansehra. Copy of the said mutation is ‘enclosed as (annexure-C). He stated that land
bearing khasra No.4347/4, 6 & 8 measuring 20-Kanals out of which 31/400 share to the
extent of 1 Kanal 11 marlas and khasra No0.4347/2 measuring 19-marlas out of which
9/59 share to the extent of 09-marlas, total 2-kanals share of Mst: Subia Kousar D/O
Mohammad Nawaz Khan has been transferred in the name of Faisal Shah, Kala Khan and
Syed Fakhar-ul-Islam Shah. He admitted that perusal of mutation No.55133 attested on

27.10.2003 revealed that khasra Nos.4347/6 & 8 have been added after its attestation of
mutation by the Revenue Officer Circle. »

. Statement of Gul Nawaz Ali Khan the then Naib Tchsildar/Revenue Officer
Circle-Mansehra now Secretary, DPSC-Abbottabad recorded on 13.8.2014. Hec stated that
original mutation No.55133 attested on 27.10.2003 has been perused vide which the share
of Mst: Subia Kousar D/O Mohammad Nawaz Khan out of khasra No.4347/4 & 4347/2 Lo
the extent of 2 kanals in lieu of Rs.200000/- has been transferred in the namc of Shah
Faisal, Syed Fakhar-ul-Islam and Kala Khan vendees. He further stated that the khasra
Nos.4347/6 & 8 as well as khasra N0.4347/4 have been included after attestation of
mutation by tampering of his order recorded on mutation. He has also stated that Anti-
Corruption Department has investigated the matter and his name is not included in the FIR
No.1 dated 12.3.2014. ’ |

Statement of Inayat Khan Ex-Girdawar Circle Mansehra now Office Kariungo
Oghi was recorded on 28.8.2014 and placed on file. In his statement the official concerned
stated that original mutation No.55133 dated 27.10.2C03 was entercd by Ghulam Raza
Patwari on 30.8.2003 produced by Office Kanungo Mansehra has been perused which
revealed that “Part Sarkar” has not been signed by him while “Part patwar” bcars his
signatureé, added that mutation was vetted and signed “Part Patwar” but “Part Sarkar” was
not available. He asked the Patwari about -it, who did not reply, and thus “Part Sarkar”
could not be signed. : ‘

FINDINGS.

According to the record available on the file and statements of all concerned the
allegation of tampering the order of Revenue Officer has been proved against the accuscd
patwari by adding khasaa No. 4347 /6&8 tHough in the Roznamcha Wagiati the cntrics are
khasra Nos.4347/4 and 4347/2 being the base. The statement of Mr. Gul Nawaz Khan
before Assistant Commissioner Mansehra in preliminary enquiry has also held responsible
Mr. Ghulam Raza, Patwari and the Revenue Officer owned his previous statement the
correct one. These are ample proof to render the accused official for dishonesty, fraud and
violation of laid down procedure. »

.’ !

RECOMMENDATIONS.

As per contents of the enquiry report detailed above the charges contained in the .
charge sheet have been proved against the accused Patwari. He tampered the original order
of Revenue Officer recorded on mutation No.55133 dated 27.10.2003 and addcd khasra No.
4347/68&8, by doing so the accused patwari has rendered himself liable for imposition ol
penalty (s) as laid down in Rule 4 (a) of the Khyber Pakhtunkhwa Civil Servants E&D
Rules-2011. Therefore in the capacity of Inquiry Officer the undersigned rccommends
minor penalty to the extent of the stoppage of two increments for two ycars of Mr. Ghulam
Raza Ex-Patwari halqga Mansehra No2, now Patwari halqga Potha in line with scction\ély’of

the E&D Rules-2011. L Mesteg - ﬂ
! -

¢ty

- ' 4 ’ ve o i
‘ - . .a-}.',"’!ng Ofticy, 1 —
Submitted please. . . . 4&‘ L \«\\%\::
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Deputy Commissioner, ©* Additional D Commissioner/ :

qu’s‘hra. Erfquiry Officer.
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OFFICE OF THE DEPUTY COMMISSIONER
foetee  MANSEHRA. ence
ORDER. p v
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Whereas, disciplinary proceedings were irii}i’?ted aggaf.-inst Mr. Ghulam
Raza, Ex-Patwari halqga Mansehra No.2, now Patwari halga Potha ung}ég the provisions of
Khyber Pakhtunkhwa, Government Servants (Efficiency & Disciplin_‘,’é) Rules 2011, on
account of charges contained in the charge Sheet/Statement of“allégations served upon

o

him vide this office endorsement N0.5259-60/AE dated 28.5.2014.

L@

And whereas the Additional Deputy Commissioner-Mansehra was
appointed as Inquiry Officer, who conducted inquiry and submitted report.

And whereas the allegations having been. proved, the Inquiry Officer
vide his report dated 12.9.2014 has. recommended imposition of Minor penalty to the
extent of stoppage of two increments for two years upon the Patwari concerned. Perusal of
enquiry report revealed that the -accused Patwari has. tampered the order of Revenue
Officer after attestation of mutation No0.55135 dated 27.10.2003 and added khasra
N0.4347/6-8 though in Roznamcha Wagqiati the entries were ol Khasra No.4347/4 and
4347/2. In the preliminary enquiry too the accused Patwari has been held responsible for
tampering the record. The Patwari is custodian of revenue record and he is required to
safeguard the rights of people instead he has caused loss to the complainant Mst: Subia
Kousar D/O Mohammad Nawaz Khan and an FIR No.l, dated 12.2.2014 u/s
409/419/420/468/471/477A PPC/5(2) PC Act, Police Station ACE-Mansehra has aiso
been registered against the accused Patwari. These is ample proof to render the accused
official to be dishonest, fraudulent and violator of laid down procedure. Therefore,
recommendations of Enquiry Officer were not agreed and the accused Patwari was served
with Show Cause Notice for Major penalty to the extent of Removal from Service. He
submitted reply to the Show Cause Notice which was found un-satisfactory. The accused
Patwari was heard in person on 17.10.2014, but he also failed to rebut the allegations
during personal hearing. ' ’

And whereas keeping in view the above ﬁaeﬁtigned facts the
undersigned in capacity of competent authority has decided to impose Major-penalty to
the extent of Removal from Service on accused Patwari.

Now therefore, in exercise of the powers conferred upon me under
Section-14 of the Khyber Pakhtunkhwa, Government Servants (Efficiency & Discipline)
Rules 2011, Mr. Ghulam Raza, Ex-Patwari halqa (Mansehra No.2) now Patwari halga
Potha is hereby Removed from Service with immediate effect.

e -
{(Ikramullah Khan)

Deputy Commissioner,
Mansehra.

No. 12233~ 2= /AE Dated_2-2— /10/2014.

Copy forwarded to:-

1. The Senior Member, Board of Revenue, Khyber Pakhtunkhwa-Peshawar.
2. The Commissioner, Hazara Division, Abbottabad.

3. The Assistant Commissioner-Mansehra.

4. The Settlement Officer Mansehra.

5. The District Accounts Officer Mansehra.

6. The Tehsildar Mansehra.

7. The Circle Officer, Anti-Corruption, Mansehra with reference to his No.43/SA
8. dated 13.2.2014. . . .
9. HCR, Local Office.

10. DN - Local Office. .
11.  Mr. Ghulam Raza, Ex-Patwari halqa {(Mansehra No.2) now Patwari halqa

Potha.
otha (-\\

. 77—  Deputy Commissioner,

;_ » ;j/“ Mansehra.
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BEFORE THE HONOURABLE
COMMISSIONER, HAZARA DIVISION,
ABBOTTABAD |

APPEAL FOR RE-INSTATEMENT INTO

SERVICE BY SETTING ASIDE THE
IMPUGNED ORDER _ OF DEPUTY
COMMISSIONER, MANSEHR NO.
12244-42/A% DATED 22.10.2054. '

Respectfully sheweth!
It is submitted that: -

1) That, the appellant was appointed as
Patwari Halga Mansehra in the year

- 2008. During the said posting the
appellant entered mutation No. 55133

on 80.08.2003 as reported by the
parfies. The mutation was
subsequently scrutinized by the then
Kanungo Circle and attested by the
then - Revenue Officer Circie on

27.10.2008 as per law/procedure.

dn_ the other hand, apart from the
Honourable High Court order and on
the receipt of a copy of FIR from ACE
Manséhra the  worthy Deputy
-éom.missioner,‘_- Mansehra ordered a

fact finding enquiry by appointing

Assistant Commissioner, Mansehra as.

Enquiry -Officer. The  Assistant
Commissioner, Mansehra recorded the
statements of all the‘ concerned
officials/officers and concluded that

appellant is responsible for tempering

of the revsnue- record/order ~of

L4

M,
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3)

4)

Revenue . Officer hin_.' mutation .No.
55133 dated 27.10.2003.  (Annexure —
“C”)- ‘ ° ‘ N

Subsequently, in the light of the
report of Assistant Com.rnissionér,

Mansehra, the appellant was served

with a charge sheet alleging therein

the tempering oi‘ revenue record and
learned Addifional ' Deputy
Commissioner, Mansehra was
appointed as Enquiry Offiéer‘ under
E&D rules. The learned Additional
Deputy Commissioner, Maﬂsehra also
recorded the statements of concerned
officials/Revenue Officer and
concluded that the appellant is solely
responsible for tempering of Revenue
Officer’s order on mutation No. 565133

dated 27.10.2003. The learned

. Enquiry Offioér‘;ecommended a major

penalty of stopbége of 2 increments.

(Annexure — ‘?D”).

Ori1 receipt- of rgpdrt from AddAitional
Dé?puty Cbmmiééioner, Mansehra the
worthy Deputy Commissioner,
Mansehra _ after fulfilling the
formalities of E&D rules 201 1, .sérved
a. show oauée notice on the appellant
and inflicted major penalty of removal
from service vide order bearing No.
12233-42/AE . dated  22.10.2014.

(Annexure — “E”).

i"’g




o)

That, the learned Enquiry ‘Officer as
well as the Honourable Deputy
Comnﬁssioﬁer did not take notice of a
very important fact that the petitioner
has not been charged in the complaint
in the FIR nor at a later stage, he has
only been made escape goat in order

to save the skin of some other

influential persons. The writ petition

filed by the petitioner speaks the

whole story. (Copy of the writ petition
alongwith its all annexures are

attached herewith).

The order bearing No.. 12233/AE dated
22.10.2014 issued by the worthy Deputy
Commissioner, Mansehra is assailed before
your kindly on the {ollowing grounds: -

 GROUNDS: -

i)

After attestation of a mutation, the
foil or “Pert Sarkar” of the mutation

is ‘taken over by the Revenue Officer

who ._ himself is responsible for’

recording of detailed order thereon in
accordance with the statement of the
parties and contents of mutation

containing the “Pert Patwar” the

- . . ! ) "; p'.
short containing order as or

"o 2o

remains in the custody of patwari.

Neither the learned Enquiry Officers

of the Revenue Officer




i)
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jii)

nor the worthy Deputy Commissioner,
Mansehra dilated on the said factual
position regafding custody of the foil
“Pert Sarkar” ‘and counter foil “Pert

Patwar” after attestation of mutation.

As per rules and procedure, the
original mutation taken over by
Revenue Officer after attestation is to
be consigned to the Téhsil Record
Room and kept in safe custody of
concerned officials and 1s, as such
beyond the reach of Patwari. The
learned Enquiry Officer and worthy
Deputy Commissioner did not
consider at all the said legal as well as

factual position.

The learned Enquiry Officers did not
examine the statements of the then
Revennue Offieer-Circle and Kanungo
Circle, properly | and .rniriutely.
Acooréfingly the learned Enquiry
officers ‘neither noticed the
coi}tradiction in the statements of
Revenue Officer and Kanungo Circle
nor questioned them about their
irrespoﬁsible narration nor made an
observation as to how an order
recorded on a mutation by a Revenue
Officer and consigned to Record Room

can be tempered with by a Patwari.
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iv) The learned ’ Enquiry Officers also

neither summoned the parties to the
mutation (vendor and vendee) nor
ascertained their viewpoints and

solely relied upon the baseless and

unjustified statements of the then

Revenue Officer and Kanungo circle.

v) The learned enquiry Officer as well as

worthy Deputy Commis sidner,

Mansehra did not hear the pleadings |

of the appellant as per demands of
juétice and fair-play and vide
irripugned order not only deprived the
appellant of justice but also of the

only source of livelihood.

In view of the above submissions, it is

. humbly prayed that worthy Deputy

Commissioner, Mansehra order bearing
No. 12233-42/AE, dated 22.10.2014 may
kindly be set-aside and appellant may
please be re -instated into service with all
benefits.

Dated 13.11.2014

Ghulam Raza
Ex-Patwari
(Appellant) -

Advocate/counsel for

‘Appellant fanmos e




. OFFICE OF TUHE
COMMISSIONER HAZARA DIVISION
ABBOTTABAD

SERVICE APPEAL/DEPARTMENTAL REPRESENTATION OF
GHULAM RAZA EX-PATWARI

ORBEI

. . Whercas, Mr. Ghulam Raza Ex-Patwart Tehsil & District Manschra Bied an
&

wd :

appeal against the order of Deputy Commissioner Manschra No. 12233-42/A10 dated

29.10.2014 whereby the Deputy Commissioner Manschra inposed major penalty ol Removal

from Service upon the appellant.

2. Whereas, personal hearing of the appellant was made on 05.01 2015 and he was
allowed to cross examine the evidence against him. ‘
3. Whereas, from the available record, material available on file and personal
rhc:u‘ing.‘ chae against the appellant stands proved and un-rebutied.

-
4. Whereas. from the available record it has not been found that order passed by the

Denuty Commissioner suffers [rom any -material delecet, srocedural irreeularity or illegality.
- e (== - “~ -
. :

s. . Now therefore, keeping in view the relevant record, personal hearing and all
rules and procedure, the appeal in hand is dismissed.

By Order of
Commissioner,
flazara Division, Abbottabad.

No. 1072 (Rev)/ACR/_$41-42 ‘ Dated Abbotiabad the 06/03-/2015 .

Copy {orwarded o the: .
1. Deputy Commissioner Manschra for information.
2 PS o Commissioner Flazara Division. Abbottabad. : _
1 M Ghulam Raza sfo Aziz ur Rehman Bx-Patwari. resident off Mohallab Samnabad.
" tehsil & District Manschra,

;
s
e

Assistant to Commissionet (Rev/GAJ,
Hazara Division, Abbhottabad.

vy
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DISTRICT POLICE OFFICER ..c;.dj;’@ﬂfij"?ﬂ .2012,5J)"-L;/JU?SHUL%)‘;‘”'35(.53:ﬁ
MANSEHRA KPK, IODGING OF FIR AGAINST THE ACCUSED MIR AHMED S/O SHAFIQ UR
REHMMAN, R/O KAROR! TEHSIL BALAKOT, MUHAMMAD IQBAL S/0 MUHAMMAD YOUSAF R/O
‘GHIRABAD, TEHSIL BALAKOT, MUHAMMAD KHALID S/0 GOHR REHMAN R/O BHORAJ, GARHI

" HABIBULLAH TEHSIL BALAKOT. GOHAR REHMAN S/O GUL ZAMAAN R/O DHANGRI, ZAKIR
HUSSAIN S/O ABDUL RASHEED R/O HATHIMERA & (03) OTHERS UNKNOWN ON ACCOUNT OF
RAISING ILLEGAL CONSTRUCTION IN MY LAND KHASRA NO.4347/1, MEASURING 11K-06M, SIR (1)

| AM CURRENTLY RESIDING IN CANADA for the medical ’(reatmeht of'my younger son, elder son called




. me in June 2012 that, Danish S/O Sarfaraz is ii1egal!y taking possession of my pfd;:-e‘rty in'Dh.angri, :

‘ Mansehra, | came to Pakistan in emergency and took police help shunt the illegal trespassers out of m/f S A
--Iandn | submitted an application to the SHO City Mansehra on 13 June 2012. (2) on 25.09. 2012 ﬁeld ' R

revenue staff alongwnh polsce force went on the spot for pomtatlon during the cours of action feld revenue: |

staff confrmed that not a smgle inch of land from Khasra No:4347/1, measurmg 11-06 kanal has been_._

sold as per revenue record, however there has been illegal construction raised in that specmc prece of,

land . (Copy of fard attached). (3) Forgone in view it is requested that FIR should be lodged agaalsnt er.\;
Ahmed S/O Shafiq Ur Rehman, resident of Karori,” Tehsil Balakot, Muhammad lgbal S/IO Muhammad'_‘f
Yousaf, R/O Ghalrabad ‘Tehsil Balakot; Muhammad Khalid S/0 Gohar Rehman R/O Bhorgj Garhly:.’
Hablbullah Tehsil Balakot, Gohar Rehman S/O Gul Zaman, R/O Dhangn & Zaknr Hussain S/O Abdul!i

Rasheed R/O Hathimera and (03) three others unknown, and legal action Be tken with them in accordance o

,ﬁ'i U/ ,'/ﬁ J:% _with the law. (4) | will be extremely greatful for your held and concern, in’t'hjs regarc}-i;
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BEFORE THE PESHAWAR HIGH COURT
' BENCH ABBOTTABAD

¥

W.P.No. 2014

-

‘Ghulam Raza S/O Aziz Ur Rehman, resident of Mohallah
Sainabad, Mansehra, Tehsil and Dlstrlct Mansehra..Petitioner

VERSUS '

(1) The Director Antu.orrupuon , Antlcorruplion
Establishment, Khyber Pakhtunkhwa Peshawar.

2) Circle Ofﬁcer Aﬁticorruption Mansehra.

(3) Mst. Sablha Iftikhar D/O Muhammad Nawaz Khan
- 'W/O Qazi Iftikhar, resident of Mansehra Road, Jhangi,
Abbottabad.

frreeeeeeenanneeeees Respondents

(4)The State....-.........—....

| '.CASE FIR NO.1 DATED: 12.02.2014 U/S 409/419/420/468
" /471/477 A PPC 5(2) P.C. ACT POLICE STATION ACE

- MANSEHRA

~ WRIT PETITION UNDER ARTICLE 199 OF THE
- CONSTITUTION _OF ISLAMIC REPUBLIC OF

PAKISTAN-1973 FOR lbbUANClu ol DECLARATION
TO THE EFFECT THAT REGISTRATION OF THE
CASE AGAINST THE PETITIONER IS TOTALLY
ILLEGAL. ARBITRARY, iMALAFIDE, FANCIFUL
DISCRIMINATORY, _AGAINST THE _FACTS
WITHOUT LAWFUL __AUTHORITY_ _AND IS
CAPRICIOUS OR ANY OTHER DIRECTION WHICH
IS DEEMED APPROPRIATE IN THE
CIRCUMSTANCES OF __ THE CASE  MAY
GRACIOUSLY BE ISSUED




Respectfully Submitted!

1. That, the petitioner previously filed quashment petition

No.QP29-A/2014 ‘which was withdrawn by the order
of this Honourable Codi‘t. :

. That, respondent No3 moved an application to the

‘DlStI‘lCt POllCC Officcr Mansehra on 05.10.2012

agamst er Ahmed S/O Shafig Ur Rehman,
Muhammad Igbal - S/O “Muhammad  Yousuf,
Muhammad Khalld S/O Gohar Rehman, Gohar

Rehman S/O Gul Zaman and Zakir Hussain S/O Abdul ‘

Rasheed a case U/S, 447/34 PPC was registered
agamst the above named persons vide FIR No.1249
dated: 07.11.2012 at Po,hcc Station, City Manschra.
(Copy oi‘ FIR. is annexed as Annexure “A”).

. That, during the course of investigation an application

‘wa’s submitted to the District Police Officer, Manschra

by one Mohtashlm Iﬂxkhar Khan S/0O Mst.Sabiha

Iftlkhar (respondent_NO 3) for lodging FIR against
Kala Kham S/O Gohar Rehman, Syed Fakhar Ul

Islamk S/O Abdul Latif Shah and Muhammad Ilyas
A 'S/O~Mu[1ammad Ifran in addition to fhe above named

‘persons.-(Attested copy of the application is annexed

as Annexure “B”).

S #

. That, mveshgalion was’ mmatcd and during the course

of investigation the DlStI‘lCt Police Officer vide his

1etter No 37/CC dated 19.02.2013 addressed to the

DerCtOI’ Antlcorruptlon/Respondent No.2 sent the case

to the Antlcorruptlon Authorities for further

proceedmgs




. That an open inquiry was ordered by respondem NO.1,
and at the; conclusion ot such inquiry all the persons
nominated in the lIR,and subsequent applications
were mystenously dlscharged and petitioner was made
a lamb to: the slau;,hlu and has been made sole

waccused in this case Vlde FIR NO.1 dated: 12.02.2014.
(Copy of the FIR is annexed as Annexure “C”).

. That, after the registrzition:: of the case against the
petitioner the said Mohtashlm Iftikhar moved another
- application to Spemal Judge Anticorruption, KPK,
Peshawar requesting therein to take action against the
dfopped persons, this application was dismissed by the
learned Court. (Copy of Ehe application is annexed as
| Annexur,e “D”). L /

Feeling annoyed agé'rie\'/ed ~extremely shocked,
,dlsrnayed and . d1spleased the petltloner begs the |
interference of this Honourable Court on the following

amongst other grounds.

GROUNDS

. That, it- is very ~1'unn$/ that the persons who were
charged by the complainant have been exonerated by
the Antlc?rruptlon Authority and the petitioner was
madc a 'sacrificial goat to save the skin of have as the

petltloner is have not.

. That the very registration of the case against the
"petltloner is arbitrary, based on malafide, fanciful,

dlscrlmmatory, capnclous without any lawful

authorlty and agamst the golden principle of justice.




..
.

: quashed.

' Dated:11.07.2014

C. That, the FIR registered_'against the petitioner is nullity

in the eye of law and has been- made by transgressing

the p'1rametena prescrlbed by law in consequence of '

which the petitioner has bcen put in a state of extreme

jeopardy.

~ D. That, by ﬁo stretch of imagination any criminal
liability 1 Is constltuted agamst the petitioner, therefore,

the order of respondent No 1 falls out of realm of law.

'It is, thcreforc, prayed that the on acceptance of this writ
. petition the registration of the case: against the pctmoner may
- kindly be declared to be thhout any lawful authority,
" malafide and the FIR agalnst the petitioner may kindly be

2

INTERIM RELIEF

" It is, therefore, humbly prayed that till the disposal of the

instant writ petition the circle officer Incharge Anticorruption

- Establishment, Mansehra may Kindly be restrained from

arresting the petitioner.

Ghulam Raza
o i Petitioner
THROUGH

 AURANGZAIB ASAD
ADVOCATE SUPREME COURT
QF.PAKISTAN ('MANSEHRA)

VERIFICATION

This is to certify that the contents of foregoing writ petition
.are true’and correct to the best of my knowledge and belief
and nothing has been concealcd or suppressed from this
Honourable Court. A :
Dated:11.07.2014

Ghulam Raza
.......... Deponent
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BEFORE THE ANTI CORRUPTION JUDGE PESHAWAR

Mohtashim Iftikhar Khan Qazi son of Qazi Muhammad Iftikhar Khan,
resident of 479, Jhangi Mansehra Road Abbottabad........... sessense Plaintiff

Versus

(1) Kala Khan S/0O Gohar Rehman R/O Mohallah Dab No. 1, Mansehra
(2)Syed Fakhrul Islam S/O Abdul Latif Shah R/O Chitti Dheri, Mansehra
(3) Muhammad Ilyas S/O Muhammad Irfan . R/O Dhangri
MANSENIUeuereerarireennierirsessssssesesrssssssscessssesasssrassssosasssssssans Respondents

APPLICATION FOR ACTION AGAINST THE ACCUSED WHO’S NAMES
HAVE BEEN DROPPED BY THE ANTI-CORRUPTION ESTABLISHMENT
IN  FIR NO. 1 DATED 12.02.2014 UNDER SECTION P.P.C.
402,419,420,468,471,477 A/5(2) PC ACT, P.S. ACE MANSEHRA.

Respectfully sheweth: -

1. Reference FIR No. 1 dated 12.02.2014 and my complaint lodged
with the DPO Mansehra dated 14.12.2012. (Copy of FIR and plaintiffs
complaint attached).

2. The above referred complaint was sent to Anti-Corruption
department after the investigation by the local police and opinion penned
down by the District Public Prosecutor, under the covering leter of the DPO
Mansehra. The then Circle Officer Mansehra, sent the case file to Director
Anti Corruption for the approval of registration of case on 20.05.2013, after
doing the needful.

3. I personally visited the Anti Corruption directorate in the January
2014 and there was no action taken against the nominated accused in my
complaint by Mr. Fayaz Ali Shah for reason best known to him. However,
after such a long delay of more than 07 months, the case has been finally
registered that too after dropping and the names of the main accused that
were already nominated in my complaint who are beneficiaries and
involved in consoling planning/excluding the massive fraudulent activities.
Documented evidence already placed on case file.

4. Forgone in view, it is requested that registration of FIR agamst
aleady nominated accused Kala Khan s.o Gohar Rehman r/o Mohallah
Dab No. 1, Syed Fakhar-ul-Islam s/o Abdul Latif Shah r/o Chitti Dheri
Dakhli & Muhammad Ilyas s/o Muhammad Irfan r/o Dhangri Mansehra
be ordered to included in FIR No. 1 dated 12.02.2014 and legal action be
taken against them in accordance with the law to compensate the already
ordinate delay so caused.

Sd/ -
(Mohtashim Iftikhar Qazi)
. Plaintiff :
Dated 26 March 201 1.
AFFIDAVIT

It is verified on Oath that the contents of the foregoing application are true
and correct to the best of my knowledge and belief. Nothing has been
concealed from this Honourable Court.

.Sd/ - &
(Mohtashim Iftikhar Qazz) o
Plaintiff

Dated 26 March 2011.




CHARGE SHEET.

: I, Zulfxqar Ali Shah, Deputy Commlsslonu Manschra, as compc.tc.nl. auth&'ﬁg -
hmeby charge you Mr. Ghulam Raza, Ex-Patwarl Halga Ma.nschra No.2 now PH-Potha’as

™~ Tht §onsequcnt upon lcglbtldllon of an FIR No.l dat(,cl 12 2.2014 U/S
{ %;409/4&9/420/468/471/477 A. PPC/5(2) PC ACT against you in Police

24, Statlon-q ACE-Mansehra, the Assistant Commissioner Mansehra was asked for

2& condgcung facts finding enquiry. The Assistant Commissioncr-Manschra
b% E@«mbu'bmxucd his report vide No. 533/P 2/AC(M) dated 16.5.2014.

1) That as per enquiry report you while posted as Patwari halqa Manschra No.2
intentionally tampered mutation No. 55133 attested on 27.10.2003 after its
attestation by the Revenue Officer and added khasra No.4347 /8-6 in the said
mutation. Original mutation attested by the Revenuec ofﬁccr was only of
khasra No. 4347/4.

I1) That the said act on your part is malafide/chcating and you arc thereflore
liable to be proceeded against under the Khyber Pakhtunkhwa, E&D Rules-
2011 on account of the said aIlcgcxuons

2. By reasons of the above, you appear to be guilty of misconduct under Rule 3 of

the Khyber Pakhtunlkkhwa Government Servants (Efficiency and Dlsmphnc) Rules, 2011 and
‘have rendered yourself liable to all or any of th(. penalties specified in Rulc 4 of the Rules
lt 1d,

3. You are, therefore, required to subuut your written delence wuhm scven days of

“the u,ccxpt of this Chal ge Shect to the Inquu‘y Officer.

4. . Your wuttcn defence, if any, should rcach the Inquiry Offl(.(,r within the

- specified period, failing which it shall be presumed that you have no clcfc,nce to put in and in

that case ex-parte action shall be taken against you.

S Intimatc whether you desire to be heard in person.
6. A statement of allegations alonngth prcliminary enquiry rcport is
. enclosed. \

Deputy Commissioner

Mansehra.ﬁ .
No PN E /AE  Dated__2¢-_/5/2014.
Copy forwarded to:- o
1. The Additional Deputy Comm1ss1oner-Manbehra alongwith complctc photo

copies of enquiry file, to conduct 1nqu1ry against the accused official and
furnish finding within 30-days. :

2. The Tehsildar Mansehra (in duphcate) w1th the direction to deliver the same to

Mr. Ghulam Raza, Patwari halqa Potha and return 0 opy of its
acknowiedgement. '

Deputy Comtmissioner
- Mansehra.

Y
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I, Ikramullah Khan, Deputy Commissioner Mansehra, as competent
authority, under the Khyber Pakhtunkhwa Government Servants
(Effl(:lerbcyeand Discipline) Rules, 2011, do hereby serve you, Mr. Ghulam
Raza,/,Ex—Patwan Halga Mansehra No 2 presently Patwari Halga Potha
asfollows: ; :

SN
3'.

SHOW CAUSE NOTICE.

That Consequent upon the completion of Inquiry conductcd
aaamst you by the Additional Deputy Commissioner

ansehra/ Inquiry Officer for which you were given
’%opportumty of hearing vide communlcator No. 5259-60/AE,
dated 28.5.2014; and.

i, On going through. the findings and recommendations of the
Inquiry Officer, the material on record and other connected
" papers including your defence before the Inquiry Ofﬁccr

[ am satisfied that you have committed the following acts/omissions
specified in rule-3 of the said rules:

a. Mis-conduct.

2. As a result thereof I, as competent authorlty, have
tentatively decided to impose upon you Major penalty to thc extent of
Removal of Service undu I\ulc 4 oi the said Rules.

3. . You are, thereof reqmred to Show Cause as to why the
aforesaid penalties should not be imposed upon you and also intimate
whether you desire to be heard in person.-

4, If no reply of this Notice is received within seven days or
not more than fifteen days of its delivery, it shall be presumed that you
have no defence to put in and in that casc an ex-parte acu(m «.hali be
taken against you. '

5. A copy of the findings of the Inquiry Officer is enclosed.

- "h‘(. ’
' o / Deputy Commissioner
“ ansehra.

No.{ D ] L 2—/AE Dated |4 /9/2014

Mr. Ghulam: Raza Ex-Patwari halqa Manschra No.2
now Patwari halqga Potha.

Deputy Commissioner.
Mansehra.
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DISCIPLINARY ACTION. - ~

o

: ) o - .. ' \J,/} -
I, Zulfigar Ali Shah, Deputy Commissioner Manschra, as

competent authority, am of the opinion that Mr. Ghulam Raza, Ex-Patwari
Halga Mansehra No.2 now Patwari halqa Potha has rendcred himself liable to
be procceded against, as he committed the following acts/omissions, within the
meaning of Rule 3 of the Khyber Pakhtunkhwa Government Servants
(Efficiency and Discipline) Rules, 2011. )

s

C, e g

2.

a

“I) ""j\\{"l‘hat consequent upon regiStrétion of an FIR No.1 dated 12.2.2014 U/S

STATEMENT OF ALLEGATIONS.

~409/419/420/468/471/477-A PPC/5(2) PC ACT against him in Police

JFes  Station, ACE-Mansehra, the Assistant Commissioner Manschra was

v, o Leadd

“a asked  for  conducting facts  finding enquiry.  The  Assistant
7,,.;@ommissioner-Mansehra submitted his report vide No.533/P-2 /AC(M)
2" dated 16.5.2014. : C

lI)  Thatas per enquiry report he while posted as Patwari halga Manschra
No.2 intentionally tampered mutation No. 55133 “attested on
27.10.2003 after its attestation by the Revenue Officer and added
khasra N0.4347/8-6 in the said mutation. Original mutation attcsted
by the Revenue officer was.only of khasra No. 4347/4.

II‘I) That the said act on his part is malafide/ cheating and he is therefore

liable to be procceded against under the Khyber Pakhtunkhwa, E&D
Rules-2011 on account of the said allegations. :

For the purpose of inquiry against the said accused with reference

to the above allegations, an inquiry Officer, named below, is appointed under
Rule 10(1)(a) of the ibid Rules: i :

3.

1. Additional Deputy Commissioner, Mansehra.

The Inquiry Officer shall, in accordance with the provisions'iof the

ibid Rules, provide reasonable opportunity of. ‘hearing to the accuscd, record his

{indings and make within thirty days. of the receipt of this’ order,
recommendations as to punishment or other appropriate action against the
accused. ‘ '

4.

The accused and a well conversant representative  of the

department shall join the proceedings on tljic date, time and place fixed by the

Inguiry Officer.
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ATTESTED & ACCEPTED

AURANGZAIB ASADKHAN
* Advocate Supreme Court of Pakistan

(Mansehra) -
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BEFORE THE SERVICE TRIBUNAL,
K.P.K. PESHAWAR

Ghulam Raza...... ceeseee ceesene ....Appellant

Versus

Commissioner Hazara Division,

Abbottabad etc............... Respondents

SERVICE APPEAL

RE-JOINDER ON BEHALF OF

APPELLANT

Respectfully sheweth!

Re-joinder on behalf of appellant
is as follows: -

REPLY OF BASIC OBJECTION

i) Incorrect. Appellant has got
cause of action.

i) Incorrect. There is no estoppel
against appellant.

iii) Incorrect. Appeal is not barred by
any law. ‘

iv) Incorrect. Appeal is maintainable
in its present form.

W .
L B g
P RN




v)

Incorrect. Appellant Has come to
the Tribunal with clean hands.

REPLY ON FACTS

Para (i) needs no reply.
Para (ii) needs no reply.
Para, (iii) needs no reply.

Para (iv) is incorrect. Inquiry
report, allegation and show cause
notice are not based on facts
which were duly replied and
flimsy allegation were duly
rebutted by appellant, but
present respondent did not apply

~ judicial mind, hence, failed to

decide the matter in its true
prospective, moreover there is no
cutting and over writing in order
of Revenue Officer in mutation
No. 55133 attested on
27.10.2003. '

v) Para (v) needs no reply.
REPLY ON GROUNDS.
a) Incorrect. Inquiry was not

conducted in accordance with the
law, allegation of
cutting/tempering in order : of
Revenue Officer is not supported
by available record. No
opportunity of personal hearing
was provided, major penalty of
removal from  service was
imposed capriciously and blindly,
departmental appeal was also
dismissed in hurry manner
without applying judicial mind.




)

Incorrect. Additional Deputy
Commissioner, =+  Mansehra
recommended minor penalty to
the extent of stopping of two
increments for two years was
imposed but Deputy
Commissioner, Mansehra while
exercising  his power has
exceeded by imposing major
penalty by removal from service,
there is clue of tempering with
the order of Revenue Officer,
infact when the dispute in
between vendor and vendee arised
Revenue Officer concerned
himself wrote an additional line
in his order on mutation No.
55133 attested on 27.10.2003 in
order to save his own skin. In this
respect mutations are available
the perusal of order on these
mutation clearly suggests that
the such Revenue Officer never
wrote any additional line in his
order on any mutation here the
question arises that why he wrote
additional line in the order on the

disputed mutation.

(Attested copies of mutation No.
55797 attested on 27.10.2003, 55333
attested on 27.10.2003, 55917
attested on 25.09.2003, 55215
attested on 25.10.2003, 55208
attested on 25.09.2003, %$5230
attested on 25.09.2003, 55354
attested on 27.10.2003 seven leaves
is annexed as Annexure “A”).

TIncorrect. Mere leveling of
lodging in FIR does not render
the appellant punishable of any
fault appellant has already
* approached the proper forum for

. the cancellation of FIR.

Incorrect.




y

e). Incorrect. Replied properly in
- fore-going paras.

f) - Incorrect.

g) Incorrect. There is no question of
tempering/over Wr1t1ng in the
mutation.

h) Incorrect. Statement of Gulnawaz
Ali, Tehsildar cannot be
considered as gospel truth, duty
of Patwari Halga is to enter
mutation then Girdawar Circle
and Tehsildar are bound to verify
the entry according to record, no

' one except Patwari/appellant. is
punished.

i) Incorrect.

j) Incorrect. Removal order itself is
arbitrarily and capricious is 11ab1e
to be set-aside.

k) Incorrect. Appellant has served
for department for sufficient
period consisting upon 22 years
cannot be removed from baseless
reasons.

It is, humbly prayed by the acceptance

of appeal, appellant may graciously be
re-instate in service.

Dated 18.11.2015

Ghulam Raza

. (Appellant) @/“7
Through: - 4%

IKRAM-UL-QAYYUM _KHAN
Advocate High Court,
District Courts, Mansehra,




AFFIDAVIT

1, GHULAM RAZA (APPELLANT) DO HEREBY

SOLEMNLY AFFIRM AND DECLARE ON OATH
THAT THE CONTENTS OF FORE-GOING RE-
JOINDER ARE TRUE AND CORRECT TO THE
BEST OF MY KNOWLEDGE AND BELIEF AND
NOTHING  HAS BEEN CONCEALED OR
SUPPRESSED  FROM THIS HONOURABLE
TRIBUNAL. - o

GHULAM
(DEPONENT)

sz
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