" BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.PESHAWAR.

Appeal No. 599/2016

Date of Institution ....20.05.2016

Date of Decision ... 13.03 .2019
Qudratulah S/O Ataullah Warder High Security Jail, Mardan. : '
(Appellant)
VERSUS |
Inspector General of Prisons, Khyber Pakhtunkhwa, Peshawar and other.
: ~ (Respondents).
MR. NASIR MAHMOOD, :
“Advocate ‘ ---  For appellant.
MR. M. RIAZ KHAN PAINDAKHEL
Assistant Advocate General ---  For respondents.
MR. AHMAD HASSAN, ---  MEMBER(Executive)

. MR. HAMID FAROOQ DURRANI - CHAIRMAN

JUDGMENT

AHMAD HASSAN, MEMBER.- Arguments of the learned counsel for the

parties heard and record perused. -

ARGUMENTS

2. Learned counsel for the appellant argued that he was serving as Warder in
the Khyber Pakhtunl;hwa Prisons Departmen-t since 14.05.2012. Vide order dated
17.11.2015, he waétansferred from Lakki Marwat to High Security Jail, Mérdan
- and relieved on.01.12.2015. That the appellant fell ill and was advised bed rest by
the docfor as per medical prescription annexed with the memo of appeal. He was
declared fit for duty on 11.02.2016 and went to the place of his neW posting for

assumption of charge on 12.02.2016. The respondents without following the




-

prescribed procedure imposed major penalty of reduction to lower stage in time

scale vide impugned order dated 15.02.2016. He preferred an undated .
'depar-tmental appeal which was rejected on 20.04.2016, hence, the present service ,
appeal. Punishment awarded to the appellant does not commensurate with the ". S .
charge relveled against him. Punishment awarded in violation of rules is illegal

and unlawful.

3. On the other hand.leamed Assistant Advocate GeneralA argued that the
appellant was transferred from Lakki Marwat to High Security Jail, Mardan in I
routine. In case of illness, he was required to submit appliéation for grant of
medical leave duly supported by medical certificate. He reporte& for duty after a

lapse of two months without any justification. The respondents rightly took action

and awarded penalty contained in E&D Rules 2011.

CONCLUSION

4. The appellant has admitted his willful absence from duty. Being a govt:
servant, he was under obligation to act accofding to the law/rules governing his
appointment. Justification for absence from duty is against the established
procedure. As his act of willful absence fell in the ambit of misconduct, so he v?as
procéeded depaftmentaliy and thereafter major penalty mentioned in the impugned
order was awarded to him. Procedure contained in E&D Rules 2011 was followed
by the respondents. Thére is only ox€ flaw in the impugned order‘;that time limit
contained in F.R 29 was not indicated, while imposing major penalty of reduction
to a lower stage in a time scale. As ample pbwers are available to this Tribunal

under Section-7 of the Khyber Pakhtunkhwa Service Tribunal Act, 1974 confirm,




set aside, vary or modify the order appealed against. Hence, the discrepancy is

referred to above is curable.

5. Foregoing inview, the appeal is partially allowed and the penalty awarded

is modified and would be effective for a period of one year from the date of
issuance of the impugned order. The appeal is disposed off accordingly. Parties are

left to bear their own costs. File be consigned to the record room.

(AHMAD HASSAN)
\ . MEMBER
(HAMID FAROOQ DURRANT)
~ CHAIRMAN
ANNOUNCED ‘
13.03.2019




Order

13.03.2019

~on file, the appeal is partially allowed and the pénalty awarded is

Announced:
13.03.2019
(Ahmad Hassan)
Member.

Counsel for the appellant present. Mr. Muhammad Riaz Khan
Paindakhel, Assistant Advocate General alongwith Mr. Sukhrab

Khan, Junior Clerk for respondents present. Arguments heard and -

record perused.

- Vide our detailed judgniéht of today of this Tribunal placed

moditied and would be effective for a period of one year from the

date of issuance of the impugned order. The appeal is disposed off

, éccofdingly. Parties are left to bear their own cost. File be consigned

to the record room. -

(Hamid Farooq Durrani)
Chairman
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19012017~ Counsel for appellant and Mr. Ziaullah, GP for respondents present | ‘
Leamed counsel for appellant submitted re301nder and copy handed over to

GP To come up for arguments on 01.06.2017 before D.B.

(AHMAg’géAS'SAN)

: (ASHFAQUE TAJ) : !
MEMBER MEMBER o

ekt

01.06.20!7 C‘ounscl for the appcllant present. Mr. Sohlab Khan Jumor | [
' Clerk dlonowuh Mr. Muhammad Jan, Deputy District Attorney’ for |

!
“the’ le'spondcntq also present. Learned Counscl for the appellant- |
'rcqucslcd for adjournment. Adjourned. To come up for arguments on

$27.09.2017 bcImeDB .

| V.

KHAN) * (MUHAMMAD AMIN KHAN KUNDI) I
BER . MEMBER o

T
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respondents present. Counsel for the appellant se'ek.s'
" adjournment. Adjourned. To come up for argumenté on

29.12:2017 before D.B.
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2;9.1'2.2017 - : Clerk to counse] for the appellant and Usman Ghani,
' Dlstrlct Attorney alongwith Mr. Suhrab, Junior Clerk for

_respondents present. Arguments could not be heard due to-

, incomplete bench. Adjourned. To come up for arguments on
v et Y

27.02.2018 before D.B.

27.02.2018 - » Junior to counsel for the appellant and Mr. Riaz Painda Kheil,
| learned Assistant Advocate General for the respondentspresent.
Junior to counsel for the.appellant seeks adjournment as senior
counsel is notﬂ.avai!able..Adjour.ned:~To_ come up for arguments on
27.04.2018 before:D.B: ... ... -

a A
(Gul Zeby ‘-é\i‘r;h) -~ {(Muhammad Hamid Mughal)

Member | N Member
. 1 ‘
N
e 27.04. 2()181 aid P zlumos counsel’ for':the: appelldm and Mr. Kabir Ullah.Khaitak,
- ‘ ’}i oo ’/\ddl AG: fior the? ruspondem% plcscnl I he Jubunal is non functional duc

‘ lo mtngmcntr oF (hc Honorablc Chduman lhcrc{ou the case is adjourned.

o B T coik: upJOi thcsdme 0nr12.0‘7.2.0J-8 bclmc D B.

Kca
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.19.01.2017 ~ Counsel for appellant and Mr. Ziaullah, GP for respondents present.

Leamed counsel for appellant submitted rejoinder and copy handed over to

27.09.2017

01.06.2017

‘GP. To come up for arguments on 01.06.201 7 before D.B.

(ASHFAQUE TAl)

(AHMAD/HASSAN)

MEMBER - MEMBER

Jee

‘ C ounscl for thc dppcll’mt present. Mr. Solnab Khan Jumon
C‘luk alongwith Mr. Muhammad Jan, Dcpuly District Attorney for
the respondents also present. Learned counscl for the appellant
rcqucstcd [or adjoummcnt Adjourned. To come up for arguments on
27.09.2017 before D.3. * -

%%

(GUL ZEB KHAN) . MUHAMMAD AMIN KHAN KUNDI)
MEMBER MEMBER

Counsel for the appellant and Asst: AG for the
respondents present. Counsel for the appellant seeks

adJoumment Adjourned. To come up for arguments on

27 12 2017 before D.B.

+

Member
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Counsel for the appellant present. Learned counsel for the appellant

.argued that the appellant was appointed as Warder on 14.05.2012. e was
'lrdnsfcrmd from District Jdll Lakki Marwat on 17.11.2015 to High

) Sccurlly ]dll ‘Mardan and was rc,hwcd from District Jail Lakki Marwat on

I I».

_,01 12, 2015 He could not make arrival in Fligh Sccurity Jail Mardan due

t;

EERLY]

to his 1llncss and to that dTu,t made a request to the Figh Security Jail

Mardan for grant of mcdncal leave on the basis of medical 1csc1|pnon of

-~ the authorized medical officer. On regaining health, he made his arrival at

the new station dated 12.03.2016 but mcanwhile he was procecded
against on account of his absence from duty and impugned order
imposing on him major penalty of reduction to lowest stage n the pay
scale and treating his absence from duty with effect from 01.12.2015 to
13.02.2016 as lc?ivc without pay was imposed. The appellant submitted
appeal against the said impugned order which was rejected on 20.04.2016
and hence the instant appeal on 20.05.20 1?? e léaf’l'iu&:ounscl for the
appellant argucd that the appellant was 06t associated with the inquiry
proceedings as no chargez sheet/statenient of allegations was served on
him nor any show causc notice was scrved on him before passing the
impugned order. ke rec{uestcd '[’01'-admm.ing the appeal for regular
hearing. '

Point urged at the Bar needs further consi(lcrnti(m The appeal is
admitted for reg oular hcdrmé eubjcct to deposit of sceurity and process fee
within 10 ddys where-afier notices be issued to the: lb%])()lldbmS for
writtén reply/comments for 22.09.2016 bcforc B, .

Coe e . ‘Member

Appellant in person and Mr. So,hra'i-). Khan, Junior Clerk alongwith

Additional AG for resi)ohdents present. Written reply on behalf of
respondents No. 1 & 2 submltted The appeal may be placed before the

\worthy Chalrman for a551gn1ng the appeal to appropnate D.B for
rejomder and arguments for 19.01. 2017

AN A
N Member




Form- A

FORM OF ORDER SHEET

Court of e
Case No._: 15-‘39/2016 .
S.No.:| Date of order Order or other procéedings with signature of judge or Magistrate
Proceedings ) '
1 2 3
N 07/()6/‘2016” The appeal -ofAMr.‘ Qu.;d_rafulléh resubmitted today by
Mr. Nasir .I\/Ie'hrhoc')d Advocate, may be e-ntered in the Institution
i register an“d puf up to the Le_amed I\/Iémber for proper orde.rv
please. ‘
2 This case is_entrusted to Learned Member/ S. Bench for

10.06.2016

prelimi-nary hearing to be put up th>er'é on /ﬂ ""5 "23‘/“4

«

>
MEMBER ~

-

None present -for appélla nt. Noticeﬁkelﬁ;:g‘ﬁgd to
appellant and his counsélfor preliminary hea re,ihg;forS\Z&lV?O].Z()lS
= B . ) ~ .

1
{.

H
before S.B.




The appeal of Mr. Qudratullah son of Attaullah Warder High Security Jail Mardan received to-day i.e.

on 20.05.2016 is incomplete on the following score which is returned to the counsel for the appellant

for completion and resubmission within 15 days. '

1- Index of the appeal may be prepared according to the Khyber Pakhtunkhwa Service Tribunal
rules 1974. '

2- Memorandum of appeal may be got singed by the appellant.

@ Copies of charge sheet, statement of allegations, show cause notice, enquiry report and replies

thereto are not attached with the appeal which may be placed on it. ‘ '

4- Annexures of the appeal may be annexed:serial wise as mentioned in the memo of appeal. )

5-  Annexures of the appeal may be attested. o

6- Annexures of the may be flagged. _ , .

7- Four more copies/sets of the appeal along with annexres i.e. complete in all respect may also be

submitted with the appeal.-
No._g !4 \ ‘| /S.T,
Dt 22 lé“’ /2016

CU = o o
REGISTRAR
SERVICE TRIBUNAL
-. KHYBER PAKHTUNKHWA
- PESHAWAR.

Mr. Nasir Mehmood Adv, Pesh.
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BEFORE THE SERVICE TRIBUNAL KPK, PESHAWAR

IN RE; Service Appeal NO... bqq .

| Qudratullah ....................

Versus

- Inspector General of Prisons and another.......................

2016
vvveeeee..Appellant -

. ...Respc‘)ndentrs '

INDEX |

NO | Description of Documents

| Appeal with affidavit

Annexure | Pages

Medical Prescriptions

Order dated 15.02.2016

Departmental Appeal

SRS S

Order dated 20.04.2016°

g|o|w >
S

-~ Appellant |

Lo
. N A -1~ ~
T RN
. TR '
R
P!

Through.- -

Nasir Maly eo .f:"zyAdvocate,‘ é 17
- Supreme Coiut of Pakistan 7 ~ (é .

- 13-D Haroon Mansion Peshawar.

Mob No.0333-9176275.. -




L

BEFORE THE SERVICE TRIBUNAL KPK, PESHAWAR

8 NN JFrovius

S | '1 . gorvies Teibussl
. - S : He. .
IN RE; Service Appeal NO..................\2016 - Blary : s {
el et
Qudratullah  S\O  Ataullah  Wardar High - Security  Jail
Mardan. ... Appellant
Versus’ |
1. Inspector General of Prisons KPK, Peshawar. ,
2. Superintendent, High Security Jail Mardan..................... Respondents

Appeal under section 4 of the NWFP Service Tribunal Act, 1974 against -
the Order dated 20.04.2016 passed by Respondent No.1 whereby the
Departmental appeal of the appellant against the order dated 15.02.2016
passed by respondent No. 2 was dismissed .and penalty upon the
appellant by reducing his pay to lower stage in his present time scale

and 74 days period of absence were treated as leave without pay was -
upheld. - o ' | N

Prayer in appeal:

On acceptance of this appeal the impugned orders dated 20.04.2016 &

15.02.2016 passed by réspondent No. 1 & 2 respectively, may be set-

L aside and the appellant may please be given all the emoluments for the
W89 aid period. | | IR

Respectfully Sheweth:

/51 o | e
. 1. "That the appellant is serving as wardar in Khyber Pakhtunkhwa Prison
Dept. since 14.05.2012. ., : , )

Re-submitted to g
and fiikd. © ~day

Y
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—

. That the appellant is having unblemished record of service and durmg hrs
entire service he has never been proceeded for any mlsconduct

. That the appellant served the- department with zeal and devotion and all

the high ups under whom the appellant has served are happy with hlS
‘performance. , . f

. That the appellant was serﬁng in Lakki Marwat in the said capacit'y' when

he was transferred on 17.11.2015 to High Security J a11 Mardan and the

- appellant was relieved on 01.12. 2015..

. That as high injustice was done with the appellant dtfe to which he fell il

and was under constant treatment of the Doctor. Copies of. all the
prescription are attached wrth the appeal as annexure- -A

| . That when Doctor declared the appellant to be fit for duty on 11.02.2016

then he appeared for duty on the next very day ie. 12.02. 216 and ) |

produced all the medical prescription to the authority concerned.

. 'That respondent no. 2 without adopting the codal formalities imposed the

penalty upon the appellant by reducing his pay to lower stage in his

- present time scale and 74 days period of absence were treated as leave
without pay. Copy of the order is attached as annexure-B. ‘

. That thereafter, appellant preferred departmental appeal o respondent

No.1 which was rejected vide order dated 20.04.2016 (Copy attached as

annexure-P) hence the present appeal against the orders dated 20.04.2016

& 15.02.2016 passed by respondent No. 1 & 2 respectively, inter alia on

the following grounds:

Grounds

A ‘That the appellant has not been treated in accordance w1th law, rules and
his rights secured and guaranteed under the law and Constitution have
been violated. - - ‘

B. That the whole proceeding starting from the transfer of the appellant
from Lakki Marwat up to the imposition of penalty is illegal, at the
behest of some one, politically motivated, without lawful authority,

3
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-

- without jurisdiction, malafide, unreasonable, void ab-initio and of no

legal effect, therefore, the same is liable to be struck down.

. That in the entire career of the appellant service he has unblemished

record but in the instant case he has been dragged just to satisfy the ego
of some one which resulted in gross miscarriage of justice wh1ch
warrants interference by this honorable trrbunal

. That the whole proceeding resulting into imposition:of penalty upon the

appellant offends article 25 of the constitution of Islamlc repubhc of

N .Pakrstan 1973.

: That even if the charges leveled against the appellant are preSt11ned to l)e_ "

proved then punishment awarded does not commensurate with the

~ offence thus the same offends constitutional norms and transgresses the

limit prescribed by it; therefore, the same 1S ultra vires.

. That the object of law i1s to protect rights, undo wrong and foster justice,

but the impugned penalty has not only eroded right of the appellant, but
also resulted in gross miscarriage of justice, War*rants'interference.

. That the appellant has been proceeded against without afforcling‘ him an

opportunity of personal hearing or providing a chance for defense and i
even the medical prescription were ignored out rightly by the respondents
‘which is violative of the principles of natural justice as well as law laid

down by the supenor courts. -

. That the respondents‘ have imposed two penalties upon the appellant

which is totally illegal because under the rules two pumshments cannot
be imposed upon a civil servant at one time.

. That the impugned order dated 20.04.2016 & 15 02.2016 passed by

respondent No. 1 & 2 respectively, are highly arbitrary, malafrde
discriminatory, whimsical and thus untenable. ' :

That the appellant seek permission of this honorable trrbunal to rely
add1t10nal grounds at the time of hearrng

It 1S therefore prayed that on acceptance of this appeal the
impugned orders dated 20.04.2016 & 15.02.2016 passed by respondent
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No. 1 &2 fespecti\}ely, may be set-aside and the appjellant may please be
given all the emoluments with all back benefits.

Any other remedy deemed proper may also be allowed

howo cose Notiw -

alli 8 : Appellant

| lgg/ujf, 1 Aopelint’ /l/l{,ﬁ-—'/m | )
| Through ‘ - o
,' Nasir Me niood_ Advocate /VL/ &

Supreme Court of Pakistan -

13-D Haroon Mansion Peshawar.
AFFIDAVIT

I, Qudratullah S\O Ataullah Wardar ngh Security Jall Mardan do hereby .

solemnly affirm and declare on oath that contents of the accompanying
appeal are true and correct to the best of my knowledge and behef and
nothlng has been kept concealed from thls honourable tribunal o

- Qubadulbln

Deponent

p.tteq‘ted
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W’wﬂ CSUPERINTENDENT - = T

L Headspuarters endersement No, n-l‘)-:’fvi'I.L'.;'.od:"!}-()!-‘2(‘)16, Warder Qudrat Utlah Kban -

Cstape” e his present time pay scalewitl: turther orders as under:-

‘ o

CIRCLE TQS. PRISON MARDAN
Ne. - B [T 7e 20016

OO ORDER

Ulpon completion o proceedings under Khyber Pakhtunkhwa

Government Servants  (Efficiency & Discipline) Rules 2011 inttia ed  vide this

570 At Ulah Khan'is hereby awardk  the major penalty of “Reduc:ion to lowest

|
_/

- — | Y
2- [His absence period s 0121222015 to 13-02-2006 (070 dlays) is heeeby

. - . . ' I*_,-—-——‘_—'!. ,—-—"'-____—\

treated as extra ordinary leave without pay. »

SUPERINTENDEN T
CIRCLE FIOQS. PRISON MA RDAN

/ ! .
. t/ "
CEndorsemoent Noo /7 ,r:\7/7_ ‘?/ N A
L Copy of the aboVve is torwarded to the: -

i mspector General of Prisons Kbyber Pakhtunkhws Peshuonai pleases
2 superintendent High security Prison Mardan with referenc to his meoss

i Noc SO dated 12-00-2006.
[strict Accounts Oweer, N,

. D .._1; 5 N . - ‘. - '
v Ottice Superintendent/ 17C Pav Branch i ligh Security Prisoa Mardan,
oo . |- syt . o .
% ' Olhicial concerned O, QO vupeontendent i ligh Security Prisoa Mardan,
o | /
SUPERANTENDENT //
CHRCE T THOSA 'l;jﬁ\i MABDAN
\
t
’ : I
l \‘:{'::\‘
;
s
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a5 o € /P OFFICE OF THE
_ Zf{g)ﬂ h : , M(’ INSPECTOR GENERAL CF PRISONS
‘ N “_,(;"ﬁ' njli ] N KHYBER PAKHTUI\KHWA PESHAWAR
Q‘\i@ !b[i [\ny}‘js . , | _T“ 091-9210334, 9210406 5,a 1091-9213445
FRRM S Sl A ;
R \i‘Z\\Y ,{f,’{] ) / .No.Estb/Ward-/Orders/ ¢ g /-
/o | / Dated 20 —o & — ool
ORDER ‘ ; | | -
'
" WHEREAS, Mr. Qudratuliah S/O Attauliah Khan warder attached to FISP Mar dan was

: d\\’dld(.d th ma;m penalty of reduction to lowcst stage in hius present time pay scale and the period of his
: clbsulcc e from 01-12-2015 to 13-2-2016 (74 days) treated as lcave without pay by Superintendent

[lcadqu wters Prison Mardan vide office order No.486 dated ' 15-2- 2016 due to his wiltful absence {rom
|

(lut_\a; |

; ‘ ! AND WHEREAS, the said watdu preferred his departmental appeal for setting-aside the
' penalty m(uclud o him, which was cmmmtd in light of the available record of 1hc case and it was
obscrved thal the appellant remained abt,oni/ab,condu for the period as mentioned above
and legal procedural formalitics as u,quncd under the E&D Rules -2011 have been observed
by Lh(' compelent authority.,

AND WHEREAS, hc was dffordcd an opportunity of pcrsonal hcarmg on

19-04-2016. During the course of hcarmg-hc failed to defend / justify his willful absence. '
NOW THEREFORE, kceping in view the f:_lcéls on record, the provision of rules in
; voguce and in excreise of power conferred under Rule-5 of Khyber Pakhtunkhwa Civil Servants
,‘\]')[T)LL:Z.II Rules .]986 the decision of the l(omptl(nt authority is upheld and appeal of the

cappellant is hereby rejected being without any substance.

—

~—
W'W/“‘“"
INSPECTOR GENERAL OF PRISONS,
KIHYBER PAKIITUNKITWA |, PESHAWAR.

e

eostno, Jolhbd— s, o

Copy of'the above is forwarded 1o -\
- 1. -The Superintendent, Headquarters Prison Mardan [or information and nceessary action with
 relerence o his letter No.746-WIE dated: 22-3-2016. :
The Superintendent, HSP Mardan for inlormation and necessary action with reference 1o the
Superintendent HQ Prison Mardan ordet referred to above. Please inform the appellant accordingly
and also make necessary catry in his Seevice Book under proper aitestation |
/ 3. Appellant concerned C/O HSP Mardan for information. P

o ASSIST J\N] i) I\I'( l()R( \i)I\’IN)

[

f
o : FOR INSPECTOR GENERAL OF PRISC \JS
- Y / TN KUYBER PAKHTUNKHWA PESHAWAR
WO fﬁ\ .
LN o
s /\ i

] D ORDERS/PUNISIMEN FORDER Pageh28
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BEFORE THE SERVICES TRIBUNAL KHYBER PAKHTUNKHWA, PESHAWAR

. In the matter of

"“Service appeal No. 599 of 2016

, Warder Qudratullah attached to High Security Prison Mardan,
' \R/O Mir Khani Khel, P/O Esak Khel Tehsil & District Lakki Marwat
| ‘

..... Appellant.
----VERSUS----

(1) Inspector General of Prisons, Khyber Pakhtunkhwa Pc—:shawar,'
(2) Superintendent Headquarter Prison Mardan ..., Respondents

WRITTEN STATEMENT ON BEHALF OF THE RESPONDENTS

PRELIMINARY OBJECTIONS

1- That the appéai s incompetent and is not maintainable in its present
form.

2- That the appellant is estopped by his own conduct to bring the present

~ appeal.
. 3- That the appellant has got no cause of action.

4- That the appellant has no locus standi.

5- That the appellant is bad for mis-joinder and non—joinder of nécessary
“party. |

6- That the appeal is hit by laches.

PARA-WISE COMMENTS ON BEHALF QF THE RESPONDENT FROM 1 TO &

RESPECTFULLY SHEWETH.

1- Pertaining to the record, hence no comments.

2- Incorrect, misleading as it was the violation ol Prison Rules by the
appellant which culminated in the imposition of penalty.

3- Incorrect, as it is the misconduct of the appellant which brought him to
the present situation.

4- Correct, Pertains to record. However no comments.

S- Incorrect, as transfer is a routine matter and the appellant is liable to

serve anywhere in the province under Pakistan Prison Rule 1115. Under
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RL};IC No. 1083 of the ibid rules, Medical rest certificate are required to be
submitted at once along with a Notice to the Superintendent Jail not
accumulatively. (Annexure-A}.

[ncorrect, misleading as the appellant reported for duty on 13-02-2016
after two months and fourteen days absence with a medical rest

certificates for two months { 60 days ) and fourteen (14) days absence.
%

-

Incorrect, as proper procedure has been adopted as required under
Khyber Pakhtunkhwa Government Servants (Efficiency & Discipline)
Rules 2011, by sending a notice for assuming duties to the appellant to
which he did not respond. Notice for assumption of duties at High
Security Prison Mardan was also published in the Newspaper, served
show cause Notice and personally hedard by the competent authority!
(Annexure-B). |

Pertains to record, however no comments.

GROUNDS

A. incorrect, misleading, as the appellant has been proceeded against
under Khyber Pakhtunkhwa Government Servants (Efficiency &
Discipline) Rules 2011 and Khyber Pakhtunkhwa Revised Leave Rule
1981, and he has been treated in accordance with the law and rules.

B. In correct, misleading, elaborated in Para “A” above.

C. In correct, misleading, as' the :appellant has been treated in
accordance with the law and laid down procedure and it is the
misconduct and violation of Pakistan Prison Rule by the appellant
~which resulted into the impositi_on ol the penalty.

D. In correct, misleading, as the whole proceeding against the appellant
are in accordance with the taw/rules and does not offend any article
of the constitution of the Islamic Republic of Pakistan 1973.

E. Pertaining to the record, however the appellant failed to perform his

duties efficiently, violated Prison rules which resulted into the



Jimposition of penalty which is a lenient one as the service record of

the appellant is short one.

F. Incorrect, misleading, as the punishment awarded to the appellant is
just one, accordirfg to law and has been imposed after due process.

G. Incorrect, misleading, as proper procedure and due process has been
adopted as réquired under Khyber Pakhtunkhwa Government
Servants (Efficiency & Discipline) Rules 2011, by sending a notice for
assumption of duties to the appe-llant, to which he did not respond.
Notice for assumption of duties .at High Security Prison Mardan was
also published in the Newspaper, served show cause Notice and
personally heard by the competent authority.

H. In correct, misleading, as one penalty of “reduction to lower stage in
his present time pay scale” has been awarded to the appellant. Leave
without pay is not a punishment under Khyber Pal_{htunkhwa
Government Servants (Efficiency & Discipline) Rules 2011.

I. Incorrect, the orders passed by the competent authority and appellate
authority are fair, just, in accordance with the law.

J. No comments.

It is, therefore, humbly prayed that the appeal filed by the Appellant

may be rejected being not covered with law and rules please.

INSPECTOR GENERAL OF PRISONS (2 SUPERINTENDENT
KHY PAKHTUNKHWA PESHAWAR HEADQUARTER JAIL MARDAN
Respondent No.1 Respondent No.2

)
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_ B_EFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA, PESHAWAR

In the matter of-

Service appeal No0.599 of 2016

Warder Qudratullah attached to High Security Prison Mardan,

R/O Mir Khani Khel, Esak Khel P/O Esak Khel Tehsil & District Lakki Marwat

......... Appellant.
~—-VERSUS---- ~ |
(1) Inspector General of Prisons, Khyber Pakhtunkhwa Peshawar,
(2) Superintendent Headquarter Prison Mardan ... Respondents

AFFIDAVIT

We, the respondents No.1 & 2, do hereby solemnly declare on oath that the contents of the
reply are true and correct to the best of our knowledge and nothing has been concealed and

kept secret from this Honorable Court.

SUPERINTENDEN; \;;c\b |
K R PAKHTUNKHWA PESHAWAR HEADQUARTER PRISO RDAN
Respondent No.1 . Respondent No.2
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(1) INSPECTOUR GENERAL OF PRISONS  (2)
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7 Occurrence of a permanent vacancy

Rule /114.-- (1) When a permanent vacancy occurs in any prison the Superintendent shall
report the fact at once to the Superintendent of the Headquarters Prison, who will arrange to fill
the vacancy.

(1) Selection of permanent warders shall be made by a Committee consisting of the
Superintendent of the Headquarters Prison and a senior Superintendent of the same circle. The
Superintendent of the Headquarter Prison shall call for a Committee once in a quarter and oftener,
if necessary.

(i) Every newly appointed warder shall be placed on probation of two years from the
date of appointment. On completion of satisfactory probationary period, he will confirmed in his
appointment by the Superintendent of the Headquarters Prison.
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Headquarters Prison to maintain list of approved candidates

Rule 1116.-- (i) The Headquarters Prison shall maintain a list or approved candidate
suitable in every respect for appointment as warders. A descriptive roll of each candidate showing
his name, father’s name, caste, age, height, chest measurement, physical fitness, identification
marks, thumb impression, residence, education and Military service, etc., shall be kept by the
Headquarters Prison. The applicant shall be intimated the fact of his acceptance and pending his
being called on to fill a permanent vacancy. should be employed in any temporary vacancy which
may occur in the affiliated prisons Ordinarily the affitiated prisons shall not employ any
temporary warders themselves. These temporary warders will be considered for selection for
permanent posts if their work and conduct has been satisfactory.

(i1) The character and antecedents of candidates shalf be verified through the Police
Department before employment.

Conditions as to the prison to which posted.

Rule 1117.-- No warder shall be posted to a prison in his home district or in a district in
which he has been long resident. Warder shall not ordinarily be allowed to remain at a central
Prison for more than three years or over two years at other prisons.

Warders to be vaccinated

Rule 1118-- All warders shall be vaccinated immediately on appointment and
revaccinated whenever considered necessary.

Gradation list

Rule 1119.-- At each Headquarters Prison, a gradation lists showing the seniority and
other particulars, etc., of all the warders in the circle, shall be maintained. All permanent warders
will be shown in this list according to their categories. Each warder will be allotted a serial
number on permanent appointment, which shall be his personal number. Seniority will count
from the date of appointment in a permanent vacancy.
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Prohibition against business and pecuniary transactions

Rule 1080.-- (i) No prison officer shall directly or indirectly engage in any trade, business
or employment other than his legitimate duties.

(i} No prison officer shall lend money to, borrow money from, enter into any
pecuniary transaction with, or incur any obligation in favor of any other or any prisoner.

Residential quarters

Rule 1081.-- (1) Rent free residential quarters shall ordinarily be provided at each prison
for the Deputy Superintendent, Assistant Superintendents, Assistant Medical Officer, Dispensers,
Assistant and Clerical Staff, Storekeepers, Instructors, Teachers and the warder establishment.

(i) Every prison official for whom the residential quarters are not available a prison
shall reside within such distance of the prison as the Superintendent may direct,

Leave to Subordinate Officers i

Rule 1082.-- (1) No subordinate olficer shall, at any time, without the per. mission of the
Deputy Superintendent, if such officer is subordinate to him, and. in any other case, of the
Superintendent, be absent from the prison premises. whether by day or night,

(ii) The Deputy Superintendent shall not, without the sanction of the Superintendent,
grant leave of absence to any subordinate officer. or permit any such officer to remain absent, for
any period exceeding four hours at any one time.

(i) Whenever any leave is granted by the Deputy Superintendent to any subordinate
officer he shall, at the time the leave is granted. record the fact, and the pcnod of leave in his
report book,

(iv) Every subordinate officer shall immediately on return from save report the fact to
the Deputy Superintendent, who shall forthwith record his arrival in his report book,

(v) The Deputy Superintendent shall similarly record in his report book, all leave
granted by the Superintendent and all reports made of return from leave..

Abscncee caused by illness or other unavoidable cause
Rule 1083.--"Whenever,any subordinate.officer is at any time prevented by sudden illness
———
or-other unavoidable cause, from mlenduu the prison.or performing his duties, be shall forth- wnth$
glve notice to;the Supennlendent along with his. reasons for absence. The Superintendent shall

-
$en niake suitable arrangements $'for the due performance of his duties.

Acquaintance with rules and regulations

Rule 1084.-- 1t shall be the duty of every officer to make himself thoroughly acquainted
with the duties of his office and all rules and regulations. He shall discharge his duties with zeal
efficiency, honesty, alacrity and regularity.

Note Book

Rule 1083.-- Every subordinate officer shall keep a notebook with him in which he shall
record every order given to him by his superior officers.
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RWAT

E'_Dated:

‘Ward.er Qudrat Ullah.

: Attached to District J?eil Lakki Marwat.

SUbject: -

RELIVING DOCKET

Memo

Under the mstruct:ons contained in the !npector Genera[ of P
Khyber Pakhtunkhwa Peshawar : order No.33006 dated 17 11 2015, yo
hereby relieved of your duties at thls jail today on 01-1_2-201-‘5 {AN) and din

to report to the Superintendent HSP Mardan for further duty there.

S

You are allowed fﬁl joining time.

B

SUPERINTENDENT

Endst: No 2 /£ 9-f/7dated ¢7/12/2015

Copy of the above is forwarded to:-

. The Enspe“fctor General of Prisons Khyber Pakht?Unkhwa Peshawa

information pleases.
. The Superintendent H.S.P r\/ardan for mformatlon please

. The District Account Officer lakkl Marwat for mformatlon P!ea,e

s{w 1.!{»/

7
2

risois

/.

u are

ected

DISRICT JAIL LAKKI MARWAT

n for

) ‘gL'INTENDENT
‘ DISRICY JAIL LAKKI MARWAT

1
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20 s st Jl’ll{lN!LNDLl\l HIGH SE CURITY PRISON
e | e MARDAN
. NO: DATED: \'-* /01/2016

.

| lo, .
7 -.
Warder QudraL Ullah
i | C/O Supermtendem District Jail Lakkl Marwat.
Subject: ) Absent Notice
N Memo; :
You were relieved on01-12-2015(A.N) from District Jail
‘; Lakki Marwat upon transfer to ngh Security Prison :Mardan vide Inspector
;Z General of Prisons, Khyber Pakhtunkhwa order No. 33006 dated 17-11-2015,
]\ but vou allcd to report for duty dnd is still at large. You are directed to resume
31

your duties. immediately after reaelvmg of this nouae otherwise |strict

i

o

disciplinary action will be taken against you.

SUPE RlI\' I l1 NI)IL1 NT

o
Bl LNEIVLE

E.i 1HGH SEC UR! 'Y PRISON MARDAN
3 ’
'_4 | :ndorsement No:. QQ "“7/ /
~I, Copy of the above is forwarded to:
‘ 1. The Inspector General of Prlqons Khyber Pakhtunkhwq Peshawar for
information please.
# 2. Superintendent Circle Head Quarter Prison Maldan for information.
3. Superintendent District Jail Lakki Marwat for information please.
. INTENDE M/
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-&%‘ SOW- C AUSH NOHCT UNDTR RUL T 5 (1) READ WITH RU] -7 OF THE I&I TYBER
. .H‘i lUNKl WA GOVERNMENT SERVANTS (ELT ICIENCY & DIS(,IPLINL) RULES 2011.

You, Warder Qudrat Ullah WC‘IQ relieved on 01-12 2015 (A.N) from District Jail
Lakki Marwat upon transfer to High %ccuuty Prison Mardan but you failed to reportifor duty

and is still at large whmh constitutes gross, uondud on your part. -

|, Sahibzada Shah Jchan, ‘wupumtondLnt lleadquartu Prison Mardan as
Competent Authority, am satisfied by tl-\(e report received wdo thc Superintendgnt High
Security Prison Mardan and there is no nced of holding any fur lhu inquiry.
Now therefore, you abova mmc d Waulcl are her obv called to show cause within
07 days of the receipt of this notice as to why you should not be dismissed from service for
your above stated act of misconduct. You desire to be heard in person.

In case yom reply does not reach this office within stipulated period, ex-parte

action shall be taken against you.

[g

Lndorsement No: & {ff—-_f’ /- dc’lttd /3 /21./2016. Ry
Copy of the above is forwar dc‘d to the: -
T- Inspector General of Prisons"Khyber Pakhtunkhwa, Peshdwar plcasg.
2- Superintendent High %egumv Prison Mardan thh H.‘leL—‘llLO to” endorsement

No.89-91 Datecd:12-01-2016. -
3- /\b()ve named Warder Q/O Supeuntendtnl Distr 1ct Jad Laqu M’u wat.
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" BEFORE THE SERVICE TRIBUNAL KPK, PESHAWAR

IN RE; Service Appeal NO.5992\2016
Qudratullah..... ... Appellant

Inspector General of Prisons and others......... TP PP Respondents

Rejoinder on behalf of appellant to the reply of the respondents.
Respéctfully Sheweth: |
Preliminary objections;

All the preliminary objections have taken in routine. The appeal is very much
competent and maintainable in present form. It has not been shown how. the
appellant is estopped by his conduct to file the appeal besides the appellant has got
cause of action and locus standi. The appeal is not bad for mis-joinder and non-
joinder of necessary parties and is not hit by laches.

On Facts;

Para-1of the reply needs no rejoinder.

Para-2 of the reply is wrong and incorrect. It is further submitted that no rules have
been violated which would have required imposition of such harsh penalty.

Para—3 of the reply is wrong and incorrect. It is further submltted that no misconduct
has been committed by the appellant.

Para-4 of the reply needs no rej joinder.
Para-5 of the reply is wrong and incorrect. It is further submitted that appellant was

precluded by his illness to have given notice to Superintendent however proper
medical prescription have been presented to him

Para-6 of the reply is wrong and incorrect. It is further submitted that detail reply
has been given in the foregomg paras

Para-7 of the reply is wrong and incorrect. It is further submitted that procedure was
violated by the respondents and appellant was not served in accordance with law

Para-8 of the reply needs no rejoinder

SO




Grounds;

- A. Ground-A of the reply is incorrect and that of the appeal is correct The rules on
the subject have been violated. :

" B. Ground-B of the reply is incorrect and that of the appeal is correct.

C. Ground-C of the reply is incorrect and that of the appeal is correct. The appellant
was not treated in accordance with law and rules on the subject.

D. Ground-D of the reply is incorrect and that of the appeal is correct. The appellant |

was not treated in accordance with law and rules on the subject.
E&F. Ground-E&F of the reply is incorrect and that of the petition is correct.

G. Ground-G of the reply is incorrect and that of the appeal is correct. The appellant
was not served in accordance with law.

H. Ground-H of the reply is incorrect and that of the appeal is correct.
" I. Ground-I of the reply is incorrect and that of the appeal is correct.

I Needs no rejoinder.

It is therefore respectfully prayed that while considering the above rejomder the
appeal may kindly be accepted.

Through W

Nasir Me Kdvocate
Supreme Court of Pakistan
13-D Haroon Mansion Peshawar.

ppellant

Affidavit

I do hereby declare and affirm on oath that the contents of above rejomder are true ‘

and correct to the best of my knowledge and belief and noting has been concealed

frolm t}ns honorable court. @\A&Qf.@*—ﬂw .

Attesteq Deponent

)



