' BEFORE_KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR.
. SERVICE APPEAL NO. 234/2016

" Date of institution ... 14.03.2016
Date of judgment ... 01.02.2017

‘Rahid Ullah Khan S/o Saad Ali

~Ex'FC 718, Police Department, Khyber Pakhtunkhwa
~R/O Rak Sarkar P.O. Ghoriwala, District Bannu.

(Appellar_lt)-
VERSUS
1. Inspector General of Police/ PPO, Peshawar.
2. chlonal Police Officer, Bannu Reélon Bannu.
3. Dlsmct Pollce Officer, Bannu.
(Respondents)

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA,
SERVICE TRIBUNAL ACT, 1974 AGAINST THE ORIGINAL IMPUGNED
ORDER NO. 371-76 DATED BANNU 08.01.2016 WHEREBY THE
APPELLANT WAS DISMISSED FROM HIS SERVICE AND IN. ADDITION
. TO THAT IT WAS ALSO ORDERED TO RECOVER THE AMOUNT/ COST
OF THE MISSING RIFLE" AGAINST WHICH THE APPELLANT
PREFERRED DEPARTMENTAL APPEAL BEFORE RESPONDENT NO. 2,
WHICH WAS REJECTED VIDE ORDER NO. 721/EC DATE 03.03.2016.

Mr. Inayat Ullah Khan, Advocate. . For ap.pellant.
Mr. Kabirullah Khan Khattak, Assistant Advocate General. .. For respondents.
MR AHMAD HASSAN ... MEMBER (EXECUTIVE)
MR. ASHFAQUE TAJ ' ... MEMBER(UDICIAL)
JUDGMENT

AHMAD ‘HASSAN., MEMBER: The appellant Rahidullah Khan, filed the

instant appeal under section-4 of the Khybér Pakhtunkhwa Service Tribunal Act, 1974,

against the impugned- order dated 08.01.2016, whereunder major penalty of dismissal -

from service was imposed on him and rejection of his ‘departmental appeal on

03.03.2016, hence, the instant service.

2. Brief facts of the appeal are that the 'appellarit ‘was é.ppointed as Constable in®

Police Department inr2010. Disciplinary proceedings were initiated against.the appellanﬁ .

T ——




and Constabfe Irfan Ullah for involvement in a case of missing SMG Rifle, But No. 411 |

distributed to Constable Ir["anullah, Belt No. 409, 'Pblice Post Nala Kashu and after

- conclusion of these proceedings major penalty of dismissal from service was imposed on

them.

- 3. The learned counsel for the appellant argued that the appellant was charge

sheeted by respondent No. 3 for the following charges:-
“That you are involved in carrying/ missing the SMG Rifle
bearing But No. 411distributed upon Consmblg Irfan Ullah of
PP Nala Kashu, -as is evident from the pi:eliminary gnqu;’ry
conducted by DSP/HQR, Bannu, vide letter No. 1152/HQOR
dated 14.09.2015.”

During inquiry proceedings statements of Abid Nawaz Belt No. 1837, Moeen Ullah Belt

" No. 449 and Asmat Ullah Belt No. 587 were recorded as witnesses. All of them denied

that while on duty no one either entered the Police Force or took away SMG Rifle. Irfan
Ullah, Constable was also dismissed by respondent No. 3 vide impugned order dated
08.01.2016. Constable Irfan Ullah main accused preferred departmental appeal, which

was accepted and penalty of dismissal from service was set-aside but penalty of

~ recovery of cost of missing SMG remained intact. However, departmental appeal of the

appellant was dismissed by the competent authority. Hence, major penalty of dismissal

from service alongwith recovery of cost of missing rifle awarded to the appellant was

unjust and discriminatory. Two punishments could not be awarded on one charge. NQ

~one can be penalized for the same offence for twice. That no show cause notice was

served on the appellant, before imposition of major penalty, as such the appellant was
condemned unheard. He was not afforded an opportunity to cross-examine the witnesses

and as such right of fair trial and due process of law was denied to him. It was also

- violative of Principle of natural justice, as enshrined in the maxim AUDI ALTERM

PARTEM. The punishment awarded to the appellant does not commensurate with the

- charges leveled égainst_ the appellant, as such it was harsh. Article 13 of the
C

Constitution was also violated. Reliance was placed on 2005 PLC (CS)( 403, 2009

R A
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SCMR 187, PLJ 2006, 452, 2005 PLC (CS) 1160, 2007 PLC (CS) 1234, 2010 PLC (CS)
876, 1987 PLC (CS) 629, PLJ 212 TRc (Services) 150, 2007 SCMR 1860, 2016 SCMR
-108_ and 1999 SCMR 2321. Counsel for the appellanf submitted that on acceptance of

this appeal, the impugned original order dated 08.01.2016 and the order passed dated

- 03.03.2016 passed by the appellate authority may kindly be set-aside and fhe appellant

may please be reinstated in service with all arrears and consequential back benefits.

4, The learned Assistant AG argued that statements of witnesses were recorded
during interrogation. It revealed that the appellant was involved and found guilty of

theft/ misplacement of SMG Rifle. The inquiry officer opined that based on statements

© of witnesses charge of missing SMG Rifle proved against the appellant. Appeal of
: Conétable Irfan Ullah was accepted being guilty of negligence and punishment of

- dismissal from service was converted into recovery/ purchase of SMG Rifle and

depositing the same in Police Lines, while appeal of the appellant was réjected for direct
involvement in the case. Reliance was placed a Khyber Pakhtunkhwa Service Tribunal
j-udgment In service appeal No.- 1316/2010. He submitted that the appeal beiﬁg devoid of .

any merits be dismissed.

- S, Arguments heard and record perused.

6.  Having gone through the record of the case, it transpired that Constable, Irfan
Ullah was the main accused in this case. Rifle was allotted to him. In his written
statement before the inquiry officer, Constable Irfan Ullah admitted that on receipt of

information about illness of his father, he left the Police Post without permission of high

‘ups and leaving the Rifle under his bed. It leaves little doubt that he was guilty of gioss

misconduct and casual attitude towards duty. As a member of disciplined force, he

- should have informed/ got leave from the incharge before leaving the PP alongwith rifle

to be handed over to some responsible person in the PP. The inquiry officer failed to
substantiate charges against the appellant through incriminating evidence. As such there
were lacunas in the ihquiry report and major punishment awarded without following the

proper procedure of inquiry was illegal and nullity in the eyes of law and is a sufficient




to vitiate the whole proceedings. Upon acceptance of depértmenta] appeal of Constable
Infan Ullah, major penalty awarded to him was modified/ converted into fecovery of .
~cost of missing SMG Rifle. Hence,‘ treatment meted out to the appellant was
ciiiscrinﬁnatory and against the norms of justice and fair play. The appellant deserved
same treatment under the -principle of consistency, no oﬁe can be penalized twice for the
same offence under the laW under maxim. “ Nemo bis puniture aut vexature pro eodem
delicto” —-Protection against double punfshment -— Rule that no one shall be vexed
twice for the same offence has its roots in the ancient maxim “nemo bis puniture aut
vexatur pro eodem delicto”. Article 13 of the Constitutiqﬁ prohibits infliction of double
punishment on an accused being a fundamental right of a citizen. Shbw cause notice
being a mandatory requiremeﬁt before imposition of major penalty was not served on
the appellant, not only limits of Article- 10 (A) of the Constitution wére not observed
but was also a serious departure from invogue rules. That the appellant was not affordea
én opportunity of cross-examine the witnesses and as such principles of AUDI ALTERM

PARTEM was violated.

7. We are constrained to accept the appeal and reinstate the appellant in service
from the date of dismissal. The intervening period may be treated as leave of the kind
~due. Parties are left, however, left to bear their own costs. File be consigned to the

record room.

(AHMAD HASSAN)

- MEMBER
TN a2 | .
(ASHFAQUE YAJ) ‘ .
MEMBER

~ ANNOUNCED
01.02.2017




01.02.2017

&

Counsel for the appellant and Assistant AG for th

respondents present.

- Vide oﬁ detailed judgment of today consists of four pages
placéd on file, We .are' constrained to accept the appeal and
reinstate the appellant in service from the date of dismi.ssal. The - :
intervening period may be treated as leave; of the kind due. Partles ; s
are left, however, left to bear their own costs. File be consigned At(:-)A

the record room.

(ASHFAQUE TAJ)
MEMBER

Q N pv - g .
Announced
01.02.2017
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22.03.2016 Counsel for the appellant présent. Learned counsel for th’g'
' - , o ~ appellant arguéd that the appellant was servir;g as Cook Constable
when a Government SMG Rifle of 7.62 bore (Kalashﬁikov) assigned to A
another constable nar{ge Irfanullah  was mispléced and appellant
accuse’d of stealing the same and therefore dismissed from sérvice vide

impugned order dated 8.1.2016 where-against he preferred

[

departmental appeal which was also rejected vide order dated 3.3.2016

- A ! ‘ and hence the instant service appeal on 14.3.2016. f
- . L%’ . That the said Irfanullah was also_subjected to inquiry alongwith ‘
f’ % 3 % . the appellant who was reinstated in service by the appellate authority : -
. §‘ while discriminatory treatment extended to appellant. That the
:‘gg } Jallegations of stealing SMG Rifle were not substantiated in the i'nQuiry
, g %\ A : and as such the same is against facts and law and liable to be set-aside.
; < W ’ R

o Points urged need consideration. Admit. Subject to deposit of
security and process fee within 10 days, notices be issued to the

respondents for written reply/comments for 23.5.2016 before S.B.

Ch!lrman

Court alongwith Addl: AG for 1‘e3p61'adcnts present.
Written reply not submitted. Requested for adjournment.
Last opportunity granted. To come up for wrilten

reply/comments on 22.06.2016 before S.13.

. . - LT
. e
Chafrman :

S : - 23.5.2016 Appellant in person and Mr. Yaqoob Khan, Naib -
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Form- A
FORM OF ORDER SHEET -
* Court of
Case No. 234/2016
N S.N()_. . Date of order “Order or other proceedings with signature of judge or Magistrate
Proceedings ‘
1 2 3
) 14.03.2016 A . '
: The appeal.of Mr. Rahidullah Khan presented today by |

Mr. Inayatullah Khan Advocate may be entered in the Institution
Register and put up to the Worthy Chairman forffprope‘r{order
please. ' ' \

2 | » (er/é ; - REGISTRAR

" This case is entrusted to S. Bench for preliminary

C HA%AN

hearing to be put up thereon 22 1-/6




/@ ' BEFORE THE PROVINCIAL SERVICE TRIBUNAL, KPK, PESHAWAR,

s.A.Nc@.g\%/zom
o 'Rahid Ulah KR@N......ooooooioeooe o Appellant
» | . Versus ;
I G. P/ PPO, Peshawar & others..........ﬁ..........., ................. Respondents
o INDEX .
S.No. - | Description of documents. - Annexure | Pages.
1 . Grounds of appeal. R 1-6
|2 Affidavit. 7
3 Addresses of the partses 8
4 Copy of police ID card . of | . A 9
| | appellant. - :
5 Copies of impugned orders. B-B/1 10-11
6 Copy . of finding of. prellmlnary C-C/1 12-14
y | inquiry report. - N
7 Copy of statement of allegation. D 15:
8 Copy of charge sheet. » E 16!
9 Copies of their. statements are F _17 30
“attached along with record of the .
- case. ' S
10. Copy of order No. 417/EC dated G 31
: '10.02.2016. . .
.11 | Copies of medical certificates of H 32-33
3 spouse and child of appellant. -
112 | Copy of departmental appeal I 34- 37,
113 _| Wakalatnama. 38
) . Sﬂﬁ})\) E
"Appellant

‘g

Through %

-~ Dated: 14.03.2016

Inayat Ullah Khan
Advocate High Court
LL.M (U.K) '
Cell: 0333 9227736
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BEFORE THE PROVINCIAL SERVICE TRIBUNAL, KPK, PESHAWAR.

 Service Appeal No. 25“ /2016

., Rahid Ullah Khan son of Saad Ali
" Ex. FC 718, Police Department Khyber Pakhtunkhwa -
'R/O Rak Sarkar P.O. Ghoriwala, Dlstrlct Bannu ........ e Appella:nt

. _ Versus A
| '1) Inspector General of Polrce/ PPO Peshawar
- 2) Regronal Pohce Officer, Bannu Regnon Bannu.
3) District Polrce Offrcer Bannu ..... TR VPR Respondents

Appeal u/s 4 of the N.W.F.P Service
Tribunal Act, 1974 against the original
~ impugned order No0.371-76 dated Bannu
08.01.2016 whereby the apoellant was
'dismissed from his ‘service and in -

”addltlon to that it was also ordered to

recover the amount/ cost of the missing
rifle ,agarnst ‘which the ~ appellant

preferred departmental appeal before
respondent No.2, which was rejected
vide order No.721/EC dated 03.03.2016.

On  acceptance of this appeal, the
_l'i_mpugned -~ original , o.rder"_ dated -
- 08.01.2016 and the order passed dated
03.03.2016 passed by the appellate
authority may kindly be set aside and the




‘appellant may please be reinstated in
service with all.arrears and consequential
“back benefits.

ot .

Respectfully Sheweth; N
Brief facts giving rise to the instant appeal are as under:-

1) That the appellant was appointed as Constable in the year
2010 in pollce department, Khyber Pakhtunkhwa DlStrICt-
* Bannu. (Copy of pollce [.D. card of appellant is attached as.
Annex ‘A) ' :

2) That the appellant has more- than five years service at h:s '

credit at the tlme of .imposition- of major penalty vide orders' |

~ dated 08.01.2016 and 03.03.2016. (Copies of impugned
 orders are attached as Annex “B and B/1’ ) .

conducted. pr_elirninary 'inquiry against constable Irfan QIlah
' Belt N0.409 vide D.D:No.13 dated 02. 07.2015 Nala Ka‘shu L
PS Domel No. 1152/HQ dated Bannu 14.09.2015. (Copy of o e
' 'flndlng of prelimlnary inquiry report is attached as Annex “C & N
- CIr ) ‘

R 3 That S_yed Inayat Al '.Shah, “DSP ‘Headquarter, Bannu,
4y  That statement of :a'llegation was_issued by respondent No3

fon'allegations,.'contained_ therein ln consequ‘ence% of

prelirninary in'q-uiry- report mentio;ned in para-3 vide'No.ttG?-

I ~ 68/SRC dated 29.09.2015 and DSP Rural was appointed as

| mquwy offlcer (Copy of statement of allegatlon is attached as

~ Annex: “D"). | , o - o
: 5) ”'That fCharge 'sheet was issued- against the appellant by |
respondent No 3 for the allegatlons(that you are mvolved in

'carrymg/ mlssmg the SMG lele bearmg But No 411




-

.

.

- 10)
'himqun’ed orders dated-08.01.2016 and 03.03.2016 prefers |

distributed upon Constable Irfan Ullah of PP Nala Kashu)
as evident from the preliminary inquiry conducted. by
D.S.P/ HQR, Bannu vide letter No.1152/ HQr dated -

v14 09.2015”. (Copy of charge sheet is attached as Annex :
E") e

- That durlng prelrmmary inquiry the inquiry officer has- recorded _

the statement of various wrtnesses duly mentioned therein and

~ copy of the record is attached. for ready reference of this

Hon’ble Tribunal along with the statements of Abid Zaman Belt
No. 1837 Moeen Ullah BeIt No. 449 and Asmat Ullah Belt'

- No. 587 IHC wherein all the wrtnesses categorically denied that ,
‘while .present on their duty nobody erth_er entered.the_pohce }

post ‘or anybody taken the SMG rifle. (Copies. of their

statements are ‘attached along with record of the case are,

‘attached as Annex: “F").

That beside the appel!ant the services of constable Irfan Ullah

E Belt No.409 were also drsmrssed by respondent No.3 vrde .

|mpugned order mentroned in para No.2 above.

- That constable Irfan UIIah like the present -appeliant: also

preferred-. his departmental appeal before respondent N02

Lo .whrch. was accepted accordingly and the penalty of drsmrssal '

was set aside for the reason that the same is not in

consonance with law be:ng a harsh- one. (Copy of order

.. No. 417/EC dated 10 02.2016 is attached as Annex: “G").

- That the appellant also preferred hrs departmental appeal‘

before respondent No.2, which was dismissed by the same |

appellate authori‘ty. Impdgn_ed order is mentioned in pa'_ra.-2

above,

That the appellant being aggrieved and diissatisfied" with' the




“the instant sefvice appeal before this Hon’ble Tribunal on the

followmg amongst other grounds for reinstatement m service

with all consequentlal back benefits.’

GROUNDS OF APPEAL.:

a)

That the |mpugned orders are agarnst the Iaw facts and :
material avallable on record :

That the departmental appeal of main accused namely Irfan
Ullah Constable Belt No.409 was accepted by respondent.

'No.2 for the reason that the pumshment is a harsh one whlle

that of the appellant was rejected

When main a'ccused was reinstated' the appellant

.deserve the same treatment under the principleé of
-c‘onsis'tency. [2005 PLC (CS) 403] |

'That the appellate authonty modified: the punlshment of mam.

accused Constable Irfan Ullah Belt No.409 from dlsmlssal to
recovery of cost of the missing SMG Rifle, therefore, major-

- penalty of dlsmlssal from service along wrth recovery of cost of
the missing SMG Rifle could not be justified to be mﬂtcted

upon the present appellant Therefore, discriminated has been

~ practiced against the appellant by subjectlng him to the

punishment of drsmlssal from service as well as recovery of

~ the cost of missing SMG Rifle. [2009 SCMR 187}, [PLJ 2006

)

(SC) 452} [2005 PLC (CS) 1160]

' That two pun:shments could not be award'ed in'an intertwi.'ned '
- shape for one charge Such was “another illegality commltted :

by the appellate authorrty [2007 PLC (CS) 1234]

~ No one could be penalized twice for the same offence
'under the law. [2010 PLC (CS) 876] |




‘No one could be vexed twice-f_o‘r'the same cause of

action. [1987 PLC (CS) 629]

| Besides the above Artlcle 13 of the Constltutlon of

‘Pakistan prohibits mfllctlon_of ~double punishment, therefore,

imposition of double punishment'on the appellant is. violative

. of the above mentioned Article, which could be conS|dered as

one of the fundamental right of the appellant provnded by the .

law. .

That the inquiry ofﬁCer had not made any recommendatlons
as to the quantum of penalty. -Furthermore the authority had

~ not issued show cause notice to the appellant before passing

the impugned orders. The appellant was condemned withou't
getting an opportunlty to present - his defence agalnst the -

' proposed penalty. [PLJ 2012 Tr.C (serwces) 150].

~Non-issuance of show cause notice would amount to a

ﬂagrant vrolatlon of the provisions of law and pnncrples of

--natural Jjustice and was suft"C|ent to vmate the - entlre" :
. proceedrngs [2007 SCMR 1860] '

. That the. inquiry officer did not provrde an opportumty of cross

~_exam|nat|on to the appellant therefore the appellant was

deprived-of the_opportumty of cross examining the wrtnesses
during the inquiry proceedings, which amounted to denial of
the right of appellant to a falr trial and due process of Iaw :

- [2016 SCMR 108]

As it was held in 1999 SCMR 2321 “......... ... thisis a

. serious lapse on the part of authorized officer to haVeéno‘t

afforded .an opportunity of cross 'eXam'ln'lng_ the

. prosecution -witnesses appear'in'g'ag'ainst the appellant in
.. support of the charges. Having omitted to afford this

opportunity to - the appellant, resulting in the impughed
order, it was violative of the principle of natural justice




a)
- commensurate with the charges hence the penalty lmposed is

. also be granted

" enshrined in the maxim: “audi alterim partim”. The

Impugned order is, thus, vitiated on this score alone” -f

That the pumshment awarded to the appellant does not

excessrve and harsh.

punrshment should always commensurate to the gurlt

| proved”

Keeping in view, what has been stated above the )

. 5 ‘smpugned orsgmal order dated 08. 01 2016 and the order._
- passed dated 03 03 2016 passed by the: appellate

authonty may . kindly be set aside and the appellant may‘.

_please. be reinstated inservice. with all arrears and

consequentlal back benefit's.

Any other relref Wthh has not been specrfrcally'
asked for and to whom the appellant found entrtled may.

Appellant

S S 'Rahid Ullah Khan

~ Dated: 14.03.2016 - = - Ex.Constable
S Belt No.718

'Inayat Ullah Khan
Advocate High Court"
‘LL. M (U.K)




'Hon’ble Trlbunai

BEFORE THE PROVINCIAL SERVICE TRIBUNAL, KPK, PESHAWAR.

} s.A.Na. /2016

‘Rahld Ullah Khan ................. ........... A ppellant
. E—— Versus R -
I G P/ PPO, Peshawar & others ......... e ................... Respondehts.
’ : 7
AFFIDAVIT '

4 I Rahld Ullah Khan son of Saad Ali Ex. FC 718, Pohce .
Department Khyber Pakhtunkhwa R/O Rak Sarkar P. O Ghonwala

' ;Distrlct Bannu  do hereby afﬂrm and declare on oath that the
' “ contents of the appltcatlon are true and correct to the best of my
‘ knowledge and bellef and nothlng has been concealed from thls‘

L

eponent




BEFORE THE PROVINCIAL SERVICE TRIBUNAL, KPK, PESHAWAR

~-S.ANo. - /2016

:Rahid Ullah KRhan...................ooiie i Appella?nt

Versus
_I G P/ PPO, Peshawar & others.....; .................. e Respondents

ADDRESSES OF THE PARTIES

L APPELLANT

_Rahld Ullah Khan son of

Ex FC 718 Pollce Department Khyber Pakhtunkhwa
R/O Rak Sarkar P.O. Ghorrwala Dlstrlct Bannu

RESPONDENTS
1) Inspector General of Police/ PPO Peshawar

2) - Regional Police Officer, Bannu Region, Bannu

'~ 3)  District Police Officer, Bannu

')

: &gppel!ant
through OW:X\O;,

Inayat Ullah Khan
Advocate High Court
LL.M (U.K)

“Dated: 14.03.2016



1 case of lgosing please repory
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Rahid UliahKhan)
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Address: A q

Rak Sarkar PO Ghariwala District Bannu.
C.N.LC: ' issue Date:
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Date of Birth:

Date of Appointmant: valid Upto:
2010 30.07.2018 11.12.1980
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District Pollce Bannu
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This order of the undersigned will: d]Spose{ off the depart
proceedings, initiated against accused Irfan Ullah No. 409 of village - Kal
"Kakki_and Cook Constable Rahid Ullah No. 718 of wllaqe Ghori Wala u

general proceeding of police rule 1975 (Amended vide k&yber Pakhtun
m ette Notification, 27 the August 2014)

-

Brief fact of the enquiry is that a govt. SMG riffle .
418, distributed upon constable Irfan Ullah No. 409 of PP Nxla Kashu,
allegedly misplaced and reports to this effect were reduced to DD\No. (07 &
dated 02.07.2015 PP- Nala Kashu. Resultantly, preliminary enquiry w. mltlat
through DSP/HQrs to fix the' responsibility. Who, (DSP/HQrs). after- condut
probe into the case, submitted his facts finding report vide his office tetter no.
1152/HQrs Dated 14.09.2015. Wherein, constable Irfan Ullah No. 409 and cook -

constable Rahid Ullah No. 718 were recommended for proper departmental
proceedings. - :

in the light of preliminary enquiry repdrt, accused Irfan Ullah No. 409 *
~was charge sheeted for his willful absence on 02.07.2015 and for severe "
" negligence. in the missing of SMG rifle quoted above while. cook constable Rahid
+ Ullah No. 718 was charge sheeted on the basis of involvement in carrying/missing
the SMG riffle bearing butt no. 418 dlstnbuted upon constable Irfan Ultah No. 409.

DSP/Rural, Circle Bannu wa.s_lnterested with the enquiry papers for
conducting proper departmental enquiry into the allegations leveled against both
the accused officers. Who, DSP/Rural conducted proper enquiry into the
allegations and submitted his findings vide his office letter no. C1 dated
-04.01.2016, wherein, it was opined by him that constable Irfan Ullah No. 409 has
made severe negligence by throwing carelessly the SMG riffle along with fitted

I : 6)\\"' magazine containing 30 rounds on bed and subsequently left the station without

: . handing over the charge of SMG riffle. The enquiry officer further added that all -
,ﬂi the staff of PP Nala Kashu along with SHC of PS Domel has confirmed the fact that

w;} the missing SMG riffle has been taken/stolen by cook constable Rahid Ullah No.
718. - : — ,

A .

7 ' In the conclusion of the findings, the enquiry officer recommended
d]»)y both the accused officers for award of departmental punishments as well as

: oﬁ\\l - recovery of amount of the missing SMG riffle from both the accused officers.

In light of the departmental proceedings |, GUL AFZAL AFRIDI,

District Police Officer, Bannu in exercise of the power vested in me under police

- rule 1975 (Amended vide Khyber Pakhtunkhwa gazette Notification, 27 the August

\/ ~ 2014) hereby dismiss both the accused officers namely Irfan Ullah;_..FC.",No. 409 and

/ Rahid Ullah, cook Constabulary No. 718 from’the service. Amount/cost of the
"missing riffle is also ordered to be recovered from both the accused officers.

| 04 .
. OB No.
[)\/ Dated: O7— of /2016

District PoliceOfficer,

. . ~%. Bannu.
. [)S No. 37/ 70/ N dated Bannu, the '0_?«-—07 /12016

Copies for necessary action to: ‘
‘ 1. The DSP/HQrs. Circle, Bannu to co-ordinate with pay officer and SHOs‘
concerned with regard to.the cost of missing riffle etc.
\/ 2. The Pay Officer, DPO Office, Bannu with the directions to stop the
outstanding dues of the above accused officers and make necessary
recovery from them. '
3. The SHOs of PS Kakki and PS Ghori Wala to co-ordinate with pay officer and
ensure recovery of the amount from the above accused officers.
\4 ~ The SRC, DPO Office, Bannu.
5. The OASI, DPO Office, Bannu along with the enquiry file for placing it in
the Fjui Missal of the concerned officials. a
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POLICE DEPARTMENT. A - BANNU REGION
' ' 'ORDER

| ; My this order will d|5pose off the appeal in
.'respect of Ex- Cool Constable Rahidullah No. 718 of Bannu Dlstrzct
.'Pollce against the order of Major pumshment of hIS dasmlssal from‘.

service, passed by DPO/Bannu vude OB: NO 6 dated 7. 1 2010 for’
commlttlng the followmq or*ussnons - |

1. That a Govt: SMG lele bearmg butt ~o. 418 dlstrlbuted upon
constable Irfanullah was allegedly misp iaced and reports to this
effect were reduced to DD No. 7 & 13 dated 2.7.2015 PP Nala
Kashu Resultantly, the official concerried was charge sheeted onl
'the basns of mvolvenﬁent m carrymg/mlssmg the sald SMG Rifle.

i

Service Record of the G ,pellant was thoroughiy.
' perused and the appellant was ficuid in orderly room on
2.3.2016. " ‘

Therefore i, Muhammad Tahir, - Regional

Pollce Offlcer Bannu Reglon Bannu |n excrc:se of the powers vested

| in me, after thorougnly per dSul ‘the record @nd hearing fhe appellant in;

orderly room on 232016 have come iz the conclusion. that the.

" aforementioned order of dismissal passed’ by DPO/Bannu cannot be- |

interfered, for the appellant could. cont tm.w.)ced the under5|gned
about his mnocence in the subject case. Hense, appeal is reJected

- OrderEnounced. o 1%/’
o | R - ‘{Mt:hammad_Tahlr)PSP

B _R_egional.Police Officer,
it Region, Bannu.

No. 72’/ . /EC, dated. 01, ,/4016 %”P’)‘L

' Copy to : - :
« The District Police Officer,” Bannu for 'nformatlon and n/actlon

/
w/r to hlS ofﬁce Memo ‘No. 4459 dates 27 .02.2016. - '

(Fiunammad Tahir)PSP
cegional Police Officer,
. Buisnu Region, Bannu.
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" STATEMENT OF ALLEGATIONS: -
_ I, GUL AFZAL KHAN,. AVFRIDI, District Police" Ofﬁcér, 'Bénnu as -
competent authority, am of the opinion that Cook constable Rahid Ullah No. 409 has

rendered himself liable to be proceeded against as he has committed the fotlowing

‘misconduct within the meaning of police rules (Amended vide Khyber Pakhtunkhwa
gazette Notification, 27 the August 2014). '

:;j d
i!
|-
|
6
2
¢
[

SUMMARY OF ALLEGATIONS:*

» That he is involved in carrying ./missing the SMG rifle bearing BUT no.
418 distributed upon constable Irfan Ullah of PP Nala Kashu as evident
from the preliminary enquiry conducted by DSP/HQR, Bannu.vide letter

" No. 1182/HQr dated 14-09-2015 T

2. * For the purbbse of scrutinizing the conduct of the said accused ‘with- -
- reference to the above allegations Dgé\ﬁwwi? is appointed as Enquiry
. Officer. - - . i ,
3. ' ‘The Enquiry Officer shall provide reasonable opportunity of hearing to

the accused, record statements etc and finding s within (17 days) after the receipt of
this order. : : - IR

4 ' The accused s;ha_ll* join the proceedings on the date, time and place
+ fixed by the Enquiry Officer. - . : : S

3

|

District Police Officer,
annu.

.v‘.nN(\"é‘;?—ég/’%( %“Rf*‘ ?'*‘2»'/5; -

. Copiesto :- .

- 1. - . The Enquiry Officer
2. The Accused Officers/Officials. -
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CHARGE SHEET: S

[, GUL AFZAL KHAN AFRID] Dlstnct Police Officer, Bannu, as.

. competent authonty, hereby charge you Cook constable Rahid Ullah ‘No. 409 as -

follows -

> That you are lnvolved in carrymg /missing'the SMG rifle bearing BUT no. |
418 distributed upon constable Irfan Ullah of PP -Nala Kashu as evident

from the preliminary enquiry conducted by DSP/ HQR Bannu vide letter
No. 11§2/HQr dated 14- 09- 2015. 4 .

2, N By reason of the above you appear to be gurlty of misconduct under the
'poltce Rules 1975 (Amended vide Khyber Pakhtunkhwa gazette Notification, 27 the
_ August 2014) and have rendered yourself liable to all or any of the penalties Spec1f1ed .

in the said rutes. _

3 You are therefore d:rected to submit your defense w1th1n 07 days of
the recelpt of this Charge Sheet to the enquzry officer.

4, Your written defense 1f any, should reach to the Enquiry Officer- w1th1n '

the specified period, failing which, it shall be presumed that you have no defense to

~ put.in and in that case ex-parte action shall be taken against you.

5. ~ Youare dlrected to 1nt1mate whether you de_srre to be heard in person.

' ~6. . Astatement of allegation is enclosed.

-

Dlstnct Pollce Offlcer

e S LCanay NS uEaiL vy ucpmunemdlly IO cng out me TaCtS
o Subm:tted please '

{SYED INAYAT ALl SHAR)
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2N POLICE DFPARTMI“NT N ' - BANNUREGION

ORDER.

| R } - My this order will dlspose off the appeaz in
P respect of Ex- (.onstable Trfarlullah l\.o 409 of Bannu DlStrlCt Police
against the order of Major pumshment of - dismissal from servace

passed by DPO/Bannu vide OB: NO. 6 dated 7. 1 2016 for commlttlnq
the followmg omlss;ons -

’ 1 “That a govt:! SMG rifle bearing butt No. 418 distributed upon
o . appellant was allegedly misplaced and reports to this effect were -
| - reduced to DD > No. 07 & 13 dated 2.7. 2015 PP Nala Kashu..

Serwce Reford of the appellant was thoroughiy
. perused and the appeliant was heard m or derly room on S.2. 2016

Therefore I, Munammod Tahir Reglonal’
Polace Pfﬂcer Banru Regicn, Bannu in exercise of the powers vested
- in'me, after thonouc‘wly perusal the record and hear'ng the appe!lant in . '
orderly room ¢on ‘922016 have come to the conclusion that ‘the |
Vaforementloned order of dlsmlsbal passed by DPO/Bannu is not in
‘consonance with faw being. a harsh one. Hence, the said o*der is set
- aside wuth regard to the d:smlssal of the appellant wh:le with regard-_
‘o recov ery of amcunt/COat of the rmssu‘g riffle is still maintainable.

Order Enounced L . - 1 %—_;’ .
IR ~+ (Muhammad Tahit)psp
Regional Police Officer,

”

PO L ~ Bannu Reglon, Bannu.
No.__ 7/ f  /EC, dated./ /2/2016. l"‘l [ le
. Copy to :-
o The Dlstrlrt Folice Officer; Bannu fog information and n/act:on .
% : " w/r to his offlu_ Me mo: l\o 1156 datecl 21.1. 2016 L
@0?, . : . - ~’ . - . . . | - ,/ 1, }

Regional Police Officer,
Bannu Region, Bannu

W %/7/ o o N (Muhammad'Tahir)PSP
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o / " The Regi(_mal Police officer ‘
Bannu Range Bannu. !
Subject: REPRESENTATION AGAINST THE ORDER_OF-.WORTHY |
" D.P.O BANNU VIDE OB NO. .06 DATED 07/01/2016 VIDE 1S o
LETTER NO. 371-76 DATED 08/01/2016 THROUGH WHICH THE -
- PETITIONER WAS DISMISSiD FROM THE SERVICE. : ' i
' Respected Sir, b
The petitioner I-’féxyed as under:- ’
- L "._Fhaf'Detdil facts and tigures pertaining to the departmental proceedings
- have been ad vanced by the petitioner in shape of reply to the cha rge sheet,
-as well as during the course of statement to the inquiry officer but the
inquiry officer has altogether ignored the real facts and recommended the
petitioner for major penalty. In the inquiry proceedings petitioner was
hold responsible for the, misappropriation of SMG rifle. Inspite of the fact U
that the petitioner was neither the sentry nor Kot Incharge of the police '
postL. ‘ ‘

2. That the inquiry officer has in haphazard manner submitted his finding

~ignoring the real facts because nothing has been brought on record Juri ny

the - course of inquiry connecting the accused with the charges. The

-authority has also ignored-the real facts of the inquiry proceedings and o
blindly relied upon the finding of inquiry officers against the spirit of law,

As per the finding of the EO, actual culprit of misappropriating SMG riile

has been declared on the shoulder of myself but as per police fules neither

the same SMG rifle has been distributed upon me nor any kind of
entrustment has been given to me on the said rifle. The rifle in question
was distributed upon constable [rfan Ullah and he is responsible- to . g

~ safeguard the same. | ‘ . _ ’ -

o3 'Acco.rding to the procedure of inquiry and dicta. of Superior courts, the

‘ .ilqutil')f officer and the aufhority are bound to based upon their finding on _ -

solid reasons connecting the accused with the charges without breaking

any channels but in my case, a single iota of evidence is not available on

record connecting me with the charges but even then. ] have been’

dismissed from the service without ary fault. The major penalty is justified

u when someone commits the fault willfuily ‘regarding any responsibility
shouldered upon the person by the authority or by the act . - @\h\a
- 4. That the inquiry officer has not brought on record any solid evidence )&00

-connecting me ghat [ have stolen the SMG rifle and what I had been sta 'tcd. ‘ ﬁ’\
in my reply to.the charge sheet and statement before fhe EQ, the inquiry - '
officer has not established any. dbmajn; of miyself upon the said SMG 'ri{lc,
Furthermore I was neither the Kot incharge nor incharge of the police post

-t —

R . . ‘ ~ o .
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to deal with the SMG rifle. I am cook by profession- in the said police
’ - ‘station and had got no authority to deal with the arms ammunition
_ '\5 distributed upon other constables. I have got no linkage with any
R, crimingl’s activities. Even a single thing is not available in" inquiry
proceeding showing me ‘that [ have misappropriated the SMG rifle nor |
have facili\tcfzted thg:misapp1‘opriati%)n' of the said SMG rifle but the inqﬁiry ,
officer brushed aside the real facts and 1 was recommended for major
penalty including the actual culprit. The authority has also agreed with the
enquiry officer without any reason and rebutting my statement and
grounds taken in the charge sheet. The constable Irfan ullah was _d_u-ty .
bound to, hand over the rifle to the concerned official while leaving the
Police post and this'much has been mentioned in the police rules.

5. That on the \deiy.of occurrence, con;stabl»e Irfan Ullah left the PS without
prior permission of the authority Without depositing the expensive SMG
rifle with any official or in quarter concern and on no way he can be

exonerated from the charges of misdppropriation.

6. That the DPO Bannu while passing e}p order of dismissal has not consulted »
the record according to the procedure of inquiry because my duty arid act
cannot lead toward major penalty. Even being a poor person I was rea\dy
to deposit the amount of SMG as pef; the police rules to the government, so
that my family may be rescued fromii'uin. ' |

U O S

P

7. That.according to the finding of DP:O double punishment has been given
which is against the spirit of law and constitufion_ of Pakistan. On one
hand | have been disniissed from service and on other hand recovery of
the amount has been ordered which is quite against the spirit of law.

8. The brief resume of the facts leadiﬁg.;;to my departmental proceedings are

as under:- . ' . : o ’ S

a. That the petitioner has joined the'police deptt as Cook in the year 2010
and after . necessary: directions by the authority regardingthe
performance of duty, the petitioner has performed the duty in various
establishment of police depar_tmé‘ht including the police stations with
great zeal and zest without any covf'nplaint. ' ' |

e Ay 4

b. That when the petitioner was practically posted for performance of
duty -in the different police stations énywhere in the district, the -~
petitioner has performed the 'dutyi with utmost satisfaction of superior
officers and this is why that no cor_;nplaint'what so ever has been made

against the petitioner as evident from the service record of the m
petitioner pertaining to the charges or otherwise. but this unlucky
- Incident of missing of SMG rifle has been occurred because act of lrfan




. That throughou't‘my service, I have

. That during posting as constable/cook anywhere in police department

I have performed my duty without caring the consequences at the
hands of miscreants/militants and whateve_r situation arises to the
petitioner for performance of dufy, no stone was Ie_ft unturned.. | had

| not hesitated in perfbrmance'of duty anywhere when proper order has

been issued by the authority. The allegation of charges " of
misappropriation of the SMG rifle is not understandable to- the

b

. undersigned being a poor man and the responsibility of Irfan. Ullah -

constable has been shifted to the ;fpetiti_on‘er without re oursing to the

. That the charges méntioned in charge sheet are based upon

presumption and hearsay evidence because since posting of petitioner
anywhere in the police station oy else, petitioner has not indulged

petitioner has been putin the agony of inquiry and charge sheet against
the spirit of service, The EO officer has clearly stated that the SMG rifle

- has been mis- appropriated by the Iifan ullah constable and the same

stance has been taken by the petitione during the whole proceeding,

not induig_ed myself in any such
activities which are against the spirit of police rules or which s g black

stigma for the’ police department. | have performed the duty in the
para-meters of police rules and law of the land.

That the charge sheet as well as the finding of the inquiry are based

.upon the evidence of presumption and the same has not accompanied

with single instance that | have commiitted / facilitated: the illegal acts
in any matter, therefore, the same allegation is not tenable in the eyes of

law for the purpose of inquiry or charge sheet but even then I have -




i
5

. leve led against me are. not based upon cogent reasons and thu same ?— :
o \ might has been mlsreplesented to the authority.
3

 h. lhaF the charges of Imsapprqprlatlon of SMG rifle from the PP is not :
' based upon fact because at that time [ was performing the duty of cook - a

in the PP and as your good self know cook has got no concern with the
government arms and ammﬁnition distributed upon other official as :
prescribed in the police rules. {Throughout my service I have performed -

my duty with too much honestly and devotion.

R o t500d DL AL R Y

lhat lam a poor man havmg the responsibility of large family and the = i
service is my. only ‘bread earnmg The action taken on the basis of

- charge sheet and inquiry proceedmgs has ruined not only my life but
also so many dependents of r my family. Being the pohce officer I know
my bound and cannot dare to ‘commit, not only this fault but any other
too. '

- j. That according to the dictas® of superlor courts the charge sheet and -
‘order of dismissal must be based upon solid and cogent reasons and
without such solid reasons, any kind of action against the

M N e < % deve

officers/ officials is against the spirit of law and had been condemned =
B by the courts and in my case ‘the reply to the charge sheet has not been o
o  contradicted by the EO as well as by the DPO while passing the order ,
‘ of dismissal. :
. .That the dismissal order pa’sSed against-any official by the authority
must be of such a nature that the charges leveled against the official s
must be proved: without shadow of doubt but in my case the whole |
story and finding of the inquiry- officer is_based upon material
‘connecting constable Irfan ullah with the charges.
1 According to Police rules when ever anything has been missed, then
‘committee is const1tuted for tracmg out the cause of missing and in case
of fixing of 1esp01151b111ty on any official, opportunity is provided to the
official for redressing the damaged caused to the department and in
case the official is ready for redressmg the same, o further action will
be taken against the accused , but in my case two pumshmenl has bem
awmded which is against the § p1r1t of pohce rules. - '

PRAYER:- | B
Keepmg in view the above, it is requested that the order of DPO
OB NO._06 DATED 07/01/2016 VIDE HIS LETTER NO. 371-76
DATED 08/01/2016 may Bé set-aside and the petitioner may be re-
instated in to the service from the date of dlsmlssal I may also be

heard in person
' , Yours obedlent

M~
‘& . . Rahid*UMah
(O™ I . No.718

& B Ex: Cook Constable
' " Village Ghori wala




WAKALA TNAMA

(Power of Attorney)

BEFORE THE PROVINCIAL SERVICE TRIBUNAL, KPK, PESHAWAR.

Petltloner)

S : . _ o . ‘ (Plaintiff)
~ Rahid Ullah Khan ... .........(Applicant)

Appellant) p.—
(Complainant)
" (Decree Ho}der)‘ ‘

' | " VERSUS . o ,
IGP/PPO Peshawar&others.......,;'...,.....‘...‘...........;;...(Respondents)/

A Defenglant)
“(Accused)
(Judgment Debtor)

N Rahld Ullah Khan (appellant) in the above noted case, do hereby appomt
Aand constitute Inayat Ullah Khan Advocate Peshawar to appear, plead act,
compromlse withdraw or refer to arbitration for me/ us as my/ our Counsel in the
above noted matter, without any 11ab111ty for that default and with the authorlty to

engage/ appomt any other Advocate/ Counsel at my/ our mater.

Attested & Accepted | _CLIENT

- Inayat Ullah 'Kh’an t

© Advocate High Court, Peshawar.
LL.M (UK)

- House No.460 Street No.12,.

~ E/4, Phase-VII, Hayatabad Peshawar
Cell: 03 -9227736
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

Appeal No.234 /2016

Rahid Ullah KRaN .....cceveeereeieecvereosesssossessacesssmsassossesces S Appellant

Provincial Police Officer & other ... renssnssraenes - Respondents

PARA WISE COMMENTS ON BEHALF OF THE RESPONDENTS

Respéctfdllv Sheweth:-

Preliminary AObiections

1.

AWM

wn

7.

That the appeal of appeliant'ié badly time-barred.

_That the appeal is not maintainable in its present form.

That-appellant has concealed the actual facts from the honorable tribunal.

That the appeal is bad in law due to none-joineder ‘and mis-joinder. of
necessary parties. '

That the appéllant has approached the Honorable Tribunal with unclean hands.

. That the appellant has got no cause of action and locus-standi to file the -

instant appeal.
That the appellant has been stopped by his own conduct.

Ob]ectlons on facts:

. Pertams to record. Hence No comments,
. -Pertains to record. Hence no comments

1
2
3. Pertains to record. Hence no comments.
4, |
5
6

Correct. Hence no comments.

. Correct. Hence no comments.

. Correct to the extent. The statements of all concerned witnesses were recorded

but rest of the para is incorrect that no body has taken SMG Rifle. As per the
statements of SHO Imran Ullah, initially he has interrogated all Police nafri of the

- said Police Posts. During interrogation, it was revealed that Constable Rahid Ullah
‘Khan -No.718 involved in theft/misplacing of the said rifle and during inquiry
proceedings, it was proved that Constable Rahid Ullah found guilty of theft of -

Govt. Kalashnikov and Irfan Ullah for negligence.

7. Pertains to-record. Hence no comments.

8. Incorrect. The appeal of Constable Irfan Ullah was accepted and pum’shment of .

9.

dismissal from service due to his negl1gence/m1splacmg of Govt. Kalashnikov was i

converted into. recovery/purchase of SMG Rifle and deposmng it in Govt. /Pollce

Lines Kot while the appeal of the Appel.l.ant Rahid Ullah Khan rejected by the ..

competent authority due to his direct involvement in theft Of.'G‘ovt. Kalashnikov.
Reply has been given in Para-8. A

SR
-
9
[
=%

Tt
Y

-
e /



'Ground of Appeal

‘a.

Incorrect. The imp_pgned order is quiet legal according to law/rules, based on

facts.

. Incorrect. As stated in para-8 that the appeal of Constable Irfan Ullah was

accepted . and punishment of dismissal from service converted into

" . recovery/purchase of SMG Rifle and depositing it in Govt./Police Lines Kot Bannu.

“while the appeal of the Appellant Rahid Ullah Khan reJected by the competent

'authonty due to his direct involvement in theft of Govt. Kalashnikov. The role of

“both the Appellant was different therefore, principle - of con51stency is' not

: vappllcable in the subject case.

c.” Detail reply has already been given in Para-b.l

. Incorrect. Dismissal from service was imposed on the present Appellant due to his

direct. involvement in theft of Govt. Kalashnikov and the competent authonty (RPO
Bannu) rejected his appeal which is not pumshment

Incorrect. Dunng the inquiry proceedlngs charges against the Appellant was proved
and all opportunity of hearing and defense was provided to the appellant, hence

- recommended for major punishment. . .
Incorrect. All the opportunities of having defense and cross examination was

‘provided to the Appellant during the 1nqu1ry proceedmgs Rest of the para pertams‘ o

to record. Hence no comments.

. -Incorrect. The charges that the Appellant is involved in carrying/ miss'ing‘the SMG

rifle butt No.418 distributed upon Constable Irfan Ullah of PP Nala Kashu evident

.from the preliminary enquiry conducted by DSP/HQrs Bannu. It was also proved in
‘departmental proceedings. All the witnesses are ready to give evidence that the

Appell_ant Rehid Ullah Khan is responsible for Carrylng/misplac'ing of the_ said rifle

and ‘then ‘the enquiry officer recommended ‘for major puniShment and recovery-:

should also be made. from them.

: Prayer:-

Keeping in view of the above facts and crrcumstances it is humbly prayed that

the Appeal of the Appellant is divide of legal force, same may kindly be dtsm1ssed
Reglonal Police Offlcer o Provincial Polm |

annu Region, Bannu ' , * Khyber Pakhtunkhwa, Peshawar .
"(Respondent No.2)

~ with cost. -

(Respondent No.1)

(Respondent No. 3)



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
. Appeal No. 234/2016 _ ‘ -~

Rahid Ullah R ' ...‘..,.........L’...,..’.....'...'.....'»....'.;..;..;'.._..(Appeuant)
7 Versus ] '
* Provincial Polic_:e Officer & Others...,.,.;;'...-;’L;....; ....... ————— (Respondent) o |
o | AFFIDAVIT.

I ivnd ﬂ?’ﬁ% A’AA'M Inspector representatwe for
tespondents PPO & others, do hereby solemnly affirm and declare that the

"'.contents of the accompanymg para-WIse comments submltted by me are true and '_ _' |
~c0rrect to the best of my knowledge and belief - and that nothmg has been

~ concealed from this Honourable-TrlbunaI.

egional Police Officer, - - @lal Police Officer, o
Bannu Region, Bannu L Khyber Pakhtunkhwa Peshawar =
(Respondent No.2) ’ " (Respondent No.1).

(Respondent No.3)



A : -BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

Appeal No.234 /2016

Rahid UlLah KRN ...coeereveerereneeeieeeesieeeessscscsronsesessessseses Appellant

Provincial Police Officer & other ... ‘ ‘ ~ Respondents

AUTHORITY LETTER.

: Mr. _ / Zm;gA V4 'S ézﬂ Inspector, is hereby authorized to
appear before the Honourable S€rvice Tnbunal Khyber Pakhtunkhwa, Peshawar on. behalf of

fthe Provincial Police Officer, KPK & Others in the above cited Appeal

‘He is authorized to submit and sign all documents pertaining to the present

Petition.

7

- -g\cial Police %‘,

Khyber Pakhtunkhwa, Peshawar
Respondent No.1

ional Police Officer
Bannu Region, Bannu '
Respondent No.2 Respondent No.3
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" Date of Appo!ntmont Va!ld Upto: Date of Birth:

2010 . 30. 07 2018 11.12.1980
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e ORDER:
o & _ CRETTE .-
Y - This order of the undersigned will dispose off the departmental
‘ proce:edmgs, initiated against accused Irfan Ullah No. 409 of village Kalanjer
‘Kakki and Cook Constable Rahid Ullah No. 718 of village Ghori Wala under

[&

general proceeding of police rule 1975 (Amended vide Khyber Pakhtunkhwa.

ga.ctte Notification, 27 the August 2014).

[ - : - - Brief fact of the enquify-ié that a‘ govt. SMG riffle bear'ing butt No. -

; 418, distributed upon constable Irfan Ullah No. 409 of PP Nala Kashu, was
allegedly misplaced and reports to this effect were reduced to DD No. 07 & 13

-/ ;j:': dated 02.07.2015 PP Nala Kashu. Resultantly, preliminary enquiry was initiated

through DSP/HQrs to fix the responsibility. Who, (DSP/HQrs) after conducting

| c probe into the case, submitted. his:facts finding report vide his office letter no. .

~ 1152/HQrs Dated 14.09.2015. Wherein, constable irfan Ullah No. 409 and cook

L constable Rahid Ullah No. 718 were recommended for proper departmental
l L proceedings. e

. In the light of preliminary enquiry report, accused Irfan Ullah No. 409
was charge sheeted for his will“ul absence on 02.07.2015 and for severe
negligence in the missing of SMG r fle quoted above while cook constable Rahid

. Ullah No. 718 was charge sheeted on the basis of involvement in carrying/missing
the SMG riffle bearing butt no. 418 distributed upon constable Irfan Ullah No. 409.

DSP/RUral, Circle Ban"n'lfl was interested with the enquiry papers for
o conducting proper departmental énquiry into the allegations leveled against both
i the accused officers. Who, DSP/Rural conducted proper enquiry into ‘the

S 04.01.2016, wherein, it was opined by him that constable Irfan Ullah No. 409 has

made severe negligence by throwing carelessly the SMG riffle along with fitted

magazine containing 30 rounds on wed and subsequently left the station without

handing over the charge of SMG rifile. The enquiry officer further added that all

" the staff of PP Nala Kashu along with SHO of S Domet has confirmed the fact that

the missing SMG riffle has been taxen/stolen by cook constable Rahid Ullah No.
718. . ° - L

In the conclusion of the findings; the enquiry officer recommended

‘both the accused officers for award of departmental punishments as well as
“recovery of amount of the missing SMG riffle from both the accused officers.. -

'
1.

o In light of the de;lj_i;irtﬁmental pfoceedings I, GUL AFZAL AFRIDI,
District Police Officer, Bannu in ‘exercise of the power vested in me under police

rule 1975 (Amended vide Khyber- Pakhtunkhwa gazette Notification; 27 the August

, \/ 2014) hereby dismiss both the accused officers namely Irfan Ullah, FC No. 409 and

/ Rahid Ullah, cook Constabulary No. 718 from’ the ‘service. Amount/cost of the
missing riffle is also ordered to .be..'recovered from both the accused officers.

OB No. O4 ' k
[9\/ Dated : O7— of /12016, ’

(GUL AFZAL

P . District Police
o) s - ' : S ~% Bannu.
: [)S ~ No. ‘»5,7/"'- 7'0/ dated Bannu, the o —07 12015
S Copies for necessary action.to: ' B
o [// 1. The DSP/HQrs. Circle, Bannu to co-ordinate with pay: officer -and SHOs
. concerned with regard to the cost of missing riffle etc. N
\/2 . The Pay Officer, DPO 'Office, Bannu with the directions to stop the
outstanding dues of the"above accused officers and make necessary

recovery from them.

I " ensure recovery of the amo int from the above accused officers.
\ i \4, The SRC, DPO Office, Bannt-.. .

5. . The OASl, DPO Office, Bannu along with the enquiry file for p[acing_ it in
' the Fjui Missal of the concened officials. | .

e e . . [ . ~—

r— e o oy

SR allegations and submitted his findings vide his office letter no. C1 dated

3. The SHOs of PS Kakki and P i Ghori Wala to cb-ordinate with pay officér.é[and |
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I My this order \«/;H o;spose off the appeﬂ in’

respect of Ex- Cook Constabfn, Rchldu!rah No. 718 of Banny District

Police - agamst the order of MaJor pumsh'nent -of his dismissal “from

servuce passed by DPO/Bannu vnde 0B: NO.6 -d‘ated 7.1.2016 for

~-c0mm|ttmg the followmg OF"‘HSSIOnS B

1. That a Govt: SMG Rifle beaurag butt i ,18 drstrlbuted upon

constable Irfanullah was alfcoor*ly mis,.!laced and reports to this

effect were reduced to OD f\o .',7 &1 dated 2 7 2015 PP Nala'

Kashu. Resurtantly the officiar (om Crovwas (.hurgc shevtecl on

the basns of mvolvement in carrymg/mlssmg the said SMG Riﬂe.

Suvucc r\t_'(_ord Oi e . ,pei!gnt was thorough!y
perused and thc appglidnt \/\d._) NSRS orderty room on
2.3.2016. | o

The fefmc ' 1,' o Muhammad Tahir, . Regional

- Police Officer, Ganm, R(gnon Bannu in. exercise of the powers vested

©in me, after thorpugll'rl\,f parusal the re\o T Loaring the appeliant in
- orderly rcom on 2 3.2016 have co'rH Lo conclusion that the-
afo:emenhoned order of dismissa;i p by DPO/Bannu cannot be

N

interfered, for the appellant coufl C)m'\\..w iced the unders;gned

about his mnocence in the subzc_ct cas\— riu C, dppeal is reJected

‘Order Enounced q"ﬁ R oo 7 %—/
: {“uhammad Tahlr)PSP
- Regional Police Officer,
, : P ::r;‘.:.u Region, Bannu,.
" No._ /2 i /EC a:i;eu J .ii;u16.-q7 IJ '
. : Copy to :- : '
+ The D:surcc Pclice COf ficer, Jamm i .}.ozmatxon and n/dcuon
w/r to his office !\.emo N 4c’S< :fat:.:- 12,2016,

7~

.\. m,mmmad Tahlr)PSP
' mnal Police Officer,

;ﬂ S 1 Region, Bannu.

“sd .o




.. POLICE DEPARTMENT,

¥ BANNU REGION
ORDER, " . -

l

: constable Irfanullah was allcgec,ly .ms} laced and reports to this
effect were reduced to DD No 7 & 13 dated 2. 7 2015 PP Nala
Kaslhu Resultantly, the ofr:cml conc eren wUwas charge sheeted on

:the basus of mvolvement in carrymg/mussmg the said SMG Rifle.

. Service n\oco:d o. \hd . ;;pelfant was thoroughly,

perused and the appulant was .‘.\.--..':,f N d:‘derly room. on
‘232016 ' - "

Therefore, 1 Muhammad Tahir, Recuonal

“Police Ofﬁcer Bannu Reglon Bannu m exorcrsc of the powers vested
'_,:fln me, afte. thorﬁugh!y parusal the rc<ou‘ Gl earing the appellant.in
"*:,i',:orderiy room on 23 2016 have Corr" pothe conclusion that the
'-?,:}jjjaforemennoned order of drsm:ssa: p s ad' by DPO/Bannu cannot be
;e,:‘:'(rnterfered for the appellant could . Cont \.\:..vn.lced the undersigned

:;;’fff:about hls mnocence in the sub;ect casc :lu e, appeal is rejected.

'Order Enounced ' ' ' 7 %/’_‘

© {Muhammad Tahlr)PSP
- Regional Police Officer,
© Liln.nu Region, Bannu

No.. 72*/ /EC, dated ,( 1U16. q(:q'll)”’

Copy to :

e The District Police Orf:cer Bannn ru information and n/action

w/r to hrs office Memo: No 44 59 dau 1 7702.2016, T

' \. m.mmmad Tahlr)PSP

=tinnal Police Officer,
{i:-.‘ i Region, Bannu.

1 That -a Govt: SMG Rifle bearmg butt f-.'c;. 418 distributed upon

g'.[ - » S My thlS ordpr w:ll d:spose off the appea! m o
: respéct of Ex- Cook Constable Rahndullah No.-718- of Bannu D:strlct
> Police agalnst the order of - MaJor punrshment of his dismissal . from

,servnce, passed by DPO/Bannu v:de OB NO.6 dated 7.1. 2010 for
comm:ttlng the following omnssmns -

S
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BEFORE THE PROVINCIAL SERVICE ’TRJBUNAL, KPK, PESHAWAR.

- S.A. N0239/2016

Rahid Uliah Khan........t.;....' ...... e e, - Appellant

| ~ Versus
I;G.P/x PPO, Peshawar & others.............. e ............. Réspondents

“ -

' REJOINDER ~ ON  BEHALF  OF
" APPELLANT WITH REGARD TO THE
" PARA-WISE COMMENTS SUBMITTED ON
" BEHALF OF RESPONDENTS.

Respectfully Sheweth;

Reply Preliminary objections:

1) .Objection No.1 is -incornect, hence denied. The appeal is well

within time.

- 2) -Ob]ectlon No.2 is 1nc0rrect nothlng has been brought on the

1ecozd that how the appeal is not ma1nta1nable

- 3) ‘Ollbjet:tion No.3 is incorrect, hence denied. All the statements of

- witnesses charge sheet and statement of allegations has been

_duly annexed ‘with the appeal sc therefore, no questio'n of

concealment of matenal facts arlses hence stereotype objection

has been 1alsed whxch cames no weight in the eyes of law.




4
;

.6)‘"

7

Objection No.4 is incorrect, hence denied. All necessary parties

- have been arrayed in the main appeal, therefore, the objection is -

wlthout force and substance.

Obj@Cth]’l No 5 s 1ncorrect hence demed The appellant has

been dlscrimmated and 1llegally 1mposed the ' penalty of

g dlsmlssal from serylce .agamst the canons of law. .

'Objectlon No. 6 is mcorrect ‘hence demed The appellant has~ |

- good pnma facie case arguable case

. '_Objectlon No. 7 is 1ncorrect hence den1ed Rule of estoppel is

ot appl1cable in the g1ven facts and mrcumstances of the case.

REPLY ON FACTS: -

.A-6')‘"

8)

. _l-5) Paras 1 to 5 need no reply.

Para-6 is incorrect, hence denied. Nobody as seen as to who has

taken the alleged SMG Rifle. In fact it was one Irfan Ullah who

| ~was allotted the alleged SMG Rifle and he is solely responsible
- for 1ts m1splacmg/ theft and the responsibility of constable
Irfan Ullah on- the shoulders of the present appellant and that

too. when its departmental appeal was accepted and he was’

'reinstated in se-rvice‘whlle the present appellant_’s departmental |
'appeal ‘had bee dlsmrssed therefore, the appellant was

: d1scr1m1nated for the charges whlch were not established as per

statement of the’ w1tnesses

Para-7 needs no reply.

-‘ln para- No.8 respondents adm1tted the responS1b1hty of
~ constable Irfan Ullah and even then his departmental appeal

was accepted and his pumshment of dismissal was converted "




f 9)

('S}

into tecovery of cost of the"alleg'ed missing’ SMG Rifle,
therefore, under what.authority of law when the main accueed
Trfan Ullah was held responsible for misplacing his allotted
'SMG' Riﬂe, irnposed the penalty of dismissal from service on

the present appellant for none of hls fanlt.

Para-9 is incorrect, reply has been in para-l above.

REPLY ON GROUNDS:

A

B

) Para—a is incorrect, hence denied.

Pala b is mcorrect hence denied. When the main accused was

: remstated who was held respon31ble for mlsplacmg of SMG Rifle

then under what authority of law ‘the present appellant was.
'dlsmlssed from servxce "The present appellant was meted with -

'naked dlscrimmatl_on. It is further stated that no admissible

s'ubstantiated evidence was brought on record to warrant dismissal

~of the pr esent appellant, hence the entlre actlon from start to end is

i void abinitio (2005 PLC (CS) 403)

. Par a-C lS incorrect, hence denled The’ reply mentloned in para-b 18

. 1nconect hence denied.

. Para-d 'is'_incorrect, hence denied. Under Article 13 of the

. '.Constitution of ’Islamic Repuhlic of Pakistan nobody can be vexed/

* punished twice for the same cause. (2007 PLC (CS) 1234), (2010

PLC (€9)876), (1987P PLC (CS) 629)

Para-e is 1ncorrect hence denled Ground-e of the appeal is well

reasoned

Para- £ is “incorrect, hence denied. There 'is no documentary

3 ev1dence that the appe]lant was afforded an opportunlty of cross




“examination, therefore, the appellant was deprfved of this

* opportunity which amounted to denial of a fair trial and due

~ process of law. (2016 SCMR 108) (1999 SCMR 2331).

- (. Para-G is incorrect, hence denied.

- In view of the above submlsswns it is, most humbly'
prayed that the legal pomts ralsed in- the rejoinder to be
con51dered in its true perspectlve and the appeal of the appellant

may please be accepted

e I

o Appellant
- Through@%‘é
L Inayat Ullah Khan
Advocate High _Court

= LLMUK)

* Dated: 29.10.2016




. BEFORE THE PROVINCIAL SERVICE TRIBUNAL, KPK, PESHAWAR.

. SANo.__ /2016

Rahid, Ullah Khan

...... R Appeliant
Versus [ |
- L G P/ PPO Peshawar & others ..... FTT U S Respon_dents -
AFFIDAVIT

1, Rahld Ullah Khan son of Saad Ali Ex. FC 718, Police

' Department ‘Khyber Pakhtunkhwa R/O Rak Sarkar P.O. Ghoriwala,
| Dnstnct Bannu do hereby afﬂrm and ~declare on oath that the
contents of the ReJomder are true and correct to the best of my

, knowledge and bellef and nothlng has been concealed from this

Hon’ble Trlbunal 7
' R I
ULV‘/JW/ |

Deponent




KHYBER PAKHTUNKWA SERVICE TRIBUNAL, PESHAWAR -

T To

No.' 367 /ST Dated _16 /2/ 2017
The District Police Officer, .
Government of Khyber Pakhtunkhwa,
Bannu. ' ‘
Subje(':t: - - JUDGMENT

I am directed to forward herewith a certified copy of Judgement dated
1.2.2017 passed by this Tribunal on the above subject for strict compliance.

) Encl: As above |

SERVICE TRIBUNAL
PESHAWAR.

. REGSTRAR

' KHYBER PAKHTUNKHWA .

LT
ERSRSA




