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BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
’ CAMP COURT ABBOTTABAD

SERVICE APPEAL NO. 1207/2015

Date of institution ...  27.10.2015
Date of judgment 19.01.2016

Pervez Akhiar, Junior Scale Slenograbhcﬁ Excise & Taxation Office,
Haripur. ..{Appellant)

VERSUS

—

Secretary to Govt. of Khyber Pakhtunkhwa, Excise & Taxation Department,
Peshawar. ' .

Director General, Excise & Taxation Department, KPK, Peshawar.

‘The Director Admn: Excise & Taxation Department, KPK, Peshawar.

Waheed Khan, Stenographer/Acting Superintendent, office of Director General

Excise and Taxation Department, Peshawar. ... (Respondents)

VN

Mr. Muhammad Asif Yousafzali,
Advocate. For appellant

Mr. Muhammad Saddique,

Senior Govt: Pleader For official Respondents
alongwith Legal Advisor No.1to 3

Sophia Noureen For private respondent
Advocate. - No. 4. ‘

Mr.Muhammad Azim Khan Afridi, Chairman

Mr.Abdul Latif Khan, : Member .
JUDGMENT
MUHAMMAD AZIM KHAN AFRIDI, CHAIRMAN: Pervez Akhtar,

Junior Scale Stenographer, Excisc and Taxation office Haripur, hercinafier referred to v

as the appellant, has preferred the instant appeal against the Secrcta‘ry to Government of

Khyber l’akhtunkhwa, Excise and Taxation Department and others incl.udi.ng private

respondent No.4,- Waheed Khan, under section 4 of the Khyber Pék;‘hlunkhwa Service

Tribunal, Acl, 197;4.» against the order of respondent No.l. bd‘ated 11.9.20‘1".5‘, -

communicated to appclla-nt on 28.9.2015, whereby his appeal dated 8.7.2015 treating e
1 -

him senior to private respondent No.4 was rejected.
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2. Brief facts giving 1"i":s'6?-t"6.t:lfe presen:t; dﬁiﬁéﬁﬁﬁ}are that the appellant was appoihted
as Juntor Scale Stenographer (BPS-12) in Excise and Taxation Department of KPK vide
order dated 23 12.1989. That a joint seniority list of Junior Scale Stenographers of
Excise and‘ Taxation Department of Khyber Pakhtunkhwa was issued by respondent
No.2, the Director General, Excise and Taxation Department, Khyber Pakhtunkhwa,
Peshawar, wherein appellant was shown a‘t S.No.2 while private respondent No.4 was
shown at S.No.6 of the said list. That a meeting of Departmental Pro.motion Committee
was held on .20.3.2012 wherein promotion of Junior Scale Stenographers against two
posts of Senior Scale Stenographers (BPS-16) were considered. That the promotion of
the appellant was deferred on account of a criminal case against him in the Court of
Learmmed Anti-Corruption Judge and private respondent No.4 was promoted as Senior
Scale Stenographer. That a post of Senior Scale Stenographer was reserved for the
promotion of the appellant. That after the acquittal of appellant, the appellant applied
for promotion but of no avail and vide letter dated 6.5.2015 promotion cése of+private
respondent No.4 to the post of Superintendent was taken up. That aggrieved of the said

decision, the appellant preferred departmental appeal which was rejected vide order

dated 11.9.2015 and hence the instant service appeal.

3. Learned counsel for the appellant has argued that as per final seniority list of

Junior Scale Steﬁographers (BPS-12) dated 31.12.2011 the name of the appellant was

enlisted at S.No.2 while the name of private respondent No.4 was enlisted at S.No.6.

That the appellant has joined the service on 23.12.1989 while private respondent No.4
has joined the service on 12.4.1999. That on the strength of meeting of DPC dated

20.3.2012 appellant was deferred due to his involvement in an anti-corruption case and

one regular post was reserved for him under Rule-V (a) (i), That one Muhammad \
Ismail enlisted as Junior Scale Stenographer at S.No. 1 has foregone his promotion and,
similarly, Mr.Faqir Khan, Mr. Ali Gohar and Mr.Fida Muhammad enlisted at S.No. 3 to
5 had also foregone their promotion énd, therefore, private respondent No.4 Mr,Waheed ' 1

Khan was promoted as Senior Scale Stenographer (BPS-15). That the department was

obliged to promote the appellant after his acquittal from the criminal case vide




Judgment dated 19.2.2013; b:i.llt' to extend ullduealfa_\:((')Ur to private respondent No.4 and to
usurp the rights of -the- appellant working baper for promotioq to the post of
Superintendent was prepafed and the said respondent was shown sole candidate in the
seniori& list dated 31 .8:20]4 constraining the appellant to prefer departmental appeal to
respoﬁdent No.l wﬁich was rejected vide order dated 11.9.2015.

4. Legal Advisor, Learned Senior Govt. Pleader for official respondents No.l to 3
and learned counsel for private respondent No.4 have argued that the appeal was not
entertain-able as no final order was passed. That the appellant is not entitled to claim
seniority or eligibility to the post of Superintendent unless and until he is promoted as
Senior Scale Stenographer. That the appeal being incompetent is liable to dismissal.

S. We have heard arguments of learned counsel for the parties and perused the

record.
6. The instant appeal has been preferred against final order passed by respondent

No.! daleci 11.9.2015 whereby departmental appeal of the appellant was rejected.
Section-4 of the Khyber Pakhtunkhwa Service Tn'bunal_ Act, 1974 authorizes a civil
servant aggrieved by any final order, whether original or appellate, made by a
departmental authority in respect of terms and conditions of civil servant to prefer an
appeal to Tribunal within thirty days of the communication of such order. According to
Section-7 of the said Act, a Tribunal may, on appeal, confirm, set-aside, vary or modify
the order appealed against. Since the order of respondent N(.)‘l is a final order within the
meaning of section 4 of the said Act and the Tribunal, in view of seétiop 7 of the said

Act may confirm, set-aside, vary or modify such order as such we are of the humble

- view that the appeal of the appellant, on the touchstone of the afore-stated provisions of

law, is competent and entertain-able.

7. Perusal of seniority list of Junior Scale Stenographers dated 31.12.2011

(Annexure-A pages 16 & 17) would reveal that the appellant was cited senior to private

respondent No.4 as the name of the appellant is reflecting at S.No.2 while that of private

respondent No.4 is shown at S.No.6. The said seniority list is neither disputed before us -

nor was evei earlier disputed by any civil servant or department. Perusal of minutes of
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the meeting of Departmental Promotion Commitige dated 20.3.2012 (Annexure-B page-
18) would suggest that the said seniority list was considered in the same sequence and
Muhammad Tsmail appearing at S.No.l was not promoted as he opted to forego

promotion while appellant enlisted at S.No.2 was deferred due to his involvement in an

“anti-corruption case while other three civil servants namely Faqir Khan, Ali Gohar and

Fida Muhammad enlisted at S.No.3, 4 and 5 were not promoted as they had opted for
foregoing their promotion and, resultantly, private respondent No.4, Mr. Waheed Khan,
was cleared for regular promotion as Senior Scale Sténographcr. A caré'fu] perusal of
the said minutes would suggest that the appellaqt was otherwise eligible to promotion
but was deferred due to involvement in the said criminal case and the department,
therefore, reserved a post for promotin’g him, in case of acquittal, under Rule-V(a)(ii) of
Khyber Pakhtunkhwa Civil Servants Promotion Policy, 2009. It is also not disputed
before us and is also established from the fecord that the appellant was abquitted n the
riminal case by the Court of learned Special Judge Anti-Corruption, Khyber
Pakhtunkhwa (Camp at Abbottabad) vide judgment dated 19.9.2013_. In such a situ_ation
and keeping in view the findings of the Departmental l’fomotion Committé mn its
meeting dated 20.3.2012 thé competent authority was obliged to have constituted a DPC
for the consideration of the case of the appellant for promotion to the post of Senior
Scale Stenographer. It is observed with concern that the authority, in negatiné their own
stance taken in the said meeting, initiated proceedings for filling up the post of
Superintendent by considering private respondent No.4, Mr. Waheed Khan, against the
said ﬁost as a sole aspirant despite the fact that he may not remain senior if the appellant
is considered for promotion to the post of Senior Scale Stenographer and so promoted.
In such a svituation it was desirable and appropriate for the appellate authority to have
considered the departmental appeal of the appellant with a positive note. The final order

of the appellate authority by filing the departmental appeal of the appellant vide order

~ dated 11.9.2015 is, therefore, found contrary to the norms of Justice and fair play and,

therefore, provides space for interference by this Court.
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8. In view of tl;e abovc‘:,fw.e‘ are, tllergafor_e-,‘,;lq_:l_ft with no option but to ac;;ept the
present appéal and set aside the impugned final order of the appellate authority and
direct that ihg case of the appellant be considered for promotion to the post of Senior
Scale Stenographer at the first instance and, there-after, the post of Superintendent be
filled in keeping in view. the mandates and spirit of law including seniority list updated
there-after in the prescﬁbcd manners. ;l‘he appeal 1s accepted in the above terms. Parties

are, however, left to bear their own costs. I'ile be consigned to the record room.

- (MuhammadAzim Khan-Afridi)
( ‘ Chairman é

ol
(Abdul Latif) / q ¢
Member-
ANNOUNCED
19.01.2016




Date of Order -

or

‘proceedings.

Order or other proceedings with Signature of Judge or Magistrate and that of
parties where necessary.
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| KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

: CAMP COURT ABBOTTABAD

|

‘ SERVICE APPEAL NO. 1207/2015

'A -
{Pervez Akhtar-vs-Secretary Excise & Taxation Department etc. )
JUDGMENT

19.01.2016 E—

- MUHAMMAD AZIM KHAN AFRIDI, CHAIRMAN:

Appellant with counsel, Mr.Arshad Javed, Inspector {lit) and Legal

Advisor alongwith Mr. Muhammad Saddique, Senior Government Pleader |

for official respondents No.1 to 3 and counsel for private respondent No.4

present. Arguments heard and record perused. -

Vide our detailed judgment of today, placed on file, we accept the |

present appeal and set aside the impugned final order of the appellate

authority and direct that the case of the appellant be considered for

promotion to the post of Senior Scal‘e Stenographer at the first instance and,
there-after, the post of Superintendent be filled in keeping in view the
mandates and s;pirit of law, in;luding seniority list updated there-after in the
prescribed manners. The appeal is accepted in the above terms. Parties are,

however, left to bear their own costs. File be consigned to the record room.

an

(Abdul Latif)
Member

mad Azim Khan Afridi)
Chairman

ANNOUNCED
19.01.2016
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16.12.2015

Appellant in person and Mr. Arshed Javed, Inspector (Iitigation)‘

alongwith Mr. Muhammad Siddique, Sr.GP for official respondents
present. Due to non-availability of D.B, appeal is adjourned for
rejoinder and final hearing before D.B to 19.1.2016 at Camp Court

A/Abad. Status-quo be maintained.

Chalrman
Camp Court A/Abad

R e
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29.10.2015

o,

o

- ‘Appellant with counsel present. Learned counsel for the
appellant argued that-the appellant was appqinted as Junior Scale ‘,
Stenographer in thé year 1989 while priVate respondent No. 4, Waheéd %
Khan, was appointed as in the year 1999. That vide bromo‘tion order
dated $0.3.2012 appellant was deferred as he was involved in an
inquiry being conducted by the Anti Corruption Department and a post
was reserved for his consideration to promotion. That the appellant |
was acquitted of the charg’es: vide order dated 19.9.2013 but was not
considered for promotion and finally appellant departmental appeal
dated 8.7.2015 which was rejected on 11.9.2015 but communicated to
r;lppeliant on 28.9.2015 and hence the instant service appeal on

© 1 27.10.2015. ‘ ‘ 5
That the appellant is entitled to promotion with retrospective
.effect .and from the date when privaté respondent No. 4 was
promoted. |

Points urged need consideration. Admit. Subject to deposit of

security and process fee within 10 days, notices be issued to the -
respondents for written reply/comments for 17.11.2015 before S.B at
Camp Court Abbottabad as the matter pertains to the territorial limits

b

fixed. Status-quo be maintained.

Chaﬁn?é)n
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Appellant in person, Mr.Arshad Javed, Inspector (lit) dlongwith

Mr.Muhaminad Siddique, Sr.G.P for official respondents No.! to 3 and
counsel for private respondent No.4 present. Written reply by official
respondents as well as  private respondent alongwith Wakalat Nama
submitted. The appeal is assigned to D.B for rejoinder and final hearing

for 16.12.2015 at Camp Court A/Abad. Status-quo be maintained.

C hﬁﬁ;m

Camp Court A/Abac!.,

st

of Hazara Division. Notice of stay application be also issued for the date ‘

g
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77 ~ Form- A |
FORM: OF ORDER SHEET
Court of - | |
Case No. 1207/2015
S.Nb. Date of order Order or other proceedings with signature of judge or Magistrate
Proceedings '
1 2 3
1 27.10.2015 The appeal of Mr. Pervez Akhtar presented foday by Mr.
Muhammad Asif Yousafzai Advqcate may be entered in the
Institution register and put up to the Worthy Chairman for
proper order. |
S D—ﬁ/—f/ﬁ
. | A REGISTRAR. <
2 2 —tg — N This case is entrusted to S. Bench for pf’eliﬁwina"ry

L4
hearing to be put up thereon q— to - Self ;/,
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 BEFORE’THE KPK *SERVICE TRIBUNAL
T PESHAWAR.

S.A No. ]ﬁoj} /2015.

. Pervez Akhter Junior Scale Stenographer;E_SE‘;c:i'se

and Taxation Office, Haripur. .
i

Apﬁel lant

Versus

Secretary, to Government of KPK Excise -and

Taxation Department, Peshawar and others.

Respondents
Service appeal ;
) I N DE X
S.No. | Particulars : _ Annexures | Pages
) Q.1 : Service appeal alongwith affidavit. ' ) =t$
2 “Copy of joint seniority list. A Jb=17
3 Coy of minutes of the meeting. B 12
’:1 Copy of application alongwith the - C
judgment. : ' /)9 - 9.6
5 Copy of summary prepared for the D -
promotion of Junior Scale : e
Stenographer of dated 17.07.2014. e S -37
6 . | Copy of letter dated 06.05.2015 E&F
.| and seniority list of Senior Scale ‘
Stenographer. . , 38 - a,
7 "| Copy of appeal » G \g - 3?—
g Copy of decision of respondent H
No.1 dated 11.09.2015 which was 33'
‘communicated to appellant on

28.09.2015.




- 17
| | s S L
10 - C.M. Apéliéatiori along";’iﬁ; o
affidavit.
1 Vakalatnama
Appellant

. Through:- @/
. - . . . v_
S (Abdul Shakoor kian)

Advocate Supreme  Court of
Pakistan Abbottabad.

-Dated:-26/10/2015.
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S.A'No." 9+ /2015.

Pervez Akhter Junior Scale Stenographer Excise
and Taxation Office, Haripur.

Appellant

Versus

. Secretary, to Government of KPK Excise and

Taxation Department, Peshawar.

AN

. The Director General, Excise and Taxation

1
i
.

" 3.The Director Admn, Excise and Takation

Department, K.P.K Peshawar.

4 . Waheed Khan, Stenographer / Acting !

Superintendent, office "of Director General

St 2

e

Excise and Taxation Department, Peshawar.

PRy

‘ ' Department, K.P.K Peshawar.
Respondents
| .

|

APPEAL UNDER SECTION 4 OF XPK

SERVICE TRIBUNAL ACT 1974 against

the decision of resgonden't.Nd_.l
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dated ~ 11.09.2015, _ which _ was

communicated to  appellant on

28.09.2015, whereby it has filed

his appeal dated 08.07.2015 for

treating him Senior to respondent

No.4 after his being promoted as

Senior Scale Stehographer, in the

light of letter No.1500 /Estb/P-
19.08.2015 of

File dated

respondent No.2.

It is respectfully submitted as under:-

1. That on 23.12.1989 the appellant was
appointed as Junior - Scale

Stenographer in BPS-12 in Excise and

accordingly posted in the office of
Excise and Taxation officer

Abbottabad.

That appellant since joining the

service 1is performing his duties

_ Taxation Department of KPK and
2
|
|

with full devotion and he has never
provided any opportunity to his

superiors even for issuance of

warning.

3
1




d". : 3. ;That on 3;7}?j?°il a joint seniority
of Junior Scale Stenographefs of
Excise & Taxation Department of KPK 'f'
was issued from the office of f

respondent No.2. Copy of - joint

|
”;“A_ , ' A : seniority list is  annexed as
Annexure A. ‘ o
4. That under the said seniority 1list
appellant was at serial No.2 in

terms of his seniority of UJunior

Scale’ Stenographer of Excise Aand :
Taxation Department | KPK. Whereas
respondent No.4 was enlistgd at
serial No.6 of the said seqiority
list. Meaning thereby the respondent
No.4 . was four | sﬁep juniér to
appellant in the said seﬁiority
list. It is pertinent to mention
here  that _said seniority‘ 1i§t
remained same being not chalienged
by any of Juﬁior : Scale

Stenographers.A 1 |

5. That on 20.03.2012 a meeting of |
Departmental Promotion Committee was

held for the promotion of Junior

5
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Scale Steﬁbg?apher against the two

posts of Senior Scale Stenographers

BPS-16. In the said meeting the.

present appellaﬁt due to fofegoiné
the promotion by one Muhammad
Ismaeel Junior 'Scalé Stenog;apher
who was the seniof most Junior Scale
Stenographér Ain the aforesaid
seniority lisﬁ #he appellant ‘ became
senior ‘mést Junior ;Scale
Stenogfapher,-but, his pfomotion was
deferred on.account of pendency of a

case against him in the court of

Anti-Corruption Judge, whereas, due

to foregoing the promotion by'other

three Junior Scale Stenographers the

respondent No.4 - was cleared for

regular promotion as Senior : Scale
Stenographer. It 1is also pertinent

to mention here that - the

Departmental Promotion Committee has

reserved one regular post of Senior

Scale Stenographer for the promotion

of present appellant. Coy of minutes

of the meeting is annexéd as

Annexure B.

-~




ffiétw appéiigﬁE shortly after the

aforésaid”'JDgpartmental‘ Promotion
Committee meeting was acquittéd in
the case due to pendency of  which
his _promotion was deferred but a
post of Senior Scale Stenographer
was reserved- for his promotion as
Senior Scale. Steﬁographer.- The
appellant after his being acqhitted
in the case"due to whicﬁ his

promotion was deferred had sent the

copy of the same to respondent No.2

for  their . doing needful,

appellant be promoted with effect ™

from 20.03.2012. Copy of application

alongwith the judgment is anneked’é%fﬂ‘

Annexure C.

That appellant after the submission
of aforesaid application had waited
a long for the constitution of -

Departmental Promotion Committee by

respondent No.l1, so appellant be
promoted as  Senior Scale
Stenographer by retaining  his:

seniority as it stood on 31.12.2011,°

but no effect. As it is clear from




e i

the “afor&iiifthned meeting of D.P.C
that - appellant caée for the
promotion was deferred on the basis
of pendency of a case and he wés not

superseded.

8. That appellant time and again had
been asking the respondent that they

may do the needful for_ the

constitution of DPC so appellant be L
promoted as Seniorv ;Scale
Stenographer: w.e.f 20.03.201? and
accordingly be declaredA aé ‘senior i
most Senior Scale Stenographer; But, o . 
alas till this date theA respﬁndent
No.1l had noﬁ constituted any DPC
meeting so it would consider‘ the
case of pfomotion of appellént with
effect from 20.03.2012. Howevgr, on
17;07.2014 Aa working paper for the
promotion = of Junior | iScale
Stehographers in BPS-14 to the post
of Senior Scale Stenographer BPS-16
‘was prepared - for the cénsideration.
of DPC, but, no DPC.was'constituted'

thereof. It is not out of context to

mention here that in that wbrking

S L CeE e neT




édﬁé& apgéiigﬁt was shown at serial
Noiz'in terms of his seniority. The
same was highly unjust, unfair,
unethical against the  good

conscience, equity and law. As the

.case of appellant is very cléar that

he was deferred on account of-

pendency of a case. After hisfbe;ng
acquitted in that case, ~hé was
entitled to be promoted by tﬁe DPC
w.e.f 20.03;2012 by retaining his

seniority as it stood on 31.12.2011.

‘But same was not done as yet.

However, due to hue and cry of the :

appellant the aforesaid summafy was
not referred:to DPC. Cop? of summary
preparéd for the promotion of Junior
Scale Stenographer of ~dated

17.07.2014 is annexed as Annxure D.

‘That appellant, through a letter

dated 06.05.2015, which was sent to
hinf by someone, on 18.06.2015 frdm
the office of respondent - No.1
thrgggp(ﬁa;, haé come to know‘thét
thé réspéﬁaent No.4 was goinglt& bé

promoted as Superintendent. He after

N



10.

"being aware &f the said fact - tried

to get "some other document on thé

‘basis of which respondent No.4 was

going to  be  promoted as
Superintendent. ﬁe as~ a -resdlt of
that effoft} became able to iget a
final seniority list of Senior Scale
Stenographer Which was showiné that
there is only‘respondent No.4; Cbpy
of letter dated 06.05.2015 and
seniority 1list of Senior - Scale

Stenographer is annexed as Annexure

"E & F.

That appellant being aggrieved from
the decision of respondent No.2 of

the promotion of respondent .No.4,

who, if the DPC was constituted

after his acquittal for his

_ promotion w.e.f 20.03.2012 would be

juﬁior to him and in no way would
be promoted earlier to him filed

appeal against the same before

respondent No.1l. Copy"of ‘appeal is

annexed as Annexure G.
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- 11. That reépéﬁaent No.1l instead of

constituting a DPC- for its méeting
for the proﬁotioh of'appellanﬁ with
effect from 20.03.2012 so he may
rank senior to respondent No.4 and
be promoted as Superintenéent
earlier to him has filed the‘same.
Copy of decision of respondent No.1l

dated 11.09.2015 which  was

28.09.2015 is annexed as Annexure H. |

|
. \
. : |
communicated to appellant on :
12. That wunder the circumstances :the
appellant 1is left with no other i
option but to file appeal before ‘

this Honourable Tribunal. - Hence,

this appeal, ' inter-alia, on the

foilowing grounds and that other
better grounds which shall be urged %

at the time of hearings. o n

GROUNDS - 3

a. That it is drystél cleaf Erom
the minutes of the meeting of
DPC dated 20.03.2012 | that
appellant was deferred by DPC in

that meeting, thus, he after his
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acquittal in the <case was

ileééii;%éntitled to be promoted

as Senior Scale Stenographer
w.e.f 20.03.2012. In view of

this position he would rank

 senior to respondent No.4 as

Senior Scale Stenographer and
deserve to be promoted as

Superintendent earlier to him.

That, - appellant is Suffering on
account of in-action ané non-
action of the respondents ?f not
constituting the D.P.C fér his
promotion . as . Senior . Scale
Stenographer w.é.f -20.05.2012.
it is wéll settled that ﬁo one
shall suffer on account of in
action-and non action of public

functions thus, appellantzunder

-the circumstances in no way can

be deprived from his right of
being promoted as Senior: Scale
Stenographer and subsequently as

Superintendent earlier to

D g T AL DI

réépbndéﬁt No.4.
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T anten s
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That,

wfééis highly unjust, un-
fair, —against the' equify and
good chsciencé that appeilant
who was having legal right;to be
promoted w.e.f 20.03.2015 and
so rank senior to resp?ndent
No.4 | as Senior | ~ Scale
Stenographer was not pfoﬁoted

for benefiting the respondent

No.4. Under the policy of fair

play - it is utmost duﬁy_ of
respondents that they ﬁefore
doing needful for the prohotion
of respondent No.4 | as

Superintendent constitutes a DPC

- for the promotion of appellant

as Senior Scale Stenographer. So
he may be promoted as
Superintendent earlier: to

respondent NG. 4.

That, it is settledblaw,-if'any
Goverhmént Servant fwhose
promotion is deferred for want
of -something and Aother are

promoted --in the same meeting

will be promoted after the
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' PRAYER

- removal of that deficiencyiw.e.f

thek‘défg on which other have
been promoted. As such under the
said principle of law the

respondents are under obligation

to first constitute the Dﬁc for

the promotion of appellant with
effect from 20.03.2012 and then
do needful for the promotion of

Senior Scale Stenographer as

Superintendent. As the appellant

on the date of prOmotibn of
respondent No.4 as:Senior:Scale
Stenographer was four ; step
senior to him. As_ unde¥ the
settled principle of law and
justice he cannot. be deprived
from his right ' of .be¢omiﬁg

Senior 'Scale Stenographer and

rank senior to respondent No.4.

That appeél is within time.

It is, therefore, very humbly ﬁrayed

that  this  Honourable Tribunal may

graciously be pleased to pass an order as

follows: -
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. That appellant was deferred

only, as such, he after;being
acquitted in ‘the casé was
having a. legitimate right to
be promoted as Sénioré Scale

Stenographer w.e.f 20.03.2012

the date of DPC meeting.

. That " appellant in no way

shall suffer on account of in

action and non-action of the

respondents - of  not
constituting DPé for his
promotiqn as 'Sénior : Sqaie
Stenographer w.e.f date of

DPC on which date  the

‘respondent No.4 was promoted

as Senior Scale Stenographer
who was four step junior‘ to

the appellant.

.That = - respondents ’ are

prohibited to promote ‘the
respondent No.4 - : - as

Superintendent  before  the

“constitution of DEC meeting-

for the = promotion - of
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appellant as Senior ' Scale

. Stenographer w.e.f 20.03.2012

since the deficiency on
account of which he was
deferred had been removed two

years back.

. That it is the legal right of

appellant that he be promoted
as Senior Scale Stenog?apher
with effect from 20.03.2012
by rétaining his seniority
existing on that date after
the non-existing ;_ of
deficiéncy on account of

which his case was déferred

for promotion.

. That respondents are under

legal obligation to fist

constitute a DPC meeting for
the promotion of appellant as

Senior Scale ~ Stenographer

w.e.f 20.03.2012 by rétaining ;

his seniority on that date

‘““béfé;e"doing anything for the

5
<

promotion of Senior ‘- Scale :



Stenographer ' 1 as

i

Subefintendént.

6. That appellant be promoted by
DPC w.e.f. 20.03.2012 aéainst
the postu of Senior ?Scale
Steﬁographer which 1is istill
lying vacant - sinqe i then
alongwitﬁ all-backAbenefits.

Sod

Appellant

Through:- £§5//
. -

(Abdul Shakoor Khan)
Advocate Supreme Court of
4 _ Pakistan Abbottabad.
Dated:- 26/10/2015.

AFFIDAVIT

I, Pervaz Akhter Junior Scale Stenographer
Excise and Taxation Office, Haripur, do hereby
declare on oath that the contents of the
appeal are true and correct and nothing has
been concealed from this Honourable Court.

Dated: 26/10/2015.

&
2
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=" DIRECTORATE GENEF E & TAXATION,

Ly o]

© NOHEICATION © I - | .
P ‘_--“"'.’ o : g o peshawar, dated ?0/01!._2012
NbSQHCIEstb/xxxV-A-zzr- Final "‘Segionty ist of Jumjor Scale Stenographer

(BPS-12), Excise & Taigation Department, Khyber PakhtunkhWa. as it‘*,s'tboti:! on 31-12-

2011, is circulated for information of all concerned.

KHYBER

§<%--<g*]

No. /Estb/ XXXV-I\-227
~ Gopy forwarded 10

1. All Excise & Taxation Officers in Khyber pakhtunkhwa.
9. Section Officer (Estd), Excise & Taxation Departme t

o Peshawar. _
3. Qfﬂcia\s qohcerned. :

i

,
J

t

1

{

i
1.
H
!,
i -
H

gl ,. ) C _
A KHYBER PAKHTUNKHWA PESHAY T puNEure A
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}c»« ¥ MINUTES OF N

THE _MEETING - of DEPARTMENTAL
.~ EROMOTION CommiTree

A UEETING OF Excise g
- TAXATION DEPARjTMENT HELD ON 20-03 ._
3 ‘

:2012 AT-11:00 AM
In order to fij up the two . regul
- (BPS.15) meeling of {he Departmenta] Pro
/ 9

L, Department Khyber Pakhtu"nkh’wa was held o
L Director Genera) g '

ar posis of Senijor Scale Stenographars

motion Committee of Excise & Taxati
n 20-03-2012

, I Pakhtunkh: to discuss the cases of
o promotlon,of Junior Scale Stenographer (BPS-12) o the post of Senior Scale
v Stenographer (BPS.15) T following mempe

/

1. Syed Nazar Hussain Shah™ ' , ~In Chair

Director Generai, Excise & Taxation, - :
Khyber Pakiwtunkhwa.

2. Mohammad Kabjr Afridi, . _ " Member

Director (Admn.), Excise & Taxation, B

Khyber Pakhtunkhw|a. )

Syed Mazhar Aj; Shah, _ » . Member

Section Officer (Estqblishment), : :

Excise & Taxation Department, Khyber.Pakhtunkhwa; S

after thorough examination ang scrutiny of service record
of eligible officials, decided as follows: ‘ .
— ., ____._-.-__-..%_h_.__-_L._ﬁ-.h_____;ﬁ___ ...... _— —
'S.No. | Name of Junior Scale | T Decision |
S S.feﬂqgf?!?.hsf.(@_’?_.s..:1 2) N
B AT madrsma ity Op té’d*ft'é{.fc'i’fe;c}f Promotions

[iDefe

i nisXallegadsing vemer
e gReaduelt ﬁ?.,’%gﬁds.ﬂ.},‘i‘,’,“_ﬁeﬁ,.e )
o o aihoughZone i gyt e L
{Khyber khtuhKRwa ‘Civil-Servants
ule:

pted to for g0 promotion.

121290 promotion for fim b g
O ted to fore e

g9 promotion for time—bhc-n@ : B
D Rt :_“? .::."::..;. Do "-——~—w -..-—-A-. ::.—l- - ‘_Fx"’-‘lh-'-_b_'_-_‘ 1;‘%—‘,;,%,._‘.- R
LAO] C.eg,ularxgr‘omgtl_om ER FSERIONSTE fe;.,«S;temogrzapher.. A
1.5y st w0 2l 4 i Uit S EOlEN0, o [
K AR ¥ . L& e St o by it
LS e s —__H-}""'-fw‘-‘:.{sh_.?’* I T e SR oJ
S TN Y

/-
2XChange of thanks.

2ENekal, Cxcise & Taxar;
Khyber Pakhiunkhwa
Peshawar

CERN
\ i
/ v \N\ \u..,-“: 0
MO{HAMMQD-MB:R AFRIDI  MN\N\estoc

SYED MAZHAR AL SHA
QireCtor A\dmn), é; Section Officer,
/E/xcise & Taxation, . Excise & Taxation Departm i,
Ahyber Pakhtunkhwa. Khyber Pakhtunkhwa
Peshawar

Peshawar N

-
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ol FINA‘L SENIORITY LIST-OF JUNlog SCALE STENC
R .

KHYBER PAKHTUN‘

? . MrMuhammad lsmad " . Swat - | 22-121857 | 050511
:i 2 |MrPervazAkitar - | Abbotiabad | 12-04-1067 | 2312
- 3 |MrFaqi khan Kohat | 16-01-1969 |  26.05-1¢
i 4 - |Mr.Ali Gohar Swabi | 20-04-1969 134014

. 5 |McFida Muhammad | Peshawar | 08-10-1969 |  17-10-9

' 6. [Mr. Waheed khan Peshawar | 16-12-1973 120418

: 7 |Mr, Bawar Khan Swat | 12-02-1058 | 01-06-19
f 8 " |Mr. Shabir Ahmad Abbottzbad | 06-12-1958 |  18-05-19
9 |Mr. Rahamdi Khan CSwat | '01-02-1957 | * 03.03-49
10 |Mr. Nasrullah Khan Karak | 14-00-1969 |  14-09-10)

11 [Mr. Musa Khan Karak 01-11-1966 | 12.07-19€

12, |Mr.Mohammad Riaz | Mansehra | 18-05-1953 |  08-01-197

13 |Mr. Ali Gohar-1i Charsadda | 10-01-1958 |  23-08-197

14. |Mr. Abdul Hafeez Peshawar }22.08-1978 26-04-200




o ™
Annexure € -- o

: vNo N\ /ESTB Dated Haripur, the \S ~\1— /2013
From ~ The Excise & Taxation Officer,
Haripur
To

‘The Director General, -
Excise & Taxation Departiment,
Khyber Pakhtunkhwa, '
Peshawar.

Through - PROPER CHANNEL

Subject:  PROMOTION OF THE APPLICANT AS SENIOR SCALE .~
STENOGRAPHER AND THEREAFTER PROMOTION OF THE
APPLICANT AS SUPERINTENDENT AND GRANT OF ALL BACK -

. BENEEITS.FROM THE DATE OF DEFERMENT LE. 20/03/2012 BY
 THE DEPARTMENTAL PROMOTION COMMITTEE OF EXCISE &
TAXATION DEPARTMENT

Memorandum

Enclose plcasc find herewith an application / representation on' the

subject noted above (in ;01':igin;fsl) submitted by Mr. Pervez Akhtar, Stenographer of

this office for favourablc consideration plcase.

(et ) LY
_ _ o o Excise & Taxdtion Officer,

Aashesof

. Haripur




Throﬁgl-i'-';

~ Subject:

The Director General,
Excise & Taxation,

Khyber Pakhtunkhwa,
Peshawar. '

PROPER CHANNEL

PROMOTION OF THE APPLICANT AS. SENIOR SCALE -

STENOGRAPHER AND THEREAFTER PROMOTION OF THE =~ : .
APPLICANT AS SUPERINTENDENT AND GRANT OF ALL BACK = .
BENEFITS FROM THE DATE OF DEFERMENT LE. 20/032012 BY - . _
THE DEPARTMENTAL PROMOTION COMMITTEE OF EXCISE &

TAXATION DEPARTMENT .

It is respectfully submitted as under:-

1

That the applicant is serving in the Excise & Taxation

Department from 23/12/1989 as Junior Scale Stenographer'and s

preseotly posted at Haripur Excise & Taxation Office.

That in the year 2012 two posts of the Semior Scale . .-
Stenographers fell vacant in the Excise & Taxation Departmcnt ,‘ R
and aftcr complying with the formalities, the meetiﬁg of the v‘ ¥
Departmental Promotion Committee was held on 20/03/2012
:bcin.g,hca_dcd by your goodself. Copy of the minutes of the Q

- meeting 1s atlached as Annexure “A”

That only the applicant and one Waheed Khan’s cases for

promotion were considered being fit and qualified for promotion =

as per criteria for such promotion.

That (he applicant was defetred on the allegation that the -

applicant is involved in an anti-corruption case, though, such

ground is alicn to be considered for the promotion of the Junior -

Scale Sicnographcr to the post of Senior Scale Stenographer. The =

only hurdle which could have been considered for deferment of

the ‘promotion of the applicant if ‘any was péndency of any

disciplinary proccedings against the applicant and no such

proceedings were pending against the applicant, therefore, the
ground for dcferaent is void ab-initio.
MQ&*IQ_EQ .

2




Y“/ A ' 5. That the applicant preferred applicatidn as well as representation
s c for redressal of the grievance of the applicant, however, without -

s : any fruitful result.

6. That on 1 9/09/?013 the apphcant has been acqultted under .

section 249-A Cr. PC from the alleged anti corruptxon case by thc
Honourable ~ Special Judge Anti  Corruption- (Provincial),‘ |
' Peshawar Camp-at Abbottabad. Copy of the said order of the

. court 1s attached as Annexure “B”.

7. That it is pertinent to mention that one Vacahcy of Senior Scale-
‘ ‘Stenographer  was reserved for the applicant. Dﬁring the

‘ intcrvening period a post of Superintendent has fallen vacant and

- . the same 1s {illed up Iﬁy promoting the above said Waheed Khan

who is about ten ycars junior in service to the applicant. -

8. That the ground on the basis of which the promotion of the
applicant was deferred waé no more a legal ground and now it is |
- proved that the applicant was involved falsely in the said anti
- corruption case, thus, it will be highly in the interest of justice
and law that the injustice done to the applicant may be remedied
- by promoting the applicant as Senior Scale Stenographer from
the datc of his deferment i.e. 20/03/2012 and thereafter he may
be promoted as Supcrintendent being senior most stenographer in
--thc department and also be granted the back benefits from which
the applicant has been deprived without any legal and justifiable _ |

TEAsOMN.
- Hence, this application.

It is, respectfully prayed, that the case for promotioh'of' the -
apphcant as cxpiamcd in the subject. may kindly be processed and the
concerned authomy may kindly be requested for the grant of promotion

to the applicant as requested in the subject above.

Dated 18/11/2013 S i =N

PERVAIZ AKHTAR =~ .
L Stenographer S
’ : o L Excise & Taxation office

ch.mzku.cp . A Haripur




\“t :}aﬁ.o\g

&nti (‘ormpﬂnﬂ
kh\ hoy l'akhmu}“\m Peshawu

ATTESTED

1. Accused Pervez Akhtar prcscnt ou b’ul wuli his

counsel and P.p: for statc prcsent Muhamnmd
Riaz cousin of’ compl'unam “who carlier rcportgd .
about the proceedmos of compiamant Nazak khan
to. Saudi Arabia, is present and h1> ‘statement -
recorded as CW-1. ln the meanw lnh. counsel tor |
accused Pcrvu Akht'\r had qlrw.dv ‘moved an
apphcatlon u/s 249-A Cr.Pc for acquittal 'of‘
accused hcnce arg,umcnts on apphc.ttxon were :

hcard and rccmd puusLd

I"rom thc rccord it is cle'u' that ou thc report of
LOlll[)Lll[l“lIlt Nazak kh.m. that accused i’cncz )
Akhtar, a stenographer - in ‘Excise & Taxation
Department Haripur is d‘.mandmU Rs.1200¢-
illegal gratification tor trfmxtc of motoreycle
reglstratxon and _after lodbmc of FIR a raid'
supcrwscd by lllaq.l Magbtrata was conducted
and Rs. 1200/~ were rccoxcrcd from his _front
pocket After interrogation - and muslu_‘.mon

chatlan apainst himowas submitted.

Durmg tml the prosecutlon exammcd PW-1i
Fazal Gul. khan Judxcml I\Iag,xstratc. l’\\
Zahxdur Rehman, the then C. 0. ACE Haripur and
PW—B Syed Plambcr Raza.

From the raid rgpmt of Iudi.ciﬁl':Magistmlc:
Ex.PW1/4 para-3. 1t 1S clear” tl}at.thc alleged
recovery is cffcctcd from the possession of
accused (front pocket) however in . cross
exammatlon PW- 3 Piamber Raza replied that the
shirt of accused was not taken into possession by
the 1.O. due to' the reason that the shirt was
having no front pocket at all. At the' same |

timePW-2 Zahidw Rehman has admitted that at

.




ta. A0\
mmwru, :
Ang (‘nrrmf’-m
, vn srf ik 1:&!3‘-_\'2 vr Pt

Callied

' Zeam Todge
\ B Euawar

“the-time. of raid, he has not.

. _cofiversation between accused and complainant.

“instead of motor eycle. The

The cross examination of Zahidur Rehman shows

that ne documents with regard to the transier of
motorcycle were produced to him or to the.

: nmf,lsllat(., nor the same were. rccovgnd from

accused. If '1t all the amount was to be p'ud for

* transfer o_f registration "of niotor cycle' then

complainant was sup‘bo.sc- to hand over the

-relevant documents required for. such transter.
Besides these - facts, during.

investigation complainant

affidavit that the case was reported and registered

duc 10 mis-understanding  and. accused  hud
informed him of the registration fee nt’ motor car

said alfidavit was

admitted by PW-2 Zahidur Rehman and s

ava'ilable on file as Ex.PW2/D-1. In addition to -

. that complainant is not available in thc country to

5.

"accusgd dnd therefore

249-A Cr.Pc is attracted to his case.

support the prosecunon case..

After co'nsidéring all these aspects of ‘the case, 1

am of the view, that even if complainant would:

have been available, he may not .have depused

‘ ag,ainbl the accused due to the carlier compromise

between them. Moreso, the contradiction between

the raid report and that of PW-3 Piamber Raza is

“so-glaring that it shatter the whole prosccution

case and even if remaining evidence is recorded.

it may not converge into the conviction of

in- liLJ}i 0(’ the above

chscusston it is held that there is no prolmluhtv of

. conviction of accused and provision of scction

*

Resultantly, this application. is accepted and

accuséd Pervez Akhtar stenographer Excise &

Taxation office Haripur is acquitted in the case.

heard  any "

the - course of

had presented an



-

Fle is on bail and is relioved and his sureties are

~ also discharged.

’ The ‘case property, if any, be képt intact till the
‘expiry of the period of limitation prescribed for

. appeal/revision.

‘Order announced and the case file be consigned

to the record room afler its necessary completion.

Announced.” = ' ' o :

Abbottabad. =~ - > g Cantpe.

19.09.2013. Y - Y
B . ;;}ecial }megc. >

' ' : Anti-Corruption KPK,

( Camp at Abbottabad )

NG
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Daled Pashavar : / 7/ ,_’2:/_12014. .
| . 4 : ,
To The Secretary 1o Governmen of Khyber Pakhiunkhwa, P P
’ Excise ang Taxation Depar!mcnl.; .
. . SR 5
Subject: o

. i |

) . ing calier scheduled lor
=174 772G 2l 10:00 py in Officeof

the undersigned, A ievise?i ing pa . : B '

t
b

Il is thereipre. reques(ed ¥y kindly be

that a fepresen|
. Rl
d meeling af ihe lime, date

) : alive of your Ollice mg
depuled fp allend Lhe saj

and venue gg Menlioned aboye,

; v

‘\\\\Q‘w -. : DIRE%MT-".-‘- ;.

CFOR ENCRAL i'/)) L
EXCISE 8 TaxaTION ¢




SUBJECT: ‘PRO

MOTION 6F JUNIOR SCALE S‘_I'ENOGRAPHER { }
S NQGRAPHER]BPS-lﬁl. - .

3-

IS

GOVERNME_NT OF KHYBER PUKH
EXCISE 8 TAXATION DEPAR

TUNKHAWA,

WORKING pAPCR

ENIOR SCALE STE

“8y prorﬁo lion, on

Slenographers {BPS-14). with o}

condidote is availabt

e for Promotion,

waore
rch 2010, the following:

least

ooy | ome [ o
. : STENOGHAPHER :
T Muhammad Isniait 22-12-1957 . | 22-01-1985
Z Mr. Pervez Akhlar. 12-04-1957 23-12-1989 . |
3- Mr. Faqlr Khan, 16-01-1969 29-05-1990 ]
B Gohard. | 29:04-1588" . 3310950
? Mr. Fida Muhamm_ad. 08-10-1869 17-10-1930 :

Senlority-cum-filng}s,
S yeors sorvico 018 §t;
then by initio recruitmen©,

iR

" AGR

As per Gvdilable recorg it is cerl!(ieé thot:-

i} None of

1) '

: -~ dyears,
sy

v}

vi

Vi)

Al the olficials o
-regulor basis and

All the “olficials
Qualitying servic

re holding the
none of them is

posis of Juni

Seniority of the ofticials is fing ond undispute,

N

L

TMENT.

5 {BPS-14) YO THE pOST OF

from omon,
clhy rovicleel

Whelher Eflgible

»“4\&_*‘__

Yes

COmer signe,
Opled

No ollicials gre aclually 5efving on deputalion or long leave,

or Scale Sienogrupher (BPS-
holding the POsl on ud-hoc baosis,

have completed the prescﬁbéd miniml,lm length of
e. . . : :

yoer Pakhlurkhwa [x
omed/nofitied “vidle-

method ol recryil

en prescribog [Annexure-ll)=

the bosis of

5 incomplele/missinglnol
Hor severn yoius,

Not to avall promay)

1
1

!
1

i
cCise &
Nolilication

ment lor lhe post of

gst.. Junio: Scogle
thal i no ilable

1

———— ]

14; on

& yoars,

Pape I orz

{
1
1
i
|
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\,,-; FROE CSHCY LXCISE-PESHAWAR . PHONE NOD. @ 0919212673 Jun. 10 Z0LY G5 oM )

DIRECTORATE GENERAL, AMNFere £
EXCISE, TAXATION & NARCOTICS CONTRGS,

DEPARTMENT KHYBER PAKHTUNI{HWA
AuqaﬁCompiex Shami. Road, Peshawar, Phone No. 091-9212260.

No. \\U\ L\,() IEt:J)/XX‘(V-D«S Peshawar datecn__b_JDS/zols.
To

Secretary to Govt. of Khylier Pakhtunkhwa,
Excise & Taxation Departrnent :
* Peshawat, :

sUBjECT:- - 'WORKING’ PAPER FOR- REGULAR PROMOTION.TO THE POST
: QR SUPERINTENDENT

T .-.~"'~f~'1n (:ontmuat”ow of thls ofrce flotter N6 LL272JEStD/XXXV-D-5 dated

174 00 7015 on’ the sub]ect captioned abcwe
LY

In view of the above it is:'brOt:Jg'ht ‘o your kind hotice that Mr. Parvez _
Akfitar, Jififcr S¢ale Sterographer (BPS<14) Office G- Exclse 8 Taxation Officer- -Haripur -
was lodged an appeal before the Service Tribunal Khyber Pakhturikhwa Peqhawar against
the appomlmeﬁt as Superintendent of My, Waheed Khan, on actlnq Lharge basa:

The Hon'blé Se;’wc;":: it diE) i fhc apppal-'
of Mr, Pewez Al\htar Jun:or SCaIe Stenographer (BPS-M) on 22 04 201J (copy endloscd)
for ready reference. '

It is theréfore, once: aga .:';’FEQUES{ECI that the promotlon on mqular

Y bc processed at an early date please.

EXCISE, TAXATION &) /e
NARCOTICS CONTROL DEPARTMENT

|
y bj':u of Mr, Waheed Khan, already appomted as Supeiintendent on acting charge basis
, A _PESHAWAR.
|




— YY)
e T ?4590%7 Depe:

- - The worthy Secretary, . * .- e “; N ?‘:‘} "':‘j‘;““t“
Excise & Taxation Department, - ‘ b Pheta C"V‘|
Khyber Paldmmk.hwa :

B _ Peshawar

.APPEAL AGAINST THE IMPUGNED SENIORITY LIST ISSUED: o

AND PREPARED BY DIRECTOR GENERAL EXCISE & TAXATION . -+«

“XPK DATED 31/08/2014 in respect of MR WAHEED KHAN, WHICH

IS ILLEGAL, UNLAWFUL, AGAINST THE PRINCIPLE . OF R
' NATURAL JUSTICE, INEFFECTIVE UPON THE RIGHTS OF -~
- 'APPELLANT AND LIABLE TO BE SET-ASIDE '

o -‘_Res:pectﬁlllj-r“She\x'reth:"-' '

e -'-'-'That ﬂlﬂ undcmgned was appomted on. 23/12/1989 as Steno Typlst o

(Jumor Scale Stenographer) in BPS-12.-

That aftcr Jommg service, the undcrs1gned contmuously performed. o

L hlS duty w1th full devotmn and responmbxhty

; 3. ': ',..That a Jomt semonty hst was 1ssucd on 31/ 12/2011 wheleby, the'- kS

| under31gned was at S No. 02 of the sa1d semorlty hst

- That in the .yea'r_ 2011 Anti Com.lpti_olﬁ -Pfox;inciélf Estéﬁiiéﬁiﬂenﬂ B
made so-called ayllegation-‘ against the'ﬁuders.igned'. Withbilt dﬁy S
justification and _proof and. thereafter they lodged 50~ callcd FIR'

agamst the under31gned

A That after lodging FIR the undmjsigned' faced trial anddemed all.

. :rallegations and thereafter was acqﬁitted }ionéurébly by the learned .
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R e . T T )

_ .leamed trial court ﬁom aIl char ges and therefore.

| Ani Corrupuon Judge as HOtthg WaS Proved agamst the' R

' unders:gned

i That ].Il between thc tnal Of thc undelSlgnCd a DPC meetmg WaS ’ .' '_ .
held on 20/03/2012 mn the ofﬁce of leamed Du'ector General . ‘

e ] Excxse & Taxanon and whereby, the name of the unde1 51gned was‘ :

T deferred on the pretext of crnmnai tr1a1 agamst the undetsxgned

a8 ".:‘-'.That asother meetmg was thereafter called by the Dlrect or Gehel al -: : | :
- Excise & Taxatlon office on 06/08/2013 wheleby another semonty S

: ".""*-:I1st was lssued and vxde the satd meetmg the case of undmsrtgned-.

o : Vtas‘rtot considered at aII even in the Wake of repr es ent atlons tna de NS

e before the competent authouty regaldmg con51de1at10n of the o

e :unde131gned

8 -AThat aﬁer the sa1d meetmg of the DPC dated 06/08/2013 another “'-:' S
‘semonty list was 1ssued whereby Mr Waheed Khan was shown to e -
- 'be senior than the under51gned Wh.lCh was- tota}ly agamst the facts : f:‘. RS

Aagamst wh1ch the unders1gned prefened a representatxort but the |

o satd tepresentatxon was not entextamed tﬂl date..
',That the undersxgned has now been acquxtted honourably by thef S

"of your goodself in the. correction of the so- called semouty list -
_prepared by the DPC without cons1dermg the 1epresentat10n of the
L undelslgned therefore the same requnes correction as the

, '_.undermgned is semor to Mr Waheed Khan Who wr ongly has been o

- shown senior to the under31gned

““%&«_\h

seeks mdulgence o




-

o100 That the uxidersigned in all 'respe'ct‘qualiﬁestc.be consitleted for

f L semontymaccordance with the rules/reouiatmns and the semonty

: i R L :_hst prevaﬂmg at the moroent is Liable to be corrected accordmgly
! C '
i

o : o 1. ‘That even other\mse the semonty hst needs to be con'ected as MI -
Muhammad Ismail had forgone his semorxty prewously bnt stxll is
: . being shown at S. No. 1 of the semorlty list, so keepmg all these' )

. submtssmons, the under51gned humbly requests that the semonty o

) list be corrected accordingly.

It, 1s therefore humbly prayed that on acceptance of mstant appeal, .
i S R the semonty hst be corrected and thereafter the under31gned be declared . - -

senior as per seniority in respect of Mr Waheed Khan and Mr. Ismail

5 " . according to the semonty depicted as on 31/ 12/2011 and ﬁthher after the
 correction of the semonty ‘list my representamn / appeal 1ega1 ding

" promotion of senior scale stenographer and thereafter supermtendent be

also considered and allowed acccrdingly.

" PERVAIZ AKHT

: B . Lo o T T ‘Junior Scale Stenggrapher
P ' - M’“‘\\—‘{p o .. Excise & Taxation Office




GOVERNMENT OF KHYBER PAKHTUNKHWA
EXCISE, TAXATION AND NORCOTICS CONTROL DEPARTMENT

NO. SO(AAMN)E&T/1-12/2009 /57 -5 3
Dated Peshawar the 11.09.2015 :

To

The Director General
Excise, Taxation & Narcotics Control,
Khyber Pakhtunkhwa, Peshawar

Subject:-  APPEAL AGAINST THE IMPUGNED SENIORITY LIST ISSUED AND.
. PREPARED BY DIRECTOR GENERAL EXCISE & TAXATION KPK
_DATED 31/08/2014 IN RESPECT OF MR, WAHEED KHAN, WHICH
IS ILLEGAL UNLAWFUL, AGAINST THE PRINCIPLE OF NATURAL
JUSTICE, INFECTIVE UPON THE RIGHTS OF APPELLANT AND

LIABLE TO BE SET-ASIDE,

, Jr. Scale |

Stenographer o/o ETO Haripur received on 08/07/2015 on-the subject noted above and

to say thc.t the competent authority nas nleu his request in light of your ietter No.

1500/Estb/P-File dated 19/08/2015.

SECTION GFFICER (ADMN)

Endst: No. & Date Even.
Copy forwarded to the:-

LM Pervaiz Akthar, Jr.'Scaie Stenographer o/o ETO Haripur alongwkh
/ copy of parawise commients submitted by Dlrector General Excise,
Taxation & Narcotics Control,

2. P.S to. Secretary Excise, Taxation & Narcotic
Khyber Pakhtunkhwa, Peshawar.

- SECTION OFFICER (ADMN)

ey

b

s Control Department, -
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BEFORE THE KPK SERVICE TRIBUNAL

PESHAWAR.
C.M.A No /2015
In Ref:
S.A No. /2015.

Pervez Akhter Junior Scale Stenographer'Exc1se
and Taxatlon Office, Haripur.

Applicant/ Appellant

. Versus

Secretary, to Government. of KPK Excise and
Taxation Department, Peshawar and others.

_ Respondents

APPLICATION TO THE EFFECT THAT

RESPONDENTS No. 1 TO 3 MAY NOT TAKE ANY

STEP FOR THE = PROMOTION OF 'RESPONDENT

NO.4 TILL THE DISPOSAL OF MAIN APPEAL.

It is respectfully submitted as under=

2).

That the appellant has filed the titled

appeal tbday and the contents of the same
be treated as integral part of this

application.

That appellant has made out a good prima
facie case in his favour and there is

every likelihood of its success.

e
e el
G %'




v 3). That balance of ihconvenience lies in the
favour of the applicant/appellant as he
was deferred for promotion as Senior
Scale Stenographer who on ‘the day of
meeting of DPC dated 20.03.2012 was four
step senior to respondent No.4,'in case
of the promotﬂnl of respondent No.4 es
_Superintendent-before the constitution of
DPC for his promotion as Senlox' Scale
Stenographer with effect from 20.03. 2012

shall suffer irreparable loss.

It is, therefore, very humbly prayed

that this Honourable Court may graciously

respondents from taking any sten for the
promotion  of respondent No.4 as
Superintendent till the disposal ef thel
main appeal. o
_“Applicant/ Appellant

Through:- a
I N~
(Abdul Shakoor Khan)
Advocate Supreme Court of

Pakistan Abbottabad.
Dated:-26/10/2015.

AFFIDAVIT

I, Pervez Akhter Junior Scale Stenographer
Excise and Taxation Office, Haripur, do hereby
declare on oath that the contents of the
foregoing application are true and correct and

| A nothing- has been concealed from y thi
% : Honourable Court. /4ﬁ1ESDﬁ§ | Exgawégr

| N ‘,éﬁﬁFARﬂ“\

.~ be pleased to restrain and prohibit the
|

Deponent

Dated: 26/10/2015. /'é S

{iu A u" 1
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*.4 . BEFORE THE HON'B

LE SERVICE TRI

BUNAL,

KHYBER PAKHTUNKHWA PESHAWAR.

Service Appeal No. 1207/2015

Pervez Akhtar Junior Scale Stenographer (BPS-14),

Control Deptt:

Excise & Taxation Office, District Haripur. (Appellant)
VERSUS
1 Secretary to Govt, of Khyber Pakhtunkhwa,
Excise, Taxation & Narcotics Control Department,
Peshawar & Others........cccoo o Respondents.
INDEX,

Particulars Annexures | Pages
Para wise reply. 1-5
Affidavit. 6
Reply on behalf of Respondent 1-3 on application of the 7
appellant for Stay.
Affidavit. 8
Options of Muhammad Ismail, Jr.Scale Stenogrpaher. 9
Option of Mr. Fagir Khan, Jr.Scale Stenographer. 10
Option of Mr. Ali Gohar(I), Jr. Scale Stenographer. 11
Option of Mr. Fida Muhammad, Jr. Scale Stenographer. 12
Promotion order of Waheed Khan, for Sr. Scale 13
Stenographer.
Appointment order for Acting Supdt (BS-17). 14
Appeal for grant of promotion as Superintendent.- 15-16 |
Representation regarding DPC meeting. 17-18
Representation against deffering the promotion. 19-20
Request for promotion to Sr. Scale Stenographer. | 21-23
Appeal deffered by Secretary Excise, Taxation & Narcotics 24-26

Arbab Khalid Mehmood,

Advocate, Peshawar High Court,

Peshawar / Legal Advisor for

Excise, Taxation & Narcotics Control Deptt:




KHYBER PAKHTUNKHWA PESHAWAR.

Service Appeal No. 1207/2015

_Pervez Akhtar Junior Scale Stenographer (BPS-14), :
Excise & Taxation Office, District Haripur. (Appellant)

VERSUS

1. Secretary to Govt. of Khyber Pakhtunkhwa,
Excise, Taxation & Narcotics Control Department, Peshawar.

2. Director General, Excise, Taxation & Narcotics Control,
Khyber Pakhtunkhwa Peshawar.

3. Director (Administration), .

.

Directorate General, Excise, Taxation & Narcotics Control Peshawar.

4. Mr. Waheed Khan, Stenographer / Actihg Superintendent, Directorate
General, Excise, Taxation & Narcotics Control, Peshawar.(Respondents).

SERVICE APPEAL U/S 4 OF KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974.

REPLY ON BEHALF OF RESPONDENTS NO. 1-3,

Respectfully Sheweth.
Preliminary Objections.

1. That appellant has got no cause of action and locus standi to
 file the appeal-in-hand.

2. That, the appeal-in-hand is incompetent in its present form.
3.- That, the appellant has been estopped by his own conduct to
file the appeal.

4. That, the appeal-in-hand is badly time barred. The impugned
deferrment by departmental promotion committee was held
on 20-03-2012, against such decision of respondents
authority, neither any departmental representation was filed
within time, nor any appeal before the august Service,
Tribunal thefefore the Appeal-in-hand is liable to be

dismissed, summarily.

BLE.SERVICE TRIBUNAL,




FACTS.

That thlS Hon'ble Trlbunal has no jurisdiction to entertain /
adjudicate the appeal

That, the a‘ppellant,has come to Tribunal with unclean hands

. as he has suppressed the material facts.

Thét, the appeal-in-hand is bad due to mis-joinder of
necessary parties, and misguidance of unnecessary parties.

Pertaln to record.

SubJect to proof however appellant was got involved in FIR
No.03, dated 15-07-2011, U/S 161 PPC/5(2)C.Act.

Para-11II upto the extent of seniority list is correct, but on the other
hand the serious allegation of corruption was leveled against the
present appellant, and.in this regard a corruption case was
registered bearing FIR No0.03, dated 15-07-2011 U/S 161 PPC read
with the Section-5 (2) of prevention of corruption Act 1997;.

In reply to Para-1V, it is submitted that at the time of issuing
of seniority list as it stood on 20-01-2012, the present
appellant was working as Junior Scale Stenographer in
(BPS- 12) however,Athe seniority is not the sole grounds for

promotion to a particular post. The remaining para is incorrect

‘because Muhammad Ismail, Fagir Khan, Ali Gohar (1) and

Fida Muhammad placed at the same seniority at S.No.1, 3, 4
& 5 respectively also opted to forgo promotion (copies of
option are annexed at “"A, B, C & D” and in the light of above
stated circumstances respondent No.4, Waheed Khan, was
promoted as Senior Scale Stenographer in (BS-15) copy of
promotion order is annexed at “E”, later on the same  post

was up-grated by the Government of Khyber Pakhtunkhwa in
(BPS-16). The respondent No.4, Waheed Khan was further
appointed as Superintendent (BPS-17) on acting charge basis
under the Rules against the post vacated by Muhammad Al,

the then Superintendent whose appointment was also made

- as Excise & Taxation Officer (BPS-17) on acting charge basis.




Under the meeting of Departmental Promotion Committee of
Excise, Taxation & Narcotics Control was held on 20-03-2012,
against the reguhlé-r" available‘ two posts one Junior Scale
Stenographer namely Waheed Khan was promoted to the
post of Senior Scale Stenographer (BPS-16) because
Muhammad Ismail, at S.No.1, Mr. Fagir Khan, S.No.3, Ali
Gohar (1) S.No.4 and Fida Muhammad S.No.5, was also opted
to forgo prorhotion while the present appellant differed due to
his alleged "involvement in Corruption case, though one
reéular post is reserved for him who will be death in
accordance with Law & R'uAle-V of under Khyber
Pakhtunkhwa, Promotion Policy, 2009 Rule-5(a)(II).

In correct. The appéilant was dealth with according to Iéw and
policy on the matter. As per Promotion Policy 2009 Rule-V, if a Civil
Servant is differed and after becoming eligible his seniority would
be remained intact over the junior. Further unless and until the
meeting of Departmental Promotion Committee is not held and
denied the right of the appellant, he could not approach to Service
Tribunal for direction to promote appellant as it is not within the
jurisdiction of the Service Tribunal, _according to Section-4(b)(i) of
Service Tribunal Act 1974.

In correct. The appellant has nb locus standai to file the appeal as
no Departmental Promotion Committee for the promotion of Senior
Scale Stenographer is held. He is to be dealt with in accordance
with law and rules. -

As per paras mentioned above he will be promoted as per
promotion policy 2009, when the Departmental Promotion
Committee Meeting will be held as per his eligibility at present he

has no cause of action or locus standai.

Pertain to record. However, as the appellant is still Junior Scale
Stenographer while respondent No.4 is Senior Scale Stenographer

whose promotion order has not been challenged so far as seniority -

is concerned will be determined when appellant would be promoted
so appellant cannot questioned the same at this stage.



11.

12.

As per Paras mentioned above. However, at the moment he has no L‘
locus standai to pray for the relief before any promotion order of the

appellant as neither he challenged his deferrment order nor did

promotion order of respondent No.4, as Senior Scale Stenographer.

As per Para mentioned above. However, the instant appeal is badly
time barred as appellant filed first representation dated 29-07-2013,
second representation on 06-08-2013, third representation on 23-
12-2014 and fourth representation was on 08-07-2015, which was
forwarded by the Minister‘for Higher Education and Information
Khyber Pakhtunkhwa which shows his conduct for exercising
political influence for his promotion, which was filed on 11-09-2015.
So the instant appeal is badly time barred as per 2013 SCMR-9TT
successive Department appeal could not extend period of limitation

~ further appellant prior to this appeal filed an appeal before this

Hon’ble Tribunal appeal INg:

e

57hence the instant appeal is hit by R 23 of Service

Tribunal Rules.

Incorrect. The appellant has been treated accordingly to law and and
Promotion Policy 2009.

GROUNDS.

d.

Incorrect. The appellant has been treated és per Law & Rules.
Promotion is neither a vested right and cannot be claimed as a
right as per (2015-SCMR2269 (2015 Supréme -Court-Morithly;:
{Review-269)-as aniiexed &t (F)?

Incorrect. No vested rights of the appellant has been violated,
further the appellant was facing criminal charges at the time he
was consider as and deferred. However he will be dealth as per
Policy and Rules.

Incorrect. As per paras above.

Correct to the extent of promotion of the defferred official,
however, the same would be consider in the next Departmental
Promotion Committee if deferrement seized to exits and he will

retain his seniority. The appellant has no cause of action or locus

standai to pray for the relief.




A

! LC)

° Incorrect. The instant appeal is badly time barred.

Therefore, it is requested that the instant appeal is liable to be
dismissed with cost. '

The Respondents No. 1-3

A ) ) ' -
1. Secr v to Government of 2. DireW

Khyber Pakhtunkhwa, Excise, Taxation & Narcotics Control
Excise, Taxation & Narcotics Control - Khyber Pakhtunkhwa,
Department, Peshawar. Peshawar. :

3, Director W .
Excise, Taxaton & Narcotics Control,

}V‘ Khyber Pakhtunkhwa, Peshawar

Through %BA
Arbab Khalid Mem

Advocate, Peshawar High Court,
Peshawar / Legal Advisor for .
Excise, Taxation & Narcotics Control Deptt:
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BEFORE THE HON’BLE SERVICE TRIBUNAL,
KHYBER pAKHTuNKHWA PESHAWAR.

* Service Appeal No. 1207/2015

. Pervez Akhtar Junior Scale Stenographer (BPS-14),
Excise & Taxation Office, District Haripur..........coooovevevo1 (Appellant)

VERSUS

1. Secretary to Govt. of Khyber Pakhtunkhwa,
Excise, Taxation & Narcotics Control Department, Peshawar. -

2. Director General, Excise, Taxation & Narcotics Control,
Khyber Pakhtunkhwa Peshawar.

3. Director (Administration),
Directorate General, Excise, Taxation & Narcotics Control Peshawar.

4. Mr. Waheed Khan, Stenographer / Acting Superintendent, Directorate A
General, Excise, Taxation & Narcotics Control, Peshawar.(Respondents).

SERVICE APPEAL U/S 4 OF KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974.

REPLY TO THE APPLICATION ON BEHALF OF RESPONDENTS NO. 1-4,

AFFIDAVIT.

l, Muhémmad Javed Marwat, Director General, Excise,
Taxation & Narcotics Control Khyber Pakhtunkhwa (Respondent No.2) do hereby
solemnly affirm and declare on Oath that contents of the reply is true and correct
to the best of my knowledge and belief and nothing has been kept concealed or
mis-stated from this Hon’bel Tribunal.

De nts.

Through \%}x
Arbab Khalid Mehmood,
Advocate, Peshawar High Court,
Peshawar / Legal Advisor for

Excise, Taxation & Narcotics Control Deptt: -

il

+




BEFORE THE HON'B
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S TEN s ) e .
i & 3 o M L,

LE SERVICE TRIBUNAL,
KHYBER PAKHTUNKHWA PESHAWAR.

Service Appeal No. 1207/2015

-Pervez Akhtar Junior Scale Stenographer (BPS-14),

Excise & Taxation Office, District Haripur. (Appellant)

VERSUS

Secretary to Govt. of Khyber Pakhtunkhwa,
Excise, Taxation & Narcotics Control Department, Peshawar & others.

REPLY ON BEHALF OF RESPONDENTS NO. 1-3, ON APPLICATION OF
THE APPELLANT FOR STAY.

The replying respondents submit as under;

1-  'No comments.

2- Incorrect. Ali the three ingrdenets are in favour of the respondents.

3- Incorrect. All the three ingredients are in favour of the respondents and in case
accepting the application the public at large will face irreparable loss. Further
.reply to main appeal may kindly be consider part of this reply.

It is therefore, requested that the application may Kindly be dismissed with cost.

Respondents.

1. Secret 0 Government of 2. Diréﬁgceﬁr’zl,/l.
Khyber Pakhtunkhwa, Excise, Taxation & Narcotics Control
Excise, Taxation & Narcotics Control Khyber Pakhtunkhwa,

.Department, Peshawar. Peshawar.

3.  Director Adw
Excise, Taxalion & Narcotics Control,

Khyber Pakhtunkhwa, Peshawar

Through %
2

Arbab Khalid Mehmood,

Advocate, Peshawar High Court,

Peshawar / Legal Advisor for

Excise, Taxation & Narcotics Control Deptt:
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~ p R KHYBER PAKHTUNKHWA PESHAWAR.

BLE SERVICE TRII

BUNAL,

w Fr

Service Appeal No. 1207/2015

Pervez Akhtar Junior Scale Stenographer (BPS-14),
Excise & Taxation Office, District Haripur...........cccccoevovcviv i, (Appellant)

VERSUS

5. Secretary to Govt. of Khyber Pakhtunkhwa,
Excise, Taxation & Narcotics Control Department, Peshawar.

6. Director General, Excise, Taxation & Narcotics Control,
Khyber Pakhtunkhwa Peshawar.

7. Director (Administration),
Directorate General, Excise, Taxation & Narcotics Control Peshawar.

8. Mr. Waheed Khan, Stenographer / Acting Superintendent, Directorate
General, Excise, Taxation & Narcotics Control, Peshawar.(Respondents).

SERVICE APPEAL U/S 4 OF KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974.

REPLY ON BEHALF OF RESPONDENTS NO. 1-4, ON APPLICATION OF
APPELLANT FOR STAY.

AFFID

AVIT,

N

|, Muhammad Javed Marwat, Director General, Excise,
Taxation & Narcotics Control Khyber Pakhtunkhwa (Respondent No.2) do hereby
solemnly affirm and declare on Oath that contents of the reply is true and correct

to the best of my knowledge and belief and nothing has been kept concealed or
mis-stated from this Hon’bel Tribunal.

DepGrigts

Through %

Pk/

Arbab Khalid Mehmood,

Advocate, Peshawar High Court,

Peshawar / Legal Advisor for ,
Excise, Taxation & Narcotics Control Deptt:

4



;:iOI!»~ o

‘.‘}”

[, Mr. Muhar:mad Ismail, Stenographer office of the Excise & Ta\atlon
0 ficer Swat do "\ereby opt ihat my wife is serving as ST (Teacher) in Swat D:stnct and
-Due to-my some domestic pr )blems I forgo my p:on stion as’ Senior \c*xle. Stenog,x aphel
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L The:.Director. (Admn)
Excise & Taxation Department,
Khyber Pakhtunkhwa, Peshawar.

© Subject: QPTAON.

© 7. xindly refer to your letter Ho. 962-63  Dated 9/9/201. on

2 TR

A ERATS

: :;ﬁﬁhelsubject.citéd above.

: i
b Y

HU]

KPR
2
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1 di rareby express my willingness to forego promotion to

oz i BPS-15:as’Senic. scaie-Stenographer. please.

A T . . (FAQERMKHAN)
o L , , Junior Scale Stenographer,
T S Excise & Taxation Office,
D R : ‘Kohat |
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.|| OFFICE OF THE EXCISE AND TAXATION OFFICER. KOHP!;T.
Ne. __‘rﬁf_ﬁ:_/ﬁéﬁf’ " Dated Kohat  the/t/ 5)’_/25(}11
‘. ‘H‘ , : Feiviided to Director (Admn). Excise & Taxation Dépdrtmentﬂ

L @ m———
-~

e T “Khyber  Pakbfarkiv Peshawar  for  favourable - ./ - sympathetic ~.. . -
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The Dlr'ecfor (Admn) wd

Excise & Taxa‘hon Khyber' Pakhfunkhwa
Peshawar.,

e,

SUBJECT- . OPTION / FINAL NOTICE.

_ Kindly refer Yo your office Option/final Notice No.8072-
74/Estb/XXXV-D-412 dated 10-02-2012 on the subject cited above.

Due to some:my domestic affairs, I am not ina posmon to avail the

chance of promotion as Senior Scale Stenographer (BPS-15) at this stage, therefore,
I, her-eby, opt not to avail promoﬁon |

This option is only for a single chance/one time only.

R e e

LA RG]
RO

Yours ,obediently

- |
(ALI GOHAR- 1)-—~ B

Junior Scale Sfenographer'
o/o Exc:se & Taxation Officer-Swabi.




SAnnex iy G

The Director (Ad'rnn),’
Excise & Taxation Khyber Pokhtunkhwq,
Peshawar.

" SUBJECT- OPTION / FINAL NOTICE.

Kindly refer to your office Op’rion/ﬁncl Notice No0.8072-
74/Est/XXXV-D 412 dated 10- 02 2012 on the subject Ct%ed above.

e “hereby; opt-Tot1o avall’ FJI’OT?\OTID"?\”@T"WQG aue”fo fome

personal reasons.

This option is only for a single chance/one time only.

. ~ Yours obediently

o
&

Junior Scale Sienogropher
o/o Director General, E&T Peshawar.

o A QL
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3 DIRECTORATE GENERAL, EXCISE & TAXATION,

/
.y

. augaf Com lex,

Shami Road, Pe

9211209 .

e TR e T T e S P

ghawar Cantt. Phonae Nos. 0901-9212260~

ORDER."

Peshawar dated 'fhe%@ /éﬁ/QO\Q.

cﬁrﬁi~ o . | :
NICHR PR N JEsH/AXXV-D-412, On the ‘ecommendation of the Departmental

' Prorhbﬁon C’ommiﬁee,.N\r'. Waheed Khan, Junior Scale Sienogrobh.e[. (BPS-12) Office

of Director -General, Excise & Taxation Khyber Pakhtunkhwa Peshawar, is hereby

-

-promoted io the post of Senior Scale stenographer |

BPS-15) on regular basis with
i.m'méd'iote effect. a .

oo iv The official will remain on probation for a periéd of one year in
terms of‘Séction 6(2) of Knyper Pakhtunkhwa Civil Servants Act 1973 read with !
Rule-15(1] of Khyber Pakhtunkhwa Civil Servants (Appointment
Transfer] RUles, 1989.

’

5. Promotion: and

3 .Consequent upon is promotion, Mr. Waheed Khan, Senior Scale

‘ 5-:_ Sie_n.ogro;‘f)lheli (BPS-15) is posted in the Directorate General, Excise & Taxation Khyber

. - ‘ o o
- Pakhiunkhwa Peshawar against fhe vacant post. T S

KHYBER PAKHTUNKHWA,
JNUIUR , -  PESHAWAR.
o, AN S /Estio/XXRV-D-412. | X

Copy forwarded for information 10;

. Accountant General, Khyber Pakhtunkhwa Peshawar
2. PS to Secretary Excise & Taxation Khyber Pakhtunkhwa Peshawar.
3- Assistant Director {Accounis) Excise & Taxation Directorale Peshawar.

A- Mr. Waoheed Khan, Excise & Taxalion Directorate Peshawar. -
5- Pp.File. L
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pakhtunkhwa Civil Derve

loxeine &

6. All Regional  Deputy
) Pakhtun R lhwa
7. Assistant Divector (Accus.) Dircctorate General,

Peshawar,

¢

Superintendent ofli
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me, ﬁ. Cg)

The wor thv Secretarv,
Excise & Taxation Department
Khyber: Pakhtunkhwa Peshawar.

- Suﬁject:. APPEAL FOR _THE GRANT _OF 'PROMOTION_ AS

SUPERINTEI\IDENT‘ (1IN -OWN PAY SCALE / ACTING
SUPERINTENDENT TILL THE DECISION OF THE CASE.

Resn ectec' Sir,

1

w Daxed_.Q.. =

{‘ i3 w Suy! L&T UC[)tl

Most humbly and respectfully the appeliant sets ‘out '

~the subrait the following for your Kind consmeratlon and

favourable actlon please.

That " the ~ appellant is a -senior most person as .
Stenographer in Excise & Taxation Department Khyber:
PakhtunkhWa and served the department with great zeal

_ and Pfﬂcnency to the entire sattsfactlon of his superior. As

the mnu. scales stenographer semority list has not been
cir cuiateo Lo any of the employee.

That recentiv a Departmentai Promotion Committee has
been constituted and decided the following persons for
further promotion, which is éontrarv to law on governing

subjects. '

That the undersigned /éppell?nt was deferred due to the
pendency of the case of Anti-Corruption, but a post has
‘been reserved for the appellant undef the pfovision of
Khyher Pakhtunkhwa Civil Servants Promation Policy Rule
=V@i

drabsedd Shan who s mnst juniar

promoted as Supet gitena
;f‘f""" \M




6)

-7

Dated 06/08/2013

- AWWW,@ ::j (@)

- will become in fructuous.

That the appeliant is quit deserving for the post of '
superintendent and if the promotion is not possible till

- the decision of the case he is liable to be consider as

acting superintendent in own pay and scale.

That if the opportunity of promotion is not given to the
appellant the whole service career and experience has
been dilapidated. |

' That so fatf the approval has not been granted by this

august forum if the same is approved then the appeliant
will suffer irreparable loss and the whole service career

-

"It is, therefore, humbly prayed that on acceptance

_ of this appeal the appeliant may very graciously be
" considered for the post of superintendent and the junior

person may please be held in absence for further-
promotion. |

Yourg{Obediently

.~

(PARVEZ AKHTAR)
Stenographer

Excise & Taxation Office

Haripur.




. , ; Q A
' OFFICE OF THE EXCISE AND TAXATION OFFICER, HARIPUR

H

No. - Dated Haripur, the o\'| o« o3

The Director General,
Excise & Tuxation Khyber Paukhtunkhwa,
Peshawar.

‘Subject: MINUTES OF THE MEETING OF DEPARTMENTAL PROMOTION
. COMMITTER MEETING OF EXCISE & TAXATION DEPARTMENT
' . HELD ON20/03/2012 AT 11:00AM.

Memorandum:

Enclosed please find herewith an application (in original) submitted by

' 'Mr. Parvaiz Akhtar, stenographer of this office for favourable consideration at your énd -

please.

St & ———
Excise & Taxation Officer,
Maripur

et e i et ot
-

No. B\r\&g“& /

5 Copy forwarded to the PA to Secretary Excise & Taxation, KPK, Peshawar for-
. information and favourable consideration please. ' ‘

: ‘)‘)7;1, ; Q}J " ':.1:
i) L : Excise & ?ﬂ;éﬁﬁ'ﬁ'Ofﬁcer,

Haripur




To

THROUGH:

Subject:

S AWW@@QC/

The Worthy Scerctary,
Excise & Taxation,

Khyber Pakhtunkhwa,
Peshawar. |

"MINUTES _OF THE MEETING OF DEPARTMENTAL |

PROPER CHANNEL:

PROMOTION COMMITTEE MEETING OF EXCISE &
TAXATION DEPARTMENT HELD ON 20/03/2012 AT 11:00AM &
PROMOTION AS SUPERINTENDENT IN OWN PAY SCALE/
ACTING SUPERINTENDENT TILL THE DECISION OF THE
CASE

Respected Sir,

I have honour to refer to the decision taken in the above subject meeting,
The decision so tuken is affecting the right of applicant in the following nusnocer
and that decision is liable to be reversed on the following; -

1. That the official at serial No.6 namely Mr. Waheed Khan is four step
- below than the applicant. The case of applicant for promotion has been

deferred due to his alleged involvement in an anli-carruption case,
although one regular post is reserved for him.

That Mr. Waheed Khan, who is performing his duties as PA to
Director General Excise & Taxation, has got the working paper
prepared in his favour for promotion to the post of Superintendent
BPS-16, as the erstwhile Superintendent Mr. Muhammad Ali has been
promoted as ETO from the post of Superintendent and the said post is
lying vacaat. In case, the said official succeeds in gelling promotion as
Superintendent, the right of applicant to be promoted as such would
highly be infringed, therefore, till the decision in (he case of petitioner
/ applicant, the promotion to the post of Superintendent may kindly be.
kept pending, .

That due to the expected promotions, when the alleged case against the
petitioner is disposed off, he would definitely suffer irreparable loss,
resulting into grave miscarriage of justice.

That petitioner has got no objection on the promotion of Mr, Waheed
Khan as Senior Scale Stenographer, the seniority of the applicant may
kindly be considered from the date his initial appointment and the
period, for which the case of petitioner has been deferred, may
graciously be considered as part and parcel of his whole service.

It is, therefore, humbly requested that the presentation / application -

may graciously be considered in view of the above submissions and the
promotion to the post of superintendent may kindly be kept pending till
the decision in the case of petitioner, appeal and or adjusted upon the post

of superintendent on his own pay and scale and acting £harge be given to
appellant,

Stenographer
Excise & Taxation Office,
Haripur

PERVAIZ ARHTAR a_o;\ar\\.; S




OS

} ' _ " The Worthy Seerctary to Government of Khyber Paldxt:unkliwa,
‘ )' o . Excise & Taxation Department, Peshawar. .
. Subject: - REPRESENTAT ION AGAINST DEFERRING THE PROMOTION

| p o OF_THE APPELLANT AS SENIOR_SCALT, STENOGRAIHER

: . FROM BPS-14 TO BPS-16 AND ONWARD AS SUPERIN'I‘ENDA'N'!‘_

» ' " BPS-17. o | - '

L g2 e YA :

. Respeétcd Sir,

t
The appellant, submits most res

e f o ' “:f?f -1, That the appliczint being qualilicd and cligible was selected and apbointcd
. as Junior Scale Stenographer BPS-12 (Now BPS-14) on 23/12/1989 and
— : 5 - has been serving (e departigen i

satisfaction of his superiors till date.

2. That on 20/03/2012, a mecting of Departmental P
C Excise & Taxation Department wa

Stenographers, whereby, the appellant was deferred for promotion {rom
Junior Scale Stenographer (BPS-14) 0 Senior Scale Stenographer (13PS-
" 16), due 1o his involvement in antj corruplion case, However, one regular

bost was reserved for him as recorded in minules of the said DPC meeling,
Copy is attached as Annexure-1,

romotion Committee of

- 3. That on 19/09/2013, Ui applicant wag honourably
; . Honourable Special Judge Anti Corruption (P
Abbottabad, Copy of Acquittal Order js

I requested a nambe

with no fruitful res

Copies of my reque

acquilled, by (he
rovincial), Peshawar Camp at

rof times lor condueting,
ulls.” And imemionally-,
sts arc attached as Annex

4 DPC for my promotion bul.
I have been ignored (i date,
tre-IIl and dunexare-I1/

4. ©  That one Mr. Muhamm
] Junior Scale Stenogray
therefore the appellant

ad Ismail, placed at S No.
dhers, had earlier opted Lo
was supposed {o be placed
: igher scale, However again i
was placed at S. No. 2. Copy of Seniority List is
Similarly other persons who were in line of prom
the promotion, Resultantly Mr. Waheed Khag who was at serial No. 6 of
. the seniority list of Junjor Scale Stenographer was cleared for promotion as
Senior Scale Stenographer and later a DPC was . conducted again on
05.08.2013 and Mr. Waheed Khan was appointed as superintendent . on
acling charge basis by the Director Geheral Excisc and Taxation, Khyber
Paldhtunkhwa Peshawar. Copies of the DPC Meeting and appointment order
are attached as duynexure-1/7 and Anpexure-177r, respeclively,

I of the seniority lis( of
forego his promolion,

ntentionally, | my name
attached as dnnexure-).
otion also opted to forgo

) 6. .Ap-pcl‘lan.n‘ a{.’lg:r his  honourable ncquiltal by the court  of competent
. Jurisdiction, is lawfully entitled to be considered for promotion to the next

: pectfully the following for your kind
- consideration and favour of acceptance, '

$ held between six(6) junior scale

alluched as dnniexure-11. After thal -

at 8. No. 1 of the list for.

v tn e =
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- Dated: 25 oc. 2914
H’—-
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7. The appellaat js entitled to the benefi promotion as well as that of inter se
© seniority in terms of Para-V(b) & (d) of the Promotion Policy, listacode
2001 and Lxplanation-1 & I to. Rule-17(1y of (he NWFP  Civi)
Serva_nts(/-\ppointment, Promotion and Transfer) Rules, 1989 ang FR 54

opies atlached as Annexure-yyyy, Aunexure-IX & Annexure- X,
respectively,

8. That a civi] Servant who has opted to decline the bengfig of promotion under
Rule 7 sub Rule 3, be would not be eatitled to be considered for promotion
for next four years, Copy attached ag /!um.'.\'mw.ew1)\’4 The option o furge
promotion by My, Muhammad Ismail, Junior Scale Stenographer is attached
as Annexure—XI{l However, arbitrarily  withont considering the refevant
provisions, My, Muhammad Ismail, J unior Scale Slenogfapher has not oaly
been shown senior to me in the Seniority list for 2013 bt hm_;'ulso been
cleared for promotion in thc'workilig papers submitted by the Director
General Excise and. Taxation Kbyber Pakthunkhwa for promotion of (e

junior seale slenographers. Copy of_working paper is attached ag
“Annexure-XI11. o
R

9. The appellant in view of (he service ry
- 4172009 dated 30-03-2010;, st
~ post of Senior Scale Stenographer and
of the Notification/service rules is attach

{es notilied vide No. SO(EsttyE a1y

10. The appellant has been denied of his legitimate right to be cousidered for
~ promotion in-spite of hig seniority cum fifness, - s
. The impugned omission is thus arbitrar
principles of natural justice, |
the worthy authority.

Y, ilisc1‘i_|11il.1atql°)f, against “(he
aw and propriety, calling for interference by

© Prayer:

Y accepting ‘this‘representalion /

- i)romotiqn lo the post of Senior Scale
S_iehdgrapﬁér BPS-16 w.e.f 20/03/2012, with all back benefits of continuous service

and
Step promotion on the basis of hi

§ seniority to {he post of

Su périntcndcnt'BI:’S-17 on i'egula1' basis with retrospective clfect.

, : : = e R
- PERVAIZ AT R
: ' Junior Scale Stenographey BPS-14

Excise & Taxation Office Mavipur




o  MINISTER K

FORHIGHER EDUCATION & INFORMATION, b

KHYBER PAXHTUNKHWA

: - : -0
- o

No. PS/MIN/INFOSHE/K P/20] 5

Dated Peshawar the 08.07.2015 X

i

Subject: REQUEST FOR PROMOTION TO THE POST SENIOR SCALE ' 3

STENOGRAPH ER/SUPERINTEDENT : K
My Dear. - ) . | T,

Enclosed please find herew

ith an application submitied by Pervez Akhtar it /
. ‘ -
Tunior Scule Stenographer Excise & Taxation office Haripur, requesting for promotion j o
as senior scale stenographer/superintendent. : ),r’
I shall be gratetul, if request of the above named official s considered o7
and resolve his problems under relevant rules/policy of the department. "/'
Yours sincerely, . /.!
) ' (Mushtag Ahmad ?Shani) .
.-\q - Secretary, Excise & Taxation,
i : 2 Palelt , — -
g A Khyber Pakhtunkhwa, o, WS 2
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Aol

.:jThe Woiﬂ‘l'yA Secretary to .Government 'of Khyber Pakhtunkhwa,
" Excise & Taxation Department, Peshawar,

Subject;  REPRESENTATION AGAINST DEFERRING THIE PROMOTION
"' OF_THE APPELLANT 'AS SENIOR SCALE STENOGRAPILER
© FROM BPS-14 TO BPS-16 AND ONWARD AS SUPERINTENDENT
- BPS-17.

3ok nghoraﬁduxﬁ:
Klndly refer the representation of the Appellant dated 23/ 12/2014 received

G 'bv your good Ofﬁce v1de dlary No. 508 dated 24/12/2014 (copy enclosed)

Respected sir,

It s respectfully submilted that decision of the above cited refer
c ~rep1_‘esentati6_n was kept pending due to pedency of Service appeal of the appellant,
‘howéver, t}}ie said service appeal is with drawn vide order dated 22/04/2015 of the

' Honourablei ;S_ewice Tribunal Court Peshawar Bench at Abbottabad (copy attached).

; . It is respectfully prayed that the representation of the appellant now may

kindly be accepted/decided in interest of Justice of Law.

PERVAIZ AKIITAR
Junior Scale Stenographer BPS-14
Excise & Taxation Office Haripur




'EFORE THE SERVlCE TRIBUNAL KHYBER PUKHT : NF

Secre\ary Excise & Taxation,
Govomrm.n! of Khyber Pakhtunkhwa Peshawar

Dircctor General, Excise & Taxation,-
Government of Khyber Pakhiunkhwa Peshawar

Director Admin, Excise & Taxation,
Government of Khyber Pakhtunkhwa Peshawar

ervice mppeal No. é([ > 12014

“Ervez Akntar (Junior Scale Stenographer BPS-14) ~
excise & Taxaticn Office Haripur

PESHAWAR

Versus

...Respondents

RS R=RESS=ES

SERVICE APPEAL U/S 4 OF KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974, WHEREBY THE DEPARTMENTAL
REPRESENTATION OF THE APPELLANT DATED 18-11-2013
(ANNEX “A”) AGAINST THE DECISION OF D.P.C. (ANNEX “B”)
WHEREBY HE WAS DEFFERED FOR PROMOTION, WAS. NOT
DEC!DED WITHIN THE STATUTORY PERIOD OF LlMlTATION

22. (JfI }U} F)

183

175

1073

COl{n,l:l for the appeltant, Syed Hamad Al Shahy, Lepal l\dv!.‘.yl
alongwitlﬂ Mr.Arsh'ad Javed, Inspector (lit) and Mr. Muhammad Tahir
Aurangezeb, G.P for respondents present.

During the course of preliminary hearing learned couﬁsel' for the
appellant, whien confronted with the fact that- no final order. has yet
‘bl.'(.'ﬂ p::":.cd by the suthority, requented lor withdrawal ol appeal withy
th‘e submission (hat the appellant may sue afresh, if final order is
pqsse‘d py the authority.

: Ip view of the above, the appeal s dismissed as withdrawn. The
appella_nt_rnay sue afresh in respect of the same cause of action if the

competent authority passes any final order to the disadvantage of

appellant. File be consigned to the record//// 447
)‘f&( *
ANNOUNCED &’/L/M 7

27.4.2015

Creeyy Lok

PR i




S GOVERNMENT OF KHYBER PAKHTUNKHWA
EXCISE, TAXATION AND NORCOTICS CONTROL DEPARTMENY

NO. SO(Admn)E&T/1- 12/2009/;’%/ 73
‘Dated Peshawar the 11. 09 2015

To

The Director General

"

Khyber Pakhtunkhwa, Peshawar.

Subject:-  APPEAL AGAINST THE IMPUGNED SENIO ITY LIST ISSUED AND

R
PREPARED BY DIR R_GE L E IEW 1 PK |
DATED 31/08/2014 IN RESPECT OF MR, WAHEED KHAN, WHICH /
IS ILLEGAL UNLAWFUL, AGAINST THE PRINCIPLE OF NATURAL

JUSTICE, INFECTIVE UPON THE RIGHTS OF APPELLANT AND i
LIABLE TO BE SET-ASIDE, '

I am directed to refer to the representation of Mr. Pervaiz Akthar Jr. Scale
Stenographer o/o L:‘rO Harnpur received on 08/07/2015 on the subject noted above and

to say that the competent authority has filed his request in light of your letter No.
1«!, ‘,,,/v 1500/Estb/P-File dated 19/08/2015.

7 # S S = -\7L\_))
SECTION OFFICER (ADMN)

Endst: No. & D Even.

Copy forwarded to the:-

1. Mr. Pervaiz Akthar, Jr. Scale Stenographer o/o ETO Haripur alongwith
QM-, copy of parawise comments submitted by Director General Excise,
, {Z/,U/ Taxation & Narcotics Control.
M

2. P.S to Secretary Excise, Taxation & Narcotics Control Depart:ment,
V\M Khyber Pakhtunkhwa, Peshawar.




-------

To

SUBJECT:-

45, Dated 03- 08 2015.0n the subject captioned above.

~ AND PREPARED BY DIRECTOR GENERAL EXCISE TAXATI(

APPEAL AGAINST THE IMPUGNED SENIORITY LIST ISSU!

KPK DATED 31-08-2014 IN RESPECT OF MR.WAHEED KHA
WHICH IS ILLEGAL UNLAWFUL AGAINST THE PRINCIPLE:(
NATURAL JUSTICE, INFECTIVE UPON THE RIGHTS
APPELLANT AND LIABLE TO BE SET-ASIDE. ,/7/ ;5{:‘

Kindly .refer to your office letter No.SO(Admn)E&T/1- 12/2009/37‘

PR TATS s 'T
by

Para wise comments are given as under; -

Para-1, correct, ,

In reply to para-2/N it is submitted that the appellant was involved

a criminal case vide FIR No.03 dated 15-07-2011 charged un

section 161 PPC/5(2) PC Act, by the Anti Corruption 'De‘p'artn;;é
Haripur. In result of compromise he was acquitted in the case. l

Para -3, needs no reply.

In reply to Para-4/N, it is submitted that on the report of ¢
Mr.Nazik Khan S/o Noor Hussain R/o Bin Meraloli, District Hariiﬁ
The said criminal case was registered against the appellant wh
was concluded on the basis of corﬁpromise. The Anti Corrupt

Department District Haripur had no role as alleged in the para.

In reply to Para -5/N, it is submltted that the appeliant was acqmt
in the said criminal case on the basis of compromise.

Para-6/N, is correct to the extent that the Departmental Promot

‘Committee meeting was held on 20-03-2012, under the auspices

Director General, Excise, Taxation & Narcotics Control and due
pendency of said criminal case against appeliant he was differed

-~

his case for promotion was not considered, accordingly.

Para-7/N, is also correct to the extent that the Departmel
Promotion Committee meeting was held on 05-08-2013 and in v
of pendency of criminal case against appellant, his promotion- c :
was not liable to be considered under the Law. In response to
stated representation reply was given to appellant, whereby thg;-g
facts were intimated to him, copy attached at (Flag-A).




Para-8/N,

IS correct to the extent of n
regarding Junior-‘_Scare Stenographer, The r
incorrect shown "s-énio'fity of the appellant
facts and law hence, denied.

In reply to Para-9, it is submitted that after acquittal in the cnmr
Case the promotion of appellant is under
Departmental Promotion Committee, and in vi
the appeH'ant will be considered fof appoin
Stenographer‘on acting charge basis, beca

naintaining  semority Jis|
emaining Para regarding
IS incorrect against the -

consideration of -'fhe;e
ew of the relevant rules
tment as Senior Scale
use of the fact, that

appellant stands at S.No.2 of the relevant seniority list,

10- According_ to rules the final seniority list of Jun
as it stood on 31-12-2014 issued on 08-01-2
(Flag-B) for ready reference accordingly. The

seniority fist are denied,

11- In correct Para-11,

or Scale Stenographer
015, copy enclosed at
allegation of incorrect

-is against the facts and law, hence denied.

Muhammad Ismail, Junior Scale Stenographer though had opted to

forgo promotion but this was regarding the ¢

ase of promotion on

11-04-2011 at (Flag-C), ‘ thereafter the said Muhamméd Ismail,

Junior Scale Stenographer filed an abplication / affidavit the said
"option of forgoing promotion “shall not be ¢onsidered any more

at

(Flag-D).

Thereafter,

Muhammad-

Ismail, Junior Scale

Stenographer is at S.No.1, while the appellant js at S.No.z,“of the
senjority list regarding Junior Scale Stenographer, maintained at the.

time.

3) In view of aforementioned facts the appeal of appeflant is devoid of
any legal substance beside barred by time, therefore, it is liable to be DISMISSED.

Endls: 05 Nos,

e
DIRECT NERAL 31\‘2
EXCISE, TAXATION & NARCO1ICS,
CONTROL KHYBER PAKHTUNKHWA,

PESHAWAR,
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[Supreme Court of Pakistan]

- Present: Anwar Zaheer Jamali and Muhammad A‘ther Saeed, JJ
ABDUL SATTAR-—Petitioner

Versus -
FEDERATION OF PAKISTAN and others-Respondents
C.P.L.A. No.957-K of 2011, decided on 6th June, 2012,

. - (On appeal from order of Federal Service Tribunal, Islama%achi'Bench) dated 27;12;
passed in Appeal No.27(K)CS/2008.) | : o

.,

(a) Service Tribunals Act (LXX 0f 1973)---

N
~---8. 4---Filing of appeal before Service Tribunal---Limitation---Successive departrriental‘abpeé.ls{'é"\{{
extend period of limitation (for filing appeal). :

1998 SCMR 882; 1999 PLC (C.S.) 510 and 1999 PLC (C.S.) 862 ref. A

(b) Service Tribunals Act (LXX of 1973)---

8, 4---Filing of appeal before Service Tribunal---Limitation---Signi icance---Question of imt
should be considered seriously in service matters, -

2010 SCMR 1982 rel.

(¢) Service Tribunals Act (LXX of 1973)--- : - S
----S. 4---Filing of appeal before Service Tribunal---Limitation---Significance--- Question of limita
cannot be considered « technicality simpliciter as it had its own signiﬁcan]ce and would have substd
-bearing on the merits of the case.

2011 SCMR 8 rel.

-

Ghulam Rasool Mangi, Advocate Supreme Court and Ghulam Qadir Jatoi, Advocate-qhé‘R:éc
for Petitioner. - : SR

Sanaullah Noor Ghori, Advocate Supreme Court and A.S.K. Ghori, Advocate-oﬁ»Réc;Oi'd
Respondent No.1. '

Ashiq Raza, D.A.-G. for Respondents Nos.2 and 3.

Date of hearing: 6th June, 2012,
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27-10-2011, in Appeal N0.27(K)CS/2008, passed by Federa
Bench, whereby the said appeal before the Tribum;

time. Relevani discussion contained in the impugne_(\%

g, We have considered the above ‘arguﬁie

appeal is time barred, as the appellant
dated 15-6-2007 after filing @ departmental appeal
:application for condonation of delay has a
ground has been taken except that the appe
promotion in the cadre of Commercial Inspectqr‘BSa16

Last application submitted on 20-11

successive departme
PLC (C.S.) 510 and

servant remained in deep slumber for
Jegality of additional note. No plausible justification €0
except that question of Jimitation wa

Question of limitation could not be ta ‘
" I 2011 SCMR 8, it was also held that,

liciter as it has got its own significance an

ntal appeal cannot exten
1999 PLC (C.S) 8062.

seriously.
nrechnicality” simp
of case." '

2 . Leamed Advocate Supreme Co

p;eferred by the petitioner
valid reason for interference N the impugned order:

is involved in this petition. Dismissed. Leave refused.

MWA/A-3/8C

2 of2
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This petition for leave 10 apPC
: { Service Tribumal, Islamabad, Karachi-
4] was dismissed on the grg '
order reads as follows:--

nts and carefully perus

4t has approached this Tribunal on 22
on 15-7-2007, which Jemained un-responded: AD
iso been filed along with the apj
llant has been continuously appr
as per merit, but the s
22007, has not been responded to. It 1
a period of limitation. We rely
Besides, it has been held in 2
more than 20 years and it was too lat
uld be furnished by civil servant
s nothing more but a;echnicality whic
ken lightly, as in service matters such
iQuestion of limita
d would have

urt for the petitioner has not d
barred by time. This
Besides, no quest

/1 awonlihe/law/ contentz"'l 851

al assails the order dated

und that it was barred by

ed the record. Appaxeﬁtly;
3-2008 against the-order

veal wherein no reasonable
baching the respondents for
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on 1998 SCMR 882, 199
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jon of law of public importa
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Petition dismissed. C e

* e




“

" Case Judgement

( e/ 2

; ” / | s N ) - | | : --
T | |
li - - g§1;5¢s§;§: MR 269~

-

{Supreme Court ‘of Pakistan}}
Present: Anwar Zaheer Jamali, Igbal Hameedur Rahman and Qazi Faez Isa, JJ

GOVERNMENT OF KHYBER PAKHTUNKHWA through Chief Secretary and others--—
Appellants 4 _

Versus 7
MUHAMMAD JAVED and o;hgrs-—-Kespondents

Civil Appeals Nos.795 10 805.0f 2014, decided on 24th November, 2014.
(On appeal from the judgment dated,‘:ZQ;gﬂggﬂQm}ﬂ__ passed by the Khyber Pakhtunkhwa
Service Tribunal, Peshawar in Service Appeals Nd"s"".'1~'1-75"156"1.51 34 of 2012

(a) Khyber Pakhtunkhwa frrigation and Public ‘Health Engincering Department
(Rccruitmcnt and Appointmcnt) Rules, 1979---

----Appendex~--Khyber Pakhtunkhwa Service Tribunals Act (1 of 1974), S. 3..1 Promotion quota,
i g higher education

reduction in---Provincial Government changing promotion criteria by prescribin
qualification--- Service Tribunal, jurisdiction of---Sub-Engineers (BPS-11) respondents) were
appointed 1n Irrigation Department on the basis of having a diploma in Associate Engineering and
enjoyed 20% reserved quotyfor promotion 10 the post of “Agsistant Engineer (BPS-17)as provided

' ‘ment (Recruitment

in the Khyber Pakhtunkhwa Trrigation and Public Health Engineering Depar
and Appointment) Rules, 1979---Said Rules were pais sended and stipulated promotion quota of
ated for those Sub-

appellants was reduced to 15% and a new category ”(J'fbr promotion) was cre
Engineers who possessed @ degree in B “Tech. (Hons.) and who had passed Gt ade A and Grade B
examinations with a g}in}rppgp_,sﬁqrivicc' of five years'-~-AppeHants contended| that carving out of .
such new 'category' of degree holders had reduced the promotion prospects of diploma holders==
Service Tribunal directed the Provincial Government to reconsider the amer dments made to the '
Rules and in the meantime put on hold promotions under the amended Rules-iiLegality—+ i
Amendment made 10 the Rules™in question was not with a view 10 accommodate speciﬁ_g:}
individuals or for any other ulterior motive---Service Tribunal appeared o nave been impressed !
py the fact that there were One¢ hundred and thirty diploma holders whereas there Werc only
thirteen graduates having B.Tech (Hons.) degrees, therefore, in the opinion of the Tribunal il was
necessary to preserve the quota of the diploma holders---Concern of the Tribunal effectively .
meant that if there were -many- less«qmiaﬁﬁed»per—sons:-i..the.y-,sho,uld ‘have-|greater prospects for :
advancement and those who had higher qualifications of who had improved their qualifications
yantage---Such anxiety and coneern of the Tribunal was misplaced-+
Amendment made 10 the Rules 1n question was a policy matter and [the Government wa.s :
empowered to reduce the promotion quota of Sub-Engineers holding diploma, and also to create & i
separate promotion quotd for those holding B.Tech (Hons.) degree; tHe same was also not
justiceable'mService Tribunal had clearly exceeded its jurisdiction in| issuing directions 10¢
Provincial Government for reconsideration of the impugned amendment and by putting on hold

the promotions under the amended Rules---Appeal was allowed accordingly and judgment Of

Service Tribunal was set aside.

should not have an ad

Dr. Alyas Qadeer Tahir v. Secretary M/o Education 2014 SCMR 997 ref.
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) Civil service--- v~

----Promotion, criteria for---Educational qualification---Government changingpromotion criteria

by prescribing higher educational qualification---Effect---When talent, skill and capability was

rewarded, it provided opportunity to ambitious employees, and if those amongst them who were

better qualified received a differential focus it benefited the department and the people of the

country, as all civil servants were there to serve the people---Similarly, if the bar to aspire to

higher positions (i.e. promotion) was raised, it encouraged and motivated employees to take
ownership of their careers and personal development---Moreover, when higher educational
qualification and talent was appreciated it made for a more transparent system of advancement and

may also help to retain talented individuals in an organization.

7o

() Service Tribunals Act (LXX of 1973)---

----S. 3z--Constitution of Pdkistan, Art. '212(1)(a)s=-Service Tribunal, jurisdiction of--- *Civi}:
service-- Promotion criteria-—- Educational qualification---Government changing promotion
criteria by prescribing higher educational qualification---Policy matter---Where the| Government,
as a policy matter, wanted to restrict promotion to those having degrees, or create another category
of such persons, it was not ultra vires of any law nor was it unreasonable---Such matter fell within
the exclusive domain of the Government, which, in the absence of demonstrable maja fides could,
not be assailed

Executive District Officer (Revenue) v. ljaz Hussain and another 2012 PLC (C.S.) 917 and
Fida Hussain v. The Secretary, Kashmir Affairs and Northern Affairs Division PLD 1995 SC 701
ref.

(d) Service Tribunals Act (LXX of 1973)---
---8. 3---Constitution of Pakistan, Art. 212(1)(a)---Civil service---Promotion, right of---

Promotion criteria---Justiciability---Neither promotion nor the criteria set out |10 aspire for
promotion could be categorized as a 'right' that could be justiceable.

Zafar Iqbal v. Director, Secondary Education 2006 SCMR 1427 ref.

Mian Arshad Jan, Additional A.-G., Khyber Pakhtunkhwa for Appellants (in Civil Appeal
N0.795 0f 2014).

Ghulam Mohy-ud-Din Malik, Advocate Supreme Court for Respondents Nos. 2 - 4 (in
Civil Appeal No.795 of 2014). \

Nemo for Respondents Nos.1, 5 - 8 (in Civil Appeal No.795 of 2014).

Ghulam Mohy-ud-Din Malik, Advocate Supreme Court for Appellants (in| Civil Appeals
Nos.796, 797, 799 - 801, 804 and 805 of 2014).

Mian Arshad Jan, Additional A.-G., Kyber Pakhtunkhwa for Respondents Nos.1 - 4 (in
Civil Appeals Nos.796, 797, 799 - 801, 804 and 805 of 2014).

ljaz Anwar, Advocate Supreme Court and M.S. Khattak, Advocate-on-Record for
Respondent No.5 (in Civil Appeals Nos.796, 797, 799 - 801, 804 and 805 of 2014)., -
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i Nemo for Respondents Nos.6 to 9 (in Civil Appeals Nos:796, 797, 799 - 801 804 and 805
¥2014). -

. Ghulam Mohy-ud-Din Malik, Advocate Supreme Court for Appellatits (in Civil Appeals
Nos.798, 802 and 803 of 2014).

Mian Arshad Jan, Additional A.-G., Khyber Pakhtunkhwa for Respondents Nos.1 to 4 (in
Civil Appeals Nos.798, 802 and 803 of 2014).

Nemo for Respondents Nos.5 to 9 (in Civil Appeals Nos.798, 802 and 803 of [2014).
Date of hearing: 11th November, 2014.
JUDGMENT

QAZI FAEZ ISA, J.~-These appeals arise out of a judgment dated 26th February, 2014
of the Hon'ble Khyber Pakhtunkhwa. Service Tribunal ("Tribunal") whereby through a common
judgment ten service appeals were disposed of in the following terms:--

"(14) Having said that, there can possibly be no cavil with the legal propositions that the
Government has the authority to frame rules and also introduce amendments in the relevant rules
to enhance qualification for a particular post; but the issue here is not that of amendments in the
rules for enhancement of the qualification, rather dispute is with regard to unilaterally curtailing of
quota of a particular class of employees to their detriment. One can also make no bones about the
fact that jurisdiction of the Service Tribunal is barred in cases of promotion; but| primarily the
appeals have been lodged against amendments introduced in the service rules, which, according to |
’; ‘ the appellants, did not meet the ends of law and justice.

~(15)  As asequel to the foregoing discussion, on the partial acceptance of the appeals, the case

" of amendments in question is referred to the competent authority 1.e. Secretary 10 Government of

Khyber Pakhtunkhwa, Irrigation Departiment (respondent No.2) for reconsideration of the

impugned amendments in the light of above discussion and observations made in the judgment for

a just decision and further necessary action, under intimation to the Regiswar of

within reasonable time fin-order to avoid further legal complications and frustration

this judgment, promotions under the amended rules be put on hold in the meantim
however, be no order as to costs." '

2. That in the appeals before the Tribunal it was contended that the appellants therein were
working in the Irrigation Department as Sub-Engineers (BPS-11) and were appointed on the basis
of having a diploma in Associate Engineering and enjoyed 20% reserved quota for promotion to
the post of Assistant Engincer (BPS-17) as provided in the Khyber Pakhtunkhwa| [rrigation and
Public Health Engineering Department (Recruitment and Appointment) Rules, 1979 ("the Rules™),
which were amended by reducing their stipulated quota as a new category was created for those
Sub-Engineers who possessed a degree in B.Tech. (Hons.) and who had passed Grade A and
Grade B examinations with a minimum service of five years. It is stated that carying out of this
new 'category' of degree holders had reduced the promotion prospects of the appellants who were
diploma holders.

3. That with regard to the post of Assistant Engineers, both in respect of inifial recruitment
and promotion, it would be appropriate to reproduce the applicable requirements mentioned in the
“Appendix of the Rules as it originally stood and as it was amended from time to time, as under:--

As originally stood vide Notification dated 30th April, 1979:

file:///C:/Users/BILALM~1/AppData/Local/Temp/Low/9IAITW8Y .htim 8572013
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) .Seventy per cent by iﬁitial re,cruitment and —

(bg)h‘F Ten per cent by selection on merit with due régard to seniority from|amongst sub-

engineers of the Deptt: concerned in which the vacancy occurs, who hold a degree: and

(c) Twenty per cent by Aselection on merit with due regard to seniority from amongst

officiating Assistant Engineers of the vacancy occurs, who hold a diploma.”

- As amended vide Notification dated 27th February, 1999:
"(a)  Sixty five percent of the total posts by initial recruitment;
(b) Ten percent of the total posts by promotion, on the basis of seniority-cum-fitness from

amongst the Sub-Engineers possessing Diploma at the time of their induction into service but
-acquired degree in Engineering during service;

(c) Ten percent of the total posts by Promotion, on the basis of seniority-cum-fitness, from
amongst the Sub-Engineers who joined service as Degree holders in Engineering; and

(d) Fifteen percent of the total posts by selection on merit with due regard to seniority, from
amongst the officiating Assistant Engineers/Senior Scale Sub-Engineers, the [si¢} who hold a
Diploma in Engineering and have passed Departmental Examination;

Provided that where a candidate under clause (b) above is not available, the| vacancy shall
be filled from amongst Diploma holders Sub-Engineer;

Provided further that where a candidate under clause (¢) above is not |available, the
vacancy shall be filled by initial recruitment.”

As further amended by Notification dated 17th February, 2011:
"(a)  Sixty five percent by initial recruitment.
(b) ten percent by promotion, on the basis of seniority cum fitness, from amongst the Sub-
Engineer's who has acquired during service degree in Civil or Mechanical Engineering from a

recognize university.

(c) five percent by promotion, on the basis of seniority cum fitness, from amongst the Sub-
Engineer's who joined service as degree holders in Civil/Mechanical Engineering and

(d) twenty percent by promotion, on the basis of seniority-cum-fitness from ampngst the Sub-
Engineer's, who hold a diploma of Civil, Mechanical, Electrical or Auto Technology and have
passed Departmental Grade A examination with ten years service as such.

Note: Provided that where candidate under Clauses (b) and (¢) above is not available for
promotion, the vacancy shall be filled in by initial recruitment.”

As finally amended by Notification dated 25th June, 2012:
"(b)  twenty percent by promotion, on the basis of seniority-cum-fitness, from anrongst the Sub

Engineers, having degree in Civil Enginecring or Mechanical Engineering from a recognized
university and have passed departmental grade B&A examination with five year seryice of such.

file:///C:/U sers/BILALM~1/A‘ppData/Local/Temprow/9IA9TW SY.hmm- 8752015
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Note:- For the purpose of Clause (b), a Joint seniority list of the Sub-Engineess having
[geree in Civil Engineering or Mechanical Engineering shall be maintained and their seniority is
to be reckoned from the date of their 1st appointment as Sub-Engineer. -

(c) eight per cent by promotion, on the basis of seniority-cum-fitness, from amongst the Sub-
Engineers, having Degree in B.Tech. (Hons.) and have passed departmental Gtade B and A
examination with five years service as such; and

Note:- For the purpose of clause (c), a seniority list of Sub-Engineers haying Degree in
B.Tech. (Hons.) shall be maintained and their seniority is t0 be reckoned from the date of their 1st
appointment as Sub-Engineer.

(d) fifteen per cent by promotion, on the basis of seniority-cum-fitness, from amongst the
Sub-Engineers, who hold a Diploma of Associate Engineer in Civil, Mechanical, Electrical or
Auto Technology and have passed departmental Grade B and A examination, within five years
service as such.

Note:- For the purpose of clause (d), 2 seniority list of Sub-Engineers having Diploma of
Associate Engineering in Civil Mechanical, Electrical or Auto Technology shall be maintained
and their seniority is to be reckoned from the date of their st appointment as Sub-Engineer.

Note:- The, quota of clauses (b), (c) and (d), above respectively shall be filled in by initial
recruitment, if no suitable Sub-Engineer is available for promotion;"

The grievance of the appellants before the Tribunal was that their promotion quota had
been curtailed from 20% to 15% vide clause (d) of the Notification dated 25th June, 2012. They
had further prayed that the Government be restrained from processing the promotjon cases on the
basis of such Notification and in particular of those who had obtained the B.Tech. Hons.) degree.

4. Mr. Arshad Jan, Additional Advocate-General, Khyber Pakhtunkhwa, apd Mr. Ghulam
Mohy-ud-Din Malik, Advocate Supreme Court (on behalf of private appellants, who possessed
B.Tech. (Hons.) degree) have-assailed the impugned judgment on the following groumds:—

(1) That the Hon'ble Tribunal had no jurisdictiori as the Rules were amended by the
Government and not by any ‘departmental authority' and in this regard reliance was placed upon
section 4 read with section 7 of the Khyber Pakhtunkhwa Service Tribunals Act, 1974,

2) That the amendment was made to ensure that the higher positions are held by those who
were competent and possessed the requisite qualifications; #

(3) That the diploma holders could also obtain degree in B.Tech. (Hons.) and then they 100
could also avail of the benefit of clause (c) as ‘l,'as‘tly"-amaiagd; '

(4) That the amendment made in the Rules was not person specific nor had any element of
mala fide; ¢

(5)  That promotion or reserving a certain quota'for promotion cannot be cldimed as a vested.
right; and’

(6) That the matter was within the domain of policy and beyond the jurisdiction of the
> Tribunals
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‘w« qualifications or who had improved their Qualifications should not have an advantage. The
/' anxiety of the Tribunal in this regard was misplaced. In the reported case of Dr. AlyasQadeer
Tgir v. Secretary M/o Education (2014 SCMR 997), it was held:--

Page”7 ;)Hf 8

"Its right to improve and update its service structure to keep pace with modern age which
is indisputably the age of specialization cannot be restrained or restricted on the ground that at the
time of appointment of one or a few civil servants, such qualification was not a requirement for
promotion. Higher qualification or a more specialized qualification for a post in a higher scale is a
need of the hour which has 10 be taken care of. The vires of validity of Rules|or amendments
therein attending to such aspects, cannot, therefore, be looked askance at. The more so when there
is absolutely nothing in the Rules to show that they are either person specific o an off shoot of

* mala fides." -

9. - That wherc talent, skill and capability is rewarded it provides opportunity to ambitious
employees-and if those amongst them who are better qualified receive a differential focus it
benefits the department and the people of Pakistan, as all civil servants are there to serve the
people. Similarly, if the bar to aspire to higher positions is raised it encourages and motivates
employees to take ownership of their careers and personal development. Moreover, when higher B
educational qualification and talent is appreciated it makes for a more transparent system of =
advancement and may also help to retain talented individuals in an organization.

10.  That it was not a case of the appellants before the Tribunal that they were prevented from

improving their qualifications, therefore, if the government, as a policy matter, v
promotion to those having degrees, or create another category of such persons it is
of any law (even though no law was cited in this regard) nor is it unreasonable.
within the exclusive domain of the Government, which, in the absence of demonstr,
could, not be assailed as held in the case of Executive District Officer (Revenue)
and another (2012 PLC (C.S.) 917), as under:--

ants to restrict
s not ultra vires
The matter fell
able mala fides
v. [jaz Hussain

"If the said power is exercised in a mala fide manner, it is the particular mala fide act

which can be challenged and struck down.”

"The framing of the recruitment policy and the rules thereunder, admittediy, faii-;

executive domain, The Constitution of Islamic Republic of Pakistan is based on

e well knoWn

principle of trichotomy of powers where legislature is vested with the function of law making, the

executive with its enforcement and judiciary of interpreting the law. The Court can
the role of a policy maker or that of a law maker "

neither assume

Similarly, in the case of Fida Hussain v. The Secretary, Kashmir Affairs|and Northern

Aftairs Division (PLD 1995 SC 701), it was held, that:--

"It is exclusively within the domain of the government to decide whethdr a particular

qualification will be considered sufficient for promotion from a particular Grade to
and it is also within the domain of the Government to change the above policy fro
as nobody can claim any vested right in the policy."

11. That neither promotion nor the criteria set out to aspire for promotion can
as a 'right' that could be justiceable. In this regard reference may be made to
Director, Secondary Education (2006 SCMR 1427), wherein we had held, that:--

a higher Grade
m time to time

be categorized
Zafar Igbal v.

"The Government is always empowered to change the promotion policy and the domain of
the Government to prescribe the qualification for a particular post through amendment in the
relevant rules, is not challengeable, This is also a settled law that notwithstanding fulfillment of

file:///C:/U sers/BILALM~1/AppData/Local/Temp/Low/9IASTWSY htn
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amendments, and further directed that, "promotions under:the-amended.rules-be-put ¢

claimed as a vested right."

.

ti‘xreqmrement qualification and other conditions contained in the rules, the promotjon cannot be

-

12. The Tribunal had directed the Govermnment, "for+reconsideration~of. the impugned

meantime:". The Hon'ble Tribunal had clearly exceeded its jurisdiction in issuing such

n-hold in the

n. 2 AL 0
Page 8 of 8 .

|
directions. |

13.  In conclusion, since it was a policy matter the Government was empowered fo reduce the

said quota of diploma holder Sub-Engineers for promotion-to-the.post of Assistant K

ngineers and

also to create a separate quota of B.Tech. (Hons.). degree holders for promotion to the post of |

Assistant Engineers; the same was also not justiceable, "and' in directing the Gg

vernment to

reconsider the same and to hold in abeyance the promotions-made. in accordance with the Rules as

finally amended the Tribunal exceeded its jurisdiction.

14. That we had allowed these appeals vide our short order dated 11th Nov
reproduced hcreundcr --

"We have heard the arguments of the learned ASCs representing different pa
connected appeals. For the reasons to be recorded separately, these appeals are
judgment dated 26-2-2014 is set aside and consequently the service appeals
respondents before the Service Tribunal are dismissed."

The aforesaid are the reasons for doing so.

MWA/G-7/SC - ' Appeal allowed.

’

ember, 2014

rties in these
allowed, the
filed by the

T -

R ek

- - e
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‘ﬁ BEFORE THE HONORUABLE SERVICES R E%UNAL KHYBER

Service appeal No. 1207/2015

" Parvez Akhtar Junior Scale Stenographer (BPS-14) Excise &
Taxation Office, District Haripur.
(APPELLANT)

Versus

1. Secretary to Govt of Khyber Pakhtunkhwa, Excise, Taxation
& Narcotics Control, Khyber Pakhtunkhwa, Peshawar.

2. Director General, Excise, Téxa'tion & Narcotics |Control,
Khyber Pakhtunkhwa, Peshawar. | |

3. Director (Administration) Directorate General | Excise,
Taxation & Narcotics Control, Khyber Pakhtunkhwa,
Peshawar. | | |
4. Mr. Waheed Khan, Stenograph'er, Excise, Taxation &
Narcotics Control, Khyber Pakhtunkhwa, Peshawar.

| . RESPONDENTS

)
4

REPLY ON BEHALF OF RESPONDENT NO 4 |

Respectfully Sheweth,

| | Prelimi'nary objection:

1. That the appeliant has got no cause of action, loclis standi

tol file the present appeal in hand.




y
i

2 That the present appeal is not maintainable in-its present-

form.

3. That the appellant has been estopped from filing the p.resént.'_ |

appeal by his own conduct. -

4, Thé}t the preéént appeal is badly time barréd as the
- promotion order dated 20/03/2015 of the respondent no.4
wés not challenged by any departmental representation nor

~in the present appeal before this Honourable Tribunal by the

| éppellant, hence the present appeal is liable to be dismissed

summarily.

5. That the appellant has not come to this Honoruable Tribunal
 with clean hands and he has suppressed the material facts,
| hence not entitled for any relief, it is also pertinent to mention
here that the appellant before the present appeal filed
another serviCes appeal No.965/2014 before this honoruable

T'ribunal which was dismissed on 22/04/2015.

6. That the appeal‘ih hand is bad for mis joinder of ngcessary

parties and non joinder of unnecessary party.

. 7. That this Honourable Tribunal has got no jurisdiction to

entertain the appeal in hand.
- ONFACTS:

1. Pertinent to record.




.
T €

»

2. Contents needs no reply, however appellant was

. Pertinent to record. Needs no reply.

- on serial no.6 in the same seniority list, as the

-against him, while Muhammad [smail, Fagr K

. ‘then further appointed as Superintendent BPS

'BPS 17 on acting charge basis.

nvolved

in FIR No.3, dated 15/07/2011 under section 161 PPC,

5(2) PC Act.

appellant was on serial no.2 and present respond

appellant was differed due to involvement in crimir

“Para no.4 of the appeal is correct to the extent that the

ent was
present
1al case

hian Al

Gohar and Fida Muhammad as placed in the same

seniority list at serial No. 1, 3, 4 and 5 respectively also

opted to forgo in favour of present respondents, as a

result the respondent no.4 promoted as senior
stenographer in BP (15) on 20/03/2012 from Junigr

- stenographer,

ale

W
)

o

«

ale

letter on it was . upgraded by the

Government of KPK in BPS 16, the present respondent

17 on -

acting charge basis under the rules against the post

vacated by Muhammad Ali, the then Superintendent who

appointment was also made as Excise and Taxation office

In reply to para no.5 the present appeilant admitfing by

himself that in the said DPC the promotion of the appellant

Muhammad Ismail, at serial no.1, Mr. Fagir Khan

‘was deferred due to involvement .in a criminal case, and

$.No.3,

Ali Gohar S No.4 and Fida Muhammad, SNo.5, wha opted




*

‘was promoted.
. Needs no: reply, as the present responde:nt
.Needs‘no reply, as the present respondent
~ concern with it.
_Needs no reply, as the present respondent

- himself that hispromotion was deferred due to

‘never been challenged by the appellant.

11. Incorrect, the detailed reply has already been

- above noted paras.

concern with it.

concern with it. However admitting by the &

case pending againét him.

to forgo promotion. Resultén{'l'y' the present respondent :

has no

has no

has no
ippellant

criminal

. Pertained to record, however as the apoellant is sfiil junior

scale stenographer while the present respondent no.4 is a

senior scale stenographer whose promotion order has

10. The reply has been given in the above noted paras,

however the‘present appellant has got no locus standi for

any relief against the present respondent No.4, as he

the respondent no.4 in any appeal.

- never challenged the promotion order dated 20/03/2012 of

given in




-~

12. Needs no reply, detailed reply has been given|in above

noted paras.
Grounds: -

A.The appellant admitting by himself that his promation was
deferred, while the p’r'esé'n'tv respondent was promoted
according to the ruie as a senior stenographer |with the
rest of the para the present respondent has no concern.

B.Needs no reply, as the present respondent lhas no

concern with it.

preceding paras.
-~ D.Incorrect, complete reply has been given in above noted
paras. However the présent respondent has n'ok concern
with the promotion of the éppellant, the appellant has nc
‘locus standi fo pray for any relief against the present
respondent.

- E. Incorrect, the present appeal is badily time barred.

It is; therefore, most humbly reauested that the [present

appeal may kindly be dismissed with costs.

Respondent No 4,

Through %

SOPHIA NOUREEN,

Advocate, High Court Peshawer

'
, C.Incorrect. Complete reply has already been given in above
|
!
|
l

 AFPFIDAVIT -
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PAKHTURNKHWA. PESHAWAR

-,

Service appeal No. 1207/2015
Parvez Akhtar
Versus

Secretary to Govt of Khyber Pakhtunkhwa etc

. BEFORE THE HONORUABLE SERVICES TRIBUNAL, KHYBER

REPLY TO THE'APPLICATION ON BEHALF OF RESPONDED NQ.

- . “Respectfully Sheweth,
o /

~ Preliminary objection:

1. That the applicant-has got no cause of action, locus standi fto tile the

present a'pplication in hand.

- 2. That the present application is not maintainabie in its present

- 3. That he -applicant has been estopped from filing the

application by his own conduct.

4. That the present application is badly time barred as the p

- order dated of the respondent no.4 was not challenged

forem.

present

romaotion

by ahy

d'épartmental répresentation' nor in the present applieafreﬂ before this

" Honourable Tribunal by the applicant, hence the present application |

 is liable to be dismissed summarily.

5'. That the applicant has not come to this Honoruable Tribunal with -

clean hands and he has suppressed the material facts.




6. That the application in hand is bad for mis joinder of |necessary
parties and non joinder of unnecessary party.

7. That this Honourable Tribunal has got no jurisdiction to enirain the
application in hand.

On facts; -

1. Needs no reply.

| | Het appeal
2. Incorrect. There is no likely hood j be succeeded in favpur of the

ap‘plicant as the applicant has got no cause of action to file the
present appeal / application.

3. Incorrect, the petitioner / appellant admitting by himselfl that the
promotion was deferred due to some criminal case against him, so
balance of convenience does not lie in his favour and there is no legal

bar that he DPC for the promotion of the petitioner / appellant must

. be constituted before the promotion of the pfesent respondent no.4 te
- superintendent. The petitioner / appellant be promoted according to
the policy of there isono question of irreparable loss. Howeve ¢ case of

acceptance of this application public at large will suffer irfeparable
- loss.

Itis, therefore,‘ most humbly prayed that on acceptance of the present
reply the application may kindly be dismissed.

Respondent no.4

Through i’ )

SOPHIA NOREEN,

Advocate, High Court Peshawar
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BEFORE THE KHYBER PAKHTUNKHWA,

SERVICE TRIBUNAL, PESHAWAR.

Service Appeal No. 1207/2015

PARVEZ AKHTER Junior Scale Stenographer (BPS-14) EXCISE &

Taxation Office, DISTRICT Haripur.

(APPEALLANT) .
7 :

—

VERSUS

Secretory to Gowt, of Khyber Pakhtunkhwa,
Excise, and taxation & Narcotics Control Department,
Peshawar & others .........ccocviviveivnee [T Respondents.

RESPECTFULLY SHEWETH:

Preliminary Objections:

(1-7)

FACTS:

All objections raised by the respondents are
incorrect and baseless. Rather the respondents are
estopped to raise any objection due to their own
conduct.

No comments.

Not replied, according to Para-3 of the appeal and
the Para -2 of appeal is correct. Moreover, the

appellant is later on acquitted from the case,

mention by respondent’s department.

Admitted para-3 is correct by the respondent’s
department. Moreover, the allegation which is
mentioned by the respondent’s department. After
his being the appellant is acquitted from that




e ¢t
allegation of corruption by the Anti-corruption judge
and he after his acquittal in the case was legally
entitled to be promoted as par observation made in
DPC minutes, So the issue of allegation has no
more remained.

Incorrect. While Para-4 of the appeal is correct.
Moreover, the appellant is 4 step senior than the
private respondent no.4.Which is clearly mentioned
in seniority list which is (Annexure as “A”) in the
Appeal. It is pertinent to mention here that said
seniority list remained the same being not
challenged by any of the junior scale stenographer.
It is well settled that no one shall suffer on account
of inaction and non-action of public functionaries, -
thus, appeéllant under the circumstances no way can
be deprived of his right of being promoted.

Incorrect. While Para-5 of appeal is correct.

Incorrect. While Para-6 of appeal is correct.
Moreover, that, it is settled law, if any Government
Servant whose promotion is deferred for some
reason and other are earlier promoted in the same
meeting, will be promoted after the removal of
deficiency w.e.f the date on which other have been
promoted. As such, under the same principal of law
the respondents are under obligation to first
constitute DPC for the promotion-of appellant with
effect from 20.303.2012 and then do the needful
for the promotion of Senior Scale Stenographer as
Superintend. AS the appellant from the date of
promotion of respondent no.4 as Senior Scale
Stenographer was four step senior to him. As under
the settled principle of law and justice he cannot be
deprived of the right of becoming Senior Scale
Stenographer and rank senior to respondent no.4.

Incorrect. While the Para-7 of appeal is correct.
Moreover, appellant does not deal with the law,
facts, and norms of justice.

Incorrect. While Para-8 of appeal is correct.

Moreover, that The appellant has a valid case to
plead for her legal right.

Incorrect. While para-9 of appeal is correct.
Moreover, that respondent no.1 instead of
constituting a DPC for its meeting for the




P TR R

12.

10.

11.

promotion of appellant-with effect from 20.3.2012,
is trying to promote respondent no.4 who is
admittedly junior to appellant.

Incorrect. While Para-10 of appeal is correct.

Incorrect. While Para-11 of fhe appeal is correct.
Moreover, the appellant filed a departmental
appeal against the impugned seniority list issued
and prepared by DG Excise and Taxation
department KPK dated 31/8/2014 in respect of MR
WAHEED KHAN which was illegal, unlawful.
Against thé principle of natural justice, ineffective
in the right of appellant. And on which impugned
order is passed on 11.9.2015. Appeal against such
impugned order on dated: 26/10/2015. Hence
appeal is well in time,

Not replied, according to the pafa-12 of appeal.

GROUNDS:

A)

B)

O

D)

Incorrect. While Para-A of ground of the appeal
is correct. Moreover, the appellant is no treated
according to the law and rules and this is against
the norms and justice.

Incorrect. While Para-B on the grounds of the
appeal is correct. Moreover, the allegation which
is mentioned by the respondent’s department.
After being acquitted from that allegation of
corruption by the Anti-corruption judge, The
appellant is legally entitled to be promoted. So
the issue of allegation has no more remained in
the field.

Incorrect. While Para-C on the grounds of the
appeal is correct. Moreover, as explained above.

Admitted correct by the respondent’s department
to the extent of the differed official. Moreover,
the deferment issue is due to allegation, so
allegation is removed. Then there is no further




ground is remained for deferment. Therefore As
under the settled principle of law and justice,
appellant cannot be deprived from the right of
becoming Senior Scale Stenographer and rank
senior to respondent no.4.

E) Incorrect. While Para-C on the grounds of the
appeal is correct. Moreover, that appeal is within
time as explained in above Para-11 of appeal.

It is, therefore, most humbly prayed that the appeal
of appellant may kindly be accepted as prayed for.

~ APPELLANT
PARVEZ AKHTER

Through: é S)@/

( M. ASIF YOUSAFZAI)
ADVOCATE, PESHAWAR.

AFFIDAVIT

It is affirmed and declared that the contents of the
appeal and the rejoinder are true and correct to the
best of my knowledge and belief and nothing has
been concealed from Hon'ble Tribunal.

»
(o
s /-/:

DEPONENT

C o e
) .2!?.'.’7)‘“:‘!’ 4



KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

No.. 134 ST Dated 26 /1 /2016

The Secretary,
Excise and Taxation
Peshawar.

Subject: - Judgement.

I am directed to forward herewith certified copy of Judgement dated 19.1.2016 passed by
this Tribunal on subject for strict compliance.

Encl: As above ' \

REGISTRAR -
KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL

PESHAWAR.




_To

Ph: 9082235 «hyber Pakntuktiws

Service Tribunal - '
Fax:9220406 - <J—— REGISTERED
piary o102~ No.C.P. 418/2016 ~ SCJ |
. ( 0 /{ SUPREME COURT OF PAKISTAN.

Dated e [ :
Islamabad, dated 4t October, 2016.
From
The Registrar,
Supreme Court of Pakistan, -
Islamabad.

© 7777 7 The Registrar,
Khyber Pakhtunkhwa Service Tribunal,
Peshawar.

//ﬁxe Additional Registrar,
: Khyber Pakhtunkhwa Service Tribunal,
Camp at Abbottabad.

Subject: CIVIL PETITION ' NO. 418 OF 2016.
Waheed Khan o
VERSUS.
Pervez Akhtar & others-

On appeal from the Judgment/Order of the

Khyber - Pakhtunkhwa Service Tribunal,

Peshawar dated 19.01.2016 in S.A. No.
- 1207/2015. . ~

Dear Sir, .
"1 am directed to enclose herewith a certified copy of the Order of

this Cdurt_ dated 27.09.2016 dismissing the above cited civil petition in the

terms stated therein for information and further necessary action.

Please acknowledge receipt of this letter alongwith its enclosure

immediately.

Yours faithfully,
Encl: Order

_ e e - / D MEK ) )
) p e — 7 (MUHAMMAD MU%HID MEHMOOD)

gv\k ,__“\\b]_d EM ‘)&/Nk \_v\.i pﬁSSISTANT REGISTRAR (IMP)

» .  FOR REGISTRAR
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IN'THE SUPREME COURT OF PAKISTAN
(Appellate Jurisdiction)

PRESENT:

MR. JUSTICE SH. AZMAT SAEED

MR. JUSTICE MANZOOR AHMAD MALIK
MR. JUSTICE KHILJI ARIF HUSSAIN

. CIVIL PETITION NO.418 OF 2016
(On -appeal from judgment dated
19.1.2016, passed by the Khyber
Pakhtunkhwa  Service Tribunal
Peshawar, Camp Court Abbottabad in

~ Service Appeal No.1207/2015)

Waheed Khan : ... Petitioner (s)
‘ Versus
Pervez Akhtar and 3 others ' ... Respondent (s)
For the Petitioner (s) : Mr. Jjaz Anwar, ASC with |
Mr. M.S. Khattak, AOR
~ Respondent (s) _ : N.R.

Date of Hearing :.27.09.2016

ORDER

SH. AZMAT . . SAEED, J.- We have heard the

learned counsel for the Petitioner at some length and have
examined the impugned judgment dated 19.01.2016 of the
learned Khyber Pakhtunkhwa Service Tribunal Peshawar,
Camp Court Abbottabad. No substantial questioﬁ of law of
public importance has been raised justifying the exercise of
our jurisdiction under Article 212(3) of the Constitution of the
Islamic Republic of Pakistan, 1973 |

- 2. o Consequently,' this Civil Petition is dismissed and
leave declined. _sg&/ Ry NYEI g’wﬁ) 5
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Wr u%}’ﬁm/ K ufhare, S

/ Certified to bb True Copy’
i i{%g@ o \ \’¥
X’ﬁ :‘» ‘Benc ,,“ / Court Associate AN
VAN Ii}/&ﬂi‘&bhd, the Suprewe Court of Pakistan
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