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JUDGEMENT

FAREENA PAUL, MEMBER (E): The service appeal in hand has been

instituted under Scction 4 of the Khyber Pakhtunkhwa Scrvice ‘Iribunal Act,
1974 against the order dated 106.11.2022 whereby the appellant has been
removed  Trom service against which he Oled  departmental  appeal on
28.04.2023 which was rejected on 23.08.2023. Against the said rejection order
he filed revision petition which was also rejected on 05.09.2023. It has been
prayed that on acceptunce ol the appeal, the impugned  orders  dated
16.11.2022, 23.08.2023, 05.09.2023 passed by respondents might be sel aside

and the appellant might be reinstated into service with all back benelits.

atonpwih my other reredy which the Fribunal deemed.appropriate. /



R3]

2. Briel facts of the case, as given in the memorandum of appeal, arc that
the appellant joined the scrvice of the Police Department as Constable in the
year 2007, He was cabsely implicated inaeriminal case vide 11.1.R No. 125,
dated 12.12.2021, u's 9D UNSA, 2019, i’()licc Statiqi1 Levy Post, District
Malakand, ¢ was arresied on the spot and sent to judicial lockup. After the
registration of 171.R, e appellant was dismissed from service on 16.11.2022,
Hle was convicted by the Jearned Sessions Judge/Judge Special Court
Malakand at Batkhclo vide order dated 03.09.2022 and sentenced to life
imprisonment, Apericved by ihe said order, he invoked the jurisdiction of
ITon’ble  Peshawar tigh Court Mingora Bench by way of filing Criminal
Appeal. No. 243/2022. The Hon’ble Tligh Court Mingora Bench vide judgment
dated 13.03.2023 uccepted the appeal, the judgment dated 03.09.2022 was set
aside and the appellant was acquitted {rom the charges leveled against him.
After acquittal, he [iled departmental appeal on 28.04.2023 before the
respondent No. 2 which was rejected on 23.08.2023. He filed Revision Petition

against the appellate order dated  23.08.2023  which was rejected  on

05.09.2023. henee the service appeal.

3. Respondents were pul on notice who submitted their joint parawisc
comments on the appeal. We heard the learned counscl for the appellant as
well as learned Deputy District Attorney for the respondents and perused the

casce {ile with connected documents in detail,

4. Lcarned counscel for the appelldnt, after presenting the case in detail,
argued that respondents hud not treated the appellant in accordance with law,

rules and policy on the subject. No charge sheet and statement of aflegations



had bcen served upon the appellant. No regular departmental inquiry was
conducted by the respondents and no chance of personal hearing was provided
to him. He further argued that no linal show causc notice was  issucd and
communicated to the appellant before imposing the major penalty. Accoding to
him. when the conviction of the appellant was sct-aside by the ITlon’ble
Peshawar High Court Mingora Bench, no ground remained for the punishment
awarded to him by the respondent No. 3. It was the scttled principle of" law
that where the eriminal charges were not proved against the accused civil
servant belore the Competent Court ol jurisdiction and he  was acquitled on
those charges, then the departmental proceedings, based on the same charges,
would be wholly irrelevant. He placed his reliance on judgmcnt of the august
Supreme Court of Pakistan reported in 2001-PLC-(SC)-Page-316 (Citation-d).
I'fe argued that the respondent department should have waited for the decision
of the criminal case but they did not do so which was a clear violation of CSR
F94-AL He further argued that the appetlant was condemned unheard as no
opportunity ol cross examination was provided to him. FHe requested that the

appeal might be aceepted as praved for.

-

5. [.carned Deputy District Attorney, while rebutting the arguments off
Icarned counscl for the appellant, argued that the appellant had not a clean
service record as it contained 02 bad entries and 01 minor punishment. The
performance ol the appellant during service was neither satisfactory nor up Lo
the mark. He was involved in a criminal case and a huge quantity of 11 KG &
340 grams Chars spoke volume ot his inefficiencv. He was issued charge sheet

with statement ol allegations and o dig out the real lacts a regular inquiry was




conducted, wherein the charges were proved. The inquiry officer, during the
course of enquiry, had tullilted ail e requireimiems and atler receipt of the
findings, final show cause noticc was scrved upon the appellant on
18.02.2022 and delivered on his home address but he failed to appear and
defend himscl. The lewned DDA contended that couwrt procecdings and
departmental proccedings were two differént entitics and could be run side by
side. Acquittal in a criminal case would not lead to cxoncration of a civil
servant in departmentai proceedings. Fhs act brought a bad name for the entire

police force. Leaned DDA requested that the appeal might be dismissed.

0. Arguments and record presented before us shows that the appellant,
while serving as Constable in the provincial police, was charged in FIR No.
125 dated 12.12.2021 u/s 9 1D CNSA, 2019, P.S Levy Post, District Malakand.
e was arrested on the spot, sent to judicial lockup and later convicted by the
Learned Scssions Judge/Judpe Special Court Malakand at Batkhela vide
judgment dated 03.09.2022 and sentenced to life imprisonment. The conviction
was set aside by the Hon’ble Peshawar High Court, Mingora Bench vide
judgment dated 13.03.2023. During that period. the appellant was awarded the
major punishment  of  dismissal  from  service vide an order of the
Supcrintendent of Police, HQ, Peshawar dated 16.11.2022. 1lis departmental

appeal as well as revision petition were dismissed by the competent authorities.

7. As argued by the learned counsel for the appellant, no departmental
mnquiry was conducted wnd ajor punishment was awarded without following
the procedure under the rules. On the other hand, the learned Deputy District

Attorney stated that charge sheet and statement of allegation was issued, after



which a formal inquiry was conducted and when the charges were proved,
show cause nouce was issuced on 18022022 but the appellant did not bother to
appcar belore the competent authority and hence major punishment was
awarded to him. The respondents have annexed an inquiry report dated
19.01.2022 with the reply. There is o charge sheet and statement ol allegations
dated 27.12.2021 also, annexed with the reply. According to the inquiry report,
the Inquiry Officer called the appellant through a summon/meana but he did
not appear betore him. Then there s o statement of MASIT Police Tlines,
according 1o whom the appellant was contacted time and again on his ccli
phone but it was found switched off, therclore his brother was contacted and
he was informed about the mquiry. When the appellant did not appeas belore
the Inquiry officer, he recommended for ex-parte proceedings against him.
Here a point to be noted is that when the charge sheet and statement of
allegations was issued, the appellant was behind the bar. The quesiion is
whether simply stating that the charge sheet was issued is enough or had it to
be served upon him in the Judicial Lockup. The lack of knowledge of the
Inquiry Ofticer is also o be noted Gere. Boseems strange that he did nor ko
that the appellant was behind the bar, despite the fact that he was the Deputy
Superintendent of  Police Complaint and  Enquiry, Capital City Police,
Peshawar, whom we think is a well inlormed ofticer. Similarly the issuance of
show cause notice on 18.02.2022 and simply stating that the appellant did not

respond 1o 1t s alse not understandable.

8. The appellant was involved in o criminal case and was behind the bar.

The respondents were required to place him under suspension till the final

SARATY
P T A

%

ke Ty ey
X WA ’ § o.a A g
e e Rikia i
i 0o



£ A

decision ol the court of law. Insicad of doing that, they resorted Lo
departmental proceedings and without fuliilling the requirements of rules,
awarded him major punishment on the basis of his involvement in criminal
casc. 1t has been noted that no opportunity of defence was provided to him -
which is a breach ol principles ol [air trial. Record shows that the criminal case
against him culminated in honourable acquittal by the court of law which

makes him re-emerge as a fit and proper person entitled to continue his service.

9. In view ol the above discussion, the appeal is allowed by sctting aside
the impugned orders and the appellant is reinstated into service with all back

benetits. Cost shall tollow the eveni. Consign,

10. Pronounced in open court in Peshawar and given under our hands and

seal of the Tribunal this 06" day of March, 2024,

FEHA (RASHIDA BANO)
Member (119) Mecmber(J)
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Mar. 2024 01. Mr. Kabirullah Khattak, Advocate for the appcliant

Al

present. Mr. Asif Masood Ali Shah, Deputy District Attorney
for the  respondents present. Arguments  heard and record

perused.

02, Vide our detaited judgment consisting of 06 pages, the
appeal 1s allowed by sctting aside the impugned orders and the
appellant is reinstated into service with all back benefits. Cost

shall [ollow the event. Consign.

03 Pronounced in open court in Peshawar and given under

our hands and seal of the Tribunal on this 06" day of March,

i
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