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BEFORE THE KHYBER PAKHTUJNKliWA SERVICE TRIBUNAL
PESHAWAR

Service A|)[>cjjI No. 831/2023

KAI.iM ARSllAO ICI IAN 
MISS I'ARi^iniA PAUL

CHAIRMAN
mi;mblr(U)

Klialil MuhaiTiiriad Khan, St)cia! Oi'aani/.cr {BPS-17) 0/0 Dislricl Health 
Olllccr, Malakand. (Appellant)

Vc'rsLis

1. I'hc Secretary I Icalth Department, Khyber Pakhtunkhwa, Peshawar.
2. The Secretary l-'inanee Departmcnl, Khyber l^akhtunkhwa, Peshawar.
3. The Provincial Coordinator MNC'I ! Profn'am. Khyber Pakhtunkhwa, 

Peshawar.
4. 'I'hc Director General Health Services, Khyber Pakhtunkhwa, Peshawar. 

.....................................................................................................(Respondents)

Mr. Noor Muhammad Khattak, 
Advocate I-or appellant

Mr. AsifMasood Ali Shal'i, 
Deputy District Attorney

k'or responderiis

Date oi'Institution 
Dale of,Hearing... 
Date of Decision..

23.02.2023
20.02.2024
20.02,2024

A UDGEiVIEM

PARFEIIA PAUl iVIFlVliiER (IQ; Through this single Judgment, we^5

intend to dispose oi instant service e.ppeal as well as connected service-

appeal No. 832/23 titled “Iqbal Hussain Versus Secretary, Health

Department, Khyber INkhtunkhwa Peshawar etc,”, service appeal No.

833/23, titled 'Skram Khan Versus Secretary, Health Department, Khyber

Pakhtunkhwa lAshawar etc.”, service appeal No. 834/23, titled “Mst.

Kaursar Versus Secretary, , I Icalth Department, Khyber Pakhtunkhwa

Peshawar etc.", service appeal No. 833/2T titled “Shahid Amin Versus

Secretary, I lealth Department, Khyber Pakhtunkhwa Peshawar etc.”, service
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appeal No. 836/23, Liilecl “Or. Paivvasha Versus Seeretary, lleallh

Dcpanmcnl, Khybcr Pakhlunkhwa Peshawar etc.”, service appeal No.

837/23, tilled I'a/.al Oin Versus Secrclai-y, lleallh Deparlmcnl, Khyber

PaldilLinkhwa Peshawar etc.”, service appeal No. 838/23, titled “Ra/.a Shah

Versus Secretary, I leallh Department, Khyber Pakhtunkhwa Peshawar etc.”,

service appeal .No. 8,3o/'23, liiled ‘'Mr. ilidayat Ur Rehman Versus

Secretary, lleallh Dcparlment, Khyber Pakhlunkhwa Peshawar etc.”, service

appeal No. 840/23, titled “Syed Osama /ahid Versus Secretary, Health

Departmcnl, Kh)’bcr PaKhiunkhwa Peshawar clc.”, service appeal No.

841/23, tilled ‘‘Mr. Muhammad Saleem Versus Secretary, lleallh

Department, Khyber Pakhtunkhwa Peshawar etc.”, service appeal No.

842/23, titled “Msi. A/.ra Ciul Versus Secretary, lleallh l^cparlmenl, Khyber

Pakhtunkhwa Pcshawai’ etc.”, service appeal No. 843/23, titled “Mst h'aiza

Ribi Versus Secretary, Health Departmeni, Khyber Pakhlunkhwa Peshawar

844/23. tilled ''Vlr. Muhammad Khaliq Versusclc,”, service ap|')eal No

Secretary, I leallh Department, Khyber Pakhtunkhwa Peshawar etc.”, service

appeal No. 845/23, liiled “Shaukat All Khan Versus Secretary, Health

Dcparuncni, Khyber Pakhtunkhwa fV‘Kh;•:\^'ar clc.”, service appeal No.

846/23, titled “Msi. (jui-e-Rana Versus Secretary, 'Health Department,

service appeal No. 847/23, titledKhyber Pakhtunkhwa Peshawar ctc.'k

I leallh Dcparlment. Khyhcr“Mst. (jLil Na/. Beguiii Versus Seerdaty

I’akhliinkhwa Peshawar clc.”, service appeal No. 848/23, titled “Msi. Husan

Bano Versus Secretary, Health Department, Khyber Pakhtunkhwa Peshawar

etc.”, service appeal No-, 846/3.3. liiled "i‘mar Rehman Versus Sccrclnry,
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llcalih Dcparirncnl, Khybcr Pakhliinkhwa Peshawar etc.”, service appeal

No. 850/23, litlcd “Mst, Saima Nawab Versus Secretary, Health

Department, Khybcr i^akhtunkhwa Peshawar etc.”, service appeal No.

851/23, litlcd “Noor Wahid Versus Scerclai-y, Mealth Department, Khybcr

Pakhtunkhwa Peshawar etc.”, service appeal No. 852/23, titled “Shah

Usman Jehangir Versus Secretary, Health Department, Khybcr

Pakhliinkhwa Peshawar etc.”, service appeal No. 853/23, titled “Mst. ishrat

Versus Secretary, Health Department, Khybcr Pakhtunkhwa Peshawar etc.”,

service appeal No. 854/23, titled “Mst. 'I'aslccm Versus Secretary, Health

Department, Khybcr Pakhtunkhwa Peshawar etc.”, service appeal No.

855/23, titled “Mr. Wakeel 'I'aj Versus Secretary, Health Department,

Khybcr Pakhtunkhwa Peshawar etc.”, service appeal No. 856/23, titled

Seema CjliI Versus Secretary, Health Department, Khybcr“Mst.

Pakhtunkhwa Peshawar etc.”, service appeal No. 857/23, titled “Mr. Kaleem

Ullah Versus Secretary, Health Department, Khybcr Pakhtunkhwa Peshawar

etc.”, service appeal No. 8:)8/23, titled '■■Mr. Irfan .lamal Versus Secretary,

Health Department, Khybcr Pakhtunkhwa I'^cshawar etc.”, service appeal

No. 859/23, titled “Mst. Na/ia Begum Versus Secretary, Health Department,

Khybcr Pakhtunkhwa Peshawar etc.”, service appeal No. 860/23. titled

“Sajjad Versus Secretary, 1 lealth Department, Khyber Paldttunkhwa

Peshawar etc.”, and service appeal No. 861/23, titled “Mst. Bushra Versus

Secretary, Health Department, Khvbci^ Pakhtunkhwa Peshawar etc.”, as in

all the appeals, common question of law and lacts arc involved.
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2. 1 he service appeal in hand has been insiiiuied under Section 4 of the

Khybcr i^akhlunkhwa Service M’ribunal Act, 1974, against the appellate 

order dated KS.01.2023 communicaied to the appellant on 24.01.2023, 

whereby the departmental appeal obthc appellant lor fixation of pay w.e.f. 

07.08.2009 i.c. Irom the date of initial appointment had been rejected. It has 

been prayed that on acceptance ol the appeal, the impugned order dated 

might be set aside and the appellant might be allowcd/granted 

pay fixation w.e.f. 07.08.2009 i.c. from the date of initial appointment, with 

all back benefits, alongwifh any oiher I'cmedy which the 'i'ribunal deemed

18.01.2023

appropiaate.

Brief facts of the case, as given in the nicmorandum of appeal 

that the appellant ,was initially appointed in the respondent i3epartment as 

Social Organi/cr (BS-17) vide order dated 07.08.2009. While performing 

his duty, service the of the appellant was legulari/ed vide notifeation dated

j. , are

15.08.2018 in pursuance of Khyber Pakhtunkhwa (f mployccs

Reguiari/ation of Services) Act, 2018. Service of the appellant 

rcgulari/.ed and his pay was fixed from the date of notification. I'ccling 

aggrieved, the appellant preferred a representation, followed by writ petition 

No. 4573-P/2019 which was remitted to the respondents to redress the 

grievance of the appellant. The representation of the appellant was disposed 

o! vide oixier dated 18.01.2023 which was communicated to him 

24.1.2023, hence the instant appeal.

was

on

4. Respondents were pul on notice but they did not submit their written 

reply and were placed ex-pai'tc vide tirder sheet dated 02.11.2023.
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liovvcvcr, lIic learned i:)epLily Oisii-iei Attorney was granted (111! opportunity

to present and defend the ease.

Learned counsel for the appellant, alter presenting the case in detail.5.

argued that the incation of respondents, by not allowing pay fixation to the 

appellant w.e.f. 07.08.2009, was against the law, facts and norms of natural 

iustice. I le further ai'gued that in cases of simitar nature, pay protection was

granted to the rcgulari/ed civil servants by the Idnancc Department vide

notification dated 22.05.2019. Similarly, vide letter dated 06.02.2014, the

aide line, wherein it had been clariliedfinance Department circulated a cr

that on regutari/ation of contract employees, their previous service should

be counted for pay protection. He contended that as per rule 2.3 of the West

Pakistan Pension Rules, 1963 and ivR 22, liie appellant was fully entitled for

the grant of pay fixation w.e.f. 07.08.2009 with all back benefits. He

requested that the appeal might be accepted as prayed for.

As the learned Deputy District Aiiorncy neither had any record of the6.

with him, nor any departmental representative attended the 'fribunal atcase

the time of hearing, he relied on the record ])resented by the learned counsel

for the appellant. 1 le, however, supported the impugned order.

f rom the arguments and record presented before us, it transpires that7.

the appellant was appointed as Social Organizer in 2009 in BS- 17 on llxcd

pay of Rs. 45000/- per month on contract for a period of one year, which

extendable, by the Government of Pakistan, National Maternal,was

Newborn and Child Health (MNCll) Programme, NWf'P (now Khyber



I i

G

Pakhiunkhvva). In pursuance of Scclion 4 of ihc Khybcr PakhLunkhwa 

Jaiiployccs (Rcgulari/ation of Services) Act 2018, his 

regularized Iroin ihe da!c of commcnccnieru of !hc Act. 'Through the instant 

seivice appeal, the appellant has sought pay fixation from the dale of his 

initial appointment a Social Mibili/.cr in 2009.

services were

8. Leatned counsel for the appellant has relied on various judgments of 

the apex eourt. In Civil Appeal No 1496 of 2019, reported as 2021 SCMR 

1546, wherein the matter was regarding the payment of pensionary benefit 

ol the service rendered on contract before regularization. We cannot 

draw any strength from the above case as that was regarding the pensionary 

benefits while the instant appeal is about pay fixation. In another case

referred by learned counsel reported as 2008 SCMR 14, an employee of the 

Pakistan Broadcasting Corporation, drawing graded pay of BS-18, 

appointed as Assistant Professor ol’ History through Punjab Public Service 

Commission and his pay was lixeti at the initial stage of BS-18, which 

set aside by the august Supreme Court of Pakistan and he was allowed 

fixation ol pay in BS-18 with eficcl irom joining the Tiducation Department 

by giving him protection of pay that he had last drawn in Pakistan 

Broadcasting Corporation. This case

was

was

is about an employee of a corporation, 

which has been established Linder an act, and hence, no parallel can be

drawn between this case and the service L![)pcai preferred before us. Learned

Counsel has referred to a third ease reported as 2014 SCMR 1289, which is 

about the inter sc seniority of judges of the ! ligh Court and hence, it has no

correlation with ihe service appeal in hand. Reference to 2022 SCMR 77 has
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also been made by ihc learned eounsel for the appellant in which

rcachcrs/Lcclurcrs employed on daily wages before being regularized have

been allowed pay protection, by counting the service they had rendered on

daily wage basis for pensionary benelils and pay, by the Ixderal Service

'I'ribunal, Islamabad and the same has been upheld by the august Supreme

Court of Pakistan. In this case also, we cannot draw any parallel with those

employees as they were appointed on daily wages against regular positions,

who were later on regularized through the I'edcral Public Service

Commission. I,earned counsel referred lo Noliflcation of Ciovernment of

IChyber Pakhtunkhwa, I'inancc Department dated 22.05.2019 also through

which certain Ciass-lV employees, appointed on contract and fixed pay,

were i-cgulariz.cd, with eflcct IVom the dale of their appointment and they

were granted the status of Civil Servant also Ifom that date, instead of their

date ol regularization. We cannot compare the case of the appellant with

those Class-IV employees, who were appointed on fxed pay as a result of

some policies issued by i'inancc Oepartment. There is no mention that they

were some project employees, who were regularized as a result of any Act,

as is the case of the appellant bclbre us. I '.P 22 has also been referred by the

learned counsel, but that is not applicable in case ol'thc appellant.

After going through the details of all the cases presented by the 

learned eounsel for the appellant, we lta\'e noted that the appointment order 

oi the appellant shows that he was not regularly appointed against any 

regular post, shown in the budge! book (d’the government. Ilis appointment 

on contract and fixed pay in a progj-amme (MNCII), funded by the

9.

was
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Cjovcrnmcnl oi'Pakistan out ol'its PSDP, as inlormcd by the learned counsel

for the appellant himself. I lis services were regularized through an Act of

2018 ol ihe (jovernnient of KiiylK-r ikiklilunkhwa, after ifie project, as

reflected in schedule attached with the Act at serial No. 14, was converted to

the regular budget. Section 4 of the Act clearly mentions the regularization

of employees of the pia^jeelas follows:

''Ref>ulariz(ftion of service of project empioyees:-

...Nofwiihstanding anyihing conlainacl in an]> /aw or rules. l/'ie 

emplovces a/ siilT-clitiisc (ii/ (ji'cIuilw (cj of siil'>-seclion (!) of 

section 2 of this Ad. appointed on contract /oasis against project 

posts and ho/ding such project posts ti/i the commencement of 

this Ad. shall he deemed to have been validly appointed on 

regular basis f-om the date of coninienccmenl of this Ad. siibjcd 

to verification of their qualifications and other credentials by the 

concerned. Government Department.^'

As the appointment of ilie employee was not against any regular post10.

and he was not getting the graded pay, rather it was a project post and his

pay was fixed at Rs. 45000/, according to pay drawn by a liS-17 officer,

iitcluding basic pay and allowances, with, a 5% increase per year, therefore,

his pay was fixed in BS-17 at the time of regularization of his services.

Before his regularization, he was getting his pay from the budget of the

programmc/projecl and not oiil of the regular budget of the government.

One must keep a fact in view that pay of a government servant is fixed at the

time of his regular appointment against a regular post. In case of the

appellant, the post and !iis appointment wrm regularized through an Act of

V
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201.8, under its scclion 4, in which there is no ambiguity that it was “with 

immediate cfTect’' and not from any retrospective cfTect.

11. In view o( the above disetissiom thc..appeal in hand, aiongwith the 

connected service appeals, is dismissed, being groundless. Cost shall follow

the events. Consign.

12. Pronounced in open court in Peshawar and given under our hands

and seal of the Tribunal on this 2(f' day of February, 2024.

(ICAIJM ARSHAD ICHAN) 
Chairman

(l ARi-yjlA !>AUL) 
Member (t'i)

*Fa:leSiihlian. I'.S-
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Order

iii20“' Jxb. 2024 Ol. Mr. Noor Muhammad Khatlak, Advocate for the

appellant present. Mr. AsifMasood Ali Shah, Deputy District 

Aiiorncy Ibi- the respondents pi-escnl. Arguments heard and

record perused.

02. Vide our detailed judgment consisting of 09 pages, the

service appeal in hand is dismissed. Cost shall follow the

event. Consign.

Pronounced in open court in Peshawar and given under 

our hands and seal oj' the Trihiina! on this lit' day of

03.

.h'ebruary, 2024.

J
PAUl^(i'AKl-

Member f li.)
(KAMM ARSilAD KHAN) 

Chairman

*r(c.al Suhhan
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