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Counsel for the appellant and Mr. Muhammad Jan, Deputy 

District Attorney alongwith Mr. Muhammad Saddique, 

Administrative Officer for present. Arguments heard. To come up 

for order on 24.07.2017 before D.B.

12.07.2017

(Muhammad Hamid Mughal) 
Member

-(Ahmaa-H'assah) 
, Member

Learned counsel for the appellant present.12. 24.07.2017

Learned Deputy District attorney on behalf lOf-respondents

present. Vide our separate judgment of today placed on file

bearing appeal No. 289/2016 titled Amir Muqtada Qureshi 

Ex-Sub Engineer Versus The Secretary, Public Health

Engineering Department Government of Khyber 

Pakhtunkhwa, Civil Secretariat, Peshawar and others, the 

present appeal is dismissed. Parties are left to beifiheir own

costs. File be coh’sigfi'd&to the record room.

ANNOUNCED
24.07.2017

(Muhammad Hamid Mughal) 
Member

.hmad Hassan) • 
Member

/
f



U.04.2P17 QomfQ] for the appeil^t present, Uh ^ujtainmad Ya^n, 
Sup^rintfndeint alpngwith Mr. Muhammad A4?®! Additional AG for
respondents also present. The present appeal w^s p^i^ly heard by D,3 

comprising of phairman apd Mr. Muhaminad ^niin Kundi Le^ed 

Member (Judieial) but today the §^id 1)3 is not available. The pfflee is 

direeted tp put up the instant appeal before a p.B in ^yhif^h both the above 

mentioned officers are sitting. To come up for argument^ pn Q8.0^.g017 

before p.P;

(AHMAD HASSAN) 
' "MEMBER

(MUHAMMAD AMIN KHAN KUNDI) 
‘MEMBER -

8.05.201? Ciprk of counsel for {he appellant and AddL AG jbr the 

respondents present. Due to strike of the bar counsel for the 

appellant is not available, To come up for final hearing for 

24:05,2017 before D.B,

Cl^ipan

24.05.2017 Counsel for the appellant Mr. Muhammad Siddique, Admin 

Officer alongwith Mr. Muhammad Adeel Butt, Additional AG for 

the respondent present. Counsel for the appellant requested for 

adjournment. Adjourned. To come up for arguments on 12.07.2017 

before D.B.

r

(Muhammad Amin Khan Kundi) 
Member

(Gul Khan) 
M^nber
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Counsel for the appellant and Addl: AG alongwith^i^ 

Mr. M. Yaseen, Supdt for respondents present. Rejoinder 

submitted. To cppie up fpr^guments on-28.03.2017.

14.11.2016

>*.
• ;

p (PIR BAfOHSH SHAH) 
IsmMBER

V

(ABDUL LATIF) 
MEMBER

28.03.2017 Counsel for the appellant, Additional AG and Senior Government 

Pleader alongwith M/S Aftab Ahmed, A.O & Muhammad Yasin, 

Superintendent for the respondents present. Arguments partially heard. To 

come up for remaining arguments on 29.03.2017 before this D.B.

r

Chatfm^Member •rv- ••

29.03.2017 Counsel for appellant. Additional AG & Senior Government 

Pleader alongwith Mr. Aftab Ahmed, A.O & Mr. Muhammad Yasin, 

Superintendent for respondents present. Learned Additional AG requested 

for adjournment. Adjourned for remaining argximents to 11.04.2017 before 

D.B.
t

k
Member

,rr'' ••
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10.08.2016 . Clerk to counsel for the appellant and Mr. Muhammad 

Yaseen, Supdt alongwith Addl: AG for respondents present. 

Written reply submitted on behalf of respondents No.2 and 3. The 

learned Addl: AG relied on the same on behalf of respondent No.l. 

The appeal is assigned to D.B for rejoinder and final hearing on 

14.11.2016.
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Counsel for the appellant present. Learned counsel for 

the appellant argued that the appellant was initially appointed as 

Sub Engineer vide order dated 15.01.2010 and was terniinated 

from service on the allegations of irregularities in initial 

appointment vide order dated 14.2.2014 where-against appellant 

preferred departmental appeal on 27,2.2016 and then Service 

appeal No. 810/2014 before this Tribunal, which Avas decided 

by this Tribunal vide judgment dated 30.12.2015 remitting the 

case to the competent authority for decision afresh. That vide 

impugned order dated 03.03.2016, the appellate authority has 

terminated services of the appellant and hence the instant 

service appeal on 28.3.2016.

11.04,2016
}

■ 1
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That neither the directions of the Tribunal given in the 

judgment were followed by the said authority nor codal 

formalities observed nor enquiry conducted in the prescribed 

manner.

Points urged need consideration. Admit. Subject to 

deposit of security and process fee within 10 days, notices be 

issued to the respondents for written reply/comments for 

0].06.2016before S.B.

4: Ch^mm
■T11

• ■/!:

f;
f

Counsel for the appellant, M/S Muhammad 

Yaseen, Supdl. Muhammad Ali'Supdt and Kamran Shahid, 

Asstl. alongwith Addl. AG for the respondents present. 

Requested for adjournment. I'o come up for written 

reply/comments on 10.08.2016 before S.E.

01.06.2016

}
■ ji
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Form- A

FORM OF ORDER SHEET
jt.

-I

Court of

290/2016Case No.,

Order or other proceedings with signature of judge or MagistrateDate of order 
Proceedings

S.No.

321

28.03.20161 The appeal of Mr. Muslim Shah presented today by Mr. 

Muhammad Asif Yousafzai Advocate may be entered in the 

Institution Register and put up to the Worthy Chairman for 

proper order please.
i
t

\

REGISTRAR
2

This case is entrusted to S. Bench for^preliminary 
hearing to be put up thereon j/ - V - / ^ .

\\

I.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.

I

Appeal No. /2016

V/S PHE Department, KPK.Mr. Muslim Shah

INDEX
S.No. Documents Annexure Page No.

Memo of Appeal 01-051.
Copy of Appointment Order2. 06- A-
Copy of Medical Fitness 

Certificate.
3. - B- 07

Copy of Arrival Report. - C- 084.
Copy of Service Book 09-185. - D -
Copy of Transfer Order & 

Arrival Report
6. 19-20-D-1-

Copy of Judgment7. - E - 21-22
Copy of Show Cause Notice8. 23-24- F-
Copy of Reply9. -G- 25-26
Copy of Termination order10. H 27
Copy of Appeal11. I 28-33 i

1
Copy of High Court12. J 34-37
Copy of Supreme Court 
Judgment

13. K 38

Copy of Tribunal judgment 
dated

14 39-46L

Copy of order dated: 
3.3.2016

15 M 47-48

16 Vakalat Nama 49

APPELLANT

THROUGH:

(M. ASIF YbUSAFZAI),

(TAIMURALI KHAN),

&

(SYED NOMAN ALI BUKHARI) 

ADVOCATES, PESHAWAR:.

i

L...

-r.’-
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.

72016Appeal No,
Mervm Tplbest^

Mr. Muslim Shah, Ex-Sub-Engineer, 
Public Health Engineering Division, 
Mardan.

r
APPELLANT

VERSUS

The Secretary, Public Health Engineering Department, 
Government of Khyber Pakhtunkhwa, Civil Secretariat, 
Peshawar.
The Chief Engineer (South), Public Health Engineering, 
Khyber Pakhtunkhwa, Peshawar.
The Deputy District Officer, Water Supply and Sanitation, 
Mardan.

1.

2.

3.

RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER 

PAKHTUNKHWA, SERVICE TRIBUNAL ACT, 1974 

AGAINST THE ORDER DATED 3.3.2016 RECEIVED 

BY APPELLANT ON 15.03.2016 PASSED BY 

RESPONDENT DEPARTMENT IN PURSUANT TO THE 

DIRECTION OF THIS AUGUST TRIBUNAL DATED. 
30.12.2015 WHICH WAS PASSED IN APPEAL NO. 
810/2014.

PRAYER:

THAT ON ACCEPTANCE OF THIS APPEAL, THE 

ORDER DATED 3.3.2016 MAY BE SET ASIDE AND 

THE APPELLANT MAY BE REINSTATED WITH ALL 

BACK AND CONSEQUENTIAL BENEFITS. ANY 

OTHER REMEDY, WHICH THIS TRIBUNAL DEEMS 

FIT AND APPROPRIATE THAT MAY ALSO BE 

AWARDED IN FAVOUR OF APPELLANT.



RESPECTFULLY SHEWETH:

That the appellant was appointed as Sub Engineer on the 

recommendation of Departmental Selection Committee by 

the competent authority vide order dated 15.1.2010. The 

appellant got his medical fitness certificate and reported his 

arrival on 25.1.2010. (Copy of Appointment Order, 
Medical Fitness Certificate and Arrival Report are 

attached as Annexure-A, B and C).

1.

That it is also worth to mention here that the proper service 

book of the appellant was also maintained by the respondent 
department in which all relevant entries are record. (Copy of 

Service Bok is attached as Annexure-D).

2.

That the appellant transferred from PHE Division Haripur to 

PHE Division, Mardan vide order dated 2.01.2014 and 

assumed the charge of the post at Mardan on 3.1.2014.
(Copy of Transfer Order is attached as Annexure-D-I).

3.

That in other cases of a different nature, the Supreme Court 
passed an order on 15.1.2014, wherein the Chief Engineer 

Mr. Sikandar Khan gave statement that although many other 

illegal appointees in the department have been removed 

from service but again many other such action is in progress 

at various stages and they are still in service. Therefore, the 

Honorable Supreme Court directed the Chief Engineer to 

complete the process within one month against the illegal 
pending cases against the illegal appointees. (Copy of 

Judgment is attached as Annexure-E).

4.

That the Chief Engineer to save his skin issued as Omni bus 

show-cause notice and adopted a slipshod manner for 

removing the appellant from service. (Copy of the Show 

cause notice is attached as Annexure-F).

5.

6. That the appeliant submitted a reply to the show cause notice 

in which the appellant has explained the details and rebutted



■ i
the objections/allegations leveled against him with full 
reasons and justification which were not taken in 

consideration at all. (Copy of Reply and Show Cause 

Notice are attached as Annexure-G).

7. That on 14.2.2014 the appellant was terminated from service 

without following proper procedures and codal formalities. 
The appellant also filed an appeal against the termination 

order on 27.2.2014 and waited for statutory period but no 

reply has been received. (Copy of Order and Appeal are 

attached as Annexure-H and I).

f

That the appellant and other colleagues also went a Writ 
Petition before the Peshawar High Court Peshawar in Writ 
Petition No.615-P/2014 which was decided on 26.2.2014 and 

the Writ Petition of the petitioner was dismissed for having 

no jurisdiction as they were civil servants. Then the appellant 
went an appeal before the august Supreme Court of 
Pakistan, which was heard on 28.4.2014 and while dismissing 

the appeal of the petitioner, the Honorable Supreme Court 
observed that the Service Tribunal shall decide the appeal as 

mandatory in law. (Copy of High Court and Supreme 

Court Judgment are attached as Annexure-J and K).

8.

9. That the appellant filed an Appeal bearing No.810/2014 

against termination from service. That the said appeai was 

finally heard by the Honorable Tribunal on 30.12.2015 and 
the Honorable Tribunal was kind enough to accept the appeai 
and remitted the case to respondent department to proceed 

against the appellant strictly in accordance with law after 

giving him opportunity of personal hearing and gave direction 

to the appellate authority to decide the departmental appeals 

of the appellant strictly accordance with law rules/rules and 

considering each of the appeal on its merit. (Copy of 
judgment is attached as Annexure-L).

10. That after the judgment of the august tribunal, the appellate 

authority rejected the departmental appeal in summary 

manner by violating the directions of the Tribunal given in its 

judgemnt and passed the impugned order dated: 3.3.2016 

which was recived by appellant opn 15. 03.2016 (Copy of 
the order is attached as Annexure-M).

I

i
f «



f
11. That now, the'appellant comes to this august Honorable 

Tribunal on the following grounds amongst the others:

GROUNDS:

A) That the impugned order dated 3.3.2016 is against the law, 
facts, norms of justice and principie of fair play and material 
on record.

B) That the impugned order and attitude of respondent 
department is in sheer violation of Article 4, 25 and 38 of the 

constitution.

C) That the respondents not deal the appellant as per law and 

rules and not considering the appeal on its merit and rejected 

the departmental appeal of the appellant for no good grounds 

which is clearly violation of the judgment of Hon'ble Tribunal.

D) That the appellant has been condemned unheard and treated 

according to law and rules because being a civil servant of the 

province, the appellant has not been dealt with E&D Rules 

2011 and removed from service in a slipshod manner.

E) That neither the appellant was served with charge sheet and 

statement of allegation nor regular enquiry was conducted in 

the matter so much so the respondents also violated the 

rules-5 (1) (a) of E8iD Rules 2011. Whereby It was mandatory 

under the law to pass the speaking order for dispensing with 

the enquiry. Thus, the lacking such procedure the impugned 
order is liable to be set aside.

F) That even the termination order has not in existence because 

there is no word "Termination" is provided in the relevant law 
and rules.

G) That according to the Government Notification dated 8.4.2006 

all posts from BPS-1 to BPS-15 in PHE department were 

declared as Distt: Cadre post which was not within purview of 
Public Service Commission that is why the allegations of being 

non recommendee of the PSC is not a good ground.



■f
H) That the appellant possesses the prescribed qualification and 

got his appointment as per law and rules.

I) That as far as the NOC from the PSC is concerned that is also 

not correct keeping in view the Department Notification dated 

30.4.2008 wherein the Chief Engineer were authorized for 

making appointment form BPS-1 to BPS-15 through 

Departmental Selection Committee.

J) That the appellant cannot be held responsible for the 

lapse/irregularities committed by the department and in such 

cases the Hon'ble Supreme Court of Pakistan has held the 

department responsible and reinstated the poor employees.

K) That the appellant seeks permission to advance others 

grounds and proofs at the time of hearing.

It is, therefore, most humbly prayed that the 

appeal of the appellant maybe accepted as prayed for.

APPELLANT
Muslim Shah

THROUGH:

(M. ASIF YQUSAFZAI),I

(TAIMUR'M.I KHAN),

&

(SYED NOMAN ALI BUKHARI) 

ADVOCATES, PESHAWAR.

It
a * . ^
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The Deputy District Officer 

(WS86)W86 Deptt: Haripur.

ARRIVAL REPORTSubiect:-
1-;

; f
?•
3

In compliance with Chief Engineer Public Health Engineering Deptt; N.W.F.P

Peshawc/r, Office Order N0.29/E-4/PHE, dated 15-01-2010,1 bag to submitted my arrival
the forenoon of 25*^ of Jan: 2010.report for duty today

4
i Your Obedientlyi
i)

i
- -f

I
.1 ■ si

I Muslim Shah 

Sub Engineer.
Dated 2S-1-2010

-i
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PUBLIC HEALTH ENGG: DEPARTMENT

No.SO(Estt)/PHED/l-43/2013-14
...... -.... - - —Jh 2014 ;

if

•!
1

.f
■ iC

!■

JV<..SO£ESII]^HEDiM3^ TIk- co.npo.ent

sfer/posling of the following Sub Hnu: 

agMinsfeacb, with imn-jcrliate effect

t

authority has been pleased to order the 

^ 'Cis 01 Ihiblic Health Engineering Department
in the i;'ff'rf*st.

trail
’

, noted

(-
S. Name of Officer Fromm To I- t.- RemarksA. Mr.MusIim Shah (BPS-]

I Divisior. Haripur 
I Sub EnginecTPHE 
I Divisibi -JVIardan 

Sub Engineer IMdE 
Div'isior- Baltacram

y Sub Engineer PHE 
__ Division Mardan 

I Sub Engineer PHE 
Division Nowsh^m 

I Sub Engineer pITe^ 
, ; Division Haripur

Vice No. 2/
Mr. Isiam Gul CBPS-fl)2.

Against the 
vacaiit post. 
Vice No. 1

3. i Mr. Muir.ta?. (BPS-1 1)
•?

i

T-
,-lf
%

s E C R E r A R

Dated Peshawar, the Janu 

necessaj}’ action to the;-

tjga»iJ^0ii':srT)/PHK.r>':-4-i/^i,i-, i.
L . •*
I Copy fcirwarded tor informaiion and

I ■ Accountant General NWFp Peshav 
2, eWef Engineer (North) PKE Pe;,artment NWFP. Pe.hau^r

7. Executive Engineers FHE Division^; ^'urA. m ^^^ottabad.
■ 8. District Accounts Officers. Mard.J ' f l liinur'^V

'A Officials concerned. Baitagram.
lO. Office Ordcr/Pcrsonal

i‘O’^,2014.
i.

I ■!.

’.ar.■v

I
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? "f riles.•t
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To,

The Executive Engineer Public Health Engineering 
Department Mardan

SUByECT;. ARRIVAL REPORT

I In pursuance of the chief Engineer Public Health Engineering Department 
Government of NWFP Peshawar office order no SO (PHED/ 1-43/2013-14 dated 

02/01/2014. ! Mr. Muslim Shah is here by reported arrival today on 03/01/2014 
(FN)i.

Your^ Obediently'

Mr Muslim Shah

Z<—7

-f■'\

1
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I'lIHEjaEREME COURT OF p&i<;|';:--^ >.f

(appellate jURi'oicrioN) ' '
present. ;
MR. JUSTICE ANWAR'':aHE£R JaMA 
M.R.JUSTICE.EJAZAFZAUHAN

g. Ps, No, ;>n?^ and 2029 of 9m.^
(O.n oppeol Dsal.nst the iudemso! '•. 
dt. 2,10,2013 pqssgd , by I,ha 
Pethav/cr High Court, Peihcvvar ih. '
'/■ Ps. No. 271- F C,hd<563-Pof20l3l,

;

i

• V' LI.

' '■

- i\;r ;
' r

ASSitlirr

5 (
MUi’htcq Ahmed and another- ■ - 
Muhammad NcsirAIi and others. ' I'inC?. 2026/13’ 

{in C?. 2029/13) 
...P&tilioners

V0'-'t •
Governme.nt of ,<P,<through C.^jifS^crefcr/ 
PeshcNvar end Others. / '

I

: I: . i

{in bolh oases) 
'..■PespondenisA/i

Por the petitioners: 'Mn. Ghulam Nabi Khan. ASC.
:5y©d Safdc: Hussain, AOR.

Sikanaar Khan, Chief cnginee.n PHEK, KPK.Per the respondents: 
(on ccuii notice)

Date of hearing:

I.

•;15.0].2014..

,. O R D 5 t?
f

-^■MAR ZAHEErgA/rjAU X - Afler hearing 

of fhe iec.med ASC for the .oefifio.ne,-; and ccrerul perusal 

rscorc pc.aiculcriy the reos.p.ns assignee i.n the impugnec! .rudgmcnl, 

, we arc satisfieo' ihai no cose for grant of leave fo appeal is made oul, 

incluQi.ng the plea of diicrirninafior.Noised by ihe peiii.oners, 

wrong or any number of'wrongs, campfbe made basis 

illegoraction under the garb ohArlicle'^o of fhe Constitution,

the c.'gumenti'

or the COSO*• : •

iilfc:
t: • 5

OS One

iijihi:.-,'
,A'. ■

to justify on

3otn
‘

these petitions are. therefore, dismissed: Leave is refused. 

2.
i.. v

So foi OS-some Oiher/Legalities in the oppcinlments' 

b.-ouQh-r ic our notice is cor.cerri-3d, ivresponso to our u 

, doted 09.0i.20i4. Mr. Sikandcr Khcn

: . "'i| ■

ler T.'. Vi -bi

^.:n2;v;;h Kc.Ct.RH.e. Do
it'il''. Chief E’ngi.neer, rupiic HoolrhI

fjiitrjppv;-

I
-------- ^gineering, Deportment,i K?.< is preient' ir; Couri, he sic:©: thet

'■■2.-S-DI-6/L/ li, , ■' i ■ ■ ! ' ■
\

i4‘.

-•-a**V ■
llI

i/irc'■ r h':;rv • I I
;i7court of

r'. .tf S’Jpra.
)I

/
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IMiFM P2 ;,

C.p-2d26//3 t< ^cp^’̂ /is
^ -I-'a -

I

Vifhouon many c:ner.illegal oppoinlet-s in his c’eparlmen 

sc.-vice, but cgainst

procos; at various stages and they are still in service.'

, ; * hovo buen
removed from;

many others such action is in' V'
I

» 't

3.t In view of the above sfatemenh 

the action against such'illegal 

today and submit his report through.R^^btrc

faces ony difficulty in fhiuegard, those difficulties
*

‘0 ournpfice so that

i"
he is dlrecfed to finaiize"iii ■ ;

oppointees within one month trom1

or of this^Courr. in cose, he
jflfisl'i; 

ilplBSeliilP'"

;
mey ciso be brought ' •

appfopriafe orders rnay be passed.
’ I t .f:■;

Sd/- Anwar Zaheer Jainali, J.
/ Sd/";Ejaz Afzal Khan,J 

1; . •
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.Certified t' 0 Truo C^pyy'

f I If
• /

Smi^ntonc^t 
; Suproa<e vourt of Pakisian 

( iGlomabod
\

. 2
J

0’u2Sl!5i
- 'f ' !•

GR No:-^- ^
Date.ol F^resciita"/on:.-X—^
No. cf Wordo*.——-----—r
No. of r'oltiep:----------- ------
Requiiiitiori Fee Rs: —r"
Copy Fee in;—■ >
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OFFICE OF THE CHIEF ENGINEER (SOUTH) 
PUBLIC HEALTH ENGG; DEPARTMENT 
KHYBER PAKIITUNKHWA, PESHAWAR

/E-4/P1-H-

Dated Peshawar, the c^l /01 /20 j 4

i'

1

No.

To

Sub Engineer, — 
Sub Engineer,-

Mr. Tariq Nawaz 
Mr. Sajjad Khan 
Mr. S. Muhanimad Ihsan Shah Sub Engineer,
Mr. S. Muhammad Ali Sajjad Sub Engineer,

Sub Engin-cer,
Sub Engineer,
Sub Engineer,
Sub Engineer,
Sub Engineer,
Sub Engineer.
Sub Engineer,
Sub Engineer,
Sub Engineer,
Sub Engineer,
Sub Engineer,
Sub Engineer,
Sub Engineer,
Sub Engineer,
Sub Engineer,
Sub Engineer,
Sub Engineer,
Sub Engineer,
Sub Engineer. ^
Sub Eiigiucei,
Sub Engineer,
Senior Scale Stenographer, 
Steno Typist,
Steno Typist,
Sleno Typist,
Steno Typist,
Steno Typist,
Steno Typist.
Data E/Operator,

2.
3.
4.
5. Mr. Abdu! Sainad
6. Mr. Shaukat Ali
7. Mr. M, Ali Noor
8. Mr. Irshad Elahi
9. Mr. Hussain Zaman
10. Mr. Salim Nawaz
11. Mr. S.Ashfaq Ahmad 
IZ Mr. Murtaza Ali

(^5h4r. Sahar Gul 
14. Mr. Ishfaq 
1 5.' Mr. Abdul Shahid
16. Mr. KashifRaza
17. Mr. Waqat, Ali
18. Mr. Muslim Sliah
19. Mr. Ishtiaq Ahmad
20. Mr. Zuiiib Khan
21. Mr, S. Hassan Ali
22. Mr. Mohsin Ali
23. Mr. Muqtada Qureshi
24. iVir. isiifcK] Almiau
25. Mr. M. Qaiser Khan
26. Mr. Nomanuilah 

Mr. M. Imran -
^ Mr. M. .lamil 
'J9. Mr. Iflikhar 

■ 30. Mr. Shah Khalid 
3 !. Mr. Aziz Ullah
32. Mr. Farhan Ullah
33. Mr. Farmaii Ali 
3,4. Mr. Murtaza Qureshi

t

IJ

Data E/Operator,

iSu^ct: ' SHOW CAUSE NOTICE I

In compliance of Supreme Court of Pakistan decision dated 15.1.2014 

actio t.against all illegal appointee’s are being taken immediately. As such you arc hereby 

sci’vc;! with ihi.s show cause iu>licc icguidinu youi' appL’inlincnt as under:

In light of Sc'bOD letter N().SOR-!(S&GAD)/l-l I7/9I(C) dated 12.10.1993 the. 

appointment of Sub Engineer, Sleno Typist/Stenograi)her and Data E/Opcraiur 

conlinucd to be made through rccomincndation of ITiblic Service Commission 

Whereas you iiave been appointed without the reeomniendalion of Public Service 

Commission which is contrary to the prevailing rules, 'rhcrclbrc you arc diiecieJ ti- 

provide recommendation of Public Service Commission, ifany.

I rfO

A-2^

;

: l/ Your appointment orders have been made in contravention of Govi led J"Vvn p-ui

i()/2()()5/Vul-VM.i(eJ IW ' :

2

vide circuhUed nc>(i!icatii'm Nn. lYtR-A'l.d'.X.Al I It I
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■
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:• Page -2
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3. 1 he content of your appointment orders reveal that you have been appointed without 

recommendation of the Public Service Commission, of Khyber Pakhlunkhwa. No 

NOC obtained from the Public Service Commission for recruitment, no requisition 

submitted to Secretary Works & Services Department, no sanction/approval was 

obtained from Administrative Secretary, no Departmental Promotion Selection 

Committee constituted by the Secretary Works' &' Services Department, 

advertised and nor the appointment are modified in terms of para-13 and 14 of 

N.W.F.P Civil servant (appointment, promotion and transfer rules 1989). Codal 
; formalities have not been fulfilled in your appointments.

/

\':i

I '
i

i not
f
f
4
■1

I
■■k

■ 4. Necessary sanction to condonation of the violation of codal fomialities have not 

been accorded by the competent Authority.

Keeping in view the above, you are directed to furnish reply to the show cause notice 

within 15-days positively; otherwise it will be presumed that you have nothing in 

your defense. As such ex-party action will be taken against you under the E&D rples 

which will entail your termination from

f
K
ii

i -It1 t ■

. f

> ' ' 4 » .'1 t
i service.-c I i

^ 17}

Chief Engineer (South)tv Copy forwarded to:1 .

1. The Secretary to Govt of Khyber Paklitunkhwa Public Health Engg: Department 
Peshawar.

'5'

/
2. The Chief Engineer (North) Public Health Engg: Department Peshawar,c

3. All Superintending Engineers/Executive Engineers in Soutli/Norlht Public 
Engg; Department. They, are directed to serve the show 
named officials working in your office. '

#
<■ Health

cause noticed to (he above/

V I
/

>' .’•f

■ ) Chief Engineer (South)

attested->
i

'i-
-5

•;
I7;

7

.-.i \
f..1

;•I

-
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'I he Chief I-nginecr (Souili).
Public llcalih Engineering Deparinicni. 
Peshawar.

\

Subject:'- 
Rcfcrc ice: -

SHOW C.MfSR NOTICE.
Your No.32/r:-4/P] II: dated 21-01-2t)i4 ivcci\-ed by 
the Slime has un-lav'l'iLiHy and malalldciy been issueiil b\' wiu in the back (.late.

^''n2'2()14 wbieh shows thalme on;r
1

it is submitted that 1 am working in PHE Division as Suj^ <"/^and
^ under the controlling authority of the worthy Chief lingineer (North) Pill-.D as eompetcni 

aulhoril^.^Therefore. the Show Casusc Notice issued to me under your signature on lliat reason too is 
un-aull orized and un-lawful. Mowever, para wise explanation is submitted as under:-

is on!)

In this eonneciion your altcndiion is invited to E..'\.D letter No.SOS-i>ool(I-:i'cAi)}/l- 
10/2002 dated 08/4/20U6 declaring the posts in li-1 to ii-15 in WCCS Department (i.e. 
C6c\\‘ and PI lEj as Disii'ici CaLire Posts and outside the purvic\^' of P.S.C. I herefore. W 

; . & S Department was directed neither to pi
the P.S.C. wa.s required to ad\’erti.se

1

any such retpiisition before the P.S.C.ace nor
posts (.Annexure-I). I he lukiA Dejiariment. \ ii.le 

letter No,SOR-V{E.CAD)/!-368/2005(SI-;) dated ()2/5/2()().7 addressed to P.S.C. and eopy 
, thcicof cndoi’scd to Sccrelar\' W lCS Deixuament. luriher slatetl that the requisition

suen

made
by the WlKiS Department, lor tilling in the \aeant posts may be considered as wiilHlrawn 
(Anncxure-II). In the circumstances, the reeommendtition of P.S.C. for appointment 
against such posts, were uncalled for.

2. :• My appointment agasinsl the post was
i prescribed qualilictions lor th.e same, lienee there iiu'oK'c no contravention to (lo\i: 
s' Poliev.

made by the Competent .Authority as 1 having the

I As exjdamed in the abo\'e paras, it \\as not the purview of P.S.C,
rccommemlalion against these Posts, iherefore there \^as no need of N.O.C etc; from them. 

] From the abo\’c letters it reveals that requisition for the \aeant posts was made, but the

to make
•i.

, same was withdrawn by the E&A Departmem^hem^re. the Secretary W&S Department.
_Noiilicaiion No.^p dat<?d~bo- assigned all the iistablishmenl

jnallcrs of officials from BPS-1 to 3PS-15 to the respective Chief Fingineers of the CcCW' 
and PMI: Wings of W&.S Department (.Anncxtire-IV). fheretbre. his approval/sanction 
for api^oinimcnl against such posts ^^'as not reqLiired. .Moreo\'er. nw appiontment was 

■ made by the competent authority ihrougli the DSC.

r4. As a candidate ami junior cmplo\’ec of the Department. I do not know about anv violation
I'

of codal formaliiies in the process of'tippoiniment. However, if there is some lap.se in 
procedure.- that is supposed to be tackled by the concerned hands with the competent 

, forum ft'r leclilie.ilion/regulari/.ation. rather to proceed against me without anv fault of 
I mine at ihi'. bel.aleti siage/time where 1 ha\ e sixml the useful part nf itu' life of about 

I' years and h,a\'e since erossed/ne;ir to cross the upper age limit of fd) yetirs tiiid have been 
' overaged.

It is atided -hat I :nn not party in the case of .Mushtaq Ahmad others C.P No.2026/1.3 A: 
~ Muhamm..'. Na^:: ,-\h & others CP No.20e9.'Ia, iherelore. the decision of’the llonourtihle 

Supreme Cniirl ofPakistan dated IsOi 2('' ' '
[-
■; In view of ;;bo\ e explanation, it is very humbly prayed thal the charges may he dropped, 

’fhianking you.

*

f v’;s n.cv. upon

.1
^’ours Obedienllv.

PI IF !)eparlment .

Dated 1^02/2014.
‘I

1^. . . Jtn
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Copy lo (ho:-i

>/ Registrar, Supreme Court of PakisUii 
of20]3. h liilamabad with 

Registrar, PesVvar Migh Court, I^eshawar u-/r to W.l-,
reference to C.Ps N.2026 & 2029

No.271-I>,‘i: 663-Pof20I3w/r to
2

***!• They arc requested to direct the Chief Enoi 
taking such drastic & 
hearing etc; as

PS to Secretary PI IE Department I’csliawar.

one sided action l>otn
required under the law/natui-^yuMice'

■!

3.

qJlf^S^UL 

PHE Department

Dated: IM/02/2014 L. 'ee.j^

0ttSt Lf

i t./ ■S'

1

vN

1
•y
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OFriCE OF THE CHIEF ENGINEER (SOUTH) 
PUBLIC HEALTH ENGG: DEPARTMENT 
KIWBER PAKHTUNKHWA, PESHAM'AR•b *

19 /.E-4 /PHE,No. ■ imum! IDated Peshawar, the \ 7
To

iMr. Muslim Shah s/o Mahmood Shah 
Sub Engineer P.H.Engg Division 
Mardan I d

I
i

TERMINATfON FROM SERVICESubject:
¥

' Your recruitment in PHED made vide this office letter No.29/E-4 /PHE dated
1 5.01,2010 was illegal and unlawful due to non-fulfillment of codai formalities.

2 Your appointment as a Sub Engineer has been reviewed on the direction ol 
Supreme Court of Pakistan Order dated 15.01.2014 in the civil petition No.2026 and 2029 on013 
Mushtaq Ahmad and Muhammad Nasir Ali and others. The Supreme Court of Pakistan directed 
the undersigned to finalize action against ail illegal appointees within one month. In this regard 
direction of Establishment & Administration Department vide his No.SOR-V(E&AD.)/l 5-3/2009 
dated 30.1.2013 received through Secretary PHPi Department Khyber Pakhtunkhwa Peshawar 
No.SO{Estt)/PHED/l-90/2012-I3 dated 3.2.2014 record of the recruitment of Sub Engineer and 
other staff has been checked and found the following irregularities committed by the appointing

[

authority in your appointment.

1. Vacancies/posts of Sub Engineers were not advertized through news paper.

2. Initial recruitment of Sub Engineers will continue to. be made through recommendation 
of the Public Service Commission in light of S&GAD letter No.SOR-1 (S&GAD)1~117 
/9i(c) dated 12.10.1993. in this case NOG was not obtained from Public Service 
Commission before issuance of your appointment order. A requisition for filling up 
these posts were not placed with Khyber Pakhtunkhwa Public Service Commission and 
you have not qualified test and interview conducted by the Public Service Commission 
during this period. As such your appointment without recommendation of the Public 
Service Commission is invalid and unlawful.

:

;
not obtained by the appointing authority3. Approval from Administrative Secretary was 

before making your appointment.

4. Departmental selection committee was not constituted by the Administrative Secretary.

5. You have also failed to reply to the show cause notice issued vide this office No. 32/E- 
4 /PHE dated 21.01.2014 in your defense with in stipulated period.

Vi

6. The above mentioned irregularities committed by the appointing authority in your
illcgully appointed and there is no, appointment process prove that you 

justification to retain you in the service of PHED. You are therefore termina^^'from 
the Post of Sub Engineer with immediate effect.

were

ST ED
Chief Engineer (South)

Copy forwarded to:
1. The Secretary to Govt of Khyber Pakhtunkhwa Public Health Engg: Department Peshawar.
2. PS to Minister for Public Health Engg: Department IChyber Pakhtunkliwa Peshawar.
3. The Accountant General Khyber Pakhtunkhwa Peshawar.
4. The Chief Engineer (North) Public Health Engg: Depailment Peshawar.
5y The'Chief Engineer (FATA) Works & Services Department Peshawar.

All Superintending Engineers/Executive Engineers in South/North P.H.Engg: Departmo it. 
7. All District Accounts Officer in Khyber Pakhtunkhwa. j\ /]/

'I

Chief Engineer (South)
7—

-Y'. ■
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■i^ The Scereuiry.'
Governmeiu of Khybor.Pakhluiikhwa. 
Public Health Engineering Department, 
Peshawar.

.‘i/

3.. Departmental appeal under Section 22 of the Khyber 
Paklitunkhwa Civil Servants Act, 1973 read with Rule 
3 of the KP Civil Servants (Appeal), Rules, 1986 against 
the impugned order dated 14.02.2014 thereby the 
services of appellant was terminated with immediate 
cffecl by the Chief Engineer (South) of the Public 
Health Engineering Department, Peshawar.

Subject:

;

Respected Sir,

That appellant being qualified for the post of Sub Engineer so he 

applied for the existed vacancies of Sub Engineers in the Public Health ■

Engineering Department Kdiyber Pakhlunkhwa Peshawar.' After

on the recommendation of

;;

observing the codal formalities,

Departmental Selection Committee he 

Engineer (BPS-11) on regular basis from his respective date of

appointed as Subwas

appointment issued by the Chief Engineer.

That after completing the requisite formalities including medical 

fitness ccriificaic, the appellant Joined duties at hi.s respective place of 

posting. The respondent department also maintained the service book 

of the appellant and necessary entries have been made therein from 

lime to lime.

• 2.
. 1 ••

{

That the appellant is regular employee of the respondent department 

working against the permanent post since his respective appointment 

ha\'ing more lhan lu’c years serviee at his credit with exeellciil service 

record.

3.
j :

i •

That some other employees whose appointments were made on adhoc 

basis so they agitated their rcgularisation under the Khyber

4.

A'■Kb?.
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I-^.kmu„klnv. li,„,,|oy..s (Regularization of Services) Act, 2009 

before this Hon'ble Court through two separate writ petition NOs.271. 

IV2()I3 ;ind 663-1V20I3 which 

passed on 02.10.2013.

/

were dismissed by common judgment

Thai the impugned judgmenl

lielorc lloii'hic Supreme Cuuri nl'I^ikisi; 
202V ol'2U13 bui

challenged by the same employees 

-111 Ihrciiipli r.I>. No.2026 and

was/

same were also disiiii.s.sed 
; during (he proceedings. Mr. Sikandar

on J5.U1.2014. However 
Klian Chief Engineer, Public 

Khybcr Palchtunkhwa orallyHealth Engineering Department, 
broLighl into the notice of Hon'ble Sup

Court of Pakistan about thereme
c.xistence of illegal appointees iiv the department and i iceordingly he

appointees
was directed to finalize the action against such illegalI

within one month.

6. That a joint show cause notice was issued to appellant alongwith others

vide letter No.32/E-4/PME dated 21.01.2014 by Chief Engineer 
unlawfully and malafidely shown(Soulli) therein he has

the
appointments ofappcHani and others as illegal. Since the copy of show

i cau.se nniicc was not received within 

submitted 

for e.xiension i

slipuhilcd lime therefore he
ap])licalion belbre the Chief Engian

(South) requestingnicer
m period of reply but before submitting the 

reply, now which had been submitted,

. , issued the impugned order dated

requisite 
the Chief Engineer (South) had

14.02.2014 thereby his services were
I terminated with immediate effect.

Grounds:

tA. That the appointment of appellant was 

[ regular basis on the
made by competent authority 

recommendation of Department:;!
t on

Selection
"as uith.n age limit, having prescribe qualifications 

circumstances the Chief Engineer (South) was unjustified

Committee. He 

ihii.s in such ci

to treat the valid appointment of appellant as iilcgal.

II

1
Xr f-

-i
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J
D Thai ii is pcriinciu lo mention that by notification vide

the three

deparimcnis namely Public Health Engineering, Physical Planning & 

Housing and Communication and Works Department were merged into 

Works and Services Department as mentioned in order dated 

and meanwhile the Kliyhcr Pakhlunkhwa l.ocal 

Government Ordinance, 2001 was also promulgated (now repealed) 

and under seclioii 14 ihereol'the administrative and financial authority 

for management of the offices of the government specified in Parl-A of 

the first sclietlulc \s'as dcccntrali/.ed lo district governnicnl. Similarly 

the posts in BPS-Ol to 15 in the Works and Services Department were 

also declared as district cadre posts vide notification 

No.SO(Estt:)W&S/l3-1/77 dated 22.03.2005 as referred in letter dated 

08.04.2006 by the Establishment Department to W&S Department.

No.SO(OcS:N)E&AD/8-l 6/2000 dated 01.08.2001

05.11.2001

C That when the posts in 3PS-01 to 15 in W&S Department were 

declared District Cadre Posts including the post of appellant then a 

• idler was wrillcn in .Scerdarv Klw'licr Pakhlunkhwa Piihlic .Srtvi 

Commission, Peshawar on 02.05.2007 therein retiueslcd for 

withdrawal the requisition for Iilling in the vacant posts of Sub 

Engineers (B-11) in the W&S Department and done accordingly. In 

such cireumslances the plea of Chief Engineer (South) regarding 

fulfilling the requirements of recommendation of Public Service 

Commission, Khybcr Pakhtunkhwa in the cases of appellant is 

unjustified, unreasonable, malafide and wiilioul lawful authority and 

! not sustainable under the law and rules.

i

CO

1.'
f

non

Di That in view of clause 5 of the appointment order of each appellant, his 

service was placed on probation for a' period of two years extendable 

Lipto three years which the appellant has completed satisfactory 

becoming a confirmed employee of the office Chief Engineer. At the 

time of passing of impugned order the appellant has rendered

r

: •

more

—1

I
jk
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than five years service to the department efficiently, satisfactory and 

witliout any complaint. Therefore the Chief Engineer has not acted in 

accordance with law and rules and unlawfully passed the impugned 

m-der williout observing codal Ibrmnlilies as required in the case of a 

conlirmed employee. Tlierefore the impugned order thereby appellant 

was lerminaled has no legal sanctity being without lawful authority.

e

i

;•

/
. A'

i
>

:u.i That clause 2 of appointment orders of appellant provides that he will 

be governed by the Khyber Pakhtunkhwa Civil Servants Act, 1973 and 

all the laws applieable to the Civil Servants and Rules made thereunder 

and similarly in the impugned show cause notice mentioned that action 

j would be taken under the Efficiency and Disciplinary Rules, 2011 but 

the Chief Engineer has not followed any law in passing-the impugned 

order which is arbitrary, unjust and unfair and not warranted, liable to 

be set aside.

\
■ . :

i
>

.1

i

t'

)
r,

iil
F That in the impugned- order, Chief Engineer used the word of

■‘termination*’ which neither applicable in the case of appellant being 

confirmed employees ol the department nor prescribed in the E&D 

^ . Rules. 20! I ihcrelbre the impugned order is ambiguous 

•. illegal not sustainable under ihe law aiul rules.

.
!

r !

. vague and

!•

!

0 ’ Tlii.l Chid- l-dginccr has nidalUldy broiighi in tin; ndici; of tin;
}l

, j 1-IoifbIe Supreme Court of Pakistan during the hearing of an other 

Neither he supplied any list of illegal 

Supicme Court of Pakistan at that very moment nor specified such 

illegal appointments but in general way he mentioned the existence of 

illegal appointments in the department wliich now he has exploited the 

situation and purposely held the appointments of appellant and others 

as illegal and issued the impugned order of termination without legal 

justillctuion.

I

case.

appointments to Hon'ble

.I

I

ATTESTEi■i,

?• .
_/

r
7

•T:V . t-
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H. Thai the impugned order has been passed at the back of appellant 

Neither any regular enquiry has been conducted nor a fair opportunity 

was provided to them to defend their cases therefore the impugned 

order is illegal, without lawful authority being violative of principle of 

natural justice.

/•» 1
■y

*v’

. That the appellant was continuously serving the department having 

more than five years service at their credit without any complaint 

which accrued vested rights in his favour which could not be taken 

away or withdrawn by the authority under tlic principle of locus 

poenilenliac.

' .

I

i hat in case ol any defect in the appointment of appellant is existed for 

which only the departmental authority is responsible and not the 

appellant ihorelorc the action ol the Chicl llnginecr is not warranted 

under the law and rules and the impugned order is illegal and of no 

legal effect.

i .

i

[

k.. That the appellant is a permanent and confirmed employee of the 

tlepartrnem and performing his respective duty cffieiently 

^ date of his appointment during which he was provided all the bcnclils
since (he

anti privileges attached with his post inclutling annual increments. Now 

the appellant has crossed the upper age limit, supporting a family with 

his children who aie getting education in various schools and colleges 

thus in such circumstances, the Chief Engineer has no legal and moral 

Jusurication to hold the appointment of appellant as illegal. Therefore

the act and action of the Chief Engineer is tainted with malafidc 

intention, unlawful and not operative against the vested rigins of
i appellant.

It is. therefore, humbly prayed that
ap ieal.

acceptance of this departmental 
Ihe impugned order daled 14.02,2014 thereby the services of appellant

on

■

%'i

*

'■a-
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W;i,s '-•'■n.inmcd witi, in,mediae effect, 

”iay graciously be reinstated with
■\

'Jitiy kindly be set 
ali back benefits.

^isidc and appellant
/

I •

y
.r !

\• . ./ ?
1 i

1-1* ¥I

I
Muslin, sha,L

’ Mchmood shah ;
;
;

Mardan 
Home AdH

i ?
''"i; Divi.i,,,,

C2nal mardan
ii Ghaznavi colonyress

Dated;'

•Ii• h-
i:
I0-,

■>,

■^4
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r
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■■.vS’ /ut IPESHAWAR HIGH COURT. PESHAWAR 

FORM “A”
/

j ’.•*
O-.-:

FORM OF ORDER SHEET/v^'W'/, 'r/ Vv
Court of 

Case No

N

\0'\ \c:\
\

V'
\ ■

■■ .'J

\ ■ /■ ■ •/■V •' /
Serial No of 
ordrtr or 
pro<ieedi ig

Dale of Order 
or Proceeding

Order or other proceedings SighaUrre-ogudge or.Mi^gistraie 
and that of parties or counsel \N^ere n‘eccss‘ary-.'- ' /

;
I .1 2 3

W.P NO.615-P/2014.26.02.2014
Present:- Mr. Khushdil Khan, Advocate for 

petitioners.

MALIK MANZOOR HUSSAIN. J:- Through instant 

petition, the petitioners are invoking Constitutional 

jurisdiction of this Court and prays as follows:-

1. Declare the act of respondent 

No.3 against the fundamental 

rights as guaranteed under 

chapter 1 of part // of the 

Constitution, 1973.

2. Direct the respondent No.3 to 

act in accordance with law 

and rules on subject and also

the petitioners in 

accordance with law and 

rules and their appointments ^ 

be treated as legal and valid 

for all purposes.

3. Set aside the impugned order 

of termination issued 

14.02.2014 being malaftde, 

unlawful, unjustified and 

violative of principle of

I

I
I

J

■ ■* !
. >

I
t)!
i

>5

!■

treat
iI

J

I\
f -

i
p.~ on

:
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natural justice.

2. Briefly, the facts as per contents of
instant petition 

- appointed
' are that the petitioners were 

in Public 

Government of Khyber

hearing Civil I

as sub-Engineers (BPS-11) 

Health Engineer Department

Pukhtunkhwa Peshawar. While

Petitions No.2016/2013 

August Supreme Court 

illegal appointments, i

and No.2029/2013, 

of Pakistan take

the

notice of

'n the petitioners Department
directed the Chief Engineer of the

Department to
finalize the action against illegal appointees. For
convenience, it would bei appropriate to reproduce

i the relevant para of Judgment dated 15.01.2014■i
of

August Apex Court, which i
IS as under:-i (

.i

"SoI far as 

illegalities In the 

brought to

some Other 

appointments
our notice is

concerned, in response to 

earlier
our

order dated 09.01,2014. Mr, 

chief Engineer, 

engineering, 

IS present in

Sikandar Khan,
Public Health
Department, KPK / 
Court, he states that although 
many other illegal appointees inI
his department have been
removed from 

many others such
service, but against

sction is in 

process at various stages and 

they are still in service.

a
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W/b In view

's directed to finalize 

^ffa/nst

statement, he /. 

action

(' I

such Illegalappointees within 

today

through R

case, he fac

one month from 

submit hisand
report

^glstrar of this C
ourt. in

difficulty in this
those difficultiesregard, 

be brought 

appropriate 

passed”.

rnay also 

so that 
may

to our 

orders

I notice

\ In pursuence thereof

'ssued and ultimatel 

18.02.2014

show cause noticesf Were
'^Pugned order dated 

petitioners

y through i»
i

the services of
Wereterminated.

3.
At the 

petitioners

very outset the

confronted

learned counsel ^

the legal!

petitioners

^or the
was

position with 

wtio claims 

Civil Servant 

orders does

respect to 

themselves 

Act 1973 

not come

fact that the 

to be. civil - 

' whether their 

within ambit

r

V" servants under

termination

of fer7775'I I endcond/?/on 

maintainable 

the Constituti

sen//ce and

under barring ProWsi 

1973? There 

regard. The ProWsion 

through which 

petitioners are 

212(3, Of,^eco«,„,

Whether the petition is

ofArtic/e 212 of

j
I

ion
ion

was no plausible 

of Article

'he remedies 

subject to (he

explanation in this 

199 of the Constitution 

sought by the

I

are
t /

l^rovision

'On. It Is /

/i
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well settled by now that even illegal ord^sTor order 

without jurisdiction, regarding Civil Servant, can only 

be challenged in the proper forum established under 

the law.
/

f 4. Admittedly termination orders of the 

petitioners related to terms and condition of their 

services, therefore, Constitutional petition under 

Article 199 is not maintainable by virtue of article 212 

of the Constitution and Section 4 of Service Tribunal 

Act 1973.

f
I

i

1
I1
i
I
I

In view of what has been observed 

this petitioner is dismissed being not 

entertainabie. however petitioners are at liberty to 

seek their remedies before proper forum if so 

advised.

I

above

. •
>

■

/*
^ )Announced.i (I /

t JUDGE

,
V - s:

J U^D G E

Mwmss> ;
'>0 BE TR CORY’Vff VAZ...N * .t

■ r
HaJc of I

No of P;; 

Copvi!!-

.......
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I^THE SUPRF:ME court of pa vtc-t. m 
iSpellate

present-
^;rD TASSADUQ HUSSAIN JILLANI
MR. JUSTICE SH. AZMAT SAEFD

ISakPETITIOWNO. 551 oP9.ni<l
daw 26.2.20M passedI /2014r i" WP «0 6i f.

MR.
HCJ

7ariq Nawaz Khaji ajid others

• •• PetitionersVPR.^^TT.QC overnment of KPK through ChtSsJ^aiy
, Peshawar and others

••• Respondents
P 5r the Petitioners; 

P'lr the Respondents:

D ite of Hearing;

Mir Aurangzeb, ASC 

N.R.

^8.04.2014

ORDER

TASSADUQ HUSSAIN .titt a^t
OJ.- Petitioners are civilse vajits and they challenged the order 

nstitution petition which
mi inly on the ground that th 
of Article 212 of the

terminating their services in a 
stands dismissed vide the impugned order

Cc

e said petition was not maintainable in view 
with Section 4 of theConstitution read

jru.-.al Act, 1973. The only ground 
Co irt to invoke Article

ServiceT:-i
oc::ng taken by the ieai ned

_ _ 199 of the Constitution is that the
nority m the department had

High

competent 
termination of

and the

au:
passed-the order of 
a judgment of this Court

tioners’pel

lea
services pursuant to

ned Senace Tribunal 
indbpendently and

may be diGident 
m accordance with law. 

me ah-aid. the apprehension

to decide the case

2. Wc
of the petitioners is

event of filing the appeal, the Ser^me Tribunal 
as mandated in law. Disposed of in

conceived. In themis
shall

^eiun^noteu above. / //

X:/ '

dec dc the appeal

w-V
/c

v’A
i'i

w /

ATTESISi
■

’?;f^PrM*20'I4 ;
proved Fnr

V.' A NotJij'\
Khumant]

/ ■'X, Certified to b;^ruo Co
X

■-n:
■ - • S'-Supc^fm^ndont 

SupremPv^9(frt of Pakistan 
isi:’fviabad ■

i/y /- •>'

(2
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Sr. No. Date of order/ 
proceedings

Order or other proceedings with si^aWe of Judge/'>|
Magistrate

9 3

Kf-rYBER PAKHTUNKHWA SERVICE TRIBUNAL, 
PESHAWAR.

1. 665/2014, Farhanullah
2. 723/2014, S. M. Ahsan Shah (Rustam Khan Kundi)
3. 724/2014, Saleem Nawaz,
4. 725/2014, Mohsin Ai,
5. 726/2014, KashifRaza,
6. 727/2014, Syed Muhammad Ali Sajjad, -do- .
7. 728/2014, Muhammad Ali Noor,
8. 729/2014, IrshadElahi,
9. 750/2014, Murtaza Qureshi, (Isaac Ali Qazi, Adv:)
10. 783/2014, Syed Ishfaq Ahmad, (M. /Vsif Yousafzai)
11. 784/2014, Ishfaq Ahmad,
12. 785/2014, Murtaza Ali,
13. 786/2014, Amir Muqtada Qureshi,
14. 787/2014, Abdus Samad,
15. 788/2014, liussain Zaman,
16. 789/2014, Abdul Shahid,
17. 790/2014, Waqas Ali,
18. 791/2014, Muhammad Iftikhar, (Isaac Ali Qazi,Adv.)
19. 792/2014, Ishtiaq Ahmad,
20. 793/2014, Shaukat Ali,
21. 794/2014, Muhammad Sajjad,
22. 795/2014, Tariq Nawaz,
23. 796/2014, Ishfaq Ahmad,
24. 797/2014, Noman Ullah,
25. 803/2014, Aziz Ullah,
26. 810/2014, Muslim Shah,
.27. 811/2014, Syed Hassan Ali
28. 812/2014, Zohaib Khan,
29. 829/2014, Qaiser Khan,
30. 867/2014, Farman Ali,
31. 868/2014, Shah Khalid,

Versus
Govt, of ICPK Province through Secretary, Public Health 
Engineering Department, Peshawar & Others.

JUDGMENT

(Khalid Rahman, Adv)

-do-
-do-
-do-

-do-
-do-

-do-
-do-
-do-
-do-
-do-
-do-
-do-

-do-
-do-
-do-
-do-
-do-'-
-do-^TPrt (Aslam Khan Adv.) 

(M.Asif Yousfzai,Adv)
JiiD

-do-m -do-
-do-
-do-

(Isaac Ali Qazi, Adv)

.9

T

30.12.2015

BAKHSH SPIAFk MEMBER:- Counsels for
I

the appellants and Sr. Government Pleader (Mr. Usman 

Ghani) with Muhammad Siddique Admn. Officer for the 

respondents present. I^Tsstm
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The above appellants^ employees of the PHE 

Department ^ were terminated from service by way of 

impugned order dated 14.02.2014 and their departmental 

appeal was not decided, hence this appeal under Section 4 

of the KPK Service Tribunal Act, 1974. In view of the 

common question of facts and law, we propose to dispose 

of all the above appeals by this single judgment.

2.

Relevant facts, in brief, as revealed from recordj.

are that the Hon’ble Peshawar High Court Peshawar vide 

its judgment dated 02.10.2013 dismissed Writ Petitions

No, 271-.P and 363-P both of 2013 of some of the

appellants which judgment came up before the august 

Supreme Court of Pakistan in Civil Petitions No. 2026/13

and 2029/13. The august Supreme Court of Pakistan vide

its order dated 15.01.2014 was pleased to direct as

follow:-

“2. So far as some other illegalities in the 

appointments brought to our notice is concerned, in 

response to our earlier order dated 0^.01.2014, Mr. 

Sikandar Khan, Chief Engineer, Public Health 

Engineering Department, KPK is present in Court, he 

states that although many other illegal appointees in 

his department have been removed from service, but 

against many others such action is in process of 

various stages and they are still in service.

ha

3. In view of the above statement, he is directed 

to finalize the action against such illegal appointees 

within one month from to-day and submit his report



3
. '/•

through Registrar of this Court. In case, he faces any 

difficulty in this regard, those difficulties may also be 

brought , to our notice so that appropriate orders may 

be passed.”

In the wake of the said order of the august Supreme Court 

of Pakistan, a joint show cause notice was prepared and 

issued to the appellants followed by the impugned 

termination order.

The charges against these appellants 

reproduced as follow from the show cause notice issued to 

them:-

4. are

1. In light of S&GAD letter No.SOR-I(S&GAD)l- 

117/91© dated 12.10.1993 the appointment of 

Sub Engineer, Steno Typist/sienographer arid 

DATA E/Operator continued to be made through 

recommendation of Public Service Commission. 

Whereas you have been. appointed without the 

recommendation of Public Service Commission•irvu which is contrary to the prevailing rules. 

Therefore, you are directed to provide 

recommendation of Public Service Commission,u-
s-'Scr-''; if any.Pesiiawof

2. Your appointment orders have been made in 

contravention of Govt, laid down policy vide 

, circulated notification No.SOR-VO/EXAD/1- 

10/2005Wol-VI dated 15.11.2007.

3. The content of your appointment orders reveal 

that you have been appointed without 

recommendation of the Public Service
Commission of Khyber Pakhtunkhwa. No NOC

obtained from the Public Service Commission for
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recruitment, no requisition submitted to Secretary 

Works & 

sanction/approval 

A dmini strati ve S ecretary,

Services Department, 

was obtained
no

from

Departmental 
Promotion Selection Committee constituted by 

the Secretary Works & Services Department, not

no

advertised and nor the appointment are modified ' 

in terms of para-13 and 14 of N.W.F.P Civil 

Servants (Appointment, Promotion and Transfer) 

Rules, 1989. Codal formalities have not been 

fulfilled in your appointment.

4. Necessary sanction to condonation 

violation of codal formalities have 

accorded by the competent authority.”

of the

not been

The appellants replied to the show cause notice and after 

their termination, filed their departmental appeals 

of which are available on file.

, copies

5. Arguments heard ad record perused.

6. The record revealed that on receipt of a list 

comprising of the appellants^ from the office of the then 

Chie^f Minister, to appoint appellants in the department of 

PHE, they were accordingly appointed.

ii h

7. In support of the appellants, it was submitted 

that the appellants were terminated from

observing codal formalities of the charge sheet, 

that no

service without

enquiry;

opportunity of defence and personal hearing 

provided to them. It

was

was further submitted that the
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appellants were duly qualified, and they were duly 

recommended for appointment by DSC where after they 

were appointed by the competent authority. It was further 

submitted that being the district cadre posts, its recruitment 

did not fall in the purview of Public Service Commission. 

It was -also submitted that the appellants had rendered 

sufficient service and with the passage of time, their rights 

protected under the principle of locus poenitentiae. It 

also argued that the respondent-department have mis

conceived and misapplied order of the august Supreme 

Court of Pakistan dated 15.01.2014. That this Tribunal is 

competent and has jurisdiction to decide these appeals. 

Finally it was submitted that the appeals may be allowed 

and appellants may be reinstated in service with all back 

benefits.

were

was

8. These appeals were resisted by the learned Sr. 

Govt. Pleader on the grounds that the Public Service

Commission was the competent forum for the process of
I

recruitment of the posts of the appellants. That 

formalities of advertisement, constitution of DSC, conduct 

of test/interview, preparation of merit list etc. had been 

observed in those

no

appointments, therefore,

appointments were illegal. That the appointments, were the 

result of political pressure and interference, hence the 

appellants were rightly terminated. That the respondent 

department in compliance with the order of the

the

Iaugust
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Supreme Court of Pakistan dated 15,01.2014 terminated 

the appellants, therefore, this Tribunal has no jurisdiction to 

reinstate the appellants. Finally it was submitted that these

appeals may be dismissed.

9. Order dated 15.1.2014 of the august Supreme 

Court of Pakistan is explicit according to which the 

respondent department was directed to take action against 

the illegal appointees. Contention advanced by the learned 

counsel for the appellants during the course of arguments 

was that appointments of the appellants were in accordance 

with the prescribed procedure as the posts did not fall in 

the purview of the Public Service Commission. Further that 

the appellants were not given opportunity of defence 

evident from the facts that even prior to the lapse of the 

terminal date for reply to the show cause notice, the 

appellants were terminated. It was also contended for 

appellant Farhanullah (Data Entry Operator BPS-12), that 

prior to this post he was a valve-man in the department, 

therefore, instead of termination, he should have been 

reverted to his previous position.

as

r~'-~

....

: ej"

ft ^

9. On the point as to whether the Tribunal would be 

competent to adjudicate on these appeals, the learned 

counsel for the appellants submitted cop>; of a subsequent
I

order dated 28.04.2014 in.CP NO. 551 ohoi4 according 

to which the Service Tribunal shall decide the appeals as I
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mandated in law. Evidently no charge sheet has been 

issued to the appellants nor opportunity of personal hearing 

has been provided to them and instead show cause notice

was served on them. It is apparent frorrj record that the 

impugned order has been passed quite in haste. After the 

impugned order, the respondent department vide, letter No.

03/G-4-A/HC/J'HE dated 17.2.2014 intimated to the 

Registrar Suprpme Court of Pakistan that in pursuance of 

order dated 15.1.2014, a total of 24 Sub Engineers, 6 steno 

typist/Stenographers and 2 Data Entry Operators had been 

terminated. This being so, we are afraid that due care and

caution had not been exercised by sorting out individual 

case of each of the appellants. In the above scenario, while 

not interfering with thejorder dated 14.2.2014 at this stage, 

the Tribunal in the interest of justice would remit cases of 

the appellants to the appellate authority of the department 

with direction to decide the departmental appeals of the 

appellants strictly in accordance with law/rules 

considering each of the appeal on its merits and fulfilling

opportunity of personal hearing. This 

process of disposal of departmental appeals of the

the requirements ofvvtir

appellants be completed within a period of 2 months after 

receipt of this judgment. In 

finds that

the appellate authority 

any of the appellant had been unlawfully
I .

terminated or terminated by mis-conceivirig order of the

case

august Supreme Court of Pakistan dated 15.1.2014 and

a
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facts of a particular case and it leads the authority to accept

such an appeal, the said decision would require to be taken

with full justification and shall have to be intimated to the

Registrar of the august Supreme Court of Pakistan in 

continuation of respondent department letter dated

17.2.2014. All the appeals are disposed off accordingly.

Parties are left to bear their own costs. File be consigned to

the record room.

ANNOUNCED
30.12.2Cft5

Oate
oi

Grpont
--i

L
pate cT Deli-ry

m
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GOVERNMENT OF KHYBER PAKHTUNKHWA 
PUBLIC HEALTH ENGG: DEPARTMENT

No.SO(Estt)/PHED/l-90/2013-14.VOI-n 
Dated Peshawar the, March 03,2016

To,
Mr. Muslim Shah 
S/o Mehmood Shah 
r/o Ghaznavi Colony, 
Canal Road, Mardan

departmental APPEAL against CHIEF ENGINEER t SOUTHY pHE
ORDER No. 19/E-4/PHE DATED 14-02-2014.

Subject:

WHEREAS, you managed to get yourself appointed as Sub Engineer 
(BPS-11) in PHED vide Chief Engineer PHE Office Order No.29/E-4/PHE dated 

15-01-2010.

2. AND WHEREAS, you were served with a Show Cause Notice by the Chief 
Engineer (South) PHE vide N0.32/E-4/PHE dated 02-01-2014, and subsequently your 
services were dispensed with by the said authority vide his Office Order N0.21/E-4/PHE 

dated 14-02-2014 as a sequel to the apex Court Order dated 15-01-2014 in C.P No.2026
and -2029,/2013-and-the same was-also Intlmated/'ccnflrmsd to the said august Court-vido ■ ^

letter dated 17-02-2014.

3. AND WHEREAS, you filed a Writ Petition bearing NO.615-P/2014 before the 

Peshawar High Court Peshawar against your termination order which was dismissed by 

the Hon'ble Court vide its judgment dated 26-02-2014, being not entertainable. 
Subsequently, you challenged the said judgment before the Supreme Court of Pakistan 

vide C.P No.551 of 2014 and the apex court vide Order dated 28-04-2014 disposed'off 
the said Civil Petition in terms that in the event of filing the appeal, the Service Tribunal 
shall decide the appeal as mandated in law.

4. AND WHEREAS, you also filed Service Appeal No.810/2014 before the 

Khyber Pakhtiinkhwa Seiv'ice Tribunal-.^esfevvar'which was also disposed off vide its 

judgment dated 30-12-2015, with the direction to decide the departmental appeals of the 

appellants strictly in accordance with'law/rules, considering each of the appeal on its 

merits and fulfilling the requirements of opportunity of personal hearing

5. AND WHEREAS, you were given the opportunity^of being h 

08-02-2016 and material on record perused. It revealed that your appointment 'as Sub 

Engineer was effected as a consequence of production of a politically motivated list by 

the then Political Secretary to Chief Minister and that too, in sheer violation of the 

provisions contained in the K.P Civif Servants Act, 1973 and the rules made there-under.

Dn



The then Chief Engineer (South) PHE abused his powers while grabbing the autlwity 

vested in the K.P Public Service Commission. Even C.E (South). PHE was not competent 
to make your appointment on adhoc basis for want of NOC from the K.P Public Service 

Commission, advertising the post as per prescribed procedure, observing merit, zonal 
allocation and mandatory recommendations of the Departmental Selection Committee. As 

such, your appointment as Sub Engineer PHE stands void ab-initio and ultra-vires of the 

provisions contained in the law/rules/policy ibid. Hence, your termination order dated 14- 

02-2014 by the competent authority is quite legal, lawful, valid and does not require any 

review, modification or setting aside whatsoever by the appellate authority.

NOW THEREFORE, after having considered the material on record only as 

you failed to appear for personal hearing, held on 08-02-2016, your facts appealed 

against the C.E (South) PHE Office Order dated 14-02-2014 have not been established 

and in exercise of the powers as Appellate Authority, conferred under the K.P Civil 
Servants (Appeal) Rules, 1986 and all other such powers in this behalf, your 
departmental appeal is hereby dismissed for the reasons mentioned in Para-5 supra.

6.

;
.

(NIZAM-UD-DIN) 
SECRETARY TO 

GOVERNMENT OF KHYBER 
PAKHTUNKHWA PHED 

(APPELLATE AUTHORITY)
ENDST! NO & DATE AS ABOVE:

Copy forwarded to the:-

1. Registrar, Khyber Pakhtunkhwa Service Tribunal Peshawar w/r to his No.29/ST, 
dated 05.01.2016 for information.

2. Senior Govt Pleader, Khyber Pakhtunkhwa Service Tribunal Peshawar w/r to his 
No.(SR.GP)E&AD/l-5/Lit/Appeal/2013/492-95, dated 06.01.2016.

3. Chief Engineer (South) PHE Khyber Pakhtunkhwa Peshawar.

SECRETARY TO Q 
GOVERNMENT OF KHYBER 

PAKHTUNKHWA PHED 
(APPELLATE AUTHORITY)

f- .
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NO.
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"MiA ^/jL-m S/tWi^

f^/r>VIN THE COURT OF.

(Appellant)
(Petitioner)
(Plaintiff)

VERSUS

P14 (Respondent)
(Defendant)

Mv. HuI/We

Do hereby appoint and constitute M.Asif Youssfzsi, Advoc3te, Peshawsr, 
to appear, plead, act, compromise, withdraw or refer to arbitration for me/us 
as my/our Counsel/Advocate in the above noted matter, without any liability 
for his default and with the authority to engage/appoint any other Advocate/ 
Counsel on my/our costs.

I/we authorize the said Advocate to deposit, withdraw and receive on mV/our 

' behalf all sums and amounts payable or deposited on my/o.ur account in the 
above noted matter. The Advocate/Counsel is also at liberty to leave my/our 
case at any stage of-the proceedings, if his any fee left unpaid or is 

outstanding against me/us.

J2Q\LDated
( CLIENT)

ACCEPTED

M. ASIFYOUSAFZAI
Advocate

M. ASIF YOUSAFZAI
Advocate High Court, 
Peshawar. .

OFFICE:
Room No.l, Upper Floor, 
Islamia Club Building, 
Khyber Bazar Peshawar., 

^ Ph.091r2211391- 
0333*9103240
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BEFORE THE HON.BLE SERVICE TRIBUNAL 

KHYBER PAKHTUNKHWA PESHAWAR.
\-T-'

9 .

Appeal No
. .V

Mr. Muslim Shah s/0 Mehmood Shah 

Ex-Sub Engineer WSS Mardan.

290/2016

(Appellant)

Versus

1. Secretary to Govt: of Khyber Pakhtunkhwa Public Health Engg: Department 

Peshawar.

2. Chief Engineer (South] Public Health Engg: Department Khyber Pakhtunkhwa 

Peshawar.

3. Deputy District Officer Water Supply and Sanitation, Mardan.

Respondents

WRITTEN REPLY ON BEHALF OF RESPONDENTS NO 1 TO 3

Respectfully stated
Para-wise comments of the Respondent 1 to 3 are as under:-

PRELIMINARY QBTECTIONS.

1). That the appellant has got no cause of action.

2). That the appellant is estopped by his own conduct to bring the instant appeal.

That the present appeal is not maintainable in its present form and shapfi.3).

4). That the appellant has got no locus standi.

6). That the appellant has not come to the Tribunal with clean hands.

7). That the appeal is bad for non-joinder and misjoinder of unnecessary parties.

8). That the appeal is barred by Law & limitation

9). That this Honourable Service Tribunal has no jurisdiction to entertain the present

appeal.



BRIEF HISTORY

^;Vrit petition bearing No W.P 271-P/2013 was filed by Mr. Mushtaq Ahmad, etc, 
for extending benefits of regularization, before the Peshawar High Court order, 
Peshawar and the same was declined by the Peshawar High Court, (Copy of the 

judgment dated 2.10.2013 is annexed as (Annexure-I), The said petitioners then 

moved a Civil Petition No 2026 and 2029 of 2013before the August Supreme Court 
of Pakistan. Though the August Supreme Court of Pakistan dismissed the same and 

directed the department to finalize the action against the illegal appointees within 
one month, vide judgment dated 15.1.2014 (Annexure-II) and subsequent 
reminder dated 07.02.2014 (Annexure-III). The appellant was appointed from a list 
submitted by Political Secretary to then Chief Minister Khyber Pakhtunkhwa 
[Annexure-lV]. Upon completion of the legal formalities i.e. issuance of Show Cause 

Notice etc, the action was taken against the appellant.

ON THE FACTS.

1-5]. Denied as drafted as one wrong or any number of wrongs cannot be made 

bases to justify an illegal action. The post of Sub Engineer BPS-11 comes in the 

purview of Public Service Commission according to the Public Service 

Commission Ordinance and ESTA Code, (Copy of the Public Service 

Commission Ordinance and the concerned rules of the ESTA code is attached 

as (Annexure V & VI], therefore, the then Chief Engineer was not competent 

to appoint the Appellant. This was the reason that the name of the appellant 

was never included in the Seniority list of Sub Engineers and the same was 

never challenged by the appellant. (Copy of the Seniority list are annexed as 

(Annexure-VII]. Similar case of Sub Engineer vide Service Appeal 
No.1331/2013 was dismissed by honourable court vide judgement dated 

30/05/2016 (Annexure-VIII).

Upon the direction of the August Supreme Court and on completion of legal 
formalities, the appellant was removed from service. It is pertinent to mention 

that the department had already initiated proceedings against the then Chief 

Engineer and other DSC members (Copy of letters in this respect are attached 

as (Annexure-IX].

6}. Incorrect The appellant failed to produce recommendation letter issue by 

Public Service Commission regarding his selection for the post of Sub 

Engineer and also failed to produce sanction accorded by the competent 

authority regarding condonation of violation of codal formalities in his 

appointment Therefore his reply was not considered.



Incorrect. The Apex court directed for finalizing action against all such illegal 
appointees on 15.1.2014. As the appellant was illegally appointed therefore he 

was terminated from service. There was no weight-age in his appeal.

7)

8}. Pertains to court record, hence needs no comments.

9). Correct.

10). Incorrect. The appellant was given an opportunity to submit departmental 

appeal and personal hearing, Accordingly the appellant has submitted 

departmental appeal and heard personally by appellant authority. The 

appellant was illegally appointed contrary to all relevant rules without 

fulfillment of codal formalities i.e. without recommendation of Public Service 

Commission and advertisement, test and interview. Hence there was no 

weight-age in his department appeal and therefore the appellant authority 

dismissed his departmental appeal.

GROUNDS

A). Incorrect. The appellant was illegally appointed without fulfillment of 

requisite codal formalities. There was no weight-age in his departmental 

appeal. Hence his departmental was liable to dismiss.

B). Incorrect. The appellant was treated accordingly to law. In light of judgment 

of Service Tribunal dated 30.12.2015 the appellant was given opportunity of 

department appeal and personal hearing. The appellant failed to produce any 

legal documents in his defense, as he was appointed illegally without 

recommendation of Public Service Commission, advertisement contrary to 

Public Service Commission ordinance, ESTA Code and recruitment policy. 
Thus his name was not included in the seniority list of Sub Engineers and does 

not fall in the category of civil servant. Therefore E&D rules are not applicable 

in this case, being illegally has no legal right and one wrong cannot be justified 

through another wrong.

C). Incorrect. The appellant was given full opportunity according to judgment of 

service tribunal dated 30.12.2015 but the appellant failed to produce 

documentary proof regarding the legality of his appointment. As the appellant 

was illegal appointed violating all codal formalities, hence his department
I

appeal was rejected by the appellant authority having no weight-age.
!•



Incorrect. The appellant was given full opportunity of Departmental appeal 

and personal hearing in the light of Service Tribunal Judgment dated 

30.12.2015. The appellant failed to produce any legal documents in his 

defense. As the appellant was not appointed on the recommendation of the 

Public Service Commission and all requisite codal formalities has been 

violated in his appointment. Therefore his name was not included in the 

seniority list of Sub Engineer and does not fall in the category of civil servant. 
Therefore E&D rules are not applicable in this case of illegal appointment

(D]

(E) Incorrect The case illegal appointment of Sub Engineers and others was 

submitted to Establishment Department for advice. The Establishment 

Department extended advice and declared these appointments as illegal. The 

appellant appointed violating of codal formalities i.e. Public Service 

Commission ordinance, ESTA Code and recruitment policy. The action against 

illegal appointees was required to finalize within one month period as per 

direction of Apex Court Judgment 15.1.2014 and subsequent reminder dated 

7.02.2014. The E&D rules are not applicable in this case of illegal 
appointment.

[F] Incorrect. The appellant was appointed without fulfillment of requisite codal 
formalities and without recommendation of Public Service Commission. 
Therefore the appellant was terminated in order to appoint nominee of Public 

Service Commission according to rules.

(G) Incorrect. The posts in BPS-1 to 15 were declared as district cadre posts, the 

then Chief Engineer, the provincial head of Public Health Engg: Department 

had wrongly exercised his powers to make recruitment of appellant against 

District cadre posts. Recruitment of District cadre posts fall in the purview of 

District Coordination Officer. According to ESTA Code and Public Service 

Commission Ordinance the post of Sub Engineer shall be filled on the 

recommendation of Public Service Commission.

(H) Incorrect. Nomination of Public Service Commission is prerequisite for 

appointment as Sub Engineer in Public Health Engg: Department. The 

appellant was appointed without recommendation of Public Service 

Commission which is against standing recruitment policy of Khyber 

Pakhtunkhwa.



Incorrect. The Notification issued by Secretary Works & Service Department 

dated 30.4.2008 as referred by the appellant is related only for 

posting/transfer of officials from BPS-1 to 16 and not for recruitment
(Annexure-X].

(I]

If

Incorrect The appellant is responsible for not appearing in test and 

interview conducted by Public Service Commission for the post of Sub 

Engineers in 2011 and 2012, advertised on 7.4.2011 (Annexure-XI). 
Therefore judgment of Apex Court pertained to petty employees like 

Chowkidar, Naib Qasid and Junior Clerk. This judgment is not applicable on 

the posts to be filled through the recommendation of Public Service 

Commission.

(I)

The termination Order of the appellant is consistent with the Judgment of 

Supreme Court of Pakistan dated 17.3.2014 in constitution petition No 6 of 

2011 CMA 5216 of 2012 Syed Mubashir Raza Jaffari versus EOBI.

[K] The respondent seeks leave of this Honourable Tribunal to raise additional 

grounds and proof at the time of arguments.

In this case article 25 of the constitution has been violated by not giving equal 
right of opportunity to the citizen of the Khyber Pakhtunkhwa and FATA 

having the requisite Qualification zonal allocation formula has been violated. 
Appointment of the appellant is without lawful authority and of no legal effect. 
It is therefore humbly prayed that in view of the above written reply, the
appeal of the appellants may kindly be dismissed with cost.

Z

Secretary --------
to Govt of Khyber Pakhtunkhwa 
Public Health Engg: Department 

[Respondent No.l]

Chief Engineer [South] 
Public Haalth Engg; Department 

[Respondent No.2]



BEFORE THE HON.BLE SERVICE TRIBUNAL 

KHYBER PAKHTUNKHWA PESHAWAR.

290/2016Service Appeal No.

Mr. Muslim Shah S/0 Mehmood Shah 

Ex-Sub Engineer WSS Mardan. (Appellant)

Versus
1. Secretary to Govt: of Khyber Pakhtunkhwa Public Health Engg: Department 

Peshawar.

2. Chief Engineer (South] Public Health Engg: Department Khyber Pakhtunkhwa 

Peshawar.

3. Deputy Distt: Officer Water Supply & Sanitation Division, Mardan
Respondent

AFFIDAVIT

1, Sanobar Khan, Chief Engineer [South] Public Health Engg: 
Department Khyber Pakhtunkhwa Peshawar, do hereby solemnly affirm that 

the contents of the accompanying written statements are true and correct to 

the best of my knowledge and nothing has been concealed from this 

honourable tribunal.

EPONENT
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BEFORE THE KPK. SERVICE TRIBUNAL PESHAWAR.
•f

Service Appeal No. 290/2016

VSMuslim Shah PHE Deptt:

REJOINDER ON BEHALF OF APPELLANT

RESPECTFULLY SHEWETH:

Preliminary Objections:

(1-9) All objections raised by the respondents are incorrect and 

baseless. Rather the respondents are estopped to raise any 

objection due to their own conduct.
i

FACTS;
■i-

1-5) incorrect. The appellant was appointed as Sub Engineer on 

the recommendation of Departmental Selection Committee 

by the competent authority after fulfilling all codal formalities 

vide order dated 15.1.2010, got his medical fitness 

certificate and his submitted his arrival report and proper 

service book of the appellant was also maintained by the 

respondents, however the Chief Engineer Mr. Sikandar Khan 

gave statement in the Supreme Court in other cases of a . 
different nature that although many other illegal appointees 

in the department have been removed from service but 
again many other such action is in progress at various 
stages and they are still in service. Therefore, the Honorable 

Supreme Court directed the Chief Engineer to complete the 

procesjs within one month against the illegal pending cases 

against the illegal appointees and on the basis of which in 

order to save his skin the Chief Engineer issued show-cause 

notice and adopted a slipshod manner for removing the 

appellant from service which was duly replied by the 

appellant in which explained the details and rebutted the 

objections/allegations leveled against him with full reasons 

and justification which were not taken in consideration at all.

i
1

a
f.

6). Incorrect. The appellant was appointed as Sub Engineer on 

the recommendation of Departmental Selection Committee 

by the competent authority after fulfilling all codal formalities 

vide order dated 15.1.2010, who was terminated from



1

service without following proper procedures and codal 
formalities. Therefore appellant filed an appeal against the 

termination order and waited for statutory period but was 

not responded. Moreover under the Superior Courts 

judgment it is necessary that the department should 

responded to the departmental appeal.

. X
If

7). Incorrect. The appellant was appointed after the proper 

recommendation of Departmental Selection Committee by 

the competent authority after fulfilling all codal formalities 

vide order dated 15.1.2010 and the appellant was made a 

scapegoat by his high ups in order to save his skin by 

terminating the appellant from his service.

8). Admitted correct by the respondents as all the relevant record 

of the appellant is present with the department.

9). Admitted correct. Hence no comments.

10). Not replied according to para 10 of the appeal. Moreover 

para 10 of the appeal is correct.

GROUNDS:

Incorrect. The appellant was appointed after the proper 

recommendation of Departmental Selection Committee by 

the competent authority after fulfilling all codal formalities 

vide order dated 15.1.2010, as the appellant has good 

cause of action therefore he filed departmental appeal 
against order dated 15.1.2010 which was also rejected on 

3.3.2016 for no good ground. Therefore the order dated 
3.3.2016 is not according to the law, rules, facts, norms of 
justice and material on record therefore liable to be set 
aside.

A.:

Incorrect. While para B of the appeal is correct.B. ^

C. Incorrect. The appellant was not given opportunity of 
defence according the judgment of august Service Tribunal 
dated 30.12.2015 as the appointment of the appellant was 

legal as he was appointed after the proper recommendation 

of Departmental Selection Committee by the competent 
authority after fulfilling all codal formalities vide order dated 
15.1.2010. .1' .

.5D. Incorrect. While para D of the appeal is correct.

fj
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Incorrect. The appellant was appointed after the proper 

recommendation of Departmental Selection Committee by 

the competent authority after fulfilling all codal formalities, 
got his medical fitness certificate and his submitted his 

arrival report and proper service book was also maintained 

by the respondent department and the department also 

paid regularly salaries to the appellant which means that 
the appellant was a civil servant in all aspects and there is a 

proper procedure for taking any action against a civil 
servant but in the case of the appellant the department did 

not adopt proper procedure and the high ups terminated 

the appellant in slipshod manner in order to save his skin 

which is not permissible under the law and rules.

E.

\
i-

Not replied according to para F of the appeal. Moreover 

para F of the appeal is correct.
F.

G. Incorrect. While para G of the appeal is correct.

Incorrect. As per notification 30.4.2008 herein the Chief 
Engineer were authorized for making appointment from 

BPS-1 to BPS-15 through DPC and as the appellant possess 

the prescribed qualification therefore he got appointment as 

per law and rules.

H.

Incorrect. While para I of the appeal is correct.I.

Incorrect. While para J of the appeal is correct.J.

K. Legal.
It is, therefore, most humbly prayed that the appeal 

of appellant may kindly be accepted as prayed for.

APPEL
/

Through: ( M. ASIF YO JsAFZAI ) 

ADVOCATE SUPREME COURT,
&

(TAIMURALI KHAN ) 

ADVOCATE HIGH COURT.



r
AFFIDAVIT

f
It is affirmed and declared that the contents of rejoinder ^ 

are true and correct to the best of my knowledge and belief./

DEPONENT

oism-SsaS

■;


