BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
CAMP COURT ABBOTTABAD. = -

SERVICE APPEAL NO. 212/2016

~* Date of institution ... 03.11.2016
Date of judgment ... 18122017

Nadar Khan S/o Fawas Khan,
Ex-C.T (BPS-15),
R/o Village Jano, P.O & Tehsil Khawaza Khela,
District Swat.
‘ (Appellant) -

VERSUS -

1. Government of Khyber Pakhtunkhwa through Secretary Elementary & Secondary
Education, Peshawar.
2. Director Elementary and Secondary Educatlon (Male) Government of Khyber
Pakhtunkhwa, Peshawar.
* 3. District Education Officer (Male) Kohistan. -
: o ” - (Respondents)

SERVICE APPEAL UNDER SECTION-4 OF THE N.W.F.P. SERVICE
TRIBUNAL ACT. 1974, FOR MODIFICATION OF ORDER' DATED
'24.02.2016 WHEREBY THE DEPARTMENTAL APPEAL OF THE®
APPELLANT DATED 15.12.2015 WAS PARTIALLY ACCEPTED AND
MAJOR PENALTY OF REMOVAL FROM SERVICE WAS CONVERTED
INTO COMPULSORY RETIREMENT.

I 20l

M. Ansar Ullah Khan, Advocate. o | .. For appellant.

Mr. Muhammad Bilal, Deputy District Attorney " .. Forrespondents.
Mr. MUHAMMAD AMIN KHAN KUNDI - ... MEMBER (JUDICIAL)
MR. GUL ZEB KHAN . -~ .. MEMBER (EXECUTIVE)
JUDGMENT
' MUHAMMAD AMIN KHAN KUNDI, MEMBER: - Appellant with

counsel present Mr. Muhammad Bllal Deputy sttrlct Attorney alongw1th Mr.

_Muhammad Alam ADO for the respondents also present. Arguments heard and

record perused.
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2. . Brief facts of the present appeal ‘are that the appellant was serving in

Education Department and during service he submitted appl1cat10n for extra .

ordinary leave to the competent authonty, the competent authorrty accepted the
application of extra ordinary leave to the appellant with effect from 01.10.2014 to

30.09.2015 (365 days) .vide order d_ated 01.10.2014. Later on after expiry of the

aforesaid extra ordinary leave when the appellant submitted arrival report on

19.11.2015 show cause notice was issued to him by the competent authority on the
allegation of (a) wilful absence from duty since 24.09.2010 to date (b) that he

travelled abroad Saudi Arabia Aoni_27.09.2012 and stay there up to 13.11.2015

_ without any NOC or Departmental permission/Ex-Pakistan leave (c) that he got the

salary for period ment_idned above and (d) concealing the facts, and after issuing- of
show-cause notice the appellant was removed from service with effect from
13.08.2014 with recovery of salariea, for the period with effect from Octol)er 2012 to
ugust 2014 (23 months) vide orcler dated 01.12.2015. The' appellant also ﬁlecl
departmental appeal on 15 12.2015 however, the same was partially accepted and
the penalty of removal from service was converted into major penalty of compulsory
retirement and the amount of salary since Octolb’er 2012 to August 2014 (23 months)
was ordered to be recovered from the appellant and be deposited in the Government
Treasnry vidle order dated 24.02.2016 and thereafter the appellant filed the present
service appeal on 09.03.2016. |

3.7 Learned counsel for the appellant contended that the appellant was servmg

-1in Education Department It was further contended that during service the appellant

subm1tted application for extra ordmary leave which was sanctioned by the
competent authority and he was granted extra ordinary leave with effect from

01.10.2014 to 30.09.2015 (365 days) vide order dated 01.10.2014. It was further

“contended that after expiry of extra ordinary leave when the appellant submitted

arrival report on 19.1 12015 he was issued a final show cause notice on the aforesaid

allegations and ultimately he was remO\}ed from service by the competent authority

with retrospective dated i.e with effect from 31.08.2014 with recovery of salaries




from October 2012 to August: 201j4§-‘(23 ino_nthg). It,was further contended that the

ys /2

impugned order of removal from Service being retrospective is illégal and void
therefore, the impugﬁed order is liable to be set-aside on this score alone. It wa§
furthe;r con‘-tended that the appellant was issued show-cause notice on the allegétions
allegedly occurred prior to his san-ction'of leave with effect from 01.10.2014 to -
30.0.9.2015 by the competent authority, therefore, it was contended that the alleged
allegation clearly in-dicate-thét the ‘same wgs- the result of malafide and personal
grudges. It was further contended that neithér charge sheet was framed nor statement
of allegation was serveci upon the abpéllant nor any proper inquiry was conducted,

therefore, the impugnedzorder is ille'géﬂ and liable to be set-aside.

4. ~ On the other hand, -the‘ learned 'Deputy District Attorney for the

respondents opposed the contention of learned counsel for the appellant and

-cont_ended that the appéllant was granted' extra ordinary leave with effect from

01.10.2014 to 30.09.2015. It was fufther contended that the éppeflant did not attend

“the duty in time. It was further contended that a final show-cause notice was issued

to the appellant and after issuance of show-cause notice the competent authority has
rightly passed the impugned order and prayed for di smissal of appeal.

5. Perusal of the record reveals that the appellant was sefving in Education

Department and during service he applied for extra ordinary leave through

application which was éccepted by the competent authority and-the appellant was

granted extra ordinary leave with effect from 01.10.2014 to 30.09.2015 (365 days)

vide order dated 01'.10;2014.- The Erecorcl further reveals that when thé appellant

submitted arrival report oh 19.11.2015 he was served with show-cause notice on the
allegations mentioned in the show-cause notice. The record further reveals that the

impugned order of removal from service of the appellant has been passed by the

competent authority retrospectively i.e 31.08.2014 therefore, the impugned order is

void ab-initio. In this regard reliance is made to 1985-SCMR-1178. Furthermore,

neither charge sheet was framed against the appellant nor statement of allegation

was served on the appellant nor a f)ropér inquiry was conducted but the appellant‘




was removed from sérvice. by thfe, competent- -authority retrospectively on the
allegations which was allegédly occilr,red before granting extra ordinary leave fo the
appellant by the compc;tent authority. ‘Moreover, neither opportunity of- personal
hearing was afforded nor opportunity of -defe'nce was prox_rided t§ ‘the appei]ant
which has rendered the impugned order illegal and liable to be set-aside.l Therefore,
we accept the present éppeal and reinstate the appellant in service. However, thé
respondent-department is at liberty to conduct de-novo inquiry in the mode and
manner prescribed by law within a ﬁeriod of thrge months from the date of receipt of -
this judgment. In case tﬁe de-novo iﬁquiry is conducted the issue of back‘beneﬁts of
intervéning period will be decided sﬁbject to the outcome of de-novo inquiry. Partie§
are left to bear their own costs. File t}e consigned to the record room.

ANNOUNCED | :
18.12.2017
Wﬁm W Ciand
(MUHAMMAD AMIN KHAN KUNDI)
MEMBER (JUDICIAL) -

, : CAMP COURT ABBOTTABAD
. (GUL ZEB %N | |

MEMBER (EXECUTIVE)
CAMP COURT ABBOTTABAD




19.06.2017

18.12.2017

212/16

21.12.2016 None:present “for appellant Mr. Shah Waliullah,

Computer Operator alongwith Mr. Muhammad Siddique,
Sr.GP lor ‘the ofﬁmal respondents present. Notice be
1ssued to appellant and his counsel. To come up for

rejomder ‘and tmal hearmg on 19.06.2017 before D.B at

camp court, Abbottabad.
' B Ch Frdn
. : ‘ Camp rt A/Abad

Junior to counsel tor the appellant. and Mr. Muhammad

Siddique, sf GP alonownh Mr. Shah Wahullah, Computer -

Operator for respondenls present. Counsel for the appellant has

~ sent an '1ppllcat10n for ad]oumment Adjourned for rejoinder and
final hearing bef01c the DB on 18.12.2017 at camp court,
Abbottabad. "1 '

Member - Chan
P . - Camp court, A/Abad

A

Appellant w1th counsel present Mr. Muhammad Bilal, Deputy
District Attorney alongwﬂh Mr Muhammad Alam, ADO for the
respondents also present Arguments heard and record perused.

Vide our deta1led Judgment of today consisting of four pages placed :
on file, we accept the present appeal and reinstate the appellant in service.
However, the respondent-department is at liberty to conduct de-novo inquiry
in the mode and manner prescnbed by law within a period of three months ‘
from the date of rece1pt of this Judgment In case the de-novo inquiry is -
conducted the issue of back beneﬁts of intervening period will be decided
subject to the outcome of de-novo.i 1nqu1ry Parties are left to bear their own

costs. File be consi gned to the record room.

"ANNOUNCED

18.12.2017 : %/Mwmmﬂ//w

(MUHAMMAD AMIN KHAN KUNDI)
MEMBER(JUDICIAL)
. CAMP COURT ABBOTTABAD

(GUL ZEB y
MEMBER (EXECUTIVE):
CAMP COURT ABBOTTABAD

s
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24.03.2016

Appellant Déposited

23.06.2016

" was not tonducted in the prescribed manners

Counsel for the appellant present. Leafned counsel for the
appellant argued that the appellant was sefving' as C::l’ “when

subjected to inguiry on the allegations of “willful absence and

dismissed from service vide impugned ord:e: dafed 1.12.2015
F'\Js}}lér"e-against he preferrefd departmental appealion 15.12.2015

which was partially allowed vide order deitted'24.2.201’6 and

. ) . . : g T -
penalty converted into compulsory retirement and recovery of

arrears of pay with effect from October 2012 tpjapg,ust 2014. ) |

That the appellant has never remained absent as he was on
/f leave duly sanctioned by the competenf authority. ’T'hat the inquiry
J ‘ L g

B . . -y

-

Points urged need consideration. Admit. Subject to deposit

-'.-. -.' - -
CTTA

" of security and procesé fee within 10 days, notices be issued to the

respondents for written reply/comments for 23.6.2016 before S.B
R - '

~at-Camp Court A/Abad as the matter pertains, to-the territorial

. limits of Hazara Division.

LS
¥
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- -

Attorney for the appellant and Mr. Rlasat Khan, DEO
Kohistan alongwith Mr. Muhammad Siddique SFGP for-the
respondents present. Written reply submitted. The appeal is

assngned to D.B for rejoinder and final hearmg for 21.12.2016
at camp court, Abbottabad.

Chairghan .
Camp court, A/Abad,

o
v
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Form- A

FORM OF ORDER SHEET

Case No.

2A)9._ /2016

S.No.

Date of order Order or other proceedings witﬁ signéture of judge or Magistrate
Proceedings ' '
1 2 3
. 09.03.2016
« The appeal of Mr. Nadar Khan presented today by Mr.
Mljhammad Zafar Tahirkheli Advocate may be entered in the
I‘r‘\stitution Register and put.up to the Worthy Chairman for
broper order please. '
’ ' \ G
A A
, REGISTRAR «

This case is entrusted to S. Bench. for preliminary

hearing to be put up thereon >4 —3 — (.

CHA%
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR
Appeal Nod~) &~ 1016
Nadar Khan VERSUS ~ Secretary Education etc
INDE X AR
S No Particulars » | Annexure Pages -
1 _ Memo of Appeal ' _ 1-3° |
2 Order dated 24-02-2016 . A 4
3" Departmental Appeal ' «g 5-6
.4 Appoin"tm'ent Order - _ “gr
5 Promotion Order , ' “D”
6 Order dated 01-10-2014 : “E”
N 7 Arrival Report | ‘ - B 10
8  Order dated 01-12-2015 g “pT 11
9  Vakalatnama S - 12

(Muhammad/Zafar Tahirkheli)
Advocate

Peshawar, dated
March, 2016

Advocate




/ - BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

| : ;;ServiceAppeaI No. Ql& /2016 .
| - .. F.Previnm
’ : ~ 8ervice Tribung

Nadar Khan s/o Fawas Khan, @iary Eﬁo_jﬁ@m

Ex-C.T. (BPS-15), 8.29-3-26

i/o Vill Jano, P.O & Tehsil Khwaza Khela,
‘District Swat - | S Appellant

VERSUS

1. Government of Khyber Pakhtunkhwa
: through Secretary Elementary & Secondary
Education, Peshawar.

2. Director Elementary and Secondary
- ST Education (Male), Government of Khyber Pakhtunkhwa,
- Peshawar

_ .District Education Officer (Male)
o _ | Kohistan Respondents

o

Service Appeal U/S 4 of NWFP Service Tribunal Act, 1974 for
Modification of Order Dated 24-02-2016 (Annex“A), Whereby
the Departmental Appeal of the Appellant Dated 15-12-2015
(Annex‘B) was Partially Accepted and Major Penalty of
Removal from Service was Converted into“Compulsory Retirement’

PRAYER IN APPEAL

By accepting this appeal and reinstating the appellant in service with
all back benefits, by modifying the impugned order dated 24-02-2016 (Annex_
“A”), whereby departmental appeal dated 15-12-2015 (Annex “B”) was
partially accepted and the major penalty of dlsmlssal from serv;ce was
converted into compulsory retlrement

And setting aside the impugned recovery of pay w.e.f October 2012 to
August 2014, being imposed without any proof or lawful justification.

RESPECTFULLY SHEWETH

1. The Appellant was initially appointed as PTC Teacher (BPS-07) on-
24-09-1987. The appeliant was promoted as CT (BPS-09) on 01-04-1990. That
since his appointment, the appellant served the department at various places of -
posting to the utmost satisfaction of his superiors. (Copies annexed hereto »
marked “C” & “D”)




That an Extra Ordinary Leave of 365 days without pay w.e.f 01- 10-2014 to
30-09-2015 was sanctioned by the competent authority vide sanction order dated
01-10-2014. That the appellant on completion of his sanctioned leave, submitted
his arrival report on 19-11-2015, to which he was informed that his services
would be adjusted later on. (Copies annexed hereto marked “E” & “E1”)

That on 02-12-2015, on his inquiry, the office of DEO (Male) Kohistan informed
the appellant that he has been removed from service vide impugned order dated
01-12-2015. (Copy annexed hereto marked “F”) -

That the appellaht submitted his departmental representation (Annex “B”) on
15-12-2015, which was taken into consideration and the penalty of removal from
service was converted into “Compulsory retirement”.

More so, the amount of salary since October, 2012 to August 2014
(23 months) was to be recovered from the appellant and to be deposﬂed in the
Govt Treasury.

'Feeling aggrieved and finding no other remedy, the appellant was constrained to
approach the Hon'ble Service Tribunal for the redress of his grievance mter alia on
the following;

GROUNDS:

. The impugned action being. ultra-vires of the law and the rules, discriminatory,

arbitrary, malafide and without lawful authority is liable to be set right by the Hon'ble
Service Tribunal.

. The appellant has been terminated from service without affording any chance of

defence. That the appellant was neither served with any charge sheet or show.
cause notice nor was any inquiry proceedings initiated or conducted against him.
The appellant was thus condemned unheard.

The impugned action on the part of authority is ultra-vires of the law against
the rules regulating the service, hence calling for interference by the Hon’ble
Services Tribunal.

. The appellant availed his leave after due sanction by the competent authority and .
‘had always reported on time after completion of his Extra Ordinary Leave. The . - 7

appellant has neither cheated the department nor has tried to mislead in any manner
whatsoever.

. That all the departmental proceedings were kept concealed and the impugned order

was passed in a surreptitious manner. The appellant was told by the respondent
department on his arrival that he would be adjusted according to the availability of
post.. However, instead of his adjustment, the impugned removal from service order
was passed in most arbitrary manner.

. That the impugned order of removal from service has been issued with retrospective

effect from 31-08-2014, which is illegal, unlawful and void ab-initio.

That the penalty cannot be awarded with retrospective effect, under the
circumstances, whereby the competent authority has duly sanctioned 365 days
EOL vide order dated 01-10-2014 up to 30-09-2015. The order was neither

cancelled nor recalled, thus the impugned order is liable to be rescinded on this ™ e

‘count alone.
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f. That the appellant served dunng the perlod from October 2012 to August 2014 and
: received pay, perks and pnwleges for services rendered by him during this penod
The recovery of salary during the said period is.devoid of any logic and proof and is "
“liable to be set aside.

-g. The appellant is a law abiding citizen and has done nothing which would fall within
‘the definition of in efficiency or misconduct. The impugned action has thus been
taken in complete disregard to the principles of equity, law, justice and propriety,

- subject to correction by the worthy authority.

B _ In view of the above it is most humbly requested that, on acceptance of

o ' this appeal, the impugned order dated 24-02-2016 may kindly be modified
and the major penalty of “Compulsory Retirement” may be converted into
reinstatement in service with all the benefits due,

More so, the order of recovery of salary w.e.f October, 2012 to August
2014 may also be set aside being without any lawful justification. .

Any other relief deemed appropnate may also be granted in addition to
the relief claimed above.

ik

ellant

Through,
Peshawar, dated : (Muhammed afar Tahirkheli)
March, 2016 . Advocate
ah Khan)
Advocate
Affidavit

A l, the appellant, do hereby stat on Oath that the contents of the above appeal are
true and correct and nothlng has been concealed or wn};held from this Hon ble Tribunal.

" DEPONENT
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DIRECTORATE OF FLEMFN I'ARY & SECONDARY EDUCAT ION KHYB[‘R

PAKHTUNKHWA, PhSHAWAl

OFFICE ORDER,

w

co’

WHEREAS, the District Education Off;cer {M} Kohistan to vmbo""sﬁe major penalty of removal
from service upon Mr. Nadir Khan Ex CT GMS, Bela Rustam Khel® “District Kohistan vide No.
12885-87 dated 01-12-2015 for-the charges wilful absent from his duty

AND WHEREAS, Mr. Nadir Khan Ex CT GMS, Bela Rustam Khel to appeal the appe!lant
authority vide dated 15-12-2015.

AND WHEREAS, the Director Elementary™& - Secondary Education Khyber Pakhtunkhwa
Peshawar to 'send his appeal for comments to District Education Officer (M) Kohistan vide
letter No. 2902 dated 22-12-2015.

AND WHEREAS, the District Education Officer (M) Kohistan to-send his comments/report v:de
fetter No. 192 dated 09-01-2016.

AND WHEREAS, the competent authority to call the said CT 'for personal hearing vide letter
No. 2934 dated 15-01-2016.

AND WHEREAS, the competent authority hc.vmg considered the evidence on record/ given
the opportumty of personal hearing to the Ex CT is of the view that the charges leveled upon
Mr. Nadir Khan Ecx CT GMS Bela Rustam Khel District Kohistan have partially been proved.
NOW THEREFORE, in exercise of powers conferred under the Government of Khyber
Pakhtunkhwa, Government Servants (E&D) Rules, 2011, the appeal in respect of Mr. Nadir
Khan Ex CT GMS Bela Rustam Khel District Kohistan is accepted and the major penalty of
Removal from serv:ce is hereby converted in to Major penalty of “Compulsory retirement”.
Furthermore, the amount of salary since October, 2012 to August, 2014 (23 months) is

. hereby lecovered from and be deposited in Government treasury

—

S | f
W2 2 g DIRECTOR

: _ ] L
Endst: No. /F. No. 281/A—15/KC(A) Dated Peshawar theL& /C 2016

Copy of thg above is forwarded for information & n/action to the;-

District Education Officer (M) Kohistan.

District Accounts Officer Kohlstan

Official concerned. ,

PA to Director {(E&SE) Khyber Pakhtunkhwa, Peshawar,

Master File.

- Sacondary Ecluc:u_titm
Khyber Pakhtunkhwa S///




To,

" The Director Education (Male),
Khyber Pakhtunkhwa, Peshawar.

DEPARTMENTAL APPEAL / REPRESENTATION AGAINST ORDER
DATED 01-12-2015

~ Nadar Khan s/o Fawas Khan, C.T (BPS-15) GMS Bela Rustam Khel
Kohistan, the appellant, submits most respuctfully the following for your
kind consideration and favour of acceptance.

1. The Appellant was initially appointed as PTC Teacher (BPS-07) on
24.09-1987. The appellant was promoted as CT (BPS-09) on 01-04-
1990. That since his appointment, the appellant served the department
at various places of posting to the utmost satisfaction of his superiors.

2. That an Extra Ordinary Leave of 365 days without pay w.e.f 01-10-
2014 to 30-09-2015 was sanctioned by the competent authority vide
sanction order dated 01-10-2014. That the appellant on completion of
his sanctioned leave, submitted his arrival report on 19-11-2015, to
which he was informed that his services would be adjusted later on.

3. That on 02-12-2015, on his inquiry, the office of DEO (Male) Kohistan
informed the appellant that he has been removed from service vide
impugned order dated 01-12-2015. '

4. That the competent authority vide impugned order dated 01-12-2015
has held,

“Whereas you have concealed the facts / cheat the
department and miss use the department. As result of
above mentioned facts, | Riasat Khan DEO (Male) Kohistan
being a competent authority is fully satisfied to impose
upon you the major penaity of REMOVAL FROM SERVICE

w.e.f 31-08-2014 with the recovery of salary for the period
w.e.f October, 2012 to August, 2014 (23 months)

5. That the appellant was neither served with any show cause nor has
submitted any reply to the same. That no departmental proceedings in
accordance with the law were initiated against the appeliant.

k 6 That the appellant has been condemned unheard and has not been

W 0\ (: . provided with an opportunity in support of his defence.

7. . The appellant has always availed his leave after due sanction by the
A Ay competent authority and has always reported on time after completion
n)‘} sy Y of his EOL. The appellant has neither cheated the department nor has

IS’ 19y tried to mislead in any manner whatsoever.

8. . That all the departmental proceedings were kept concealed and the
impugned order was passed in a surreptitious manner. The appellant
was told by the respondent department on his arrival that he would be

WL adjusted according to_the availability of post, However, instead of his
~ adjustment, the impugned removal from service order was passed in

s

most arbitrary manner. .

J
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9. That the iinpughed order of removal from service has b'ee'n issucd wilh
retrospective effect from 31-08-2014, which is illegal, unlawful and void

ab-initio.

That the penalty cannot be awarded with retrospective effect, under
the circumstances, whereby the competent authority has duly
sanctioned 365 days EOL vide order dated 01-10-2014 up to
30-09-2015. The order was neither cancelled nor recalled, thus the
impugned order is liable to be rescinded on this count alone.

10.  That departmental procéedingé by the way of prober inquiry, regarding
' the allegation in question were never initlated against the appellant.
The allegations mentioned therein are incorrect and devoid of any logic

or proof. '

11,  The appellant is a law abiding'citlzen and has doné nothing which
would fall within the definition of in efficiency or misconduct. The
impugned action has thus been taken in complete disregard to the

principles of equity, law, justice and propriety, subject to correction by
the worthy authority. ' - o

In view of the above, it is most humbly requested that by -
accepting this departmental appeal / representation, the impugned
removal from service order dated 01-12-2015, may kindly be set aside

and the appellant may be reinstated in service with all the benefits of
continuous service. -

Nadar Khan, C % 7~
Village Jano, Tehsil & P.O
Khwaza Khela, District,
o Swat. :
. Dated: 15-12-2015 : . Celi No. 0342-9152106
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OFFICE OF THE DISTRICT EDUCATION OFFﬂCt:R
(MALE) KOHISTAN

OFFICE ORDER FOR REMOVAL FROM SERVICE Al
\ ‘ e
Mr. Nadar Khan CT GMS Bela Rustam Khel.¥ » 5 ¢ ~  n .
. R 3 . i | -
t I SR A v
As per your service book, you was appointed as PST on 24-09-1987 in District Swat \B" cing av=

resident of that district and you was promoted to the post of CT on 01-04-1590.

Whereas you got study leave w.e.f 10-11-1992 to 30-11-1993 and again got study leave w.e.[ Ci-
10-1996 to 31-05-1997.

Whereas you got EOL w.e.f 01-11-2003 fo 31-12-2005 and after joining the duties o;i 01-01-
2006, you apain got EQOL w.e.f 20-03-2006 to 04-12-2006. You further got £OL 01-11-2007 to 31-12-2009.

Pakhtunkhwa Peshawar Endst: No.5679-88/ F.No. 496/ A-15 CT/ DM/ Posting Transfer/ I<oh[stan dated
24-09-2010 at GMS Banil Qila.

Whereas during your service at Kohistan you remained hidden from the system and your salary
was stopped in the month of September 2014. Mean while an application on your name was receieved
in office for EOL w.e.f 01-10-2014 to 30-09-2015 and the leave was granted in your favour.

; Whereas on expiry of that leave, you did not report for arrival and a show cause rolice was
served to you with no reply from your side. Again final show cause was served to you and in reply of that
show cause you came to office on 18-19/11/2015 for adjustment.

Whereas or: personal hearing with Dy:DEO (M) Kohistan and enquiring the matter it came in the
notice that you have travelled abroad (Saudi Arabia) by flight No.%V 793 from Peshawar Airport on 27
/09/2012 and returned back through flight No.SV 724 dated 13/11/2015 at Istamabad Airport.

Whereas you have been transferred from Swat to ‘District Kehistan Vide Director C&SE Khyber
Whereas during your stay abroad you got the salary w.e.i Oclober, 2012 to August 2014 {73
| months) without performing duties.
] Whereas your service history reflect that during your whole service, the period of EOL ig miuch
| more Lhan your duties and during that period, you have remained abroad with out any departmental
. permission / NOC / Without Ex-Pakistan leave / without bringing the matter in the notice of department.
Whereas you have concealed the facts / cheat the department and miss use the department.
As result of above mentioned facts, | Riasat Khan DEO {M) Kohistan being a competent auliaiity
is fully satisfied to impose upon you the major penaity of REMOVAL FROM SERVICE w.c.f 31/08/2014
with the recovery of salary for the period w.e.f October, 2012 to August 2014 {23 months).

i \‘;:‘\N’\\'\""\J
’ District Education Ofﬁce‘r\
(M) Kohistan )

El‘\dSt;NO./_MP.Y"‘ é) 7 /(\/Ll[ Uf_(}—~

Copy of the above is forwarded to the:- ’ /f

Director, Elementary & Secondary Education, Khyber Pakhtunkhwa Peshawar.
Additional Secretary, Elementary & Secondary £ducation, Khyber Pakhtunkhwa Peshawar.
PS to Secretary, Elementary & Secondary Education, Khyber Pakhtunklvva Peshavar. ~

NS \
\z\,\\“;\f"\\f \I\Qq \\

. . - . ~ [ \\
District Education Officer ™
el ' S
(M) Wohistan
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VAKALATNAMA

In the Court of Khyber Pakhtunkhwa Service Tribunal, Peshawar

Service Appeal No. of 2016

Petitioner
Plaintiff
Applicant
Appellant
Complainant

NADAR KHAN | Decree-Holder

' VERSUS

Respondent

Defendant

Opponent
~Accused

SECY Education et_g . Judgment-Debtor

I/ We | Nadar Khan _ the above noted Appellant _do  hereby
appointed and constitute, Muhammad Zafar Tahirkheli & Ansar Ullah Khan, Advocates High

Court, to appear, plead, act, compromise, withdraw or refer to arbitration for me / us as my [ our’

counsels / advocates in the above noted matter, without any liability for his default and with the

authority to engage any other Advocate / Counsel at my / our cost.

The Client / Litigant will ensure his presence before the Court on each and every date of hearing and .
the counsel would not be responsible if the case is proceeded ex-parte or is dismissed in default of -

appearance. All cost awarded in favour shall be the right of Counsel or his nominee, and if awarded .

against shall be payable by me/us.

1/ We authorize the said Advocates to withdraw and receive on my / our behalf all sums and amounts

payable or deposited on my / our account' in the above noted matter.

- ~"Cjient

M. ZafaY Tahir

pated_ 11 % 2016 B Attested & Adepted (Advocates) |
.. V -

!

Office  ATIQ LAW ASSOCIATES,
- 87, Al-Faiah Street, Besides State Life Building,
Peshawar Cantt, Phone: 091-5279529

E-mail : zafartk.advocate@gmail.com



mailto:zafartk.advocate@Qmail.com
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T BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.
CAMP COURT ABOTTABAD

APPEAL NO 212 OF 2016

Nadar khan _ : - Petitioner

VERSUS

1. Govt of Khyber PakhtunKhwa through
Secretary (E&S) Education Peshawatr
Director Elementary & Secondary Education KPK Peshawar

3. District Education Officer Male Kohistan -—--  Respondents

T~ -
PARAWISE COMMENTS FOR & ON BEHALF OF RESPONDENTS NO1.2 & 3.

INDEX
S# | Particulars of documents Annexure Pages
1 | Comments along with affidavit * 1-4
2 | Copy of show cause notice : A 5
3 | Copy of letter of director - | . B 6
4 | Copy of reply of director letter T C |7
5 | Copy of decision of director D 18
Dated 23.5.2016
\\‘\
% . NS
o Respondent No.3
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

CAMP COURT ABBOTTABAD

~ APPEAL NO 212 OF 2016
Nadar Khan - ~ Petitioner
- VERSUS
1. Govt of Khyber Pakhtunkhwa through

2.

Secretary (E&S) Education Peshawar
Director Elementary & Secondary Education KPK Peshawar

3. District Education Officer Male Kohistan ------ Respondents

PARAWISE COMMENTS FOR & ON BEHALF OF RESPONDENTS NO1,2 & 3.

Respectfully Sheweth:
PRILIMINARY OBJECTIONS:-
L. That the appellant has not come to this Honorable Court with clean
hands. ' :
2. That the appellant has got no cause of action/ locus standi to file the instant
appeal. ‘
3. That the appeal has been filed to pressurize the respondents.
4. That the appellant is estopped to sue through his own conduct.
5. That the present appeal is not maintainable due to mis-joinder and non-
jonder of necessary parties.
6. That the appellant has concealed the material facts from this Honourable
Court.
7. That the appellant has been removed from service due to willful long
absence and travelling abroad without NOC/Ex Pakistan leave for job with
effect from September 2010 to November 2015 and got the salary for that
period, hence the appeal is liable to be dismissed. ,
8. That the competent authority has removed the appellant after fulﬁllment of
all codal formalities, hence the instant appeal is liable to be dismissed.
9. That the appellant authority has already converted his major penalty into

“‘Compulsory Retirement’’ hence the appellant is not entitled for any further
relief.

10.That any other ground & case law will be submitted at the time of humble B

- submissions at the bar. -



Factual Objections:

- 1. Para No 1 is correct to the extent of appointment and promotion of appellant
to the post of CT on 01.04.1990 in District Swat.The appellant himself got
transferred from home district Swat to district Kohistan on 24.09.2010 and
after that,the appellant did not performed his duties in the posted school and
travelled to abroad for job. Therefore the remaining part of Para No 1 is
incorrect, hence denied.

2. Para No 2 is incorrect, strongly denied with the facts that someone has
submitted an application of appellant for EOL without pay with effect from
01.10.2014 to 30.9.2015 (365days) and the EOL was granted but the
appellant was reported absent from duty by school staff, field staff and
‘local community since September 2012 and therefore a show cause notice
was served to appellant Vide No 12207 dated 13.10.2015 (Copy of show
cause notice is attached as Annexure A) and on receiving no reply, the -

~ appellant was called for personal hearing and the appellant in the reply of
personal hearing attend the office on 18-19/11/2015 but could not defend
himself.

‘3. Para No 3 is incorrect, as stated in facts that the appellant was removed
from service Vide No 12885-87 dated 01.12.2015 w.e.f 31.8.2014 along
with the recovery of salary for the period Octomber 2012 to August 2014
(23 months) on the charge of willful long absent from duty, travelling
abroad for job and getting the salary for that period. The appellant was
removed from service after observing all the pre requisite codal formalities
and with the satisfaction that the appellant willfully absented himself from
duties. , ,

4.Para No 4 is correct to the extent that the appellant submitted a departmental
appeal before the respondent No2 (Director Elementary and Secondary -
Education KPK Peshawar) and the respondent No 2 in.the response of
appeal asked to respondent No 3 (DEO)Vide letter No 2902 dated
22.12.2015 to submit detailed report/comments on the appeal of appellant
at the earliest (Copy is attached as Annexure B) and in the response of
“director letter the detailed report/ comments has been submitted Vide letter
No 192 dated 09.01.2016 (Copy is attached as annexure C) and the
respondent No 2 (Director being appealing authority) having considering

- the evidence on record/ giving the opportunity of personal hearing and
accepted the appeal of the appellant and converted the major penalty of
Removal from service in to Compulsory retirement Vide No 4123-25 dated
24.02.2016 (Copy is attached as annexure D).

S. Incorrect, as stated that the appealing authority has also extended relief to
the appellant, hence he is no more entitled for any further relief under the
law. Furthermore the grounds taken by the appellant are strongly denied.




GROUNDS

Incorrect, strongly denied with the facts that the action of the competent

~ authority is under the law and rules and no discriminatory, arbitrary and

malafidy is involved. The appellant was removed from service only on the

charge of willful long absent from duty, travelling abroad for job and getting

the salary for that period.

Incorrect, strdngly denied. As stated in Para No 2 of the facts that the
appellant was reported absent from duty by school staff, field staff and local
community and a show cause notice was served to the appellant but on

- having no response a chance of personal hearing was provided to the

appellant and the appeliant attend the office on 18-19/11/2015 but could not
defend himself and therefore the appellant was removed from the service
after fulfilling all the pre requisite formalities with the satisfaction that the
appellant had remained willfully absent from duties.

Incorrect, strongly denied that the appellant was provided a chance of
personal hearing and the appellant attend the office on 18-19/11/2015 but
could not defend himself.

d. Incorrect, strongly denied.

e. Incorrect, strongly denied. As stated in Para No 3 and 4 of the facts.

f.

g.

Incorrect, strongly denied. As stated in Para No 3 and 4 of the facts.
Incorrect hence denied. As stated in Para 3 and 4 above of the facts and that
the respondents seeks permission for arguing the other points at the time of

arguments.

It is therefore, in the light of above stated facts and circumstances, Very

humbly prayed that the appeal in hand may please be dismissed with cost.

N\ N
\\'\V\\\
Re spondem’No/3/

District Education Ofﬁcer |
(Male) Kohistan

*

DIRECTO
Elementary and secondary Education
Khyber Pakhtun Khawa peshawar

SECRETARY
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. B!FORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.
CAMP.COURT ABBOTTABAD :

v APPEAL NO 212 OF 2016

Nadar khan ' : . Petitioner
i S VERSUS

1. Govt of Khyber PakhtunKhwa through
-Secretary (E&S) Education Peshawar
Director Elementary & Secondary Education KPK Peshawar

3. District Education Officer Male Kohistan ------ Respondents

N

"PARAWISE COMMENTS FOR & ON BEHALF OF RESPONDENTS NO1,2 & 3.

 AFFIDAVIT.

I, Riasat Khan DEO (Male) Kohistan do hereby solemnly afﬁt_‘m-and._
declare that the contents of Para wise comments in the above titled case are true
and cotrect to the best of my knowledge and belief, and that nothlng, |

materlal has been suppressed from this Honourable court.

N
R

Identified by, -  DEPONENT.
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e Y OFFICE OF THE DISTRICT EDUCATION OFFICER |
LS. (MALE) KOHISTAN | -

“Ermai emsKoTTS @y anoo.com | Phone # 0998-407128
- SHOW CAUSE NOTICE '
' ffvl,' Riasat Khan, District Education Officer, (Male) Kohistan, as competent authority

under the Khyber Pakhtunkhwa Govt: Servants (E&D) Rules, 2011, do hereby serve
you, Mr, Nadar Khan CT GMS Bela Rustam Khel Kohistan as fql_.l ws:

2

| That as per public voice you have committed the following
omissions specified in rule 3 of the said rules. ST

a. Willful absent from your duty since 24/09/2010 to date. : o
b. You have traval abroad Saudi Aribia on 27/09/2012 and stay there upto
13/11/2015 without any NOC or Departmental permission/ Ex- Pakigtan leave.
“C. You got the salary for period mentioned above.’ o S ‘
d. Concealing of facts. . : E

As a result thereof, | have tentatively decided to impase upon you

the penalty of RECQOVERY OF SALARY FOR THE ABS| NT ERIOD 'fAND
REOMVAL FROM SERVICE. Under rule 4 of the said rule. :

. ~ You are, thereof required to reply the show cause as to why the
aforesaid penaity should not be imposed upon you and also intimate whether you
- desired to heard in person. 2 o ”

. , if your reply will not receive within seven days or not more than
fiteen days of its delivery, it shall be presumed that you have no defepse to put
in and in that case an ex-parte action shall be taken against you. '

EndsttNo_/XAD 7 Dated Kohistan the "3/ /O no1s

com}e\m AUTHORITY




o £ PR T R

b1

SUBIJECT:-

Memo:-

lam directed
Khan s/0 Fawas Khan CT BPS
and to ask you to submit report vj

i;"nclé:As Ab-pve

. . i
OFFICE OF THE DIRECTOR ELEMENTAR::Y &
SECONDARY EDUCATI}ON KHYBER.
PAKHTUNKHWA PESHAWAR

(]

NO. & (7). F.N0.281/A-15/Kc(a)’

Dated beshawar the

The District Education Officer
(Male) Kohistan

DEPARTMENAL APPEAL
‘H‘\

to enclose herewith a

-15 GMS Bel; Rustam Khej Kohistan on

the subject citegd above
ews/comments to this office'pleas :

e,
>y | )74

Deputy D or Es blishm,ei%t

Elementary & Secon ary Education

Khyber Pakhtunkhwa Pesha\iﬁ[

,

«

H

.

-/ G vl ﬁi'%}/
w1y K,m -

IS
{ %::w :SQJJ Z’ : &g
L%
ety g yernt
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phot_o copy of appeal in respect of Naéiar R
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~ Khyber Pakhtunkhwa Peshawar Endst: No

OFFICE OF THE DISTRICT EDUCATION OFFiCER’é
(M)KOHISTAN

No . Dated Kohistan the CI}/A/ /2016

The Director,
E&SE Department,
Khyber Pakhtunkhwa Peshawar.

Subject: - DEPARTMENTAL APPEAL:

Memo:-

Reference your fetter No. 2902/F No.281/A-15/KC(A) dated Peshaw:ar the
22/12/2015 on the subject cited above. . &

it is submitted that in the reply of departmen_tal appeal in R/O Nadaf%_; Khan
5/0 Fawas Khan CT BpPS-15 GMS Bela Rustam Khel is as under: :

Mr. Nadar Khan was appointed as PST 0n 24-09-1987 in District Swat pf'_,_e'ing a
resident of that district and he was promoted to the post of CT on 01-04-1990. '

VWhereas he got study leave w.e.f 10-11-1992 to 30-11-1993 and again got studyﬂleave
w.e.f01-10-1996 to 31-05-1997. - : o

Whereas he got EOL w.e.f 01-11-2003 to 31-12-2005 and after joining the duties on 01-
01-2006, he again got EOL w.e.f

20-03-2006 to 04-12-2006. He further got EOL 01-11-2007 to
31-12-2009. ;

Whereas he have been tr-ansferred from Swat to District Kohistan Vide Director E&SE

-3679-88/ F.N0.496/ A-15 CT/ DM/ Posting Transfer/
Kohistan dated 24-09-2010 at GMS Banil Qila. '

"Whereas during his service at Kohistan he remained hid
salary was stopped-in the month of September 2014. Mean whi

reply of that show cause he came to office on 18-19/11/2015 for adjustment.

Whereas on personal hearing with Dy:DEQ (M) Kohistan and enduiring the matier it

atIslamabad Airport, © * 3 *

Whereas during his stay abroad you got the sa
(23 months) without performing duties. :

Whereas his service history reflect that during his whole service, the period of E6L is.

fary w.e.f October, 2012 to August 2014

-Whereas he has co

ncealed the facts / cheat the department and miss use ‘the
department. ' '

w.e.f 31/08/2014 with the recovery of salary for the period w.e.f
(23 months). : : )

The report is submitted for your kind pérusal and further necessary action please.

%ﬁf/ - District Educatiop Officer ™
' 7~ (Male) 10 o

October, 2012 to August 2014




A

o ’ ' DIRECTORATE OF E LLMENTARY&SBCONDARY EDUCA”IION KHYBER .
J E .PAKHTUNKHWA, PESHAWAR L -

L OFFICE ORDER, . o E

1. WHEREAS, the District Education Officer (M) Kohistan to |mposc major pemliy of removal '
' from service upon Mr. Nadir Khan Ex CT GMS, Bela Rustam Khel® ‘District Kohistan wde No.
12885-87 dated 01-12-2015 for the charges wilful absent from his duty.

_ 2. AND WHEREAS Mr. Nadir Khan Ex CT GMS, Bela Rustam Khel to appeal the appellant
P authority vide dated 15-12-2015.

(&8

AND WHEREAS, the D[rector Elementary~& Secondary Education Khyber Pakhtunkhwa
Peshawar to send his appeal for comments to District Education Officer (M) Kohtstan vide
letter No. 2902 dated 22-12-2015.

4. AND WHEREAS, the District Education Officer (M) Kohistan to send his comments/report vide

letter No. 192 dated 09-01-2016.

5. AND WHEREAS, the competent authority to call the said CT for personal hearmg vide Iettcr
i No. 2934 dated 15-01-2016.
| 6. AND WHEREAS, the competent authority having considered:the' evidence on regord/ given
| the opportunity of personal hearing to the [x CT is of the view that the charges leveled upon
. - Mr. Nadir Khan Ecx CT GMS Bela Rustam Khel District Kohistan have partially been proved.
7. NOW THEREFORE, in exercise of powers conferred under the Government ‘of Khyber
|
|

Pakhtunkhwa, Government Servants (E&D) Rules, 2011, the appeal in respect of Mr. Nadir
Khan Ex CT GMS Bela Rustam Khel District l\ohlslan is accepted and the major. penuily of

Removal from service is hereby converted in to Major penalty of “Compulsory retlrement”
Furthermore, the amount of salary since O(.tobcr 2012 to August, 2014 (23 z\nontf.q} Is
. hereby recovered from and be deposited in Government treasury

fa

r'/_ .
28 _ ‘ - _
'2] I?IRECTOR | .
Endst: No. 1" L\] /F. No.281/A-15/KC(A) - Datéd Peshawar the 2’52 /('/ 2’?016;

Copy of the above is forwarded for mformatcon & n/action to the:- .

1. District Educatlon Officer (M) Kohistan.

2. District Accounts Officer Kohlstan

3. Official concerned. , :

/ 4. PA to Director (E&SE) Khyber Pakhtunkhwa Peshawar
5. Master File. &

Depu
Elementar




BEFORE THE KHYB:R PAKHTUNKHWA SERVICE TRIBUNAL
‘ PESHAWAR

Service Appeal No. 12016

Nudar Khan ' " VERSUS Gowt. of KP & others

—— s ks hm o —

RESPECTFULLY SHEWETH: .

REPLY TO PRELIMINARY OBJECTIONS

1 All the 10 preliminary objections of Respondents No 1, 2 & 3 are a gross

misstatement and irrelevant assertion designed to mislead. These are factually
incorrect and legally untenahle, and as such are to be ignored.

REJOIND ;‘: ON FACTS

1. Para-1 of the appeal is correct and that of reply is incorrect.

2. Para 2 of the appeal is correct and that of reply is incorrect. The show cause notice
dated 13-10-2015 was never served upon the Appellant. The charged mentioned in
the show cause notice state the appellant absence w.e.f 24-10-2010 till date i.e -
13-10-2015.

The Ex-ordinary leave for 365 days sanctioned vide notification No. Endst.
No.11130-32, dated 01-10-2014 (Annexure-E Page-9) and appellant’s arrival report
dated 19- 11-2015 (Annexure E-1-Page-10) has been completely ignored by the
respondent’s department without showmg any plausible reason.

3. Para '3 of the appeal is correct and that of reply is incorrect. That the appellant

’ perfoimed his duties and was ailoweu C.-uidinaiy leave in accordance with ine law.

The appellant was condemned unheard without initiating any departmental
proceedings.

4. Para 4 has been admitted correct by the respondents.

5. Para § of the appeal is correct and that of reply is incorrect.




REPLY TO THE GROUNDS

All the grounds taken in para “a” to “g” are incorrect without any lawful and
factual justifications.

The appellant availed his.iéave after due sanction by the competent authority
and had always reported on time after completion of his Extra Ordinary Leave.

That ail the departmental proceedings were kept concealed and the .
impugned order was passed in a surreptitious manner. The appellant was told by the
respondent department on his arrival that he would be adjusted according to the .
availability of post. However, instead of his adjustment, the impugned removal from
service order was passed in most arbitrary manner.

.~ That the impugned order of removal from service has been issued with
retrospective effect from 31-08-2014, which is illegal, unlawful and void ab-initio.

That the penalty cannot be awarded with retrospective effect, under the
circumstances, whereby the-competent authority has duly sanctioned 365 days
EOL vide order dated 01-10-2014 up to 30-09-2015. The order was neither
cancelled nor recalled, thus the impugned order is liable to be set aside on this
count alone. : ’

In view of the above, the appél!ant’s appeal may kindly be accepted as

prayed for.
Appellant,
Through,
Peshawar, dated o (Muhammad Zafar Tahirkheli)
#/April, 2017 Advocate High OL%rt, Peshawar
[ Vad /

Affidavit

I, Nadar Khan s/o Fawas Khan, the appellant, do hereby state on Oath that
the contents of the above rejoinder are true and correct to the best of my knowledge
and belief, and nothing has been kept-«<oncealed from this Hon’ble Tribunal.

DEPONENT




- KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

No f4 /ST "~ Dated 08/01/2018

To

The District Education Officer (Male),
Government of Khyber Pakhtunkhwa,
Kohistan.

Subject: JUDGEMENT/ORDER IN APPEAL NO. 212/16 MR.NADAR KHAN.

I am directed to-forward herewith a certified copy of Judgment/Order dated
18/12/2017 passed by this Tribunal on the above subject for strict compliance.

Encl: As above

' REGIS?AR
KHYBER PAKHTUNKHWA
7 SERVICE TRIBUNAL
PESHAWAR.




