12.07.2017 - Counsel for the appellant and Mr. Muhammad Jan, Deputy
| District  Attorney alongwith Mr." .Muhdmma_ld -Saddique,
Administrative Officer for preserit. Arguments u‘hear,d. To come.up

“for order on 24-.0732017 before D.B.

(Muhammad Hamid Mughal)

Member
(Ahmad Hassan) .
Member ¥ f.f.‘_ : Ty Lt
12, 24.07.2017 Learned counsel for the appe"ant present.

Learn.ed Deputy District attorney on behalf of réspondents
present. Vide our separate judgmeg;gpf;.tocjgyiRlﬁgjced;'_gn' file
bearing ‘appeal No..289/2016 titled Amir Muqta'd‘a-_,Qusre‘shiv
Ex-Sub Engineer "Vétéus The Secretary, Public Health
Engineering Department GoVernment of  Khyber
Pakhtunkhwa, Civil Secretariat, Peshav;ér and otﬁe‘rs, the
present appeal is dismissed. Parties are left to bear their -OWn

costs. File be consigned to the record room.

- ANNOUNCED
24.07.2017

) S
AV
(Alimad Hassan) (Muhammad Hamid Mughal)

Member - Member
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§,05.2017

24.05.2017

T,
Counsel f‘or the appella,nt present, Mr. Muhammad Yagm,
Supermtendent alongw1th Mr, Muhammad Adegl Butt Addxtlonal AG for
respondents also present The present appeal was parnally heard by D.B
comprising of Chamnan and Mr. Muhammad Amm Khan Kundi Learned
Member (JudlclaQ btgt today the Sald D B 1s not ayailable The ofﬁce is

dlrected to put up the 1nstant appeal before a D B 1n whleh both the above

,f"

~~~~~~~

before D B

( AI—IMA,‘ HASSAN) . (MUHAMMAD AMIN KHAN KUNDI)
MEMBER i L MEMBER o

Clerk of counsel for the dppcklant and Add], A(: for the
respondents present, Due to stnl\c of the bar (,ounscl for thc
appellant is not available, To come up for !m_al hwu-m_g for

24.05.2017 before DB,

“t
f¢mber ' Ct@g#t:t;m

Counsel for the appellant Mr. Muhammad Siddique, Admin
Officer alongwith Mr. Muhammad Adeel Butt, Additional AG for
the respondent present. Counsel for the appellant requested for

adjournment. Adjourned. To come up for arguments on 12.07.2017

before D.B.
o
(Muhammad Amin Khan Kundi)
Member
(Gul Khan)

Mgmber




14112016 . Counsel for the appellant and Addl: AG alongwith W
A M. M Yaseen Supdt for respondents present. Rejoinder <

. submxtted To come up for arguments on 28.03.2017. -

(ABDUL LATIF)
MEMBER
28.03.2017 Counsel for tﬁe appellant, Additional AG and Senior Government
Pleader alongwith M/S Aftab Ahmed, A.O0 & Muhammad ~Yasin,
- Superintendent for the respondenté present. Arguments partially heard. To

come up for remaining arguments on 29.03.2017 before this D.B.

Member : _ '.C ffman

i

29.03.2017 Counsel for appe]lant, Additional AG & Senior Govemment |

Pleader alongwith Mr. Aftab Ahmed, A.O & Mr. Muﬁamm’ad Yasin,
Superintendent for responde'nt's present. Learned Additional AG requested
for adjournment. Adjnurned for remaining arguments to 1 1.04.2017 before

D.B. Ny

o g,
Mernber , > Ch ;




b

10.08.2016 CI_erfto counsel fgr the appellant and Mr. Muhamﬁaad'
Yaseen, Supdt alongwith Addl: AG for respondents present-.
Written reply submitted on behalf of respondents No.2 and 3. The
learned Addl: AG relied on the same on behalf of respondent No.1.
The appeal is assigned to D.B for rejoinder and final hearing on
14.11.2016.

| ' mber
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-11.04.2016 - . Counsel fer the appellant present. Learned counsel for
the appellant argued that the appellant was initial_ly appointed as
Sub Engineer vide order dated 15.01.2010 and was terminated

from service on the allegations of irregularities in initial

appointment vide order dated 14.2.2014 where-against appellant
preferred departmental appeal on 27,2.2016 and. then Service

appcal No. 829/2014 before this Tribunal, wlﬁich was decided

ceaiat anFace) Aw st e ow 2 wi. s -
e

; by this Tribunal vide judgment dated 30.12.2015 remitting the
1 casc to the competent authority for decision afresh. That vide

impugned order dated 03.03.2016, the appellate _a,utho_rity has
terminated services of the appellant and hence the inst_aht

' SQF‘VfiCQ appeal on 28.3.2016.
B AL Z@l ' ‘ SR :
That neither the directions of the Tribunal; given in: the

judgment- were “followed by the .sdid “authority “nos * codal
formalities observed nor enquiry cdn’duded in“the prescribed

Manner.

Appet~=* Nanasited

Points urged need consideraﬂion._ Admit. Subject to

deposit of security and process. fee within 10 days, notices be

issucd to the respondents for written repIy/commentS for

01 ._(}6.20 16 before S.1B.
Ch;i?ﬁﬂn

.
. ©01.06.2016 - Counsel for the appellant, M/$ * Muhammad

Yascen, Supdt. Muhammad Ali Supdt and Kamrari Shahid,
Asstt. alongwith Addl. AG for the respondents present.
Requested for adjournment. To come. up for written

reply/comments on 10.08.2016 before S.13.

Ch:}' ‘mun

¥



_ Form- A
FORM OF ORDER SHEET
Court of
Case No. 291/2016
S.No.-| Date ofor_der- _ Order or other proceedings with signature of judge or Magistrate
. Proceedings ' ‘
1 2. 3
X 28.03.2016 :
) The appeal of Mr. Qaiser Khan presented today by Mr. |
Muhammad Asif'Yousafz:ai Advocate may be entered in the
Institution Register and put up to the Worthy Chairman for
proper order please. - \ :
REGISTRAR /=
}3'3‘ This case is entrusted to S. Bench for preliminary

hearing to be put up thereon /l- C/ /é S/ %

CHﬁkl\’d‘AN

“a N
>,
=
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR.
Appeal No. %I /2016
Qaiser Khan ' ~V/S - PHE Department, KPK.
INDEX
S.No. | Documents Annexure | Page No.
1. [Memoof Appeal |  ----- - 01-05
2. | Copy of Appointment Order -A- 06
3. | Copy of Medical Fitness -B- 07
Certificate. ' -
4. | Copy of Arrival Report. -C- 08
5. | Copy of Service Book -D - 09-15
6. | Copy of Judgment -E - 16-17
7. | Copy of Show Cause Notice -F- 18-19
8. | Copy of Reply -G- 20-21 -
9. | Copy of Termination order H 22
10.| Copy of Appeal 1 23-2%
11.| Copy of High Court ] 28952
12.| Copy of Supreme Court K TP
| Judgment B2
13.| Copy of Tribunal judgment L CRr
dated 33 -40
14.| Copy of order dated: M 472543
3.3.2016 | 41 =42
15.| Vakalat Nama sl 43

APPELLANT

THROUGH: /J—V /Q“

(M. ASIF YOUS ZAI),

(TAIMUR ALI KHAN),

. : /J}{ <)"/ &
(SYED NOMAN ALI BUKHART)
ADVOCATES, PESHAWAR.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, ’/
PESHAWAR.
Appeal No. ?\/q, /2016
AV.P Previzn
« Tervies Yrid
. . Dtary No.&ﬁ
Mr. Qaiser Khan, Ex-Sub-Engineer, : —2-9 wff
Public Health Engineering Division, g“&ﬁw/
Dir Upper.
APPELLANT
VERSUS

1.  The Secretary, Public Health Engineering Department, Government of
Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.
2. The Chief Engineer (South), Public Health Engmeerlng, Khyber
Pakhtunkhwa, Peshawar.
3.  The Deputy District Officer, Water Supply and Sanitation, Haripur.
RESPONDENTS

APPEAL UNDER  SECTION-4 OF THE KHYBER
PAKHTUNKHWA, SERVICE TRIBUNAL ACT, 1974 AGAINST
THE ORDER DATED 3.3.2016 RECEIVED BY APPELLANT ON
15.03.2016 PASSED BY RESPONDENT DEPARTMENT IN
PURSUANT TO THE DIRECTION OF THIS AUGUST
TRIBUNAL DATED. 30.12.2015 WHICH WAS PASSED IN
APPEAL NO. 829/2014.

THAT ON ACCEPTANCE OF THIS APPEAL, THE ORDER
DATED 3.3.2016 MAY BE SET ASIDE AND THE APPELLANT
MAY BE REINSTATED WITH ALL BACK AND
CONSEQUENTIAL BENEFITS. ANY OTHER REMEDY, WHICH
THIS TRIBUNAL DEEMS FIT AND APPROPRIATE THAT MAY
ALSO BE AWARDED IN FAVOUR OF APPELLANT.




A
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'RESPECTFULLY SHEWETH:

1. That the appellant was appointed as Sub Engineer on the
recommendation of Departmental Selection Committee by the
competent authority vide order dated 15.1.2010. The appellant got
his medical fitness certificate and reported his arrival on 28.1.2010.
(Copy of Appointment Order, Medical Fitness Certificate and
Arrival Report are attached as Annexure-A, B and C).

2. That it is also worth to mention here that the proper service book of -
the appellant was also maintained by the respondent department in
which all relevant entries are record. (Copy of Service Bok is
attached as Annexure-D).

3. That in other cases of a different nature, the Supreme Court passed
an order on 15.1.2014, wherein the Chief Engineer Mr. Sikandar
Khan gave statement that although many other illegal appointees in
the department have been removed from service but again many
other such action is in progress at various stages and they are still in
service. Therefore, the Honorable Supreme Court directed the Chief
Engineer to complete the process within one month against the illegal
pending cases against the illegal appointees. (Copy of Judgment is
attached as Annexure-E).

4. That the Chief Engineer to save his skin issued as Omni bus show-
cause notice and adopted a slipshod manner for removing the
appellant from service. (Copy of the Show cause notice is
attached as Annexure-F).

5. That the appellant submitted reply to the show cause notice in which
the appellant has explained the details and rebutted the
objections/allegations leveled against him with full reasons and
justification which were not taken in consideration .at all. (Copy of
Reply and Show Cause Notice are attached as Annexure-G).




2 s .
6. That on 14.2.2014 the appellant was terminated from service without
following proper procedures and codal formalities. The appellant also
filed an appeal against the termination order on 27.2.2014 and
waited for statutory period but no reply has been received. (Copy of

Order and Appeal are attached as Annexure-H and I). ' w

7. That the appellant and other colleagues also went a Writ Petition
before the Peshawar High Court Peshawar in Writ Petition No.615-
P/2014 which was decided on 26.2.2014 and the Writ Petition of the
petitioner was dismissed for having no jurisdiction as they were civil
servant. Then the appellant went an appeal before the august
Supreme Court of Pakistan which was heard on 28.4.2014 and while
dismissing the appeal of the petitioner, the Honorable Supreme Court
observed that the Service Tribunal shall decide the appeal  as
mandatory in law. (Copy of High Court and Supreme Court
Judgment are attached as Annexure-J and K).

8. That the appellant filed an Appeal bearing No0.829/2014 against
termination from service. That the said appeal was finally heard by
the Honorable Tribunal on 30.12.2015 and the Honorable Tribunal
was kind enough to accept the appeal and remitted the case to
respondent department to proceed against the appellant strictly in
accordance with law after giving him opportunity of personal hearing
and gave direction to the appellate authority to decide the
departmental appeals of the appellant strictly accordance with law
rules/rules and considering each of the appeal on its merit. (Copy of
judgment is attached as Annexure-L).

9. That after the judgment of the august tribunal, the appellate authority
rejected the departmental appeal in summary manner by violating the
directions of the Tribunal given in its judgemnt and passed the
impugned order dated: 3.3.2016 which was recived by appellant on .
15. 03.2016 (Copy of the order is attached as Annexure-M).

10. That now, the appellant comes to this august Honorable Trlbunal on
the following grounds amongst the others:

GROUNDS:




N Teeea,

B)

C)

D)

E)

F)

G)

H)

I)

That the impugned order dated 3.3.2016 is against the law, facts,
norms of justice and principle of fair play and material on record.

That the impugned order and attitude of respondent department is in

sheer violation of Article 4, 25 and 38 of the constitution.

That the respondents not deal the appellant as per law and rules and
not considering the appeal on its merit and rejected the departmental
appeal of the appellant for no good grounds which is a clearly
violation of the judgment of Hon'ble Tribunal.

That the appellant has been condemned unheard and treated
according to law "and rules because being a civil servant of the
province, the appellant has not been dealt with E&D Rules 2011 and
removed from service in a slipshod manner.

That neither the appellant was served with charge sheet and
statement of the allegation nor regular enquiry was conducted in the
matter so much so the respondents also violated the rules-5 (1) (a) of
E&D Rules 2011. Whereby it was mandatory under the law to pass
the speaking order for dispensing with the inquiry. Thus, the lacking
such procedure the impugned order is liable to be set aside.

That even the termination order has not in existence because there is
no word “Termination” is provided in the relevant law and rules.

That, according to the Government Notification dated 8.4.2006 all
posts from BPS-1 to BPS-15 in PHE department were declared as
Distt: Cadre post which was not within purview of Public Service
Commission that is why the allegations of being non recommendee of
the PSC is not a good ground.

That the appellant possesses the prescribed qualification and got his

appointment as per law and rules.

That as far as the NOC from the PSC is concerned, that is also not
correct keeping in view the Department Notification dated 30.4.2008




J)

K)

wherein the Chief Engineer were authorized for making appointment
form BPS-1 to BPS-15 through Departmental Selection Committee.

That the appellant cannot be held responsible for the
lapse/irregularities committed by the department and in such cases
the Hon’ble Supreme Court of Pakistan.has held the department
responsible and reinstated the poor employees.

That the appellant seeks permission to advance others grounds and
proofs at the time of hearing.

It is, therefore, most humbly prayed that the appeal of
the appellant maybe accepted as prayed for.

¥

APPELLANT

Qaiser Khan

THROUGH: - %«5}1« '

(M. ASIFY FZAI),

(TAIMUR ALI KHAN),

W

(SYED NOMAN ALI BUKHARI)
ADVOCATES, PESHAWAR.
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To
~lihe deputy district ofvicer : & e
AVS &S Dirupper
Subject: ARRIVAL REPORT.
Rcspcclud_i Sir,
> Yubject to the orders of the chicl engincer public health Engg: Department NWIP
Peshawidr vide his office order no. 28/1-4/PHE dated. 15/01/2010, 1 beg to report my arrival
with efite from 4870172010 aficr-noon as sub (.nym.u PBS-11. -
. Reportis submitted for record in your office pl(.d\(.
o
((¢
oo N Yours obediently ;
) by _—
I MUHAMMAD QAISAR KIIAN
: S/O Babu Jan .
i Exect hv\r‘ u‘-qlglevc[;on By Pass Road Ghaznavi Colony :
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' OFFICE OF THE CIHIEF ENGINEER (SOUTH)
PUBLIC HEALTH ENGG: DEPARTMENT -

KHYBER PAKHTUNKIIWA, PESITAWAR
No._ 3¢ /E.-4/PHE
Dated Peshawar, the &1 701/2014
i 1. Mr. Tariq Nawaz Sub Engincer. -
- f 2. Mr. Sajjad Khan Sub Engineer, -
) 3. Mr. S. Muhammad [hsan Shah  Sub Engincer,
i 4. Mr. 8. Muhammad Ali Sajjad  Sub Engineer,
g 5. M. Abdul Samag - Sub Engincer,
o 6. Mr. Shaukat Alj ' Sub Engincer,
- i 7. Mr. M. Ali Noor Sub Engincer,
o’ 8. Mr. Irshad Elahi : Sub Engineer,
| ' 9. Mr. Hussain Zaman = — Sub Engincer,
’ 10. Mr. Salim Nawaz » Sub Engineer.
1. Mr, S.Ashfaq Ahmad Sub Engincer,
L2 Mr. Murtaza Ali Sub Engincer,
Mr. Sahar Gul  ~ Sub Engincer,
14. Mr. Ishfaq Sub Engineer,
15. Mr. Abdu! Shahid Sub Engincer,
) 16. Mr. Kashif Raza Sub Enginecr,
R F7. Mr. Waqay Ali Sub Engineer,
8. Mr. Muslim Shan Sub Engineer,
19. Mr. Ishtiaqg Ahmad Sub Engincer,
20. Mr. Zuhib Khan . Sub Engineer,
21, Mr. S Hassan Al Sub Engincer,
22, Mr. Mohsin Al Sub Engincer,
- 230 Mr. Mugtada Qureshi’ Sub Engincer, |
24, virs isinfag Alnnd Sub Engineer,
1 ' 25, Mr. N Qaiser Khan Sub Engincer,
o 26. Mr. Nomanuliph Senior Scale Stenographer,
i @ Mr. M. Imran  — Steno Typist,
-1 6"’ Mr. M. Jamil | Stena Typist, =1
! 29, Mr. Hiikhar Steno Typist, A“"\'ESTE)
) 30. Mr. Shah Khalid Steno Typist, '
I 3. Mr. Aziz Ullah Steno Typist,
32 Mr. Farhan Ullah Steno Typist.
33. Mr. Farman Ali Data E/Operator, . /
34. Mr. Murtaza Qureshi Data E/Operator, oV @
. 7 ‘{‘“? @E & - ’
SHOW CAUSE NOTICE By f
i e ;
In compliance of Supreme Court of Pakistan decision dalZE 15.1.2014
acfion against all itlegal appointee’s are being taken immediately. As such you a_rc‘hcrcby :
st . ~t
served with this show cause notice regarding vour appointment as under: ¥
: :
. - e .
o | £
I.In light of S&GD letter No.SOR-US&GAD)/1-1 I7/91(C) dated 12.10.1993 the f
- e - - . ) . if )
, 7_;‘/ g appointment of Sub Engineer. Steno TypisUStenographer and Data E/Operator bt
A .. $
$-e3 79 continued to be made through recommendation of Public Service Commission. PC
. a} 0,1 1 7' = f:
/:'__2__', Whereas you have been appointed without the recommendation of Public Service E
L Commission which is contrary to the prevailing rules. Therelore you are directed to !
provide recommendation of Public Service Commission, i any. N ;
: : . : : !
: 12. Your appointment orders have been made in contravention of Govt led down policy ;

vide circulated notification No. ROR-VIENAD/ -10/2005/Vol-V dated 15.11.2007
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3. The content of your appointment orders reveal that you have been appointed without
recommendation of the Public Service Commission. of Khyber Pakhtunkhwa, No
NOC obtained from the Public Sérvice Commission for recruitment, no requisition
submitted to Secretary Works & Services Department. no sanction/approval was
obtained from Administrative Secretary,” no Departmental Promotion Selection
Commitiee constituted by (he Secretary Works & Scrvices Department, not
advertised and nor the appointment are modified in terms of para-13 and 14 of
N.W.F.P Civil servant (appointment, promotion and transfer rules 1989). Codal

formalities have not been fulfilled in your appoiniments.

4. Necessary sanction to condonation of the violation of codal formalities have not

been accorded by the competent Authority.

Keeping in view the above. vou are directed to furnish reply to the show cause notice
within 15-davs positively; otherwise it wil] be presumed that vou have nothing in
' your defense. As such eX-party action will be taken against you under the CE&D mles

which will entaj] your termination from service.
Chicf Engincer (South)
- Copy forwarded (o: :

1. 'The Secretary to Govt of Khyber Pakhtunkhwa Public Health Engg: Department
Peshawar, :

2. The Chief Engineer (North) Public Health Engg: Department P‘c‘slia\;/ar.

.

) . FATA e N
3. Al Supcrin(cnding Engincers/Executive Engineers in SoulNNor(hh’ublic Health v

Engg: Department. They are directed to serve the show causc noticed to the above '
named officials working in vour office. ‘

T -

Chief Engincer (South)

Y ——

ATTESTED

-

-m-.-m-:q-‘.-_,.,«__‘_-..-..m
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authority.

un-authori

Dated 14

- ki e

- Your No.3

der the controtling authority of the worthy Chi

zed and un-lawful. However, para wisc explanation is submiiied a

. recommendation againsi these Posts, the

v Qs
10272014

vye gt gh g y -
Ihe Chiel Eagincer (South), SFEN

= i J’f’.’ e
Public Heafth Engineering Department.

= \i 2
o
A

Peshawar,

)
—

SHOW CAUSE NOTICE,.
2/E4/PHE dated 21-01-2014 reccive
same has un-lawlully and malalided

d by me an0272014 which shows thal

the s feen issued by vou i the baek date.

PHL Division Dy ¢ypperss _ Sus.ba

e Bsngineer (Northy PHED as competent

+Itis submitted that | am working in QUL

Therefore, the Show Casuse Notice issucd 10 me under vour stgnature on that reason 1o is

s under:-

In this connection your attenditon is invited w0 12.AD deticr No SOS-Pool(E&AD Y] -
10/2002 dated 08/4/2006 declaring the posis in 8- w0 B-13 in W&S Department (i.c.
C&W and PHE) as District Cadre

&S Department was directed neither to.piace any such requisiiion belore the P.S.Canor

Posts and ouiside the purview ol P.S.C Therelore, W
the P.S.C. was required to advertise such posts (Annexure-i). The E&A Department. vide
letter No.SOR-V(E&ADYI-36872005(SE) dated 027572007 addressed o P.S.CLand copy
thereof endorsed to Scerctary W&S Departinent. further stated that the vequisition mide
by the W&S Departinent, for filling in the vacant posts may be considered as withdrawn
1.

against such posts, were uncalled for.

(Annexure- in the circumstances, the recommendaion of P.S.Cofor appointiient

My appointment agasinst the post was made by the Competent Authority as [ having the

prescribed qualifictions for the same. fence ihere involve no contravention, ' Glove:
Policy. £
As explained i the above puras. i was not ihe purvies of PS.CO o make

ciore there was o need of NLOLC cle: rom them,
. From the above letiers it reveals tha .m]uisi'.im for the vacant posts wax made, but the
same was withdrawn by the E&QA Dcp;mi went,

vide his Natlication No. £% A/w >y

L 'lgjur'lou. ihe Scerctary W&S Department.
dalu(“_.;mq 03 assigned  afl the st lhll\hmgnl‘
=mallers of officials from BPS-1 to BPS-15 to the respective Chiel lngineers of the C&W
ad PHIS Wings of W&S Department (Annesure-TH). Therelore. his uppm\'ul/sunclinn
My appioniment was

for appointment against such posis was not required. Morcover,

made by the competent authority through the DSC.

As a candidate and junior employee of the Depirtment. | do not know; about any viokation
‘of codal formalitics in the process ol appoinumeni. Howeyver. i there s some fapse in
rned hands with the competent
Fault of

part oy hile ot abow 4 ;),

procedure tackied by the cance

forum lor

that is supposed 1o be -

rectilication/regularizaton, rather to proveed ayainst mc without any

mine at this belated stage/time wiere 1 have spent the uselul

H

years and have since crossed/near o cross the upper age i of 30 vears an

sz d,

not party i ihe case of Niushiag Abmad & others CP No 2026715 &
Al & others CP No.2029/13
Supreme Court o! Pakistan dated 13.01.2014 is notap

[Uis added tha )

i

Muhamm::! Nasir therelore. the decision of the Tonourable
piicable upan mic.

In view of shove explanation, iy very humbhy praved that the charges may be droppad.

Yours Obedienty,

’.\ /)\/"3’

P Dep

artmcit

iy UppPe v




Copy to the:-

- I. 1. Registrar, Supreme Court of Pakisian, Islamabad with reference to C.Ps N.2026 & 2029

of 2013. - , :
2. - Registrar, Peshwar High Court, Peshawar w/r {0 W.Ps N0,271-P & 663-P of 2013 w/r to
above. } ) ’ : '

" They are requested to direct the Chicel Engincer {Souih) PHE Peshawar to avoid from ‘
taking such drastic & one sided action i.c without proper enquiry & apportunily of o
- hearing cic; as required under the law/ natural justice, o

© 3. - PSto Sccrctar?' PHE Depariment Pcshawar.
;
[ 1
Dated: QL/OZ/.’ZOM ’
: PHE Department i
%-5@03 B
~ ' . PHED Diiupper
. %‘ﬁ%@
i "
PR
' pob
AR
\?‘ ) . . )
’f .
]
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4 gt ' KHYBER PAKIHTUNKIWA, PESHAWAR

Subjeci: TERMINATION FROM SERVICE

15.01.

2.
Supre!
Musht
the un
directi
dated
No.SC
other ;
author;

~.

OFFICE OF THE CHIEF ENGINEER (SOUTH) Cl
PUBLIC HEALTII ENGG: DEPARTMENT

No. &4 JE-4 PHE.

Dated Peshawar, the L /022014

Mr. M.Qaiser Khan s/o Bahu lan
Sub Engincer PHLEnge Division
Dir Uipper

Your recruitment in PHLED made vide this office letter No.28/L:-4 /PHE dated
2010 was illegal and unlawful duc to non-fulfiliment of codal formalitics.

Your appointment as a Sub Engincer has been reviewed on the direction of
1e Court of Pakistan Qrder dated 15.01.2014 in the civil petition No.2026 and 2029 of 2013,
nq Ahmad and Muhammad Nasir Ali and others. The Supreme Court of Pakistan dirccted
dersigned to finalize action agiinst all illcgal appointees within one month, In this regard
bn of Establishment & Administration Department vide bis No.SOR-V(E&AID)/15-3/2009
30.1.2013 received through Secretary PHE Department Khyber Pakhtunkhwa Peshawar
(Est)/PHED/1-90/2012-13 dated 3.2.2014 record of the reeruitment of Sub Engineer and
tafl has been checked and found the foliowing irrcgularities commitied by the appointing
ty in your appointment.

1. Vacancics/posts of Sub Engincers were not advertized through news paper.

2. Initial recruitment of Sub Engineers will continue to be made through recommendation
of the Public Service Commission in light of S&GAD letter No.SOR-I (S&GAD)1-117
/91(c) dated 12.10.1993. in this casc NOC was not obtained from Public Service
Commission before issuance of your appointment order. A requisition for filling up

-~ these posis were not placed with Khyber Pakhtunkhwa Public Service Commission and

. you have not qualificd test and interview conducted by the Public Service Commission
during this period. As such vour appointment without recommendation of the Public
Scrvice Commission is invalid and unlawful.

3. Approval from Administrative Secretary was not obtained by the appointing authority
before making vour appointment. '

4. Departmental selection committee was not constituted by the Administrative Secrctary.

5. You have also failed to reply 1o the show causce notice issued vide this office No. 32/E-
4 /PHE dated 21.01.2014 in your defense with in stipulated period.

6. The above mentioned irregularitics committed by the appointing authorily in your
appointment process prove that vou were illegally appointed and there is no

/"_-‘

!
2
3
4
K

1
1

]

o

t
!

Justification to retain vou in the service of PHED. You are therefore terminated from
the Post of Sub Engincer with immediaie eifect. \

Copy forwarded to:
The Scerctary to Govt of Khyber Pakhiunkhwa Public iealth Engg: Deparument Peshawar.

PS to Minister for Public Health Engg: Department Khyvber Pakhtunkhwa Peshawar.
The Accountant General Khyber Pakhtunkhwa Peshawar,

Chicef Engincer (South)

] . —~ . B - .
The Chicfl Engineer (North) Public Health Engg: Deparimeni Peshawar,

The Chiel Engincer (FATA) Works & Services Departiment Peshawar,
All Superintending Engineers/Exeeutive Engineers in South/North P Engy: Depart

nent
All District Accounts Officer in Khyber Pakhiunkhwa, f ‘{
/ )/
- yrL
g o U -
T

%
§a‘ :
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To

The Secretary,

Government of Khyber Pakhtunkhwa,
Public Health Engincering Department,
Peshawar. :

B ., v
Subject: Departmental appeal undcr(Scct%n 22 of the Khyber

Pakhtunkhwa Civil Servants Act,-1973 read with Rule)X
Qu_,(c_’» of the KP Civil Servants (Appeal) Rules, 1986 against

=

the impugned order dated 14.02.2014 thereby the

services of appellant was terminated with immediate

cffect by the Chief Engincer (South) of the Public .
Health Engincering Department, Peshawar. , ;M 4(,\}
o ovdv 4, DX PN

Respeeted Sir, :

I That appellant being qualificd for the post of Sub Engincer so he
applicd for the existed vacancies of Sub Engincers in the Public Health
Engincering  Department Khyber Pakhtunkhwa Peshawar. After
observing  the  codal formalitics, on  the rccmnz-ncndulion ol
Departmental Sclection Committee he was appointed as Sub
Engincer (BPS-11) on regular basis from his respective date of
appointment issued by the Chicf Engincer.,

2. That after completing the requisite  formalitics inciuding medical

fitness certificate. the appeliant joined dutics at his respective place of
posting. The respondent department alsq maintined the service book
of the appellant and necessary entries have been made therein from

time to time.

3. That the appellant is regular employee of the respondent departiment

working against the permanent post since his respective appointinent
having more than five vears service ai his credit with excellent service

record,

4, That some other cmplovees whose appeinuments were made on adhoc

basis so they agitaied  their regulanisaiion  ander e Khyber

pﬁﬁﬁgﬁ%@




Rk et

ij’zlkhtunldm'n Employeces (chulm'iz:ll'ion of Services) Act, 2009

before this Hon'ble Court through two scparate writ petition NOs.271-

P2013 and 663-P/2013 which were dismissed by common judgment

passed- on 02.10.2013.

That the impugned judgment was challenged by the same employees

before Hon'ble Supreme Ceurt of Pakistan through C.P. N0.2026 and

2029 ot 2013 but same were also dismissed on 15.01.201.4, However

during the procecdings, Mr. Sikandar Khan Chief Engincer, Public
Health Engincering Department, Khyber Pakhtunkhwa orally
brought into the notice of Hon'ble Supreme Court of Pakistan about the
existence of illegal appointees in the: department and accordingly he
was directed to finalize the action against such illegal appointees

within one montly.

That a joint show cause notice was issued to appellant alongwith others

vide letter No.32/E-4/PHE dated 21.01.2014 by Chief Engincer

-(South) therein he has unlawfully and malafidely shown the

~-appointments of appellant and others as illegal. Since the copy of show

causc notice was not received within stipulated time therefore he
submitted an application before the Chiel Engincer (South) requesting
for extension in period of reply but before submilting the requisite
reply, now which had been submitted, the Chjcf Engineer (South) had
issued the impugned order dated 14.02.2014 thereby his services were

terminated with immediate cffect,

Grounds:

That the appointment of appellant was made by competent authority on
regular basis on the recommendation of Departmental Selection
Committee, He was within age limity having preseribe qualitications
thus in such circumstances the Chief Engincer (South) was unjustificd

to treat the valid appointment of appellant as illegal.

A

5

. el




That it s pertinent 1o mention that by notification vide
NO.SO(O&N)E&AD/&I6/2000 dated  01.08.2001 the  three
departments namely Public Health Engincering, PI]);sicaI Planning &
Housing and Communication and Works Department were merged into
Works and Scrvices Department  as mentioned in order dated
05.11.2001  and meanwhile  (he Khyber  Puakhtunkhwa Local
Government Ordinance, 2001 was also promulgated (now repealed)
and under scction 14 thereol the administrative and financial authority
for management of the olfices of the government specified in Part-A of
the first schedule was decentralized 1o district government. Stunilarly
the posts in BPS—OI to 15 in the Works and Services Department were
also declared g district  cadre Posts  vide  nolification
No.SO(Esu:)W&S/IS-]N? dated 22.03.2005 as referred in letter dated
08.04.2006 by the Establishment Department to W&§S Department,

That when the posts in BPS-01 to0 15 ip W&S Department were
declared District Cadre Posts including the post of appellant then a

letter was written 1o Sccretary Khyber Pakhtunkhwa Public Service

-

‘L'ummi.\‘siun, Peshawar on 02.05.2007 therein requested  for
withdrawal the requisition for fling in the vacan posts of Sub
Engineers (B-) [) in the W&S Department and done accordingly. In
- such circumstances the plea of Chief Engineer (South)l regarding n(;n
fulfilling the requirements of fecommendation of Puplic Service
Commission, Khyber Pakhtunkhwa i the cases of appellant is
unjustified, unreasonable, malafide and without lawfu] authority and

not sustainable under the law and rules.

That in view of clause 3 of the appointment order of cach appellant, his
service was placed,on probation for 3 ;ﬁcriod of two vears extendable
upto three years which the appeifant fas completed satisfactory
becoming a confirmed employee of the office Chief Engincer. Ay the

time of passing of impugned order (he appellant has rendered more
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than five years service to the department efficiently, satisfactory and
without any complaint, fI‘hcrcforc the Chief Engincer has not acted in
accordance with law and rules and unlawfully passed the impugned
order without observing codal formalities ag required in the case of a
confirmed employee. Therefore the impugned order thereby appeliant

was terminated has no legal sanctity being without lawful authority.

That clause 2 of appointment orders of appellant provides that he will
be governed by ihe Khyber Pakhtunkhwa Civil Servants Act, 1973 and
all the laws applicable to the Civil Servants and Rules made thereunder
and similarly in the impugned show causc notjce mentioned that action
would be taken under the Efﬁcicncy.and Disciplinary Rules, 2011 but
the Chicl Engineer has not followed any law in passing the impugned
order which is arbitrary, unjust and unfair and not warranted, liable to
be set aside.
' 'f’hat m the impugned order, Chief Engincer used the word of
“termination” which neither applicable in the case of appellant being,
confirmed employees of the department nor preseribed in the E&D
=Rules, 2011 thercfore the impugned order s ambiguous, vague and

illegal not sustainable under the Taw and rules,

That Chiel Engincer has malafidely brought. in (he notice ol the
Hon'ble Supreme Court of Pakistan during the hearing of an other case.
Neither he supplicd any list of ilicgal appointments to Hon'ble
Supreme Court of Pakistan at that Yery moment nor specified such
illegal appointments but in general way he mentioned the existence of
illegal appointments in the department which now he has exploited the
situation and purposely held the 5ppointmcnts of appellant and others
as illegal and issucd the impugned order of termination without legal

Justification,
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‘That the impugned order has been passed at the back ol'ﬁtppcllunt.

Neither any regular enquiry has been conducted nor a fair opportunity ‘/

. . . W
was provided to them to defend their cases therefore the impugned *s

order is illegal, without Jawful authority being violative of principle of

natural justice,

That the appellant was continuously serving the department having
more than five years service at their credit without any complaint
which accrued vested rights in his favour which could not be taken
away or withdrawn by the authority under the principic of locus

poenitentiae.

That in case of any defect in the appointment of appellant is existed for
which only the departmental authority is responsible and not the
appellant therefore the action of the Chief Enginecr is not warranted
under the law and rules and the impugned order is illegal and of no

legal effect. :

That the appcllant is a permanent and confirmed employce of the
department and performing his respective duty etliciently since the
date of his appointment during which he was provided all the benelits
and privileges attached with his post including annual increments. Now
~ the appellant has crossed the upper age limit, supporting a family with
his children who are getting education in various schools and collcges
thus in such circumstances, the Chief Engineer has no legal and moral
Justification to hold the appointment of appellant as illegal. Therefore
the act and action of the Chicf Engincer is tainted with malafide
intention, unlawful and not operative against the vested rights of

appellant.

It is, therefore, humbly prayed that on acceptance of this departmental

ppeal, the impugned order dated 14.02.2014 thereby the services ol appellant

5
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PESHAWAR HIGH COURT, PESHAWAR__,
FOR.\/I “Ass -

FORM OF ORDER SHEET,/\//. s

‘8_ R At
I

; and rules on subject and also

treat the petitioners in

i accordance with law and
f rules and their appointments

be treated as legal and valig

Court of
Case No__ e
. ‘\ \ e
Seri INQ of | Date of Order I Order or other proceedms.s Wath Sr nanrre-of;u
ordgr or i or Proceeding i and th'u of parties or counse| W ere n gssarv, =
ro¢eedin i 78 P joy
I 2 | 3 T——
’ 26.02.2014| W.PNo.615-P/2014.
Present:- Mr. Khushdil Khan, Advocate for -
i f petitioners.
! H ke e e ok ok s e e
P |
J ; | MALIK MANZOOR HUSSAIN, J:- Through instant
| |
11 J petition, the petitioners are invoking Constitutional
i ,’ jurisdiction of this Coyrt and prays as follows:-
I g § f - 1. Declare the get of respondent
j : ‘! ,4: / No.3 against the Jundamental
Py
i f rights as guaranteed under
oo .
i BN { chapter .1 of part II of the
! R i
N f Constitution, 1973,
' P
if : f l 2. Direct the respondent No.3 to
o 1 , - act'in accordance with Ilaw
’ ]
!
f
3
I
|

/ @ 3. Set aside the impugned order
:(
i
{

forall purposes,

of termination issued on

14022014 being malafide, |

~.1\“L'/X unlawful, unjustified and :
2.

violative of principle of.
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seek their remedies before Proper forum if go

without jurisdiction, regarding Civil Servant, can only
be challenged in the proper forum established undejr
the léw.
4, Admittedly termination orders of the
petitioners related to terms ang condition of thejr
services; therefore, Constitutional petition under
Article 199 is not maintainable by virtue of article 212
of the Constitution and Section 4 of Service Tribunaj
Act 1973.

In view of what has been observed

above, this petitioner s dismissed being not

-

-entertainabie, however petitioners are at liberty to

advised.

”~ \ Vg
Announced. r . )
2070unced. \ -

26.02.2014
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PRESENT:

MR. JUSTICE SH. AZMAT SAEED

cIVIL PETITION NO. SS1 OF 2014

Dn appeal from the judgmen: dated 26.2.2014 passed

y the Peshawar High Court, Peshawar in WP No. 615.
12014} .

P s Py

<y ¥aric Nawaz Xhan and others

VERSUS
CGovernmen: of KPK thr

Fpr the Petitionars: Mir Aurangzeb, ASC
o F-f)r the Respondents: . N.R,

1
tate of Hearing. 28.04.201¢4

ORDER

ough Chief Secretary, Peshawar

{ (l T—3
:
z;'
i IN THE SUPREME COURT OF PAKISTAN
E . [APPELLATE JURISDICTION)
X ' .
d

"MR. JUSTICE TASSADUQ HUSSAIN JILLANI, HCy

... Petitioners

and others
... Respondents

i

|

' TASSADUQ HUSSAIN JILLA
q[r'vants and they challenged
C;Jnstitution pctition
_mdinly on the ground that
' oé"‘ Article 212 of the Constitution
“THounal Act, 1973, The only ground e
Court to invoke Article 199 of
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the order terminating their
wiich, stands dismissed vide
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the said petition was not maint

read with Section 4 of the

We are afraid, the apprehensicn of

NI, CJ.. Petitioners are civil

services in a
the impugnec order
itainable in view

Service

“g taxen by the jeaned High
the Constitution is that the com
tment had passed the or
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der of termination of

0 a judgmen: of this Court and the
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to decide the case

the petitioners is
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*. No.
..lproceedings

Ly
2

i

Date of order/

\

Magistrate X

/
o

Order or other proceedings with signature of Judges/. -4
Nt .\. ot - B

2 3 SN R T
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.
1. 665/2014, Farhanullah - (Khalid Rahman, Adv)
2. 723/2014, S. M. Ahsan Shah (Rustam Khan Kundi) -
3. 72472014, Saleem Nawaz, -do- |
4. 725/2014, Mohsin Aj, -do- .
wofiens 726/2014, Kashif Raza, . ' -do-
6. 727/2014, Syed Muhammad Al Sajjad, -do-
7. 728/2014, Muhammad Ali Noor, -do-
8. 729/2014, Irshad Elahi. : -do-
9. 750/2014, Murtaza Qureshi, (Isaac Al Qazi, Adv:)
10. 783/2014, Sycd Ishfaq Ahmad, (M. Asif Yousafzai)
L'l 784/2014, Ishfaq Ahmad, ~ -do-
. 12. 785/2014, Murtaza Al ‘ -do-
13.786/2014, Amir Muqtada Qureshi, -do-
ke 78772014, Abdus Sanvad; -do-

. 78872014, Hussain Zaman, . -do-

. 789/2014, Abdul Shahid, -do-

- 79072014, Waqas Al, , . -do- ,

. 791/2014, Muhammad Iftikhar, (Isaac Ali Qazi,Adv.)

- 792/2014, Ishtiaq Ahmad, - -do-

. 79372014, Shaukat All -do-

. 794/2014; Muhammad Sajjad, _ ~do-
2..-795/2014, Tariq Nawaz, -do-
3.796/2014, Ishiag Ahmad, = ~ -do-

797/2014, Noman Ullah, -do-

30.12.2015

- 803/2014, Aziz Ullah, (Aslam Khan Adv.)
. 81072014, Muslim Shah, (M./\sifYousf’/.ui,/\dv)

. 81172014, Syed Hassan Alj _ -do-
28. 812/2014, Zohaib Khan. -do-
. 829/2014, Qaiser Khan, -do-
. 867/2014, Farman All, - -do-
4310 868/2014, Shah Khalid; ~ - (Isaac Al Qazi, Adv)y
Versus '

Govt. of KPK Province through Secretary, Publi¢ Health
Enginecring Department, Peshawar & Others.

JUDGMENT

PIR IE.:'.\I(I ISFLSHAF, MEMBER:. Counsc_!s for

ktheappellants and Sr, Gevernment Pleader (Mr. ‘Usman

Ghani) with Muhammad Siddique Admn. Officer for the

respondents present,




2. The above appe[lants]empl.oyees of the PHE
Department  were terminated from service by way of-
) .

impugned order dated 14.02.2014 and their departmental

appeal was not decided? hence this appeal under Section 4

\

ol the KPK' Service Tribunal Act, 1974, In view of the
common question of facts and law, we propose 1o dispose

of all the above appeals by this single judgment.

3. Relevant facts, in brief, as revealed from record
are that the Hon'ble Peshawar High Court Peshawar vide
its judgment dated 02.10.2013 dismissed Wris Petitions

No. 271-P  and 363-P both of -2013 of some of the

| appellants which judgment came up before the august

Supreme Court of Pakistan in Civil Petitions No. 2026/13

and 2029/13. The august S'upreme Court of Pakistan vide

its order deted 13.01.2014  was pleased to dircct as

follow:-

2. So far as some other illegaiities in the
appointments brought 1o our notice is concerned, in
response to our earlier order_dated 09.01.2014, Mr,
Sikandar Khan, Chief Engineer, Public Hecalth -
Engineering Department, KPK is present in Court, he
states that although many other illegal _agpointees In
his department have been removed from §ervicc, but
against many others such action is in process of

various stages and they are still in service.

3. In view of the above statement, he 1s directed
to finalize the action against such ilegal appointees

within one month from to-day and submit. his report

R S
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through Registrar of this Court. In case, he faces any
difficulty in this regard, those difficulties may also be
brought to our notice so that appropriate orders may

be passed.”

In the wake of the said order of the august Supreme Court
ol Pakistan, a joint show cause notice was prepared and
issued to the appellants followed by the impugned

termination order.

4, The charges against these appellants are

reproduced -as follow from the show cause notice issued to

them:-

L. In light of S&GAD letter No.SOR-I(S&GAD)]I-
FI7/910 dated 12.10.1993 the appointment of
Sub Engineer, Steno Typist/Stenographer and
DATA E/Operator continued to be made through
recomfnendation" of Public Service Commission.
Whereas you have been appointed without the

ST recommendation of Public Service. Commission

| ; which is contrary 1o the prevailing rules.

Therefore, you are directed to provide

recommendation of Public Service Commission,

i any.

2. Your appointment orders have been made in
contravention of Govt. laid down policy vide -
circulated notification No.SOR-VO/EXAD/1-
10/2005/Vol-VI dated 15.11.2007.

3. The content of vour appointment- orders reveal

that  you have been appointed  without

recommendation  of  the Public  Service

Commission of Khyber Pakhtunkhwa, No NOC

obtained [rom the Public Service Commission for




‘The appellants replied to the show cause notice and after

recruitment, no requisition submitted to Secretary |
Woarks & Services Department, no
sanction/approval was obtained from
Administrative Secretary, no Departmental
Promotion Selection Committee constituted by
the Secretary Works & Services Department, not
advertised and nor the appointment are modified
in terms of para-13 and 14 of NNW.F.P Civil
Servants (Appointment. Promotion and Trgnsfo;)
Rules, 1989. Codal formalities have not been
fulfilled in your appointment.

g
4. Necessary sanction to condonation of the

violation of codal formalities have not been

accorded by the competent authority,”

their termination, filed their departmental appeals, coples’

of which are available on {ile.

Arguments heard ad record perused.

h

6. - The record revealed that on receipt of a list
comprising of the appellants from the office o"f'_the then
Chief Minister, 10 appoint appellants in the depdrtmcm of

PHE, they were accordingly appoimed.

7. ~Inosupport of the appellants, it was submilred

that the appellants were terminated from service without

observing codal formalities of the charge sheet, enquiry;

that no opportunity of defence and personal hearing was

provided to them. It was further submitted that the

Mﬂa % EE
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| appellants were duly qualified, and they were duly

recommended for appointment by DSC where .after they
were appointed by the competent authority. It was further
submitted that being the district cadre posts, its recruitment
did not fall in the purview of Public Service Co&nmisﬁion.
[t was ulso submitted tlml the ap‘pcllams had rendered
sufficient service and with the passage of time, their rights
were protected under the principle of locus'pocdiltemiac. It
was also argued that the respondent-department have mis-
conceived and misapplied order of -the aligust:!Supreme
Court of Pakistan dated 15.01.2014. That this Tribunal is
competent and has jurisdiction to decide these appeals.

Finally it was submitted that the appeals may be allowed

{and appellants may be reinstated in service with all back

bencfits.

8. These appeals were resisted by the learned Sr.
Govt. Pleader. on the grounds that the Publié Service

Commission was the competent forum for the process of

recruitment of the posts of the appellants. That no

formalities of advertisement. constitition of DSC, conduct
of test/interview, preparation of merit list elc.'had been
observed  in those  appointments,  therefore,  the
appointments were illegal. That the appointmemé wcrf the
result of political pressure and interference. hence the

appellants werz rightly terminated. That the respondent

department in compliance with the order of the august




Supreme Court of Pakistan dated 15.01.2014 terminated

the appellants therefore, this Tribunal has no jurisdiction 1o
reinstate the appellants. Finally it was submitted that these

appeals may be dismissed.

9. Order dated 15.1.2014 of the augustgsupreme

Court of Pakistan is explicit according to' which the

respondent department was directed to take action against ||

: : P
the illegal appointees. Contention advanced by the lcarned

| | R
counsel for the appellants during the course of drgumenls

| ' 5 - o
was that appointments of the appellants were in acéordance |*
. i . : .

with the prescribed procedure as the posts did not fall in .'

the purview of the Public Service Commission. Further that
the appellants were not given opportunity of def’ence as
evident from thz;:. facts that even prior to the lapse of the
terminal date for reply to the show cause nof’icc, ‘the
appellants \xl/er,e ‘terminated. [t was also contended- for
appellant Farhanullah (Data Entry Operator BPS-12), that
prior to this post he was a valve-man in the de'p:arlm'em,
therefore, 'mstead of termination, he should héve been

reverted to his previous position,

9. On the point as to whether the Tribunal would be
competent to adjudicate on these appeals, the learned

counsel for the appellants submitted copy of a subsequent

order dated 28.02.2014 in CP NO. 551 of 2014 according |

to which the Service Tribunal shall decide the appeals as




mandated in law, Evidently no charge sheet has been
issued to the appellants nor opportunity of personal hearing

has been provided to them and mstead show cause noncc

was served on them. It is apparent from record that the

|
impugned order has been passed quite in haste. Aﬁer the

P .
impugned order, the respondent department vide letter No.

i
|

03/G-4-A/HC/PHE dated 17.2.2014 intimated to  the

b
i

Registrar Supreme Court of Pakistan that in pursuance of

|

order dated 15.1.2014, a total of 74 Sub Engmecxs ‘6 steno
lypISt/StenOOI'dphClS and 2 Data Entry Operators }tad bee

terminated. This being so, we are:afraid that due parc and
caution had not been exercised b;y soniﬁg out inllcliividiual
case of each of the appellants. In the above scenario, while

i pwgmedd

not interfering with theJordcr dated 14.2.2014 ar tlm stage,

the Tribunal in the interest of justice would remit cascs of
the appellants to the appellate authority of the department
with direction to decide the departmental appéals of the
appellants  strictly  in 'accordgnce with | law/rules
considering each of the appeal on its merits and fulzﬁllihg

the requirements of opportunity of persona] hearing. This

process of disposal of departmental appeals of the

| appellants be completed within 2 period of 2 months afier

receipt of this judgment. In casc the appellate authority
finds that any of the appellant had been ‘unlawfully
terminated or terminated by mis-conceiving order of the

august Supreme Court of Pakistan dated 15.1.2014 and
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‘Registrar of the august Supreme Court of 'Pakistan in
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facts o'« particular case and it leads the authority to accept
such an appeal, the said decision would require to be taken
with full justification and shall have to be in,t'imatefd'to the

1
i

continuation of respondent department ?lcttcr dated

17.2.2014. All the appeals are dlsposed off accordmvly

Parties are left 1o bear their own costs. File be conslgned to

the record room.
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_, =+ . 'GOVERNMENT OF KHYBER PAKHTUNKHWA
& e\ : -~ PUBLIC HEALTH ENGG: DEPARTMENT

| S 5 . No.SO(Estt)/PHED/1-90/2013-14.VOI-II
- Dated Peshawar the, March 03, 2016

Mr. Muhammad Qaiéar Khan
S/o Babu Jan By Pass Road
Ghaznavi Colony, District Mardan.

Subject: DEPARTMENTAL APPEAL AGAINST CHIEF ENGINEER (SOUTH) PHE
 ORDER No, 39/E-4/PHE DATED 14-02:201.

WHEREAS, you managed to get yourself appointed as Sub Engineer'
(BPS-11) in PHED vide Chief Engineer PHE Office Order No.28/E-4/PHE dated
15-01-2010. | :

2. - AND WHEREAS, you were served with a Show Cause Notice by the Chief
Engineer (South) PHE vide No.32/E-4kPHE dated 02-01-2014, and subsequently your
services were dispensed with by the said authority vide his Office Order No.21/E-4/PHE
dated 14-02-2014 as a sequel to the apex Court Order dated 15-01-2014 in C.P'N0.2026
and 2029/2013 and the same was also intimated/confirmed to the said august Court vide
letter dated 17-02-2014.

3. AND WHEREAS, you filed a Writ Petition bearing No.615-P/2014 before the
Peshawar High Court Peshawar against your termination order which was dismissed by
the Honble Court vide its judgment dated 26-02-2014, being not entertainable.
Subsequently, you challenged the said judgment before the Supreme Court of Pakistan
vide C;P No.551 of 2014 and the apex court vide Order dated 28-04-2014 disposed off
the said Civil Petition in terms that m the event of filing the appeal, the Service Tribunal
shall decide the appeal as mandated in law.

4, AND WHEREAS, you also filed Service Appeal No0.829/2014 before the
Khyber Pakhtunkhwa Service Tribunal Peshawar which was also disposed off vide its
- judgment dated 30-12-2015, with the diraction to deride the departmental apneals of the

appellants strictly in accordance with law/rules considering each of the appea!l on its

‘@'@%@. o

5. AND WHEREAS, you were given the opportunity of being heard .
08-02-2016 and material on record perused. It revealed that your appointment as Sub

merits and fulfilling the requirements of opportunity of personal hearing.

Engineer was effected in sheer violation of the provisions contained in the K.P Civil
Servants Act, 1973 and the rules made there-under. The then Chief Englneer (South)
PHE abused his powers while grabbing the authonty vested in the K.P Pubhc Service
Commission. Even C.E (South) PHE was not competent to make your appointment on
adhocA basis for want of NOC from the K.P Public Service Commission, advertising the
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post as per prescribed procedure, observing merit, zonal allocation and mandatory
recommendations of the Departmental Selection Committee. As such, your appointfneﬁt
as Sub Engineer PHE stands void ab-initio and ultra-vires of the provisions contained in
the law/rules/policy ibid. Hence,» your -termination order dated 14-02-2014 by the
competent.authority is quite legal, lawful, valid and does not require any review,

modification or setting aside whatsoever by the appellate authority.

6. NOW THEREFORE, after having considered the material on record & your
explanation during personal hearing held on 08-02-2016, your facts appealed against the
C.E (South) PHE Office Order dated 14-02-2014 have not been established and in
exercise of the powers as Appellate Authority, conferred under the K.P Civil Servants
o (Appeal) Rules, 1986 and all other such powers in this behalf, your departmental appeal

hoeds

SN (NIZAM-UD-DIN) 03453
N - - SECRETARY TO
GOVERNMENT OF KHYBER
o o o _ PAKHTUNKHWA PHED
P T e e e " 777 "{APPELLATE AUTHORITY)
ENDST: NO & DATE AS ABOVE:

B is hereby dismissed for the reasons mentioned in Para-5 supra.

Copy forwarded to the:-

| 1. Registrar, Khyber Pakhtunkhwa Service Tribunal Peshawar w/r to his No.29/ST,
dated 05.01.2016 for information.
2. Senior Govt Pleader, Khyber Pakhtunkhwa Service Tribunal Peshawar w/r to his
. No.(SR.GP)E&AD/1-5/Lit/Appeal/2013/492-95, dated 06.01.2016.
| E 3. Chief Engineer (South) PHE Khyber Pakhtunkhwa Peshawar.
|
|

<D | SECRETARY TO~ 63 ,03

£
B -1 GOVERNMENT OF KHYBER
SR A PAKHTUNKHWA PHED
(APPELLATE AUTHORITY)




VAKALAT NAMA

“NO.__ - . 1201¢

INTHECOURTOF /é'_P-[é, Sewirice. '/‘v/}buu/ , g;%aw""
 lhassev el o en . (Appellant)
’ o ~ (Petitioner)

| o (Plaintiff)

»

- 'VERSUS - o
/9./—,’-5 i /QgﬁaV%MMJL,, /cP{c. (Respon_deﬁt)

. | | (Defendant)
I/We Lo jev | }«Juo- “

" Do hereby appoint and constitute M.Asif Yousafzai, Advocate, Peshawar,
to appear, plead, act, compromise, withdraw or refer to arbitration for me/us
as my/our Counsel/Advocate in the above noted matter, without any liability
for his default and with the authority to engage/appoint any other Advocate/
Counsel on my/our costs.. . ‘ | .

I/we authorize the said Advocate to deposit, withdraw and receive on my/our
behalf all sums and amounts payable or depdsited on my/our account in the
above noted matter. The Advocate/Counsel is also at liberty to leave my/our
case at any stage of the proceedings, if his ary fee left unpaid or is
outstanding against me/us. L ‘

Dated ___- 2018 ( \
| T | \ - (CLIENT )

- ACCEPTED

M. ASIF YOUSAFZAI
Advocate: \

L ? ’//;/ -
o A 41/,;,
s  TMUR B KHAY
M. ASIF YOUSAFZAI ' : o :
Advocate High Court, - ' - MMM ‘
Peshawar. : ' o
| OFFICE:

. Room No.1, Upper Floor, - -
- Islamia Club Building,
- Khyber Bazar Peshawar.
© Ph.091-2211391-
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BEFORE THE HON.BLE SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA PESHAWAR.

“Service Appeal No | 291/2016

. s -:f%‘:‘fM"uhammad Qaisar Khan S/O Babu Jan .
' Ex-Sub Engineer Dir Upper e (Appellant)

Versus

1. Secretary to Govt: of Khyber Pakhtunkhwa Public Health Engg: Department
* Peshawar. '

2. Chief Engineer (South) Public Health Engg: Department Khyber Pakhtunkhwa
Peshawar.

3. Deputy District Officer Water Supply and Sanitation, Haripur
...Respondents

WRITTEN REPLY ON BEHALF OF RESPONDENTS NO 1 TO 3

Respectfully s_tated

Para-wise comments of the Respondent 1 to 3 are as under:-

PRELIMINARY OBJECTIONS.

1). That the appellant has got no cause of action.
2}. That the appellant is estopped by his own conduct to bring the instant appeal.
3). That the present appeal is not maintainable in its present form and shape.

4). That the appellant has got no locus standi.

—

-

6). That the appellant has not come to the Tribunal with clean hands.

7). That the appeal is bad for non-joinder and misjoinder of unnecessary parties.

8). That the appeal is barred by Law & limitation

9). That this Honourable Service Trib_unal has no jurisdiction to entertain the present

appeal.

=4




A |

" BRIEF HISTORY

A writ petition bearing No W.P 271-P/2013 was filed by Mr. Mushtaq Ahmad, etc,
§for extending benefits of regularization, before the Peshawar High Court order,

*f“' 'Peshawar and the same was declined by the Peshawar High Court, (Copy of the

judgment dated 2.10.2013 is annexed as (Annexure-I). The said petitioners then
moved a Civil Petition No 2026 and 2029 of 2013before the August Supreme Court
of Pakistan. Though the August Supreme Court of Pakistan dismissed the same and
directed the department to finalize the action against the illegal appointees within
one month, vide judgment dated 15.1.2014 (Annexure-lI) and subsequent
reminder dated 07.02.2014 (Annexure-III). The appellant was appointed from a list
submitted by Political Secretary to then Chief Minister Khyber Pakhtunkhwa
(Annexure-1V). Upon completion of the legal formalities i.e. issuance of Show Cause
Notice etc, the action was taken against the appellant.

ON THE FACTS.

1-5). Denied as drafted as .one wrong or any number of wrongs cannot be made
bases to justify an illegal action. The post of Sub Engineer BPS-11 comes in the
purview of Public Service Commission according to the Public Service
Commission Ordinance and ESTA Code, (Copy of the Public Service
Commission Ordinance and the concerned rules of the ESTA code is attached
as (Annexure V & VI), therefore, the then Chief Engineer was not competent
to appoint the Appellént. This was the reason that the name of the appellant
was never included in the Seniority list of Sub Engineers and the same was
never challenged by the appellant. (Copy of the Seniority list are annexed as
(Annexure-VII). Similar case of Sub Engineer vide Sefvice Appeal
N0.1331/2013 was dismissed by honourable court vide judgement dated
30/05/2016 (Annexure-VIII).

Upon the direction of the August Supreme Court and on. completion of legal
formalities, the appellant was removed from service. It is pertinent to mention
that the department had already initiated proceedings against the then Chief
Enginéer and other DSC members (Copy of letters in this respect are attached

as (Annexure-IX).

6). Incorrect. The appellant failed to produce recommendation letter issue by
Public Service Commission regarding his selection for the post of Sub
Engineer and also failed to produce sanction accorded by the competent
authority regarding condonation of violation of codal formalities in his

appointment. Therefore his reply was not considered.




10).

Incorrect. The Apex court directed for finalizing action against all such illegal -

appointees on 15.1.2014. As the appellant was illegally appointed therefore he

was terminated from service. There Was no weight-age in his appeal.
Pertains to court record, hence needs no comments.
Correct.

Incorrect. The appellant was given an opportunity to submit departmental
appeal and personal hearing. Accordingly the appellant has submitted
departmental appeal and heard personally by appellant authority. The

appellant was illegally appointed contrary to all relevant rules without

fulfillment of codal formalities i.e. without recommendation of Public Service

Commission and advertisement, test and interview. Hence there was no
weight-age in his department appeal and therefore the appellant authority

dismissed his departmental appeal.

GROUNDS

A).

B).

Q).

Incorrect. The appellant was illegally appointed without fulfillment of
requisite codal formalities. There was no weight-age in his departmental

appeal. Hence his departmental was liable to dismiss.

Incorrect. The appellant was treated accordingly to law. In light of judgment
of Service Tribunal dated 30.12.2015 the appellant was given opportunity of
department appeal and personal hearing. The appellant failed to produce any
legal documents in his defense, as he was appointed illegally without
recommendation of Public Service Commission, advertisement contrary to
Public Service Commission ordinance, ESTA Code and recruitment policy.
Thus his name was not included in the seniority list of Sub Engineers and does
not fall in the category of civil servant. Therefore E&D rules are not applicable
in this case, being illegally has no legal right and one wrong cannot be justified

through another wrong.

Incorrect. The appellant was given full opportunity according to judgment of

“service tribunal dated 30.12.2015 but the appellant failed to produce

documentary proof regarding the legality of his appointment. As the appella‘nt
was illegal appointed violating all codal formalities, hence his department

appeal was rejected by the appellant authority having no weight-age.




(E)

(F)

(G)

(H)

Incorrect. The appellant Was given full opportunity of Departmental appeal
and personal hearing in the light of Service Tribunal Judgment dated
30.12.2015. The appellant failed to produce any legal documents in his
defense. As the appellaht was not appointed on the recommendation of the
Public Service Commission and all requisite codal formalities has been
violated in his appointment. Therefore his name was not included in the
seniority list of Sub Engineer and does not fall in the category of civil servant.

Therefore E&D rules are not applicable in this case of illegal appointment.

Incorrect. The case illegal appointment of Sub Engineers and others was
submitted to Establishment Department for advice. The Establishment
Department extended advice and declared these appointments as illegal. The
appellant appointed violating of codal formalities i.e. Public Service
Commission ordinance, ESTA Code and recruitment policy. The action against
illegal appointees was required to finalize within one month period as per
direction of Apex Court Judgment 15.1.2014 and subsequent reminder dated
7.02.2014. The E&D rules are not applicable in this case of illegal

appointment.

Incorrect. The appellant was appointed without fulfillment of requisite codal’

formalities and without recommendation of Public Service Commission.
Therefore the appellant was terminated in order to appoint nominee of Public

Service Commission according to rules.

Incorrect. The posts in BPS-1 to 15 were declared as district cadre posts, the
then Chief Engineer, the provincial head of Public Health Engg: Department
had wrongly exercised his powers to make recruitment of appellant against
District cadre posts. Recruitment of District cadre posts fall in the purview of
District Coordination Officer. According to ESTA Code and Public Service
Commission Ordinance the post of Sub Engineer shall be filled on the

recommendation of Public Service Commission.

Incorrect. Nomination of Public Service Commission is prerequisite for
appointment as Sub Engineer in Public Health Engg: Department. The
appellant was appointed without recommendation of Public Service
Commission which is against standing recruitment policy of Khyber
Pakhtunkhwa.
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(K)

to Govt of Khyber Pakhtunkhwa
Public Health Engg: Department

Incorrect. The Notifiéafion issued by Secretary Works & Service Department
dated 30.4.2008 as referred by the appellant is related only for

posting/transfer of officials from BPS-1 to 16 and not for recruitment

(Annexure-X).

Incorrect. The appellant is responsible for not appearing in test and
interview conducted by Public Service Commission for the post of Sub
Engineers in 2011 and 2012, advertised on 7.4.2011 (Annexure-XI}.
Therefore jﬁdgment of Apex Court pertained to petty employees like
Chowkidar, Naib Qasid and Junior Clerk. This judgment is not applicable on
the posts to be filled through the recomméndation of Public Service

Commission.

The termination Order of the appellant is consistent with the Judgment of
Supreme Court of Pakistan dated 17.3.2014 in constitution petition No 6 of
2011 CMA 5216 of 2012 Syed Mubashir Raza Jaffari versus EOBI.

The respondent seeks leave of this Honourable Tribunal to raise additional

grounds and proof at the time of arguments.

In this case article 25 of the constitution has been violated by not giving equal
right of opportunity to the citizen of the Khyber Pakhtunkhwa and FATA

having the requisite Qualification zonal allocation formula has been violated:

~ Appointment of the appellant is without lawful authority and of no legal effect.

It is therefore humbly prayed that in view of tﬁe above written reply, the
appeal of the

Secretary

Public Hep]th Engg: Department
(Respondent No.1) (Respondent No.2)
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BEFORE THE HON.BLE SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA PESHAWAR.

Service Appeal No 291/2016

Muhammad Qaisar Khan S/O Babu Jan '

Ex-Sub Engineer Dir Upper S e (Appellant)
Versus

1. Secretary to Govt: of Khyber Pakhtunkhwa Public Health Engg: Department

Peshawar.

. Chief Engineer (South) Public Health Engg: Department Khyber Pakhtunkhwa

Peshawar.

. Deputy Distt: Officer Water Supply & Sanitation Division, Haripur

..................... Respondent

AFFIDAVIT

I, Sanobar Khan, Chief Engineer (South) Public Health Engg:
Department Khyber Pakhtunkhwa Peshawar, do hereby solemnly affirm that
the contents of the accompanying written statements are true and correct to

the best of my knowledge and nothing has beep concealed from this

honourable tribunal.

DEPONENT




BEFORE THE KPK, SERVICE TRIBUNAL, PESHAWAR.

 Service Appeal No. 291/2016

Muhammad Qaisar VS PHE Deptt:

..................

RESPECTFULLY SHEWETH:

Preliminary Objections:

- (1-9)

FACTS:

1-5)

All objections raised by the respondents are incorrect and
baseless. Rather the respondents are estopped to raise any
objection due to their own conduct.

Incorrect. The appellant was appointed as Sub Engineer on
the recommendation of Departmental Selection Committee
by the competent authority after fulfilling all codal formalities

vide order dated 15.1.2010, got his medical fitness

certificate and his submitted his arrival report and proper

service book of the appellant was also maintained by the

respondents, however the Chief Engineer Mr. Sikandar Khan
gave statement in the Supreme Court in other cases of a
different nature that although many other illegal appointees
in the department have been removed from service but
again many other such action is in progress at various

stages and they are still in service. Therefore, the Honorable

6).

Supreme Court directed the Chief Engineer to complete the
process within one month against the illegal pending cases
against the illegal appointees and on the basis of which in
order to save his skin the Chief Engineer issued show-cause
notice and -adopted a slipshod manner for removing the
appellant from service which was duly replied by the
appellant in which explained the details and rebutted the
objections/allegations leveled against him with. full reasons
and justification which were not taken in consideration at all.

Incorrect. The appellant was appointed as Sub Engineer on
the recommendation of Departmental Selection Committee
by the competent authority after fulfilling all codal formalities
vide order dated 15.1.2010, who was terminated from
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7).

service without following proper procedures and codal =

formalities. Therefore appellant filed an appeal against the
termination order and waited for statutory period but was
not responded. Moreover under the Superior Courts
judgment it is necessary that the department should
responded to the departmental appeal.

Incorrect. The appellant was appointed after the proper
recommendation of Departmental Selection Committee by
the competent authority after fulfilling all codal formalities
vide order dated 15.1.2010 and the appellant was made: a
scapegoat by his high ups in order to save his skin by
‘terminating the appellant from his service. :

8). Admitted correct by the respondents as all the relevant record

9).

10).

A

of the appellant is present with the department.
‘Admitted correct. Hence no comments.

Not replied according to para 10 of the appeal. Moreover
para 10 of the appeal is correct.

- GROUNDS:

Incorrect. The appellant was appointed after the proper
recommendation of Departmental Selection Committee by
the competent authority after fulfilling all codal formalities

~vide order dated 15.1.2010, as the appellant has good
cause of action therefore he filed departmental appeal
against order dated 15.1.2010 which was also rejected on
3.3.2016 for no good ground. Therefore the order dated
3.3.2016 is not according to the law, rules, facts, norms of
justice and material on record therefore liable to be set
aside.

.\ Incorrect. While para B of the appeal is correct.

Incorrect. The appellant was not given opportunity of
defence according the judgment of august Service Tribunal
dated 30.12.2015 as the appointment of the appellant was
“legal as he was appointed after the proper recommendation
- of Departmental Selection Committee by the competent .
authority after fulfilling all codal formalities vide order dated
15.1.2010. . -

Incorrect. While para D of the appeal is correct.
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Incorrect. The appellant was appointed after the proper
recommendation of Departmental Selection Committee by
the competent authority after fulfilling all codal formalities,

~got his medical fitness certificate and his submitted his
- arrival report and proper service book was also maintained

by the respondent department and the department also

‘paid regularly salaries to the appellant which means that

the appellant was a civil servant in all aspects and there is a
proper procedure for taking any action against a civil
servant but in the case of the appellant the department did
not adopt proper procedure and the high ups terminated
the appellant in slipshod manner in order to save his skin
which is not permissible under the law and rules.

Not replied according to para F of the appeal. Moreover
para F of the appeal is correct.

“Incorrect. While para G of the appeal is correct.

Incorrect. As per notification 30.4.2008 herein the Chief
Engineer were authorized for making appointment from
BPS-1 to BPS-15 through DPC and as the appellant possess

“the prescribed qualification therefore he got appointment as

per law and rules.

Incorrect. While para I of the appeal is correct.

__In'corre'ct. While para J of the appeal is correct.

Legal.

It is, therefore, most humbly prayed that the appeal
of appellant may kindly be accepted as prayed for.

| APPELI@%
Through: \% A=

( M. ASIF YOUSAFZAI )

ADVOCATE SUPREME COURT,
&

( TAIMUR ALI KHAN )

ADVOCATE HIGH COURT.
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AFEIDAVIT

‘ : It is affirmed and declared that the contents of rejoinder &
qéPC“Q are true and correct to the best of my knowledge and belief.

DEPONENT !
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