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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
CAMP COURT ABBOTTABAD

Serv1ce Appeal No. 832/2012

-

_ Date of Institution... 11.07.2012 - I
Date of decision...  17.10.2017

Syed Abdul Ali Shah son of Syed Sajjad Hussain Shah, R/O Pairan, Tehsil and
" . District Mansehra, presently posted as Record Keeper/Record Room General
Sessmns Court Mansehra. ‘ L (Appellant)

- Versus

1, District & Sessions Judge, Mansehra and 3 others. .. - (Respondents) |

MR. DILDAR AHMAD KHAN-LUGHMANI,

Advocate : . For appellant.
* ‘MR. MUHAMMAD BILAL | | | -
Deputy District Attorney ] ... - For respondents. S
MR NIAZ MUHAMMAD KHAN, | CHAIRMAN
MR. MUHAMMAD AMIN KHAN KUNDI, ~ ...  MEMBER
JUDGMENT

NIAZ MUHAMMAD KHAN CHAIRMAN: - Arguménts ofi -the learned

counsel for the partles heard and record perused.

- FACTS

2.+ The appellant was graoted major penalty of compulsory retirement vide or'der of -

the Authority dated 28.06.2010. The. same was appealed against departrrientally'which

was converted into minor punishment of 3 consecutive increments on 30.05.2012. The
o oppellant thereafter ﬁied'th'o present serv-ice appeal on 11.07.2012. The charge against the

appellant was _m_ispkacement of two confessional statements ha.nded over to him by"th'e :




then Judicial Magistrate, who was serving at relevant time as Reader of the Court. In the
first round of departmental proceedings, the enquir‘}af officer exonerated the appellant but

the Authority did nof agree with the findings and ordered for fresh enquiry. It was in the

backdrop of fresh enquiry that the major penalty of compulsory retirement was imposed '

and then was converted into minor penalty and lastly the present service appeal.

ARGUMENTS

3. The learned coun;el for the appellant argued that the whole proceedings were
initiated and culmin;elted under the Khyber Pakhtunkhwa Government Servants (E&D)
Rules, 1973 and that at the relevant time the Khyber Pakhtunkhwa Removal from Service
(Special Powers) Ordinance, 2000 was in vogue and hence the proceedings under Rules
of 1973 were illegal and void. He further argued that it was not the job of the Reader of
the Court to have the custody of confessional statements as nothing is mentioned in the
law or rules in this regard. He further argued tﬁat when on the basis of the same set of
evidence fhe first enquiry officer came to the coﬁclusion that the accused was not guilty
then how ;oﬁld the second enQuiry officer on the basis of samé set of evidence could hold
otherwise. He added that the learned appellate authority converted the major punishment
into minor punishment mainly on the ground that the evidence available before the
enqiliry officer was not éufﬁcient to prove the guilt of the ai)pellant then how could he Ee
awarded any punishment. He further added that no enquiry report was furnished to the
appellant in view of judgment reported in PLD 1981-Supreme Court-176. That no show

cause notice was ever served by the authorized officer on the appellant.

4. On the other hand, the learned Deputy District Attorney argued that regardléss of
job descriptions of the staff of the District Judiciary, it was admitted by the appellant in
his reply to the charge sheet that the custody of confessional statements were handed over

to him. That the whole proceedings were conducted in accordance with law and rules and
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that the appellate authority had already taken a lenient view in converting the major

punishment into minor one.

CONCLUSION.

5. | The first objection of the learned counsel for the appellant qua the applicability of
the Khyber Pakhtunkhwa Government Servaﬁts_ (E&D) Rules, 1973 is not convincing
because Section 2 (e) of the Khyber Pakhtunkhwa Removal from Service (Spec-ial
Powers) Ordinance, 2000 defines "person in Government service" and while defining this
terms exclude a Judge of the High Court or a court subordinate to the High Court and
any employee thereof, which means that the appellant being employee of the subordinate

court to the High Court is not a person in Government service for the purpose of the said

‘Ordinance. Secondly, the Ordinance has never expressly repealed the rules supra rather

Section 11 of the Ordinance pas given to it an onerriding effect viz-a-viz the Khyber
Pakhtunkhwa Civil Servants Act, 1973 and the rules made there under. This clearly
means that the Khyber Pakhtunkhwa Government S¢rvants (E&D) Rules, 1973 \A;ere very
much applicable to the staff of the subordinate courts to the High Court. Coming to the
issue of duty of the appellant to have the custody of the confessional statements, the
same though is not expressly mentioned in the job descriptions of the Reader of Judicial

Magistrate in any rules but it does not mean that the Job description is all inclusive. If a

Presiding Officer of a court gives any responsibility to any of his subordinate he is bound

to fulfill that _responsibility and if he feels that he is not bound by any rule or law to carry
out that responsibility he can ‘refuse at the time when he is given that responsibility.
However, for academic discussion, a notification of the Peshawar High Court bearing
letter No. 3282-3307/Admn, dated Peshawar 3rd November, 2010 is very much relevant
and is pertinent to this issue. This letter has been sent to all the Judicial Officers that

after recording the confessional statements the Magistrate should hand over the
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confessional statements to the concerned court of trial and if he is not certain about the
concerned Court of Trial then to the concerned Sessions Judge. But even in such situation
the concerned Presiding Officer can hand over the confessional statements to any of his

subordinates for custody.

6. Coming to the.compliance with the procedure prescribed for the Authérized Officer
under Rule 5 of the Khyber Pakhtunkhwa Governfnent Servants (E&D) Rules, 1973, it
was the duty of the authorized officer under sub rule 4 after determination whether the
charge was proved and if so was also to decide tentatively the imposition of major or
minor penalt&. And then he was bound to serve on the appellant a final show cause notice
communicating him the penalty to be imposed alongwith a copy of the enquiry report and

giving him a reasonable opportunity within the prescribed time to defend himself against

-the proposed action. But the recommendations of the Authorized Officer dated 17.6.2010

does not fulfill the requirements as mentioned in the said rule. The Authorized Officer

after receiving the report of the enquiry officer straight away recommended the

“imposition of major penalty without any Show cause notice, without giving copy of

enquiry report to the appellant and without affording personal hearing to the appellant.
The Authority was then bound under sub rule 5 to pass appropriate order. But in the

present case the final show cause notice has been given by the Authority only.

7. As a sequel to the above discussion, this Tribunal reaches the conclusion that the
Authorized Officer has not followed the mandatory requirements of Khyber
Pakhtunkhwa Government Servants (E&D) Rules, 1973 és mentioned above which
resulted in miscarriage of justice to the appellant. Therefore, the present appeal is
accepted, the penalty is set aside. However, the Authority (District’ & Seésions Judge,
Mansehra) is directed to proceed from the stage where enquiry officer submitted his

report to the Authorized Officer by appointing a new Authorized Officer and further




proceedings shall be conducted m accordance with the Khyber Pakhtunkhwa Government

Servants (E&D) Rules, 1973 as the pending proceedings are to be conducted under the
said rules in view of Rule 23 of the Khyber Pakhtunkhwa Government Sefvants (E&D)
Rules, 2011. The issue of back benefits shall be subject to the final outcome of the
denovo proceedings. Parties are left to bear their own costs. File be consigned to the

record room.

/ . . . Chairman
% o Yyt ' Camp Court, A/Abad
(Muhammad Amin Khan Kundi)

Member

ANNOUNCED
17.10.2017




15, 18:07.2017 ~ Agent to*counsel for the appellant and Mr. Muhammad Bilal, -+ -
o DDA for respondents present.
Since the issue of jurisdiction in similar cases is pending at
. ' principal seat and those cases are fixed for 16.08.2017. The present
v A i . N . . . _ ~ T
case is therefore adjourned till the decision of issue of jurisdiction at
principal seat. To come up for further proceedings on 17.10.2017
before D.B at Camp Court A/Abad.
Camp court; A/Abad -
17.10.2017 Appellant with counsel, and Mr. Muhammad Bilal,

ADeputy District Attorney aiongwith Syed Asif Hussain Shah,
Superintendent for the respondents present. Arguments heard and

record perused.

This appeal is accepted as per our detailed judgment of
today. Parties are left to bear their own costs. File be consigned

to the record room.
%{Wwwfﬁw w
mber .

ANNOUNCED
17.10.2017

Camp Court, A/Abad.
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20.09.2016 . ",»Apbtél'lant in berson and. Mr. Muhammad

O

Siddique SrGR,forw the respondents present. Counsel for the -

appellant is not available. Seeks adjournment. Adjourned for L R

final hearing before the D.B on 18.1.2017 -at cémp court,
Abbottabad.

Membgy | Cha&ﬂm ' BN :
Camp court, A/Abad )

|

f
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1’8.01;.2017 Appellant in person and Mr. Muhammad Siddique, Sr.GP for the
respondents present. Since a full bench has been constituted for the
purpose of determining jurisdiction of this Tribuﬁal in case relating to
judiciary as such the appeal is adjourned for final hearing ta')l 18.07.2017

before D.B at camp court A/Apad.

Chaprman®

}‘ : | | Member
- | ‘ Camp gBurt A/Abad.
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S 17.6.2015 Appellant in person and Mr.Muhammad Tahir Aurangzeb, G.P for
i -

' -0 *.  respondents present. Due to non-availability of D.B, appeal is adjourned for

\
final hearing before D.B to 21.10.2015 at camp court A/Abad.

Chairman
Camp Court A/Abad

21.10.2015 None present for appellant. Mr.Muhammad Tahir Aurangzeb,
G.P for respondents present. Due to non-availability of D.B, appeal to
come up for final hearing before D.B on 15.3.2016 at Camp Court'
A/Abad..

Chax'man

Camp Court A/Abad.

15.03.2016 Appellantin person and Mr. Muhammad Saddigue. Sr.G.p

for respondents present. Arguments could not be heard due to non-

availability of D.B. To come up for final hearing before 1.3 on
20.9.2016 at Camp Court A/Abad.
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16.%.2015

ASsistant fer respendent fle.q] and Muhammad Ashraf,

Appellan’- in persoa, M/S yvvhammad-

As:Lf Ass“u " for respozadea& No.'l and.
pmhammad Alhraf y- Svad,l- foi respg.?dfea}ﬂ}' Y-} |
aba e . '_'.:

«t

¥ y,‘,

aloagm'-h Mr.whammad. "'ahlr %rangzeb G.Pl NN

s, orr

- .. S, LES - 4
for respoxadea'-s presen‘- Wr Hcan repl /c!}gq e
a5

coﬁmer‘a&s: ao‘- -&"bmi&'"-ed. Reqw.,vgs&ed for -
frrrher *1me..Allowed. Dlrec'-ed 0 Svbmiv
written .rep.ly/comnen’-s positively on

1643, 2015 -a+ camp conr d/Abad.

) Al
YN R .
'ISE N ? o L.

. . Chairmnan
Ca=p Conr+ A/Abad

*e

A’pﬁeliéﬁf i'n person, M/S Muhammad Asif,

' 'Supdt. for resp@niont N©,2 alengwith Mr.Muhammad-

Tahlr Aurann‘zeb u P for respendents present.

S e
Written reply submltted. The appeal B assigned s
te D.5 for rejeinder and final hearing fer

17.6.2015 at camp court A/Abad.

C’rFa irman

Camp Court A/Abad

N




concluded +ha* in khe.ciréhmskances, the imposition
.of penal+y by~ the au&horikj.was_poa garranked by *he

lawe ~he pointsz! rai%ed_a* the Bar need consid;raﬁion,'gtpﬁi
Admi+,sub5égk to all Jnss objec#ions. Process”fee & B
-gecnri+y be erosited within 10 dayse. mheresf*er, notices =
be issmed *o *+he responden+s for wfit~en.reply/00mmen&s

at camp-cour+.A/Abad on 20410,201%.

s -
: ~ T - - - ,\\‘ i e
|
|
: Pid = ~ Y (:‘t[\ v N
3 <

w9
| PR ‘ .
| -

%

7f-— - _200'10.20111.- Uo7 Appellant in 'person’,"'i;&/s irhammad Sharif,.

r-).l
€3]

ST G Snpde: and

heraz;ghmad,JhniarAélerk.onTbehalf”ef
of responden‘slﬁifﬁ?&r;Mhhahmad';ahir.ﬁhraﬁgééb;;
G.P praSenEouwri”Eeﬁ reply has not+.been received,
ancd. regnest. for. frreherivine made. 6y behalf: of
Lhéﬁrespondéhéﬁ.f;o‘cOme wp. for writ-ten reply/
COmmeqbs,fposi%ively, éL camp corr- A/Abad on

19.01.2015.
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Ul 2014

) accepted the appeal of *he appellan* and

- Appellan+ with connsel present and .

"heard. mhe learned comnsel for *he appellant,

inﬁer-alia,‘con&ended tha*+ i1n his order/
Jrndgmen* da*ed 30542012, *he Hon'ble
Administrative Jndge/Appellate Anthority

P

iy s . N .
while set*ing aside the order of +he an*horiry

\

. i.g. Distric* & Sessions Jndge, Mansehra,
. whereby, ‘the appellan* was compnlsorily re+ired

_from service,. *he Hon'ble appella*e anthoriry -

reiﬁs~a5@d_ﬁpe'agpellau* in service 'with no
back benefi*ékiéﬁﬁ aisd with a penal+y of
s*oppage of *hree copsecntive increments'e
~he learned cownsel main*ained *“ha*.wi*hholdig
of béck benefi*s at*er rerns*a*ement+ of *he .
appellan* was a penal*y no# provided for'in
the disciplinary law and in view of imbOSiLion

of *he penalsy of sfbﬁpaée of three consecn*ive
: W susal. - :

‘ incTemen*s, anonated +o donble jeopardy. mhe

learned conn sel frurther cop*endad +hat no*
only *he appellant was earlier exonerated by
?he’iﬁqvﬁr&'Officer,Ms.Javerié Sar+ aj Khan\',

vide ingriry repor* dared 20.11.2009.bm* the
I

Hon'ble Adminig*ra*ive Jvdge also expressed',

*he opoﬁion *hat i? cannot be held with
certainty *ha* “he lapse was on l-he'paz."'- of
+he a@pellan&. mhe leamed cornsel fwrther
ppin#ed on#% +ha+ eﬁen +he Av+horized Officer
aiso‘agreed with the findings of the said
ingriry officer whereby *he aﬁpellan& was

exonerated of *+he charges, vide his order/

fiodings dated 5.1.2010. mhe learned covnsel
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(:; — - 14/_01‘[2013.~ ... -No. one* is 'present pon - behalf. of the appellant..
Prellmlnary arguments could not be heard due to strike of the
Bar To come up for prellmmary hearing at Camp Court
A/Abad on 17/06/2013

H - . . -
L e e ! e =

_ ‘_ , | . Camp Court AM\bad

\‘..- LY 47.6.2013 - No one¢ i’s-'preserit on behalf of the .
z ' i appellant.’ Notices be issued to the appellant
' and hls c\,m“sel for. prellmlnary hearlng at

camp court A/Abad on 17.12. 2015.

Camp Court

{ —_ 1712, 2013 . Apbel-lanf: present iﬁ person, and
e : »réqnes'-ed. for .adjonrnmen* due *+o0 non-

. 'availé‘oi‘li'-y'of ‘his co“nsel. "o come np for
) o - preliminary hearing a* camp corrt A/Abad

on 114' 4, 20114‘.
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-The appeal of Mr. Syed Abdul AI: Shah Record Keeper Session Court Mansehra received

'-today i.e. on 11/07/2012 is incomplete on the following scores which is returned to the counsel
‘for the appellant for completlon and resubm:ssuon within 15 days -

1- Page Nos. 38 to 41 of the appeal are |I1egtble whlch may be replaced by Ieglble one.

2- "Two more coples/sets of the appeal along wnth annexure i.e. complete in all respect
- may also be submltted with the appeal '

SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
. PESHAWAR.

Mr. DILDAR AHMAD KHAN ADV. MANSEHRA
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BEFORE THE.

ERVICE TRIBUNAL,

KHY BER PA UN WA PESHAWAR/
Syed Abdul Ali Shahi..........ccccovivii, Appella
Versus
" District & Sessions Judge, Mansehra etc........... Respondents :
. SERVICE APPEAL
- .+ 4. . INDEX-
) S# | Description of documents Annexure Pages
1 Memo of serviceappeal | ... 1-12
2 Affidavit. . -~ . . .. 13
; 3 Correct addresses ?f the parties - - | ... 14
{ 4 | Copy of Charge report “A” 1S
5 Attested Copies Ofi both the orders “B”. 16-17
6 Attested Copies of; the proceeding, evidence, “C» 18-26
inq‘uiry report and :report of the authorized
. eOfF cer ]
7 COpleb of the order dated 15- 02 10, attested - “D” 27-46
copy of the report of inquiry report, evidence
and report of the atflthorized officer
X 8 Attested copy of ﬁﬁal show cause notice and . “E” '47-50
g reply. ' ,
9 Attested copy ofthe order dated 28 -06-2010 “F” -51-53
’ 10 Copy of the appeal “G” 54
T Attested copy of thc comments. “H” 55-61
12 Attested copy of_|udgment dated 30-05-12 and | “1” 62-70
Aff‘ davst ‘
13 Wakalat Nama .......... n

. Dated 30-06-2012

Syed Abdul Ali Shah
Appellant

.Through . m&‘ :
DILDAR AHMED KHAN LUGHMANI
Advocate High Court
Mansehra.
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BEFORE THE SERVICE TRIBUNAL,
KHYBER PAKHTUN KHWA PESHAWAR

Afﬂmj D83 »//9/ £5 Tk
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Syed Abdul Ali Shah son of Syed Sajjad
Hullssain Shah caste Syed resident of Pairan,
Te?sil and District Mansehra presently
posted - as Record Keeper Record Room
General Sessions  Court, = Mansehra

...Appellant

VERSUS

DlStI‘lCt & Sessions Judge, Mansehra.
Honourable Administrative Judge, Peshawar

' ngh Court, Peshawar.

Mr Murad Ali Shah, Civil Judge, presently |

posted at Upper Dir ,

Mr Shafique Tanoli, presently Sessions
Judge Kohistan ............ reens respondents.
§E_FRVICE APPEAL AGAINST THE
!

ORDER DATED 30.05.2012 PASSED BY
l

RESPONDENT NO.2 TO THE EXTENT
OIF WITHHOLDING THE BACK
| ,

BENEFITS AND _STOPPAGE _ OF

| _
THREE CONSECUTIVE INCREMENTS

I .
OF THE APPELLANT.

PRAYER: -

Le-supumitted u@

sad filed.

On acceptance of instant appeal,

impugned judgment and order to the
extent of withholding the back
benefits and stoppage of the

increments may kindly be set aside

)
i
1




.9~

and the appellant may graciously be

given back benefits and the
Increments may also be kindly given

to the appellant.

Respectfully Sheweth!

1.

That, the appellant was inducted in
the lower judiciary in the year 1985-
86 [and performing his services since
then without any stigma on the

service record of the appellant.

That, in the year 2007, the appellant
was posted as a reader with Mr.
Abdul Wahab Qureshi, judicial
Ma‘gistrate-IV Mansehra. In the
meanwhile some confessional
statements were recorded by the
above-mentioned Judicial Magistrate
on| 13.01.2007 in case FIR No.15
dated 09.01.2007 and case FIR
No.438 dated 12.10.2006 P.S.

|

Saddar Mansehra.

That, the appellant kept the above-
mentioned confessional statements

in| the record and the appellant

‘served with the above-mentioned

honourable Magistrate upto
27.10.2007. Later on the appellant

was got transferred to the court of -

N

N

R S N

R o
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Miss Nadia Syed, Judge Family

.Court, Mansehra where appellant

assumegthe charge on 29.10.2007
and the appellant handed over the
charge to one Muhammad Ayaz

Reader.

(Copy of the Charge report is annexed as

annexure “A”).

' Thait, in the year 2009 it was found

that the above-mentioned original
confessional statements were
missing as the trial of case FIR No.15
dated 09.01.2007 was pending in the
court of Syed Kamal Hussain Shah,
Additional Sessions Judge-I,
Mansehra, who addressed a letter to
the District & Sessions Judge,
Mansehra about furnishing
information regarding the loss of the
confessional statements. The learned
respondent No.l appointed Mr.
Zahid Mehmood, Additional Session
Judge-II, Mansehra as authorized
Officer on 21.07.2009.

Attested copies of both the orders are

annexed as annexure “B”).

That, Mr. Zahid Mehmood, the then
-authorized Officer appointed Miss




Javeria Sartaj, Civil judge,

Mansehra are inquiry officer

who conducted the inquiry

- and recorded evidence and

ultimately he submitted the

- inquiry report to Mr. Ishfaq
‘Taj, the then Additional

District & Sessions judge-III,

Mansehra. On receiving the

- inquiry report, Mr. Ishfaq Taj,
- Additional  District  and

‘Sessions judge-III, Mansehra

onward submitted the report to
the respondent No. 1.
(Attested copy of the

proceedings, evidence,

inquiry report and report of

the authorized Officer are ‘

annexed as annexure “C”)

That, after receiving the

- inquiry report from inquiry
Ofﬁcer as well as authorized
 Officer, the leaned respondent
No. | remanded the case back

- to  the then AD&SJ-II,

authorized Officer for re-
inquiry vide order dated 15-
02-2010. After receiving the

- order from respondent No. 4,




© . AD&SI-II, Syed Murad Ali
~ Shah, Civil Judge, Manserha

. has been appointed. as in

inquiry Officer, who

- conducted the

. inquiry, recorded the evidence

and submitted his report to the

‘authorized Officer.

(Attested Copies of the order
dated 15-02-2010, report of

inquiry officer, evidence and

~ report of the authorized

Officer are annexed as

annexure “D”),

That, respondent No.l after

- recelving the inquiry reports,

- issued final show cause notice

to the appellant. The appellant
submitted  his  reply  to

respondent No.]1.,

(Attested copy.of final show

cause notice and reply are

annexed as annexure “E”)

That, the respondent No.1 by

irﬁposing the major >penalty,

compulsory  retired  the

~ appellant vide order dated 28-
06-2010. (Attested copy of




the order. dated 28-06-2010
. “is annexed as annexure “F”), |
9. - That, feeling aggrieved from

~ the order of respondent No.1,

A.appellant filed an appeal
before Honourable respondent
No.2.

(Attested copy of the appeal

. Is annexed as annexure “G”,

10; | That, during the course of

: proceedings  before  the

Honouable respondent No.2,

“respondent No.1 submitted his

‘comments. (Attested copy of

‘the appea] is annexed as
annexure “H”.

11. That, the leaned respondent

| No.2 vide its judgment and

order  dated  30-05-2012

accepted the appeal of the

-appellant and- reinstated the

‘app_e]lant in- service, but the

Honourable -respondent No.2

withheld the back benefits of

the appellant and also stopped

three consecutive increments.

(Attested copy of the

judgment dated 30-05-2012

is annexed as annexure “J”,
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11.
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That, the appellant being aggrieved
from the judgment and order passed
by Honourable respondent No.2 to
the extent of stoppage of increments
and withholding of the back benefits,
seeks the gracious indulgence of this
Honourable Court inter alia on the

following grounds: -
GROUNDS

That, the judgment and order of the
Honourable respondent No.2 to the
extent of withholding of back benefits
and stoppage of three increments is
wrong, illegal, against the law and
facts which is not tenable in the eyes

of law.

That, the Honourable respondent

No.2 has not taken into

- consideration the material available

on the file while disposing the appeal
of appellant as it is crystal clear from
the available record that the
appellant since his induction in the
judici_al department has a good

service record and there is no even a

single stigma on the service record of




1ii.

iv.

the appellant. When the original

confessional statements were
reported to be lost, the appellant was
not posted with the concerned
Judicial Magistrate as the appellant
was got transferred and took charge
with  another  Family  Judge,
Mansehra. Appellant handed over
the charge and all the relevant
record to Mr. Muhammad Ayaz
Reader. He never reported about the
loss of  original confessional
statementsto any responsible officer
for about two years. Due to this
reason, Miss Javeria Sartaj Civil
Judge, Mansehra as well as Mr.
Ishfaqg Taj, Additional Sessions
Judge, Mansehra only issued
warning to the appellant keeping in

view all this record.

That, respondents No.3 and 4 fixed

the »responsibility on the appellant

without any record and reasons.
Similarly, respondent No.1 passed
the order of compulsory retirement
against the appellant without any

reason and justification.

That, the order of learned respondent

- No.2 is the result of mis-reading and
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Vl.

Non—feading of the
record/evidence available on
the file.

. That, appellant also sworn

affidavit ~ before  the

. Honourable respohdent No.2

“about his innocence and the

learned respbndent No.2 also
took the verbal oath before his

goodself, this fact is also

‘reflected in  the impugned
- Judgment and order even then
the impugned order was

- passed against the appellant.

‘- That, the bopy -of  the

~confessional statements were

already exhibited during the

_course of proceeding of case
“FIR No. 15 and 438 and both

- the cases were also decided by

the respondent No.4.

 (Attested copy is attached

- herewith.)




Vil.

That, no one has suffered form

~ the loss of the confessional

statements, the  honorable

B respondent  No.2  should

~exonerate the appellant from

Vill.

the charge.

That, appellant has 25/26

~years service career and there

~ is even not a single complaint

IX.

- against the appellant regarding

mis-maintenance _ /

management of the record.

That, there is different
opinions of the inquiry /

authorized officers.

One is  exonerating the

appellant while the other is

leveling charge against the

‘appellant.  The  appellant

cannot be punished even for

minor penalty keeping in view

‘the available record.

That, the learned respondent

- No.3 has also not complied

with the relevant provisions of
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law  while conducting the

inquiry against the appellant.

A_That there is nothing on the

record which may demonstrate
that the appellant has ever
gain any monetary benefits
form anyo_he | a.nd- similarly
there is even not a single iota
of evidence that anyone has
suffered from monetary or any

other loss.

- That, there is no evidence
_against the appellant that the

~confessional statements were

lost in the period of appellant

-or form the appellant, rather T
~handed over the charge

' 'including all record which was

in my possession to my
successor . copy of charge

report is also annexed.
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has not taken into consideration

these important facts of the case.

That, the appellant has taken oath
on the Holy Quran that he has never
committed such like act but the
learned respondent No.2 has not
taken into consideration the oath of

the appellant.

That, the judgment and order of the
Honourable respondent No.2 to the
above-mentioned extent is  not
maintainable in the eyes of law in any

manner whatsoever.

It is, therefore, most humbly- pfayed
that on acceptance of instant appeal,
impugned judgment and order to the
extent of withholding the back benefits
and stoppage of the increments may
kindly be set aside and the appellant

may graciously be given back benefits

-and the increments may also be kindly

given to the appellant. M @A/

Dated 30.06.2012
Syed Abdul Ali Shah
...Appellant
Through
H -~

DILDAR AHMED KHAN LUGHMANI,
Advocate High Court,
- Mansehra.
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AFFIDAVIT.

I, Syed Abdul Ali Shah son of Syed Sajjad
Hussain Shah caste Syed resident of Pairan,

Tehsil and District Mansehra presently

posted as Record Keeper Record Room

General  Sessions  Court, Mansehra,
Appellant, do hereby solemnly affirm and
declare on oath that the contents of this
appeal are true and correct to the best of my
knowledge and belief and nothing has been -

concealed from this Honourable Court.

SNWM(KV

Syed Abdf Ali Shah
(DEPONENT)

Attested
Holdm Ullal Khan
(Adwocate) - Noiai; Public

istt: Mansehra. »

T

Dated 30.06.2012
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BEFORE THE SERVICE TRIBUNAL,
KHYBER PAKHTUN KHWA PESHAWAR

=
Syed Abdul Ali Shah ... .. ..... Appellant | ‘
VERSUS @

District & Sessions Judge, Mansehra etc. _ ’:
ceoeeieeen oo Respondents i
SERVICE APPEAL | o

CORRECT ADDRESSES OF THE PARTIES

APPELLANT
Syed Abdul Ali Shah son of Syed Sajjad
Hussain Shah caste Syed resident of Pairan,
Tehsil and District Mansehra presently
posted as Record Keeper Record Room S
General Sessions Court, Mansehra. ’ '

RESPONDENTS

1. Dustrict & Sessions Judge, Mansehra.

2. Honourable Administrative Judge, Peshawar
High Court, Peshawar.

3.  Mr. Murad Ali Shah, Civil Judge, presently
posted at Upper Dir

4. Mr. Shafique Tanoli, presently Sessions
Judge, Kohistan.

Dated 30.06.2012 @S\”w‘( P(Ll /

Syed Abdul Ali Shah
...Appellant

Through .

DILDAR AHMED KHAN LUGHMAN],
Advocate High Court,
Mansehra.
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CHARGL REPORT \;.,«-~(--),~;~--

. 5’, . -
N In compliance the order of HMon’ble District &
w /e
. ... Sessions Judge; Manschra vide Order No, . L8 5/ . 7
dated ﬂf (e 0 ) _,S}wﬁ( ‘H’bd’“’e AW ghoak &‘L'M

do - hereby relin"quieh thc , chargc of the post .,6f

gﬁ/‘;d/‘/'."" Lod'won 3? /""-D?(F-N) /jﬂi -

y ‘.*“‘z( A
o UR . (gw ( foewd A clagy
.- ,wu"{"(/ - T U &éu&é——v Z) Aé;&(ﬂ/’\/é,/g&}
Y ' Y4
‘ A oSt C/Z// ]/‘é%(/
' S M?/M-&QA/V'»-

ﬁ‘-k"'b’“’ as above dated __A S 2 le o )F.N) R

, 1 have taken over the charge of the post' of
H

|

|

|
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_4@_? _ ASJ-l, Msr Dazm/w,m.e ATA WA
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I'he learned Diserict &l 3(.‘\%!0(1 s Judge, \
Manschra. u' '
o/ c
, Subject: Missing of Qrigrinal Clnn!oxbton/%thmv up bnquiry.i ¢
A
\ D
Dear Sir, V{4 .

///3 ) O \ o /

1// This courl is hearing~casc vide F lR 15 dated
o : \ia s ‘

/A’V) 09.01.2007 u/s 302 PPC P.5 ﬁi‘ld‘w aﬁ\%‘ a in which Mr
: L 0L ) . Abdul Wahah Qureshi learmed former CJ/JM, Mansehra

(

purportedly recorded confessional statement of the aced Imtiaz

s/o Khant Zaman on 13.01.2007 bul the same has been

missed/tost and was led secondary evidence thereo!. It is,

therefore,  brought into your notice for selting up inguiry and

(o fix the responsibilily of the delinquent person(s) as the

oL . o 1 . . X . . s
malter is of great concern and grave nature with the judicial

N :

. i N
’ - .
T '*/1..-)/ VAN S rocord,

£l L N /W.)g:/.pw . f/ '
, | A %?19{7

] e B - » ’
A N L R 2 s perysy SYED KAMAL 1TUSSAIN STIAT,
R ~ gt ’ Additional Sessions Judge-1,
R AnAX &0 gler . Mansehra.
» *
- * . N .M” .
O it o GRS
» ‘ " -
H
’4: W |




: Judgeél, Mansehra, respecting missing of original confession in case FIR No.15 dated

) 09 01.2007 reglstered under sectron 302 PPC w1th Police Statron Saddar Mansehra

- time, for further necessary actlon

OFFICE ORDER. -

Consequent upon . the wrrtten report bearing - No 408 dat t¢
15.07. 2(}09 sent by the court of Syed Kamal Hussaln Shah Addltlonal Dlstrlct & Sessrw

Therefore in order to arrive at Just and proper conclusron 1 deem 1
proper to hold a departmental i mqurry in the matter as such I, Anwar Hussam District & |
Sessions Judge, Mansehra being Authority, hereby appointed Mr. Zahid Mehmood, Rt
Addrtlonal District & Sessions Judge-III, Mansehra as Authorized Ofﬁcer ‘with the
directions to look into the matter and appoint a Judicial Officer as Inqulry Ofﬁcer and lﬁx,
respounsibilitics on the shoulders. of concerned defaulter/ ofﬁcral and also subrmt his

recommendatron along-with i 1nqu1ry report to the unders1gned within the shortest poss1bie '

Dated:21.07. 2009

- District & Sessions Judge,
Mansehra.

- OF FICE OF THE DISTRICI' & SESS]ONS JUDGE MANQEHRA.V _
No. B! 7 23 q 87@ Dated Mansehra the 2./ / &7 ./2009.:

G

Copy forwarded for information and necessary action to:-
- T _ ,
. : \ .
1. Syed Kamal Hussam Shah -Additional District & Sessions Judge L
Mansehra with reference to his letter quoted as above.’

h)

i

Mr. Zahid Mehmood, Additional District & Sessions Judge-111, o
Mansehra /. Authorized Officer. Original letter / complamt furmshed by
Additional Drstrlct & Sessmna Judge-I, Mansehra 18 also enclosed hetewith.

ﬁ,‘{f"/

3. Ofﬁce Copy. ‘ o _ %;’*

District & SesSions Judtge,
‘Mansehra, -
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No. 40 g AS)-1, Msr Dated Mauschra tic

To B
‘The leurned District & Sessions }L}d"l.,
Manschra. /
i
N Subject: Missing af Qrizinal Confession AStting up Inquiry.
e "~ p ‘ = ‘

Dear Sir,
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v Pile of 1nou1r“'
le ¥ be. ﬂrenarmd Present Derused 1N ordeP

earliest for further ‘ j
St r -further anpro prlaue action alengwith the

OFFICELOF THS MR.ZAHID MMLNCOD ADDL: DlSTRICT & qB.ﬁ

- FUBGE /AUTHC Y
CUIBGE /A pa f'imﬁ D OJ:' LCJ“IP. M4 P‘")-JJ:??

Two & neets ,one complalnt letter

2 4
econd of ‘1ce order of laner received from the

OfF3am of las ) st
Lice of le arn ed Di 1c 2 Segg-,nb Judge Nansehr”

to ¢ onduct inguiry under the Govt: of NWFP Puollc

ervants Efficiency ana 913c1p11nerv Rules 4972 agai st
= ol ‘

ss Javeria Sartaj Civil Judee/J MIC

X

the oCbhbGd/O fliciel,;

Jdeehkd is appointed as ’nquvhj oiflcPr wigh tﬁe

Q%LQCCIOD uo bola an 1nqn1tv and aubwlt hnr feDor%'at‘the
- b -G i

:

reéccmmendati of © : i Or : ‘ \
e iaetion of the Inguiry Cfficer, Statement of
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Tagqui. s racaived froum tae court of learqed

ADS wabid .lehmnod, be registerved . Concerned oficial

Ba summnned for 1.2.200%. {gnﬂ)’g

C.2 1.9.2003 )

-

Accuszd/official presgznt, given copy of i

statement of allegatioas. To-come up for reply on 5.').20"03
(\
-

Accusad¥/o®ficis)l preseht. Renly not submit ted

3

as he reduerisd for adjourmmeant, which graated Tor 12.7.09

.

. Pa R -

r . N
iy

N T )
~O.4 0 12.3.2009 :

v

Accuse. o7 icial preseat. Reply to statement
nf allepations submittel. To come up for evidence Trom
complainart stie. concorned Muharrir/head 2r Lua 1.0

\
. .. - . -y - . _.’ '{\ ’: Y - . .
33 i,ubc2Y alongaille rocoed T 20, 500U W

accused official presnet. Witnesses not
~summoned. Muharrir is directed to issue the process today

and concerned Muharrir/Reader and IO be positively zummc
L)
for fo. [o-°3 &

6r.6 10,1€.09-

.

v . Agcused efficial present. Mukgrrir kas

issu;ed the precess sgéiust ‘4ﬁhaﬁrir/3eader ef learmed
the then Abdul Wahgh Oureshi; Gpstead eof the Mubarrir
Reager of Syed Kamgl -Hu,aso.i-é Shak learmed ARJ, Maaseh
ﬁe is directeé to fresh issue the netioce te Mub,a‘rj‘.r-ir/

. ' o
Regder of Syed Ramal Hussain Shah, learned ASJ,Magnsrhk

tor zo-/2°°7
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eBe present ACCUS@@/@flleAal and wztnﬁ

ne&ieeé f"@ 24 . lo- = ?
2.8 24.18.09

Accuqed/@f’icial Brese o Muharrie ﬁ@sﬁf".@f legrned

: A d el L a

SSes-Be E@siti#ely

IAqu‘I Ma&:;eh &o desmi*""e setvice —m.iasent; be arrested threugh
WA for 28-/o-e9alongwith - : . mtm- e T
rpe, geith recerd of caw FIRN@Q 15/@790/5

| @9 - 28, 1. 09

ACcLsed/efflcial taresetu, Muharriv‘ Bahsir of 'l ‘r f?,
&Nng B Learnes

S,
A3, mresan‘t hi:-, statenent - ‘I“ec@r&e.i as BW.1,

statement @f ”‘"lmi]ﬁa 2"137

accusedfefTicial »
. gcerde . :
901« @ﬂdelﬂ @I’l 2.0‘—/,.’ 0? d a8 . %fj@f'el T@ COmE . un

R QT " ~ )
f R : °
P -
: 0
.

O}O 201109

Vide my detalled inquiry. 1epo1t sepa1atclv place“l on E1e accused / off1c1a1 _

- Aldul Ali Shah Reader is Exoner'ated flom the chalges . however, he 1s ‘

Py

) War‘ned to be rcareful in future The mqmry report 13 submltted befoxe the

: eom of Mr. Zahid Mehmiood “ASJ-IIl, Mansehra, /Authouzed Inquu‘y Offmer,

~ —

for fur he1 necessar) actmn, please S .

(JAVERIA SARTA] KH'AN)

CJ/Inquiry Officer, Mansehra.

% "?@%‘*




\\ IN THE COURT OF IAVERIA SARTAI KHAN CIVIL IUDGE-VIII/
INQUIRY OFFICER MANSEHRA

' Inquiry file no. 32/6 OF 2009,
| Date of Institution _ . 31.07.2009
Date of Decision ~ ©2011.2009

| Inquuy Agamst Syed Abdul Ali Shah Ex-Reader to the cou1t of Mr. Abdul
Wahab Qureshi the then J‘M, Mansehra.

INQUERY REPROT.
Brief. facts of the Inquiry in hand a1e that- mstant 1nqu11y has been malked‘.
' to this cou1t by Mr. Zahid Mehmood learned . ADJ-I, / Author1zed Inquiry
Officer, Mansehla for conductmg mquny against Syed Abdul Ali ‘Shah, Ex—'
'-Readel to the court of the then JM, Mansehla who was 1eportedly on the written
5p01t bear; ing no. 408 dated 15.7. 2009 of Mr. Syed Kamal Hussam Shah learned

AS_J-I Mansehla has missed/lost the confessmnal statement of accused Imtlaz

1ded on 13.1.2007 involved in case FIR No 15 dated 9 1.2007 u/s 302 PPC PS -

,,Saﬂdal Mansehra. On complamt of learned AS]I “Mansehra, an Inquny is

- ordered to be conducted and Mr Zahid Mehmood learned AS] 111, appointed as _

- Authouzed Offlcel who malked the same to the court of under51gned for
conducting i 1nqu11y against the accused/ off1c1al under Govt. of NWEFP, Pubhc
Selvants Eft1c1encv & Disciplinary Rules, 197’% ‘ .

On recezpt of 1 mquuy accused/ official was summbned who attended the
court, copy of statement of alleoatlons given to hl/m who filed 1eply and case -

-~ was flxed for, ev1dence '

Abdul Basir Muharl ir appeared as EW 1, on behalf of complamant who
blought original Trecord of case FIR no. 15 dated 9.1.2007 u/s 302 pPC PS Saddar

Mansehra, who stated that original of said confess1ona1 statement was not

available on file, however photo copies of same aré exhibited as ExPW5/1 to
ExPW5/3 'on-eriginal file. Durihg Cross -exam_ination' he admitted that in the
instant case Prosecution had submitted apphcatlon for secondaly evidence on
29 11.08 which was accepted and statement of Abdul Wahab Qureshi 1eamed
]M Mansehra was recorded. | '

‘On the other hcmd Statement of Abdul Al Shah Reader - accused/ official

. Tecor dad as RW 1.

- -
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Accused /official ‘in his reply NL}QW cause notice stated that said file has

, beén submitted for trial by his successor and in case while submitting the judicial - : e
" file and had there been no confessional statement, it could have been pointed out
at :'rhe outset , but such a disclosure has been made after the elapse of sufficient |
tirme. He further stated that said file has come into the hands of so many officials
of the court, therefore, responsibility can not be fixed against accused/ official in
absence of cogent or concrete evidence.

[ have gone through the available record.

After which I came to the conclusion that as per complaint “original
confessional statement of accused Imtiaz FIR No. 15 dated 9.1.2007 u/s 302 PPC
PS Saddar Mansehra has been found missing, during recording statement of Mr.
Abdul Wahab Qureshi, the then learned JM, Mansehra and complaint was
submitted by learned ASJ-I to Iea-rned D&S,], Mansehra, for éetting up inquiry
and to fix the responsibility of the delinquent person (s). Record of relevant file of

case FIR No.15 u/.s 302 PPC would reveal that statement of Abdul Wahab

x

S
.

“

Qureshi the then learned J.M Mansehra has been recorded, after granting
permissions for secondary evidence to Prosecution. Confessional statement of ‘|
accused Imtiaz was recorded on 13.1.2007, while statement of Abdul Wahab
Qureshi the then learned JM, Mansehra was recorded on 29.11.2008, aftér 1 year
and 10 months. As per statement of accused/official he was transferred from

the court of Mr. Abdul Wahab Qureshi the then learned J.M Mansehra on |

27.10.2007. No cogent record / evidence is available on file which could fix the

‘responsibility only on accused/ official, as challan was put in court on 28.5.07 and
at that time this fact, (missing of original confessional statement)- has not
brought into sufface. Furthermore stateinent of Abdul Wahab Qureshi then
leaner J.M, Mansehra has already been recorded and photo copy of said are
already exhibited on court file. |

In the hght of my above findings, accused/ official Abdul Ali Shah Reader
is Exonerated from the charges , however; he is Warned to be caleful in

future.

Dated. 20.11.2009 JAV 2@ RiAJ KHAN)

/ CJ-VUIl/Inquiry Officer,
Mansehra. A
Ve o -6}
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To
. Subject:
: ‘ .l')ear Sir,

The learmed District & Sessions Judge,
Manschra.

e q‘ﬂm 3

Missing of Qw’ i (.onlozwlon/qé‘tﬁm}, up Inqtu&
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CR: 250140690. o Inquiry file'receivgd back.
Flace for 0%.12.2009 feor further proceedings.

2

(Zahid Mehmeod)
‘ ' ' o _  AD%SJ-III/Authorised
] ' b o ~Officer Mensehra.

OR:- 03.12.09, - . The imstant case file is fixed
for further proceedings on_(&.)2.09,

\Zdhld i mood)'
AD2SJI-IT /ﬂuthorlspd
Offlcer Mansehra,

oD

CR, 48¢12c2009?~ | ,: B The instant cese file 1s fixed

. . ¥ for further preceedin;; QB—J\pS—"a‘

ORDER : e : 7
' 5.1.2010

Inquiry report received

Examination of inqulry report
reveals that 'an .inquiry against Syed
Abdul Ali -Shah Ex Reader to the ‘court
of Mr. Abdul. Wahab Qureshi, +the  then

<

Judicial Magistrate Mansehra was

initiated on the complaint of Syed
Kamal Hussain Shah the learned Addl

Sessions Judge-I Mansehra, qua. the
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~a¢cused—officia1 has  misplaced  the

-~

confessional ‘'statement of the accused

Imtiaz recorded . on 13;1.07,‘ faéing
trial in case FIR No. 15[idated 9.1.07,

under section 302fPPC of Police Station -

Saddar Mansehra; On: the lrecgipt _of
cqmpléiﬁt, the -authority ~ directed
inquiry againétifhé acbﬁsed~official. |

‘Mr. Zahid Mghmbod, learned ADJ-
IfI/ Mdnsehra;'my bredecgssor—ih—office

was appointed as an Authorized Officef

and same was marked to Javeria Sartaj

Khah,'Civil Judée{XIII, Mansehra ‘as an

Inquiry Officer. Hér-‘geﬁailed report
‘has been  received. She  recorded
"evidence and statement of accused-

official’ and came to the conclusion

that accused—officiall was 'transferrgd

~from ‘the tourt of Abdul. Wahab Qureshi,

Judicial Magistrate on 27.10.07. That
no evidence was. available on'' record,
which " could. directly fix . the

responsibility only on the ~accused-
. - . \ / . N

- official and therefore, had exodnerated

the accﬁsed“official .Syed Abdul - Ali
Shah from the charges with the warning

to be careful in fufure.
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I find myself in - consonance with
the inguiry report as the ~accused-

official-got transferred from the court

of ‘the - Judicial Magistrate. and
thereafter, the . record,‘came under thevf

-

CUStOdj of the other reader,.henoefoith:

Y

‘the accused OfflClal alone could not be

)

~held . liable. However, warning be.iseued
to the' accused-offieial as suggested

N pet

‘and report be sent to the authorlty

Ashfagque Gaj,

Addi: District & Sessions Judge-lil,
Mansehra

5853
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OFFICE ORDER.
/

It has been b10u°ht into my notice by Mr. Ishtaque T cg ;

Additional District & Sessions Judge-11I, Mansehra vide his letter No. 23 datui
10-02—2010 informed that a sessions case titled “The State Vs Asad Shah” vide the
FIR No. 438 dated 12-10-2006; registered under section 302/109/34' PPC with!

Police Station Saddar Mansehra is pending in his court, in which Mr.- Abdul Wahab -

Qureshi the then C1v11 Judge-cum Judicial’ Maglstrate Mansehra purportedlv -
recorde the confessional statement of the ‘accused Asad, Shah son of Zamin S) ]dil
on 13-01-2007 and handed over the same in original to hls Redder ndmely Ab(lul
Ali Sh¢n for safe custody but t}e same has not been fouad on the IBCOId avauable
with the court. ‘ |

On >ummomng the officiel conccmed appeared and
rcqucste d the court for giving him some more- time, so ihal he may be able tc i ace
and prcduce the same before the court coricerned.  Cn 06-02-2010 he _falled to

produce the original confessional statement, but has produced the photocopy of the

Cosame ¢ upled with-the questionnaire and the cer t1f1cate

The officer concerned asked the undersigned  tor

beginning an enquiry to fix the responsibility of the delinquent official 'as the 1hatter -

1s of great concern and grave naure 1ega1dmg missing of evidence.
' . The Judicial Oifu,ex concernzd also mfouned the 1nder-'

signed (hat previously an inquiry in case FIR No.I5 dated 09-01-2007, registered

u/s 302-PPC, with Police Station Saddar, Mansehra was also conducted againét this

official in the same manner, on the complaint of Syed Kamal Hussain Shzlh

Additional District & Sessions Judge-1 V[dnse}ua in which the sdid official h.as also

Am15plac,d the confessional stalement(o) of the accused. As a result of the said

inquiry & warning was issued to him, after corniclusion of inquiry on 05-01-2010.

On receipt of the instant report, the office pro(lucéd the
inquiry file already conducted against him on the complaint of Additional D.ist'rict &
Sessions Judge-1, Mansehra on the directions: of the ur’lderéigned and tﬁe same has

been perused.

Record shows that after receipt of the written report vide:

No: 408 dated 15-07-200¢, the undersigned being Authority, appointed -Mr. Zaliid

Mehmood the then Additional District & Sessions - Judge-11,- Mansehra as a

Authonized Officer vide Office Order bearmg Endst: No 3784-86 datcd 21 07-201¢ ‘9
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with the directions to look into the matter and appoint a Judicial Officer as Iaquiry

Officer and to fix respousibilities on the shoulders of e concerned desatlter
official’'s). He was also directed to submit his recommendation alongwith his
tnquiry repoit to this office within the shortest possible time. | (

The above named Authoriégd Officer after rece:ipt‘of
inquiry file alongwith oifice 0;"(1«:1‘ mentivned above a:ppointed Ms Javeria Sartaj .‘
Civil Judge-VIII, Mansehra, as an Inquiry Officer for holding a departinental
inquiry into the matter agai'nsi the official(s) concerned, who completed the said
inquiry and submnitted her report to- Mr. Zahid Mehhood the then Add:tional .
Session Judge-11I/Authorized Csfficer, Mansehra for further necessary action vide
her Order Sheet No. 10 dated 20-11-2009: The file was geceivéd back in the C(.)ui‘t of
Additional District & Sessions Judge-1li/Authorized Officer, Manschra on 25-11-
2009 ar.d remained there up to 18-12-2009.

In ihe hleanw}'lile Mr. Zahid Mehmood the then

.Addltl()[la] Dlstuct & Sessions Judge-IiI, Manselua/Authonz,ed thcu wau

transferred and Mr. Ishfaque Taj assumed the duties in his place, who 1elum =d the
same inquiry file t s office on 05-01-2010, with the remarks that as there vas 16
evidence on record except the (lmly staterient of accused official (Abdul Ali Shah)
which could directiy fix the responsibility only on the accused officiul and, thecefore,
had excnerated the accused official from the charges with the warning to be careful
in future,

.The‘present re_pcu"t against the said official clearly shows
the lack of interest in perforniance of his official duty. On the other hand, the
enquiry officer and the authorized officer is supposed to, forward his
recomirendations and cannot cecide the issue. It is the function of Appointing
Authority who can award the punishment tc any delinquent.persoh(s) after approval
of suggestions submitted by the Authorized Officer. 'In this inquiry.. the Inquiry
Officer has awarded the punishn-lent to the o’fficial concerned which is a violafion of
Rules and is therefore ot no consequence or legal effect. It is relevant to mvntmn-
here thzt in fact warning is also a minor pumshment under the relevant Ruh s but
the Inquiry Officer is not competent to award the same uader the Rules.

Similarly the Authorized O:ficer can remand the said

Inquiry ‘report back (o the oficer concerned for re-conducting the inguiry or

- rewritinig the final order according to Rules, but both tie Inquiry Officer as weil as

the Authorized Officer failed (0 perfonn iheir fuiciions iiccording o requiremant of
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Rules. As such in the light of above noted ¢ ncumslan& I decrn it properto renmiand

not only the pervious inquiry report to Mr. Shafique’ Aluned Tapoli Additional
District & Sessions Judge-IT, Mansehra who is appointed as Authorized O ficer 1o
hold . a departmenial inquiry i the mateer, but also apooint Authorized Offscer in
the present written report submitted by Islifaque Taj Additional Disirict & Sessions .
- Judge-101, Mansebra vide No.2% dated 10-2-2010 to hold a separate mquiry a gailisi
the same official as he s invoived in both the cases énd submit his.both reports
alongwsth his opinions/recommendations . within the “shortest possibie . nmie - for
further necessary action. ) | :
- | Dated 15-02-2010 '=' - o /,) ‘o
! :
| ‘ ' ' District & Sessions Judge,
Mansehra

L \ _
OFFICE OF THE DISTRICT & SESSIONS JUDGE, MANSEHRA,

No. to6)— &7 [ Dated Mansehra the 1S /oz / Z010

Copy forwarded for information and necessary action to:.

i Syed Kamal Hussain Shal Additional Dim'ict’& Sessions Judge-!,
Munselwa with refeence o s ietier {Uo sted as abov
2. Ivir. Shafique Alimed Tanoli, Additional Ulsuu & Sessions Judwc-

[I/Authorize efficer, Mansehra.
3. Mr. Ishfaque Taqj AdL 1onal Dtstnu & Sesslux Judge- Ill, Mansehri with
" reference to his letter quoted as above.
4. Senior Civil Judge, Manschra
5.+ Miss Javeria Sartaj Civil Judge- VII[ Mansehra.

6. Official concerned fer information with the directions to appear hcio;e
" the Authorized Officer as and when summoned.
7. .. Office copy.

. ; 3 {/—-——;

District & Sessions-Judge, -
Mansehra
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The District & Sessions .judge, C ;:.,

Mansehra.

- Syed Kamal Hussain Shah,

Additional District & Sessions Judge-I,

Mansehra.

) Dated»Mars*emaﬂle

e
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;57 12010.
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SHoifiTee ) . Accused<officig) namely -Syed
. 4bdul A4li Shah prezent. Te come up for
statement of allegations & charge sheet.

on___ L8 3., S

A }%h‘mat?. _Taneli)
ARET-TT/ ddthori zed
Offic er, Mansehra,
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RS
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Syed Abdul Ali Shah accused/official is
Statement of allegations and the charge sheet framed. In order
to conduct inquiry under the Govt. of NWEFP, Civil Servant
Efficiency and Disciplinary Rules 1973, Syed Murad - Ali
Shah, Civil Judge, Mansehra is appointed as Inquiry Officer )
with the direction to hold an inquiry and submit his report at \
- _ - the earliest. Statement of allegations and charge sheet coupled
RN with the inguiry file be semt to the Inquiry Officer.
T ~Accused/official is present who. is directed o appear on
08.94.2818 before the aforesaid Inquiry Officer and submit his
written reply. File be sent under the proper index. C

o ) P ) ‘
(sseamé iRIAD TANOLI

* AD.JIE, Manschra/ Authorized Officer.




Inguiry report received.
I was appomted as Authorized Officer by the learned Dasmct & Sessxoas Judge,

Mansehra v:de his_order bearing endst. # 1061-67 dated 15 02 2010 to hold fresh
inquiry against Syed Abdul Ali Shok, Ex-Reader, who has msssed/lost the confessional

statement of the accused- recorded by Abdul Wahab Qureshi, learned Judicial

Magistrate, Mansehra in two murder cases registered vide FIR # 15, dated $9.01.2007,

 Ws 302 PPC of P.S Saddar Mansehra and FIR # 438, dated 12.10.2006, u/s 302/109/34

PPC of P.S Saddar Mansehra.

'llie missing of the confessional statemem came to light during the mal of
murder case registered vxde FIR # 15 dated 09.01.2007 u/s 302 PPC in the court of
leamed Addmonal Sesswn Judge-1, Syed Kamal Hussam Shah and he brought mto the

. notice of leamed Sess:ons Judge, Mansehra for inquiry and actios.

The confessxona! statemem in case FIR # 438 dated .12. 10,2008, u/s 302/109/34
PPC of P.S Saddar was also lost by the same accused/ofﬁclal and mported by the
learned Additional Sessions Judge, Mr Ashfag Ta_;, during the trial of the case.

" On receipt of the file from the amhority, Syed Murad Ali Shah was appointed as

Inquiry Oﬁicer after charge and statement of allegation and bts mport has been wg?xved
Vel vle
after recording the evidence, ﬂt}f*““" me eaused o ﬁ""" et / veope #

Laas of M\&i&é&low&p é'l-o.i-ceku.e.ui‘

It is admitted fact that both the confessional statements recorded by the then

Judicial Magistrate were handed over to the accused official Syed Abdul Al Shah for

proper custedy, however, later on he was transferred and he handed over the charge to
Muhammad Ayyaz, Reader who has categorically stated that'no confessional statement
was handed over to him. T | o

Thohgh no Qpeciﬁc procedure for the custody of the confessional statement is
prescnbed in the l¢w and procedure, however, in practlce it is always handed over to the
Reader of the oourt for safe and proper custody and he produces the same at the time of

. exammatlon of the Judicial Officer who recorded the oonfessnonal statement. 'merefom, .

T l’ i

the accused/official cannot be exonerated from the responsnbnhty ami lnabsluy of the
loss/nnsplaoement of the confess;onal statement which is very material plece of

evidence and it has been observed with great concérn that judicial record has sometime
been tempered, which favours the accused. Therefore, I am in ag!‘eement with the
ﬁndmg qf Inquiry Officer and hold accused/official Abdul Ali Shah responsible for the
loss of the confessional statement and recommend the major penaity of compulsory

retirement. This report be sent to the authority.

. (SHAFIG AHMAD banoLn
Additional Sessions Judge-{i,
‘ Mansehra.
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" CHARGE ™

Whereas, the Aund‘ersigned being Authorized Officer in your case

_has been directed by the Authorityﬂ)éétrict & Sessions Judge, Mansehra

‘to conduct 1 mcgmrv aoamct you under the Govemmem Sewants (E&D)

‘Rule 1973 on the: foﬁowmg allegations: -

That you Abdut All Shah, Ex- Reader to me Court of M Abdul

AWanab Quresb the then. ;udxcidi Magistrate, ’Viansehra, have

m:ssed/mst the co: 1fessaona} st&te«ment of accused Imtiaz recorded
on 13.01.2007 mvoived in case FER #15 dated 09.01. 2007 u/s 302
PPC 'registered in P.S Saddar. Mansehra and FIR # 438 dated

12.10:2006, u/s 302/109/34 PPC, P.5 Saddar regarding wh:ch you

falied to o:fe. any p}auﬂbke ex ;ﬂanatmn

And your act amounts 10 mmcanduu d-:ﬂd Iaok of mterest m

nerfornm ng of your dutv as a public a‘L‘W&Bi as cktaﬂed in a,ncﬁosed .
Y

tatemeitt. of aliegations aheady piowded and yc»u are herebv char*re by

uhe same.

And «,ﬁaz’ee you for the same with dtrec&on o quamrt written

dezenc» and state if you desire to be heard in pez son,

Mame)}nm A
AJ.G?,ZO}.Q ;
- !
(Skafig Aimmd Tanaie)
i g; Lot / Addi: D:smcr Sessions Judge-II,

/ Marnsehra, A uihor: zed Officer.
Aﬁnﬂcaﬂ Al Siak, - ' : S : '

Ex-Reader, to the court of
Abdul Wahab Ouresm, Judicial Magistrate,
Waans‘lhi' :







'STE@E'?HM OF ALLEG%TIQN

 Whereas you Abdul All $hah, Ex- t{Lrsadr:u: to the
ourt of Mr Andul Wahab Qubeshj' he then Judlclal
Magls;t_mte, Mansonfa, X ‘have mlssedllost : the
conféssional statemen‘t of accused Imtiaz recorded. _ "
on '13.01.2007 involved in case FIR # 15 dated
 09 0L 2007 ‘u/s 302 PPC registered in ®.S:Saddar
Mansehra and “IR # 439 dated 12‘10 2006, . u/s' 
302/109/34 PPC,,E,S Saddar, :egard*ng which® you
failed to offer 'any plausible explanation. As
such, which pr%ma*facié'in&icates your negligence

and incompetency.

The):efcre, Why 'you should ot be proceeded
under: the Qvegnment of’ N W.F.P Civil Servant
(Efficiency _and DJ.sc*lpll ) Rule 1973, in-

accordance with law.

Dated: 25.03.2010. S <)

. A
I : . , { ‘S’iﬁ( fiey Ahetssind Tanoli)
: s o S " Addl: District Sessions Judge-lI,
h o ' Mansehra, Authorized Officer. -
N |
Abdul Al Shah, | - o o
; Ex-Reader, to the court of : S :
Abdul Wahab Qureshi, | Tudicial Magistrate, =
Mansehra, o | . o
’l.l. . : -‘ ~--‘~‘“':; Vel :M - :;“ , v. o - L: . . ‘
: fetl TR o T - “4'?5 % ”T J o
- 4:-""..;:'_.3_", ot R RS )"' ) r. . ¢ IR E “:,. ’ P ‘
| l"”“:w._w.' i _&A. o | .




. e
v’ S

. ”

) \}\ "‘-‘@/}43 ,i% .

) N
o 4

o A i

: g 3 : , From:

o~

“To

e

NOI. f’flc ;\ . j’/'

SUBJECT:

/M J Ll //ﬂ w//»/Vd/ / Cds /ﬁ’d”

37 /

Ky

The District & Sessions Judge,
Mansehra. o

Syed Kamz I;iu;;mn Q'hdll, . FONRT
Additiong Dlslmt & Seésmns Judgc I

‘ ]\/[dll\uhré ’“5

& | ’*'%

Dated ] cﬁlsuhla g 1
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Inquiry File No, .~ 9~/4 P b‘ : .
g ' . S ! v
Date of Institution:  8.04.2010 ﬂj é—ﬁ

Date d'{]'Di.:c:isi()tlk. . 5,05.2010
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Rrict facts OF the inquiry mn h;md‘ Jre that the instant inguory has been ma rked

o this court by loarned - Mr H!mnquo /\hmu.d Fanoli A'\Ijl-li nulhmmd oftieer:
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IN THE COURT OF SYED MURAD ALI SHAH JUDICIAL MAGISTRATE -I1I,

MANSEHRA
Inquiry fileNo. . - 974
Date of Institution: ' ~ - 08.04.2010

Date of Decision: . 05.052010.

INQUIRY REPORT:

Brief facts of the inquiry in hand are that the instant inquiry has been marked to this
court by learned Mr;Shafique Ahmed Tanoli, ADJ_II/authorized officer Mansehra for

conducting inquiry against Syed Abdul Ali Shah , Ex-Reader to the court of Abdul

Wahab Qureshi, the then JMIC Mansehra, who was reported to on the wrltten report of '

Mr Syed Kamal Husssam Shah leamed ASJ-I, Mansehra has mlssed/lost the

confessnonal statement of accused Imtiaz record on 13 [01.2007 in case FIR No 15 dated

09.01.2007 under section 302 PPC of PS Saddar Mansehra initial the mquiry was

conducted by the learned civil Judge Miss Javeria Sartaj which was remanded alongwith

the i mqunry in the case FIR No 438 dated 12. 10 2006 under section 302/109/34 PPC of PS

.Saddar in which the then learned JMIC recorded the confessxonal statement of accused

Assad Shah on date 13, 01 2007 and the same was also lost by the accused official Abdul

Ali Shah.

The authorized officer served the accused official with charge sheet and statement

of allegatlon and marked the lnqulry to the undersngned During the i mqun‘y the accused

official was summoned who attended -the court and submitted has reply on date

. 26. 04 2010 and the inquiry was fixed for evxdence ) .
- Amjid Hussain Reader to the court of learned ASJ-TII appeared as PW-1 and _

stated that I was posted as Rcader in the court of Iearned ASJ I, Mansehra case titled the
State versus Imtiaz Shah bearmg FIR No.15 under sectlon 302 PPC dated 09. 01 2007 of

- PS Saddar was pending for trial in which the then learned Judicial Magistrate Abdul

Wahab Qureshi recorded the confessional statement of accused Imtiaz on 13.01.2007
when the Judicial Magistrate attended the court for recording the statement lt was found

that the original confessnonal statement accused Imtlaz was mlssmg from the file PW-1

~ further stated that now he is posted reader in the court of learned ASJ-III Mansehra the
- case titled as State versus Assad Shah bearing FIR No.438 dated 12.10.2006 under section
302/109/34 PPC of PS Saddar was pending for trial in the said court in which the then;

learned Judicial Magistrate Abdul Wahab Qureshi recorded the confessional statement of

. accused Assad Shah on date 13 01.2007 and the ongmal of the same was mlssmg from the

file

Bg //ev’ Coﬁ




PW-2 Abdul Baseer Moharrlr to the court of learned ASJ-1, Mansehra stated that case
tltled as State versus Imtiaz bearlng No 48/7 mstltuted on 19.06. 2007 decided on A
09.01.2010 vide FIR NO.15 under sectlon 302 PPC of PS Saddar was decided and the same
was consngned to Record Room on 14.01 2010 | N 3%' )
PW-3 Mohammad Sohail Moharrir i in the court of learned ASJ—H, Mans_ehra stated-that
he is posted as Moharrir in the court of learned ASJ-II, Mansehra and preduce the

record of the case bearing FIR No.438 dated 12.10.2006 under 302/109/34 PPC the

relevant page of the order of the then learned Judicial Magistrate is Ex PW-3/1.

PW-4 statement of Changaiz Record lifter in the office of record room Sessions Court

Mansehra stated case FIR No.15 dated 09.01.2007 under section 302 PPC nf PS Saddar
has been sent to the august Peshawar ngh Court vide letter of the ofﬁce of Honourable'
Dlstrlct & Sessmns Judge, Mansehra bearlng letter No.862 dated 02.02. 2010 the copy of
which is Ex Pw4/1. |

PW-§ statement of Mohammad Ayaz Reader stated that he has received the charge of the

post of reader in the court of the then Judicial magistrate Abdul Wahab Qureshi on the :

transfer of the reader Abdul Ali Shah and nothing was handed over by the reader: Abdul -

-Ali' Shah nor he is in the kn'ow'ledge‘of any confessional statement recording_ during the

days of Abdul Ali Shah.

Statement of the accused official was recorded who stated that he was posted
in the court of the then learned Judicial Maglstrate Abdul Wahab Qureshl on 13.01.2007 -
the learned Judicial Maglstrate recorded the confessional statement of accused Assad and
Imtiaz in case FIR No~.15 dated 09.01.2007 under section 302 PPC and in case FIR No.438
dated 12.10.2006 under section 302 PPC. The confessional statements were kept in court
on dated 29.10.2007 he was transferred as reader to the court of the then learned Judicial
Magistrate Nadia Syed and handed over the charge to Ayaz reader. The record ‘of the
court was also in use of other '.staff i.e Naib Court, Steno, Moharrir etc lth‘ere’fore, ‘
liabilities of the misplaeement of the confessional statement court not enly be fixed upon
him. | |

- I have gone throughi the available record.

~ After the perusal ef the available record it is evident that the then learned :
Judicial’ Magistrate Abdul ‘Wahab Qureshi recorded the confession_ai statements of
accused Imtiaz in case FIR No.15 dated 09.01.2007 under section 302 PPC of PS Saddar
Mansehra and confessional statement of accused Assad in case FIR- No.438 dated
12.10.2006 under section 302/109/34 PPC of PS sadder Mansehra both the cbnt’essional |

statements were recorded on the same date e 13.01. 2007 the original of the. confesswnal

statements were handed over to the then reader of the court Abdul All




Shah for safeAcustody When challan of the above mentioned cases were put in court for

trial, during the trial of the sald cases it was disclosed that the original of the confessional
statements are missing/lost. The mqmry was set up to fix the responsibility. of the
delinquent person or person(s) : ' : - : L’O

. Statement of allegatlon and charge sheet was given to the accused official

Abdul Ali Shah who submitted his reply. -
The perusal of reply submitted on date 26.04.2010 reveals that after the

recording the confessional statemant the original of the same were kept m .thg court and
the' photo copy of the salha were haaded over to thg iO. This fact has l')een,-mentioln.ed in
para No.2 of the reply of the a;:cused official. It ~is‘the duty of the reader of the court is
respoasible for the safety of such record/files. The statément of the reader Mohammad
Ayaz was als‘o recorded who_ denied th'at any suca thing was handed over to him by the.
~accused official. In aross examination as PW-5 reader Mohammad Ayaz stated that
register peshi register fix;e English file and otiler court records like boaks etc were present
in court and self stated that no confessional statement or other statements were handed

over to me nor the same was preSent in the court. The statement of the accused official

 was recorded who also in cross. examination admitted that after reéording the

confessional statement in the said case the then learned Judicial Magistrate handed over
the same to him and he further admitted that he had not handed over the charge to
reader Ay‘az on any list of éourt articles/assests,

In light of the above findings I am of the view that the then learned Judicial
Magistrate Abdul Wahab Qureshi recorded the confessional statement of accused Imtiaz
and Assad in the above mentioned cases ahd handed over the original of the same to the
accused official Abdul Ali Shah who was the reader in the said court and the avallable :
record sugcrest that the accused officials has lost/mlsplace the confessnonal statement has
the same were handed over to the officials by the then learned Judicial ,Maglstrate and
aééused officials has not handed ovér‘the same after his transfer to reader Mohammad

Ayaz who took charge from the acquséd official I am of the view that accused official

deserver capital punishment.

, Sd/-
Syed Murad Ali Shah,
Judicial Magistrate-II/Inquiry Officer
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PWwW-1 Statement of Amjid Hussam Reader in the court of Hon’ble ASJ-III
Mansehra.

State that I was posted as Reader in the court of Hon’ble ASJ-I Mansehra
The case titled as “State versus Imtlaz Shah” case FIR No.15 dated 09.01.2007 under
section 302 PPC of PS Saddar Mansehra was pending for trial in the sald court learned

Judicial Magistrate Abdul Wahab Qureshi recorded the confessional'statement of the

accused Imtiaz on 13.01.2007 when the learned__Judicial Magistrate Abdul Wahab

Qureshi appeared for evidence in court it was observed by the Hon’ble ASJ—I -and original
confessional statement was missing form the file.
Now I am posted as Reader in the court of Hon’ble ASJ-III, Mansehra'the case

titled as State versus Assad Shah vide FIR No.438 dated 12.10.2006 under section

302/109/34 PPC of PS Saddar Mausehra is pending for trial in the said court in which the

learned Judicial Magistrate Abdul Wahab Qureshi the then Civil Judicial Magistrate,

Mansehra recorded the confessional statement of accused Assad Shah on date 13.01.2007."

‘When the learned Judicial Magistrate appeared in the court for evidence the Hon’ble ,

ASJ-III, Mansehra observed. that the confessional statement of the accused Assa_dr Shah.

_ was missing from the file.

XX. It is correct that the statement of learned Judicial Magistrate Abdul Wahab
Qureshl was recorded in the trlal of both the above mentloned cases. Self stated that the

statement of learned Judlclal Magistrate was recorded on the permission of the court '

through secondary evidence and the photo coples of the confessmnai statements in both

. the cases were provided by Abdul Ali Shah the then reader m the court of learned -

Judicial Magistrate Mansehra namely Abdul Wahab Qureshi.

/‘

R.O & AC , . , ,
27.04.2010 ‘ : Sd/-
Syed Murad Ali Shah,
Judicial Magistrate-111,
Mansehra. ‘
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"\b Stnlemml of A {)dul Ali Simh Reader in the court o;‘]FC IM:msehm

, i

St utcd that | was puxtc d as Rcadc} in the court ut Abdul Wahab Qureshi IM-

IV that on 13.01.2007 the then Teanred IM recorded the confessional statement of

/‘ X .

)/ accused Assad ‘;md Imtiaz in case TIRNo.15 dated 9.01.2007 and’in case vide FIR
NoA3R dated 12.10.2006 u/s 302 PPC. Confcs*%ional.étatcnwnth\\*crlv'kupt in the -_
court.On dated 24,10, ’(ll)/ Fawas tmnsrcnud as a Reader to thc court of.JM- Nadia

H\Ld mui on date 29, I(l 2007 1 handed over the charge to Avaz Reader, Rccord of

- the Coutt % ald in use qf other staff i.e. Naib court, Steno, Moharrir ete thercfore,
the liability of the miss placement of the confessional statement nnr\ b il\ui upnn

me. | he stateme nt of lcarmed M /\bdul Wahab Qureshi has hu n, uumlud m thc

said cases on the basis ol sccondary L\ldunc I have exonerated in mqun\ bum ing

" file No. 32/ 06 dated ”UH 2009,

XX s correct th'at;lthc then learned IM has recorddd the confossional statement
in the above mentioned cases, It is correct that aftert recording the confessional
statemients incthe said i\isa'\‘ the then Icai'i;eul IM handdd-over the said confessional
statemeni o me. Selt stated that due to rush of workein the court the ledrned IM
1
mav have handed over ghe original staitements to 10 and- ke Pl thmphntumpiu for
the court.:Itis correct that b have not Immlcd over the charge lu thetreader Avay, on
Hist ot ourt arlicle a, assels. Self stated that whole charge is given tn reader Avaz on-

. . . 4
charge report. cr ol ; ool : :
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o | | : \,}f’ﬁ AR
| “A 7 - i © The District & Sessions Judgc/*-’ /”*\ f_‘-),a?:\ _
. ' Authority, Mansehra. / L v
; . A | | ‘ ‘N‘ . - . o ?
P . To 7 . : _ S
j " P kq \k;" ‘ ) . ‘ - \;\ "
| A ” 6 Syed Abdul Ali Shah, gl : ('.’““" : Nt
i ’ " Senior Clerk/ Reader to the court of T
' VT’“M ' ‘Civil Judge-XI/Judge Famlly Court- o

PN ‘ : . Mansehra. \ N " CL
| @ No. 37 25 /  Dated Manschra the.. / 9 /. GGN/ZOI ‘e’ o

L < . i .’.‘:"v.,;, '
'SUBNECT:  FINALSHOW CAUSENOTICE. -
Memo.

Syed Murad Ali Shah Jud:cral Magrstrate-IH Mansehra/lnqmry Ofﬁc

‘completed and submitted Inquiry report’s file conducted against you before Mr. Shaﬁque Ahmad -
‘learned Additional District & Sessions Judge-II, Mansehra/Authorized Officer, in which the I.°
-declared you responsible for the loss of the confessional statement and the learned Authorized Offis
satisfied with the inquiry proceedings and agreed with the submissions of the 1.0 and they both (1

~ Officer and Authonzed Officer) proposed award of major penalty of compulsory retlrement to you.

In light of above noted circumstances you are hereby served with th]
Show Cause Notice under the NWFP Govemment Servant (Efficiency & Discipline) Rules, 19’
communicating to you about the major penalty to be imposed. In this respect copy of the Inquiry
and recommendations of the Authorized Officer are also enclosed herewith for perusal, per requiren
relevant Rules.

You are, directed to subrmt your reply (in person) within seven days fr
receipt of th1s notice othetwise it should be presume- that you have no defense to protect yourseif

-~ excuse should be consrdered later-on.
Drstrrc;: %‘Sessmns Judge/

2.’ Authorlty, Mansehra.

3727-3/ Dated /?/66./2010

' Copv forwarded to :-

1.. The Regxstrar Pcshawar High Court, Peshawar for favour of mformatmn plec
2. The Member Inspection Team Peshawar High Court Peshawar, for. favour of
: ‘ information, please;
. 3 Mr. Shafique Ahmad Tanoli, Addmonal sttrlct & Sessions Judge-H

Mansehra/Authorized Officer with reference to hrs Order-sheet No. 4 dated -
17.06.2010, for 1nformat10n

4. The Senior Civil Judge, Manschra for mformatlon necessary action and
communication to the official concerned, for strict compliance; and

. o 5. Syed Murad Ali Shah, Judicial Magistrate-I11, Mansehra/Inquiry Officer w1th

i o S reference to his Inqutry Report dated OS 05 2010 for 1nformat10n

6. Office Copy




any spemﬁc procedure has been laid
down, but ‘while handing oﬁer the
charge, all the documents which are
kept in the custody of the reader axe
. always handed over _to the successor |
In this way Muhammad Ayaz had
received all the documents from the ’
petmoner mcludmg the confessional
~statement Had the petmoner been
posted as & reader in the said Court
4ill the evidence of the Magistrate -
‘before the Session Court, then it
“would have been the excluswe f
respons1b1].1ty of the ‘petitioner: to. |
have given an explanation relating
to the missmg " of confgssional
statement The handmg over of
charge t© Muhammad Ayaz Reader
by itself is.. a cucumstance, which>
denotes that ‘all the documents were
handed  over and. recelved by him
and as such the petitionerl can not

be saddied with the respons1b1 Yty as ’ i?TE ™
N4 s

arrived at by the mqu:ry ofﬁcer

That initially &0 inquiry o
conducted by. Judlaal Maglstrate, S
who has exonerated ‘the petvaoner |
from the said a]lega‘uons on the
ground that as the charge was
handed over. to Muhammad Ayaz,
th'erefore, it was very. d;fﬁcult to fix
the respensfbﬂlty. Despite  the

petitioner _Was jssued a warning by

ey A




learned Addmonél Sessmn Judge/

Authorized Officer- in this .respect,
The matter was remanded and Syed
Murad Ali Shah was appointed as
Inquiry Officer, who conducted an
“inquiry and the finding arrived at by
“him was also accepted by the
authorized officer and ‘hence the
instant final show cause notice It is
:_;_v_gort_:h mentlon_mg that when the
matter has been mquu'ed into by
two mquny officers, like Jud1c1al
Maglstrate and the finding of both

thc mqwry ofﬁcers is at vanance‘

>
w1th -one another, thls _persee 1s
sufﬁcmnt for extendmg beneﬁt to

thc petluoncr

In view of the above, it is most.humbly
prayed and rcquestéd that the petitioner
may‘ kindly be absolved from the allegations
leveled against the petitioner.

Dated: 23-06-2010

W“c/ﬂy« .........................................

Syed Abdul Ali Shah.......c........... Petitioner

conly 855 ...
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| BEFORE THE COURT OF HONOURABLE SYED MURAD AL|
?/'  SHAH CIVIL JUDGE/JMIC/INQUIRY OFFICER, |
o . so MANSEHRA ,
Subject: © REPLY TO SHOW CAUSE NOTICE.

Respected Sir,

/a"'\J v e ‘é?‘\w

i ~ o \

statng therein that the pet/itio’?/er v?as posted as Reader in the :

Court of Mr. Abdul wahabi@gur‘ashx CIIImic, Mansehra. 9;%' the
B AN E S
‘ - o { ‘f?"

. , | - G
1. That the petitioner has bee/ ger/ved With a show cause notice

el

o No 15 dated 09. 01 2007 u/s 302 PPC an'd accused Assad Shah
recorded on 13.01.2007 irivo‘ived in case FIR No. 438 dated

12.10.2006 U/$ 302/34 PPC Police Station Saddar, Mansehra.

2. Thatno doubt the confessien statements of accused Imtiaz and-
Assad Shah were recorded by the then Judicial Magistrate Mr.’ |
* Abdul Wahab Qurashi and after recording the confession o
" statements, the 1.O was permitted- to obtain photocopies of the
confession | statements. The .con'fessiona'lf_lstatements were
retaine-d in the file meant for ‘keeping such confessional

statements which is always kept in t_he Almara of the Court. B

3 That, the d‘ocuments inc{udi_ng the file of confession s:tate‘ments
is: accessible to the.Steno and other court o‘fficials as the
documehts are asked/ reduisitioned-by the court'. Moreever,' ttie
petitioner was transferred from the -court _of Mr. Abdul Wahab

Qurashl CJ/JM!C Mansehra vide order No 1851 -95 dated

25.10. 07 by the honourable District & Sessmns Judge Mansehra
and the entire charge was ha’id‘%ver to the successor mcluding

the file contaimng the confession statements on 29.10.07. It'is
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-

during the successor of the petitioner and .in ca"se'-lWhile’

submwttmg the judicial flles and éE%di} ere been no confesalonal

statements it could have been pomted out at the outset but

such a dlsclosure has been n*ade after theﬁ apse of cuffment,t.::

time. (Photo copy of charge report is annexed herew1th)

. That, ‘the said confession statements file- has come into the |

hands of so_‘many officials of - the court, therefore, the .

responsibility cannot be fixed against the petitioner in ‘the’

absence of any cogent or concrete evidence.

. That, both the confession statements.of the accused named

above in -their cases during the trial, copies of the confession

statements has been exhibited.

. That, in the previous -inqmry proceedings the learnedlln,quiry

- Officer has exonerated from the charge leveled against the

petttioner. (copy of the said order is already placed on the

record).

. In view of the above it is most humbly submltted that the

,petltloner may’ klndly be absolved. form the mdlctments SO

made

Datedt: 23.04.2010.

Your’s Obedlently,

(Syed Abdul Ah Shah)

"’7:/% o Reader to thﬁao]c;:;trgf CJAIFCH,
ni-=6

5@9*94

gé - s

,ud‘
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The Dlstn t*‘&"bes's:ons Judge, = -«
Ie ’ .

, . . o

Syed Kamal“Hu\ssam Shah S
Additional letrlct & Sessmns Judgc—
Mansehra. . AN -

DR i
/ Dated Mansehra 11‘16.‘ w}d‘,'ﬁ?’i}fﬁ*\{QOiO,

SUBJECT:

e e

DEPARTMENTAL PROCEEDING/ AClTION.‘

) ?— °& /L
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JEEN L
grv 61 ‘l__FQRM—“A” i
> | FORM OF ORDER SHEET.

Court of Mr. Anwar Hussam, District and Sessmns Judge,
-Mansehra.

Departmental inquiry No. 2":”‘)! of 2010. Departmental inquiry against
Syed Abdul Ali Shah, Senior Cierk/Reader to the court of Ms. Mahjabeen, Civil Judge-
XI/Judge Family Court-1, Mansehra.

Order No: | Date of Order ‘Detail of order/proceed_ihgs with signature of the Judicial Officer

05. 18.06.2010. o Enqulry file alongwith recommendauon of the Authorized Officer

' received back from the court of Mr. Shaﬁq Ahmad Tanoli, Additional District
and Sessions Judge-II, Mansehra/Authorlzed Ofﬁcer and perused I fully =
' .agreed with the. proposals/recommendatlon of the Authorized Officer
concerned, as such, office is directed to issue a ‘final'Show Cause Notice to the
| accused official mvochd in this enqmry with thé dlrectxons to submit his reply .
w1th1n seven days from the recelpt of said notice through Semor Civil Judge,
Mansehra. Copy of this notice be also submitted to the Registrar, Peshawar
High Court, PeshaWar, .Member Inspéctioh Team, Peshawar High ._ Courf, :
Peshawar for information alongv;/ith all other concerned Jﬁdicial Officers.

File to come-up on 28.06.2010 for submission of reply by the

official concerned and also for his person appearance and hearing.  The -
Muharrir is dirécted to enter i11sfaﬁt file in the relevant register, also.

District & Sessions Judge, *
~-Mansehra/ Authority.

06. . 28.06.2010. Accused-official Syed Abdul Ali Shah in person present. Record

perused which reveals that the accused-official has already submitted his reply
"o tor.show céﬁse notice, on 25.06.2010,. whi‘?:h is ava_iilablé on the file, also
i)erqsed and B |
'foﬁnd not satisfactory.

‘The brief facts of instant inquiries -are that Syed Kah1al Hussain -
Shah, vide his letter No. 408 dated 15.07.2009, had submitted a report td the .
.| undersigned about the missing/lost of confessional statement in respect of -

accused Imtiaz son of Khani Zaman in case’ FIR # 15 dated 09.01.2007

registered under section 302 PPC with Police Station, Saddar Mansehra, which
was recbrded' by Mr. Abdul Wahab Qureshi, the then Judicial Magistrate,

Mansehra, on 13.01.2007, with the request to set up inquiry and to fix the /

responsibility of the delinquent official(s) as the matter was of great concen;

L and grave nature with the judicial record.

LT -J.-.'?:.-;"\M'J

L



Date of Or_der

On receipt of said report, the under31gned v1de Office Order bearu‘ﬂ%

‘Endorsement No. # 3784 86 dated 21.07.2009 had appomted Mr. Zahid

Mehmood, ‘the then Add1_t10nal District & Sessions Judge-III, Mansehra as
Authorized Officer with the directions to hold an departmental inquiry in the

matter and submit inquiry report alongwith his opinion/recommendations withi-

the shortest possible time, for further necessary action. -

Vide :Order # 1 dated 27.07.2009 the Authorized Officer had

appointed Miss. Javeria Sartaj, Civil Judge-VIiI, Mansehra as an Inquiry Office: |

in theﬂmatte‘r and send the'inquiry file to her for doing the needful. -

The- Inqulry Ofﬁcer had submltted her .inguiry report to the

-Authonzed Ofﬁcer on 20. 11 2009. For the reasons recorded in her repofc Shu

mstead submitting the report to the Authorized Officer, had “Exonerated the

dehnquent official and had-warned him to be careful, in future and sent the |
inquiry file to the then Authorized Officer, who kept the file with him from |
© | 25.11.2009 to 03.12.2009.

In the meanwhile, the then Authorized Ofﬁcer was transferred and !
i

Mr. Ashfaque Taj had assumed the duties in his place, who vide order sheet dated

.1 05.01.2010 submitted the i mqmry file back to this court, which was pending in

this office, for approval of the un_dersigned.

Mr. Ashfaque Taj, Addmonal District &. Sessions Judge- lP

Mansehra' vide his letter # 23 dated 10.02.2010 had submitted. a report on tl‘

same manner about the missing of another original confessional statement

alongwnh questionnaire in respect of accused Asad Shah son of Zamin Shah in

case FIR # 438 dated 12.10.2006 registered under section 3ﬁ2/ 109/34 PPC with |

Police Statlon Saddar Mansehra wh1ch was also recorded bv Mr. Abdul Wahab
Qureshi, the then Judicial Magistrate, Mansehra on 13:01.2007 and was handed«

over to the present accused/ofﬁcxal Abdul Ali Shah, he bemg Reader of the court,

for safe custody~ The Judicial Officer concerned alsc. requested for setting un

i

L

inquiry to fix the responsibility of the delinquent official as the matter is of ore&!

concern and grave nature regarding missing of evidence.

After receipf of this report, the undersigned vide -Office Order #

which is itself explanatory) had appointed M. ’.Shaﬁque Ahmad . Tanoli,

'1061-_67 dated 15.02.2010 (copy of this order is available on the inquiry file -

Additional District & Séssions Judge-II, Mansehra as a Authorized Officer riot




A ;‘

A only to look 1nto the matter in hand but the same POWeErs were. al%o w7 */ered N

’>' ) him in the connected i 1nqu1ry, against this official whrch was earlier submitted b
| Mr. Ashfaque Taj (on behalf of Mr. Zahid Mehmood, the then Addrtrqnal Drstrlc
& Sessions"'Judée;iII Mansehra!Authorized Officer, due to- his. transfer : fron

' _Mansehra) meaning thereby both these inquiries ‘were consolidated through thi
order because one and the same official was involved in both the drfferent report:

1nqu1r1eb..

+ o

‘ The learned ‘Adthorized. Officer after receipt of these‘ induire
attendance of the eiccused-ofﬁcial, framing of statement of allegations, and charg
sheet, was appointed Syed Murad Ali Shah Civil Judgécurn—Judicial Magistrat’
TiI, Mansehra as a Inquiry Officer and sent the inquiry ﬁle to his court for doir
the needful. ' '

The Inquiry Officer completed and resubmitted the inquiries fil
‘back to the Authorized Officer alongwith his inquiry report, on 05.05.2010 {

further necessary action.

" The Authorlzed Officer vide his order-sheet # 4 dated 17. 06.20
after perusal of the 1nqu1ry report -came to the concluswn Wthh reproduced

below :-

“It is admitted fact that both the confessional statements'
recorded by the then J ud_icial 'Magistrate were handed
over to the accused official Syed Abdut Ali Shah for

' proper: custody, however later on he ~was‘ transferred

‘and he handed over the charge to Muhammad Ayaz,

Reader who has categorlcally stated that no confessronal

statement was handed over to him.

Though no"speci'ﬁc-procedure for the custody of the
_confessional statement is prescribed in the law and -

B procedure however, in practice it is always handed

over to the Reader of the court for safe and proper
, custody and he produees the same at the time of .

. SXamination of the Judicial Officer, who recorded

the confessional statement. Therefore, the accused ‘ .
official can not be exonerated from the responsibility e
-of the loss/misplacement of the confessional statement

which is very material piece of evidence and it has

been observed with great concern that judicial reeord
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has some t1me been tempered wh1ch favours the Lo v A
accused. Therefore, I am in agreement with the -
finding of Inquiry Officer aﬂd hold accused-official
Abdul Ali Shah responsible for the loss of the
confessmnal statement and recommend the majcn
penalty of compulsory retirement. This report be

sent to the Authonty .

In 11ght of the above noted circumstances, I, Anwar Hussain, District’ -
& Sessions Judge Mansehra being Authority after fgl‘y’ satlsfactwn from the
process of 1 mqulry and approved the recommendallons of the Authorized Officer |
concerned, 1mposed/ declared the accused-ofhcml 1eqpon<1b1e for the
mlsplacement/loss of both the above noted confessional statements in the relevant
cases, due to his negligence and under section 4(b)(11) of the Government
Servants (Efﬁciency & Dismphne) Rules, 1973 awarded the major penaltv of
compulsory retirement to Syed Abdul Ali Shah, Senior Clerl\/Reader to the court
‘of Ms. Mahjabeen, C1v11 Judge-XI/Judge Family Court-1, Mansehra, as .
recommended by the Authorlzed Officer, with effect from 30.06.2010 (after-

noon).
Copy of this order-sheet be subm1tted to the learned Registrar and

Jearned Member Inspection Team, august Peshawar Hwh Court, Peshawar for
Officers of Mansehra District as well as the District Accounts Officer, Mansehra |
’ ' : : S
for information and necessary action. _ : !
The Senior C1v1l Judge, Mansehra is directed to ask his Clerk of -

favour of information, where-as copy be also sent to all the concerned Judicial

“Court to make neccseary enmcs in the service recmd of the ofﬁcml concerned and
prepare the pension papers of this official according to relevant Rules, und er’

intimation to this office.

_ File be sent t0 English Office of this court, for safe custody.

‘Aﬁhounced.
28.06.2010.

(Angv ar Hu ;;;m),

" Distr ict & Sessions Judge,
> Mansehra/Authority.’
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o - .. SYED ABDUL ALI SHAH READER...... ... ..APPELLANT.
g . ' o VERSUS |
! " Districr & SESSIONS JUDGE, MANSEHRA. . . ........ RESPONDENT. |

|
o

,, ' EAL AGAINST THE ORDER OF DISTRICT & SESSIONS JUDGE, '
MANSEHRA DATED 28.06.2010 VIDE WHICH PENALTY OF
\ )  COMPULSORY RETIREMENT WAS AWARDLD TO APPELLANT.

PRAYER ON ACCEPTANCE OF APPEAL THE IMPUGNED ORDER
MAY KINDLY BE SET ASIDE AND I‘HE 'APPELLANT MAY KINDLY BE'
- REINSTATED IN SERVICE.

RESPECTFULLY SHEWETH :

1. That the appelldnt was served with charge sheet Statmg '
therem that while posting as Readcr to the court of
Mr.Abdul Wahab Qureshi, JMIC Mansehra, the appellant
missed/lost the ‘confessional statements in case FIR
No.15 ' dated 09.01.2007 and FIR No.438 dated
12.10.2006 u/s .302/34 PPC Pohce Statlon Saddar

‘Mansehra.

Copy of charqe-shéet is appended as annexure “A”.

2 N ‘That the appeliant was attached with the court of
B :Mr.Ab'dul Wahab Qureshi, JMIC. Appellant has éeryed for
sufficient time. The appellant was althoi.lgii entrusted the .
copies of confessional statements which were kept in the
safe custody but on his transfer from said court
appellant handed over charge to his successor who
received all the documents including the confessienal
| : _statements mentioned above. No doubt no specific .
: .procedure or documentation hes ever been provided, yet, |
- all the registers, documents and confessional statements

were handed over to successor of appellant.




'is not sufficient for awarding major punishment. 3

i}st’

It is worth mentiening that in initial inquiry no

negligence on the part of appellant was established

during the enquiry thus the appellant was also |

exoherated by the Enquiry Officer with whose findings

Authorized Officer also agreed but such findings were not

- accepted by the Authority i.e. Hon’ble Sessions‘%t]udge.

Coupled = with their different .opinioﬁs

recommendations has made the whole procedure i

It is also worth mentioning’ in both the cases the
secondary e\tidence ;'relating to confessional statement
has been produced a_nd in case of accused Imtiaz he has
been convicted to death sentence. The" other case is
pending adjudication in competent court of law v»ho
ordered for a denovo enquiry. The mqulrv was

accordingly conducted and the appellant was awarded

.punishment of "compulsory retirement. It is worth
mentioning that in. one enquiry appellant was also

‘exonerated by an In(ﬁ_uiry'Offieer like Judicial Magietl'ate

whereas in the other inquiry the appellant was connected
with the allegation. The appellant has been dealt with

harsh manner, although after his transfer hlS SHCCCSE‘“I‘"

is liable and responszble for these documents.

The appellant has served the department for about 24/25

years and there is no any siigma going agamst the
appellant '
It is therefore requested that on acceptance of appeal

1mpugned order may kmdly be set aside and appellant be

reinstated in the service w1th all sorts of beneflts

~ Dated 1 Y/07.2010.

SYED ABDUL ALI SHAH

READER " 4 /4" t
LA 7 PETITIONER

.&J\

&
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The District & Sessions Judge,
M'msehm

TheRzglstrar, C v
~ Peshawar High Court
Peshawar

Dated Mansehrathe.  g27% '/ L £ /2010

_ 'i)EPARTMENTALAPPEALl NO. '17/2010'» |
’ Syed Abdul Ali bhah Vs, D&SJ Mansehra.




Detail of Para

Ce mmenfs/Repiy to Para

the part of appellant was e <tabh<hed during the enquiry thus
the appeliant was aiso exonerated by the Enquiry Officer
with whose findings Authorized Officer also agreed but such
findings were not accepted by the Authority i.e Hor’ble
Sessions Judge, coupled with their different opinions and

para
No.. : : : . R
T That the appeilant was served with charge-sheet stating This Para is correct. T
,‘ therein that while pesting as Reader to the court of Mr. '
| Abdul Wzhab Qureshi, iMIC Mansehra, the appellant
,' missed/lost the confessional statements in case FIR No. 15
/ dated 09-01-2007 and FIR No. 438 dated 12-10- 2006 u/s
302/34 PPC Folice Station Saddar Mansehra.
Copy of charye-sheet is appended as annexure “A”. N
2 That the appehanit was attached with the court of Mr. Abdul - The appellant was posto(( a5 a';_é;ulnr Reader in the court of Mr. Abau! Wahab Qureshi, the
\_/f‘{ahai'-':u‘resiu:.JMtL,. /}ppeiiant has served for sufﬁ.aent‘ then fudicial Magistrate, Ma be.hra 21l ot 3 attached Reader. It is correct that the reguis
time. The appeliant was although entrusted the copies of - A ‘
confessional statements which were kept in the safe custocy | confessional statements in both the different cases were entrusted to him by his immediate Judicial
.i?'u"t Orj his t',rfmsfer .r‘cm s’asd couTt appeiiant handed lqver Officer for safe cuétody as admitted by the aopellant, but on transfer, as evident from his charge
charge to his successor who recejved all the documents ‘
including the confessional statements mentioned above. No | report (ava'iahe on the record) he ‘ks rot handed-over the same to his successor. He was duty bound
doubt no specific procedure or documentation has ever been
o X . o to prepare a complete list of all those cases in which, confessmnal statements were lying wath him and
provided, yet, all the registers, documents and confessional
statements were handed over to successor of appellant. 1 after delivering the same to his suc;c—:-s.sos‘ i was also bound to get signature of his successor as-a
{-»-— el '_':,9) / token of proof, where-as his successor has denied in his statement before the Inquiry Officer (also
2 '/ﬂ ,, avarfable on the record) to receive any such like confessional statements in both these cases from the
ﬂ,)f Y/ ‘ . :
o X ey appellant.
B o P . o
ftis worth mentioning that in :mts,. mqu:ry no negligence on This Para is absolutely incorrzct tiecause for the first time on the written complamt of Sy=d

Kamal Hussain Shah, the Additional District & Sessions Judg’e--i, Mansehra vide his letter No. 408 dated

15.67.2009 about the missing of confessional statement in case FIR No. 15 dated 09.01.2007 °

registered under section 302 PPC with Pziice Station, Saddar Mansehra, the undersigned vide Office




recommendations has made the whole procedure which is
" not sufficient for awarding major punishment.

Order bearmg Endst. No 3784. 35d ato d21 07. 2009 (copy available on the record) nominated Mr.
Zahnd Mehmood the then Add't!\)hai o;str!Ct & Sessuons Judge-1I, Mansehra as an Authorized Ofﬁcer )

to probe into the matter and hold 5 depanmental inquiry against the appellant and submit his -
recommendations alongwith mqu

iry report, within shortest possuble time for further ‘necessary actlon
The Authorized Officer vide his 0'0u sheet No. 1 dated 27. 07 2009 appointed Ms. Javeria Sartaj Civil

Judge/imic, Mansehra as an Inquiry officer in the matter, The Inquiry Officer after completion of

inquiry, submltted her report befofk tne then Authoruzed Offlcer concerned, on 20.11. 2009 in which

legally speaking instead holdnng the saud mqunry, she has passed an order illegally which is absolutely

against the relevant Rules and fUﬂCtlons ofthe Inquiry Officer, mentionéed as below :- '

“In the light of i my above findings, accused/official
Abdul Ali Shah Reader i is Exonerated from the

Charges, however, he ; is viarcied to be carefut
in future.”

" After completing the i mqmry report and announcement of final order, the i inquiry offlcer

submitted the requisite i inquiry file back to the court of Mr. Ishfaq Taj, the then Additional District &

Sessrons Judge-1l, Mansehra/Authonzu:l Officer, who admittedly wnthout going into actual facts and

c:rcumstances ofthe inquiry as well asicelevant Law and Rules, passed an wrong order dated

05.01. 2010 in which it was transpired that he was agreed with the findings and decision of the Inquury

Officer, hence he also submltted the inquiry file back of thls offlce which was pendmg before the

: undersugned for consrderataon

In the meanwhile, vide letter No. 23 dated 10.02.2910, Mr. Ishfaq Taj the then Additional

bt




Drstrrct & Sessrons Judge I, Mansehra w who was appomted earlrer‘as Authonzed Offrcer in the same

matter sent another wrltten complaint against the thls appe”ant on the same manner that j in case FIR
No. 438 dated 12 10.2006 registered under se 2ction 302/109/34 PPC with Policé Statron Saddar
Mansehra the confessional statemert( ;) of the accused got also found mrssmg But in this trme this

case is belongmg to hrs court where- as earlier the case was relating to the court of Addrtlonal District

& Sessrons Judge l, Mansehra. In this complaint the !earned Judrcra! Officer concerned ciearly

mentroned in the'letter under reference that he has given a suffrcuent time to the present appellant for :

1 tracing and productron of the confess ‘onal <tdtement(s) before his court, but he falied to do so.

At this trme the undersrgned deemed it proper to holdan mqurry in both the matters

jointly and appomted Mr. Shafrque Ahntad T Tanoli, Additjonal Drstrrct & Sessions Judge 11, Mansehra as
| an Author;zed Offrcer vide this office order bearrng endorsement No. 1061 67 dated 15. 02 2010 and

sent both the complaints alongw:th pdSL mqurry frle already conducted against this appellant for re-

inquiry being not agreed with the ﬁndm’s cfthe lnqurry Officeras well as the Authorlzed Officer'who

is now a complamant in another case.

After receipt of new complamt and old i mqurry file aiongwuth order of the undersrgned the
f learned Authorrzed Offrcer appomted S,/ed viumd Ali Shah, Civil Judge- cum-Judrcraf Magistrate I,

’ Mansehra as an lnqurry Offrcer in the mafter and sent all the documents/fiies to him for domg the
needful ‘

On completion the lnqu:ry Off iCer submitted hl$ report alongwrth mqurry ﬁle back to -

Authorlzed Officer concerned The Condudrrf' Para ofthe inquiry report is reproduced as be!ow -

T A—._,..




, ”In the light ofthe above findings | am of the view that

"the then learned Judicial Magistrate Abdul Wahab

Qureshi recorded the confessional statement of accused

- Imtiaz and Assad in the above mentioned case and .
e - : . handed-over the original of the same to the accused ofﬁcral
Abdul Ali Shah who was the Reader in the said court and
the available record suggest that the accused official
has Iost/mrsplace the confessional statements as the same.
. o : e . were handed-over to the accused official by the then
N - : o P - - learned Judicial Magistrate and accused official has not
N ‘ ' . o : T o - handed over the same after his transfer to Reader
' ) ' ' Muhammad Ayaz who took charge from the accused ofﬁcral
lam of the view that hch‘xd ofﬂc:al deserver capltal
pumshment "

Aoy . . . . ' ' . . ' .

The learned Authonzec u)‘m,er, after re'cei'pt of this report alongwith induiry file, vide . |

his Order,No.»4 dated 17.06.2010, suggested the recommendations as below:-

_ Though no SpECiflC proce: 3’ure for the custody of the
confessional statement is prescribed in the law and
 procedure, however in. pr(*‘.\s\.- it'is aIways handed -
, '__over to the Readei of the court for safe and proper
. custody and he produces the same at the time of
" examination of the Judicial Officer who recorded the
* confessional statement. The refore, the accused L
official can not be exonerated from the respons:blllty ‘ __
and l:ab:hty of the Ioss/mispfacement of the confessnona! : . i




NS

- i
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(5 I _ ‘ statement which is Ve;y material piece of evadence and. -
/," - C : — - _ - R it has been observed with great concern that judicial
l o record has sometime bheen tempered, which favours the

f.‘{ / T . L o _ accused. Therefore lam in agreement with the finding of
o S o : : ' A Inquiry Officer and hold accused/official Abdul Ah Shah
/ / , o ; ' ‘ Responsible for the loss - o the confessvonaf statement and . ~
F } , ' S o _ - - Recommend the major penulty of compulsory ret:rement

/ ' . o : This report be sent to the Authority.” : _ o

After perusal of the tec”rd of umutry file, the understgned being fully satrsfled from the
process of i mqurry, fmdmgs ofthe lnom f‘)f ficer and recommendat:ons of the Authortzed Ofﬁcer

issued final show cause notcce vide No. 3726 dated 19.06. 2010 to the present appe!!ant per

<

‘requirement of relevant Law and Rules. -G!.hoagh the appellant has submitted his reply within time,

but was not found satasfactory as aresult o Wthh vude ‘order sheet No. 06 dated 28.085. 2010, this
‘ _appellant was not onIy dec!ared respons b!n ior the mssplacement/ioss of both the. above noted

confess:onaf statements in‘both the refuvart cases but also awarded the major penafty of compulsory

«

]
!
|
!
|
I
|
[

retlrement with effect from 30, 06.2010(after- -hoon).

4. [ 1tis also worth mentioning in both the cases the secondary As-the actual facts have aiready been discussed, above, hence need no comments.

evidence relating to confess:mal statement has been
! produced and in case of accused. Imtiaz he has been

[ ’ convicted to death sentence. The other case is pendmg
: L____ | adjuducatron in competent court of law who ordered for 3

f———




denovo enquiry. The inquiry was accordingly conducted and
the appellant was awarded punishment of compulsory .
retirement. It is worth mentioning that in-one enquiry
appellant was also exonerated by an inquiry Officer like
Judicial Magistrate whereas in the other inquiry the
appellant was connected with the allegation. The appellant
has been dealt with harsh manner, although after his
transfer his successor is liable and responsible for these

impugned order may kindly be set aside and appellant be
reinstated in the service with all sorts of benefits.

documents. .
5. The appellant has served the department for about 24/25 Needs no 0 comments.
years and there is no any stigma going against the appellant. -
it is therefore, requested that on acceptance of appeal In light of above noted facts and circumstances, it is,- therefore requested that the appeal may very

kindly be dusmlssed with costs

)/;” e
L %‘Xz g

e ' - Mansehra.

l.; Q-?—" f.a’- -~

.

District & Sessions Judge,

i
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JUDGMENT SHE BT
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. JUDICIAL DEPARTMENT
‘ ’ Do Nos AT L of. x2ie . 200

¢6)'

JUDGMENT

Date of hearing Zo- oS- 2oid

Appcllant gu‘r//{ :/iﬁ iﬁuﬂ{u,p uz"i /f:a' @A.’QL\ |
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. Respondent O Moancedbws

ATTAULLAH KFHAN, J.- Through this

Departmental  Appeal, appellant Syed

Abdul Ali Shah, ex-Reader/Senior

. ol

% : o | Clerk of ~££é JﬁdgéiFamily Court-I,
Mansehra, hés  challenged the ordéi'
dated 28" June, 2010 o£' learned
Diétrict & Sessions Judge, Mansehré;
whéreby by awarding him - méjor
penalty uﬁder!Sectign 4(b)(;i)bfvthe'
GovernmenﬁQSerVéﬁﬁs (EfficienéYfand
Discipline) Rules, 1973, hé hés*been

compulsory retired from service with-

i/‘:'\ /"'"/1[,-/-\
yIA T e
/ K o~
o
[ .

I A R S S SO TN ONEL - S SORY
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effect from- 30.6.2010. He has
® challenged the-impugned order on the
ground that the findings of the

V,w ' - - B
Enquiry  Officer as well as the

s
:‘lf—;";“‘

Authorized Officer are not based on.
cogent and concrete evidence qﬁa
‘involvemenf of the appellant-in the
chmission of crime attributed- to
him and»as such the'conélusioh drawn

by the Authorized Officer and the

agreement of the authority with the

resultant £findings are not supported
by any solid evidence resulting into

his impugned compulsory retirement.

2. Facts of_theibase ére that , {
the appellant was posted‘as Réader |
to Mr.Abdul Wahab Qureshi, judic:;al
Magistiéte | Manséhra when
cqnfessiohal stafemeﬁt-ih respectAof
accused.Imtiaz son>qf Khani Zaman in
- casé FIR No.1l5, dated 9.1.2007 under

e

ATTESTED
\ Aot

P ﬁEXAMM%«
es i
Snawar h{;.
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Section 302 PPC of Police station

Sadder, Mansehra was recorded by‘the
said learned Judicial Magistrate

on 13.1.2007. Through letter dated

15.7.2009, the said = Jjudicial

Magistrate informed the learned
District Judge Mansehra = about

missing/loss of said confessional

statement and requested = for

conduction of enquiry into - the

matter for fixing'reSPOnsibility on

the  delinquent = official. Miss

Javeria Sartaj, Civil Judge was
' appointed as Enquiry Officer while

Mr . Zahid Mahmood, Additional-

Diétrict and Sessions Judge was
apppinted-as Authorized éfficer.‘The
learned Enquiry Officer. insﬁeéd. of
subnmitting enquiry proceedingé- to

the Authorized Officer for

;Z//L@etermipatioﬁ of guilt by the

e

DU SR SIS, I PL, Tt
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‘latter, straightaway exonerated the

accused and warned him to be careful

in future. However, the enquiry

. report remained with the Authorized

Officer till his transfer. On

assuming charge by Mr.Ashfaq Taj

'Additional"District and Sessions

Judge-III, Mansehra, he submitted

the report to the learned District
Judge for approval. In the meantime,
Mr Ashfaq Taj, Addl. District Judge

through  letter dated 10.2.2010

submitted a report about missing of

another ‘original confessional
statement alongwith'questionnaire‘ih

respect of accused Asad Shah son of

-Zamin Shah in case FIR No.438, dated

12.10.2006 registered under sectioné
302/108/34 PPC of Police Station

sadder, Mansehra which was also

<

,//Z/.recorded by M;.Abdul'Wahab Quureshi,

———

ATTESTED
NG |

. © o EXANT
Bashawar Hig urt,




the then Judicial magistrate,
Mansehra on 13.1.2007 and was handed

over to the.vpresent appellant. On

receipt - of this second report of.

missing  Jjudicial  documents, the

learned District Judge appointed

Mr. Shafique Ahmad Tanoli,  Addl.

District Judge as an Authorized

 Officer in both the cases. Syéd

Murad Ali Shah, Civil Judge was

appointed as Enquiry Officer. In

"the 1light of enquiry proceedings,

the Authorized Officer stated that

'he is in agreement with the findings

of the Enquiry Officer holding the
accused official responsible for the

loss of the confessional statements

and recommend major penalty of

compulsory retirement from service

and. accordingly, the learned.

Distribt Judge being authority in




the case, 'Ehrough his order ;dated-
28.6.2010 compulsorily retired him

from service,  as stated above. o
Hence this appeal.

3. Contentions of the appellant

and representative of the learned

Sessions Judge heard énd the entire

material available on record was

[PURSOR- TP ST

thoroughly perused.

4. After going through - the
entixe evidence brought on record

against the appellant and hearing

the submissions made by thé parties,
it becomes crystal clear that period

"in both .missing cases 1is the same.

R

Tt is also an admitted fact both the

. confessional = statements etc. were

- e g ety A e

R

found missing during the tenure of

.

accused official but it is also a

natter of record that the official S - ¥

Y

— who took over charge from him, has

e Yn. p am

i L

t

|

S e o

e
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not reported the matter qua loss of

confessional statements soon after
his taking over the charge. With
certainty it cahnot be said ihat the
lapse is on the part of the accused
official.:I have also gone thréugh
the Annual Confidential Reports. The
perusal of some of the reports
reveals | that accused offiéial/
appéllant herein 1is careless in

performing his duties. Today too he

|

|

o |

!' ' swore on Holy Quraan that he has not
| _ , o

| committed the offence. However, in
| ;. . one way or fhe other, very important ' éh

and crucial documents were found

i nissing because vof slackness .and
- : lethaggic'attitude of the appellant
| _ ' ,
towards his duty.and responéibility.
The apPelianﬁ has more £han two
V/{’ decades service at his credit and

—during. that period, no adverse ACR

EXARUNAT
Peshawar HighCed
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has been fcoﬁvéﬁéaﬁ’té°fﬁim.'"ln thié"Q

AN S . ¢

view of theuumatter'~~by°“tak1ng

CrOBbORSRE 6 1 B 2T . e s

h ‘.-l -

lenient v1eww_mmthis, appeal el

o 2, 0 Y
mewmmoaRe -

allowed. The 1mpugned order of the

learned District Judge is set a31de

-G s e A

eac

and the appéllant  is relnstated in
service with no back benefité with a

penalty of -stoppage of three

Shah/*

consecutive increments. It is

R —

fqrther directed that the appellant
being careless and negligent in the
perfokmance of his duties, he should
be kept under watcthy his superiors
and colleagues in order to not only
give him chance to imprové himself
but also to avoid any such mishap in

the future.

Announced on
N Nay, 2012,

Cvamin
PvShaV\;af HIUf‘ (\0,,
Authorised Un der A

the Qanun<e.g Shiahagat f)r
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" DILDAR AHMED KHAN LUGHMANI,
~ Advocate High Court, 4

iviansehra.
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“\s -4 ' BEFORE THE HONORABLE CHAIRMAN KHYBER
¥ Y ~~ © ~ PAKHTUNKHWA SERVICE TRIBUNAL.
A : ‘-
‘ APPEAL NO. 832 OF 2012
SYED ABDUL ALI SHAH
| (APPELLANT)
Versus '

DISTRICT & SESSIONS JUDGE MANSEHRA AND OTHERS
(RESPONDENTYS)

WRITTEN REPLY ON BEHALF OF RESPONDENTS,

Respéctfully Sheweth:- -~~~

PRELIMINARY OBJECTIONS.

1. That the appellant has no cause of action to file the instant appeal.
2. That the appellant is estopped to sue due to his own conduct.

3. That ’rhe appellant has not came to the court w1th clean hands
hence the appeal is liable to be dismissed.

4. That the appellant is mis-interpreting the facts deliberately. The
honourable administrative judge has already taken lenient view -
against the appellant and has set aside the order of compulsory
retirement of the appellant. : _

5. That_the ‘decision .of ‘the -authority is correct, hence the "appeal -is
liable to be dismissed.

6. That appeal is hopelessly timed barred.

PARA WISE REPLIES.

1. Para No.1 relates to record, however it is submitted that two
inquiries were Conducted agamst appellant and both. the time

§ .' * he was found involved.”
32 2. Para No. 2 relates to record.
?‘%% 3. Para No.3 is incorrect hence denied, infact the appellant is
\‘{Q I3 mis-interpreting the facts deliberately as he failed to prove his
g)‘g innocence before inquiry officer. Similarly both the
};(% . confessional statements were recorded during tenure of the

- appellant and in first inquiry, both the Authorized Officers as
well as the Inquiry Officer have issued warning to the
appellant and silence of appellant on warning shows that he
was involved in the matter.

4. Para No. 4 relates to record.

5. Para No. 5 relates to record. The Inquiry Officer issued
warning to appellant: directly and exonerated him' from the

charge leveled against him and submitted inquiry report to -
the Authorize Officer. | |

6. Para No.6 relates to record.




(. . 7. Parano 7 relates to record.

PR 2.
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3

.o

e . - 8 TParaNo.8is correct

9. Péra no.9 melates to record.

10. Para No.10 relates to record.

11. Para No. 11 relates to record.

"+ 12.Parano.12 needs no reply.
GROUNDS.

1i.

ii.

iv.
V.
Vi,
Vii.
| Viii.
CIx
.
|
|
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; xi.
Xii,
X1ii,
Xiv.

This Para relates to record. However, the Honoura-ble
Administration Judge has already taken lenient view:.
This Para is relates to record, however . it needs to be

. mentioned that in both the inquiries, the appellant was found

involved in the matter. The appellant has failed to prove as to
whether he had handed over the charge of all the confessional

- statements lying with him in his safe custody to his successor,

who was posted in his place, after his transfer.
This Para also relates to record.

This Para also relates to record.
Thls Para élso relates to record.
This Para also relates to record.
This Para also relates to record.

This Para also relates to record.

This Para also relates to record. So far as the exoneration of the
applicant is concerned; both the Inquiry Officer and the
Authorized Officer had decided the inquiry instead of
submission of their recommendation alongwith inquiry report
to the Authority for issuance of final order as per the
requirement of the law. Therefore, the Authority remanded
the inquiry to. another Judicial Officer and appointed him as .
Authorized Officer with the directions. to, re-conduct -the joint
inquiry in light of the previous complaint which was
furnished by the then Additional District & Sessions Judge,
Mansehra (Syed Kamal Hussain Shah) as well as in light of the
fresh complaint furnished by the then Additional District ‘&

Sessions Judge-III, Mansehra (Mr. Ashfaque Taj) being the
same nature. - - .

. This Para is totally incorrect.

Incorrect. Appellant was found guiity in the inquiry.

Incorrect because the inquiry report is very much clear on this

issue.

This Para relates to record and already discussed above.

‘This Para relates fq récord and alreédsl discussed above,

Moreover the appeal is time barred.




’”Qf - : Under lhese clrcumstances it is, therefore humbly prayed that the
N P
. appeal of the appellant may kmdly be dismissed with cost.

Dated 16-03-2015. _

DrsmMns Judge N

I\gansehra

Istrict & SSsci
MANsé,s,,%’AJUdgﬁ |
. R [3>eey,
Venﬁcatlon

That all the contents of the comments/reply are correct as per record and
nothrng has been suppressed from this Honordble Tribunal.

District & Sessions  Judge,

e
‘ MANMH ”JUdge
/63— 26—/)




BEF ORE THE HON ORABLE CHAIRMAN KHYBER
PAKHTUN KHWA SERVICE TRIBUNAL.

APPEAL NO.832 OF 2012 . j
SYED ABDUL ALI SHAH ‘
'(APPELLANT) i
Versus . |
DISTRICT & SESSIONS JUDGE MANSEHRA AND OTHERS ‘
: _ (RESPONDENTS)
' AFFIDAVIT |

We, solemnly afﬁrm and declare on oath that the contents of the
~ foregoing reply are true and correct as per record and nothlng has
- been concealed from this Honorable Tribunal. -

Dated:16.03.2015 \ WW

Muhammad Asif,
- Assistant / Nazir to .
‘District & Sessions' Judge,
Mansehra/Representative.

%
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. P L BEF ORE THE HON ORABLE CHAIRMAN KHYBER
o e ‘ PAKHTUNKHWA SERVICE TRIBUNAL..
’ "
-~

APPEAL NO. 832 OF 2012

SYED ABDUL ALI SHAH

(APPELLAN T)
Versus

DISTRICT & SESSIONS JUDGE MANSEHRA AND OTHERS
(RESPONDENTS)

WRITTEN REPLY ON BEHALF OF RESPONDENTS

Respectfully Sheweth .

‘ PRELIMINARY OBJECTIONS.

1. That the appellant has no cause of action to file the instant appeal.
"2, That the appellant is-estopped fo sue due to his own conduct:

3. That the appellant has not came to the court W1th clean hands
hence the appeal is liable to be dismissed.

4. That the appellant is mis-interpreting the facts deliberately. The
honourable administrative judge has already taken lenient view
against the appellant and has set as1de the order of compulsory

..~ Tetirement of the appellant. - S : e

‘5. That the decision of the authorlty is’ correct, hence the appeal is
liable to be dismissed. :

6. T,hat appeal is hopelessly timed barred

(/%L .\") PARA WISE REPLIES,
™ Vo 1. Para No.1 relates to record, however it is submltted that two

“inquiries were conducted . against appellant and both the time
he was found involved.

l“?;' 2. Para No. 2 relates to record.
s 3. Para No.3 is incorrect hence denied, infact the appellant is
ﬁg mis-interpreting the facts deliberately as he failed to prove his
53 innocence  before inquiry officer. Similarly -both the
e -.confessional . statements ‘were recorded ‘during tenute of the
‘ '§'~~ appellant and in first i inquiry, both the Authorized Officers as

well as the Inquiry Officer have issued warning to the

appellant and silence of appellant on warning shows that he
was involved in the matter. :

4. Para No. 4 relates to record.

~ 5. Para No. 5 relates to record. The Inquiry Officer 1ssued _
 warning to appellant directly and exonerated him from the

charge leveled against him and submitted inquiry report to
the Authorize Officer.

6. Para No.6 relates to record.




ag g WsId
R34dNs
A

ISNYIN

oy
vabpnp SuviSs

“LNBANELN

7. Parano 7 relates to record.

8. Para No. 8 is correct

9. Para no.9 relates to record.

10. Para No.10 relates to record.

~11.Para No. 11 relaites.» to record.

12. Para no.12 needs no reply.
GROUNDS.

i

IS i N

iii.

iv.

vi.

Vil.

. viil.

iX.

X1.

Xii.

xiii.

Xiv.

This Para relates to record. However, the Honourable
Administration Judge has already taken lenient view.

~ This Para is: -relates’ to' record, however it needs to be

mentioned that in both the i inquiries, the appellant was found
involved in the matter. The appellant has failed to prove as to
whether he had handed over the charge of all the confessional
statements lying with him in his safe custody to his successor,
who was posted in his place, after his transfer.

Th1s Para also relates to record. ,

| "I'hls Para also relates to record. |

This Para also relates to record.
This Para also relates to record.
This Para also relates to record.
Thrs Para also relates to record.

This Para also relates to record. So far as the exoneration of the
applicant is concerned, both the Inquiry Officer and the
Authorized Officer had decided the inquiry instead of
submission of their recommendation alongwith i inquiry report
to the Authority for issuance of final order as per the _
requuement of the law.. Therefore, the Authorlty remanded

" the inquiry to ‘another Judicial Officer and appointed him as
‘Authorized Officer with the directions to re-conduct the joint

inquiry in light of the previous complaint which was
furnished by the then Additional District & Sessions Judge,
Mansehra (Syed Kamal Hussain Shah) as well as in light of the
fresh complaint furnished by the then Additional District &

~ Sessions ]udge-III Mansehra (Mr. . Ashfaque Ta]) bemg the

same nature.
This Para is totally incorrect.

Incorrect. Appellant was found guilty in the inquiry.

Incorrect because the inquiry report is very much clear on this

- 1ssue

Thls Para relatés to record and already dlscussed above

This Para relates to record and already discussed above.

Taa

Moreover the appeal is time barred.
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Under these circumstances, it is, therefore, humbly prayed that the

appeal of the appellant may kindly be dismissed with cost.
Dated 16-03-2015. -

Honoufable Administration J ﬁdge, ‘
through representative of the august
Peshawar High Court, Peshawar
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ANSEHRA..

Verification

That all the contents of the comments/reply are correct as per record and
nothing has been suppressed from this Honorable Tribunal.

Ho'nourable Administration Judge,
through representative of the august
Peshawar High Court, Peshawar

5310115 Judge%
S MANSEHRA.
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BEF ORE THE HONORABLE CHAIRMAN KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL.

-..APPEALNO.832 OF 2012 . -
SYED ABDUL ALI SHAH |
(APPELLANT)
Versus
cL DISTRICT & SESSIONS JUDGE MANSEHRA AND OTHERS
(RESPONDENTS)
AFFIDAVIT -

We, solemnly affi irm and declare on oath that the contents of ‘the )
foregomg reply are true- and correct -as ‘per- record and- nothmg has
been concealed from this Honorable Tribunal.

Dated:16.03.2015.

‘Honourable Administration J udge,
through representative of the august
Peshaw_ar High Court, Peshawar
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Lﬁperlmendent to

District %@l@ﬁ&ﬁﬂ d;;)\% 4
2ssions
Manseﬁ'ﬁ “_MANSEHRA.-




KHYB

ER PAKHTUNKWA SERVICE TRIBUNAL, PESHAWAR

 No. 2305 /ST Dated _25/10/ 2017

To '
The District &Sessions Judge,
" Government of Khyber Pakhtunkhwa,
Mansehra.
Subject: - JUDGMENT IN APPEAL NO. 832/2012, SYED ABDUL ALI SHAH.

I am directed to forward herewith a certified copy of Judgement dated
17.10.2017 passed by this Tribunal on the above subject for strict compliance.

Encl: As above : ‘ ' \
‘ RE%ISTRAE i

KHYBER PAKHTUNKHWA
- SERVICE TRIBUNAL
PESHAWAR.
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