BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.PESHAWAR' *.*
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Appeal No. 466/2016

‘Date of lhstitution_ 02.05.2016_

Date of Decision ... 29.04.2019
Said Badshah (Ex—Tehsﬂ Office Kanungo Mardan) R/o Village Tehsil and Dlstrlct
“Mardan. e (Appellant)
VERSUS :
The Secretary, Revenue Department, Khyber Pakhtunkhwa, Peshawar and two
others. =~ , . (Respondents)

MR. MUHAMMAD ADAM KHAN,

Advocate ---  For appellant.

MR. ZIAULLAH

Deputy District Attorney --- For respondents.

MR. AHMAD HASSAN, - -~ MEMBER(Executive) o

MR. HAMID FAROOQ DURRANI - CHAIRMAN | .
JUDGMENT

~ AHMAD HASSAN, MEMBER .- Arguments of the learned-counsel for the

- parties heard and record perused.

" ARGUMENTS | A | o |
2. Learned counsel for the appellant argued that on the allegations of non-
production of original mutation, disciplinary proceedings were co_nduéted against -
the ‘appellant and thereafter major penalty of reduction ot’:{:-t‘\‘&.fo increments in the
time scale of pay was awarded to him vide impugned order dated 31.08.2015. He
preferred depértmental appeal on 28.09.2015, which was dismissed vide order |

g dated 21.03.2016, hence, the present service appeal. He further argued that, -

scrutiny of record revealed that relevant Charsala/Jamabandi was prepared by

-/Muhanimad Ghulam, Patwari. Despite repeated requests by the appellant, Habib-




Ur-Rehman, Patwari failed to return the mutation. Neither statements of witnesses, -

were recorded nor opp-(;rtunity of cross examination was provided to fhe appellant.
No show cause notice was served on the appellant before imposing the penalty
referred to above. As sucﬁ Sub Rule (I)(b) of Rule-14 of E&D Rules 2011 was
violated, which alone is sufficient ground to render the entire proceedings as
illegal/unlawful. On reaching the age of superannuation, he retired on 13.09.2015.
Penalty imposed on hilﬁ at the verge of retirement was going cause recurring

financial loss to him.

3. On the other hand learned Deputy District Attorney argued that he failed to -

produce original mutation no. 7462 attested on 27.01.2009 on Mauza Hoti before

the Anti- Corruption Establishment, Mardan despite repeated directions. Being

custodian of revenue record, it was his basic responsibility to ensure its safety. He

_ was required to report the matter to the high ups regarding misplacement of

mutation referred to above but failed in discharging his duty thus rendered himself

liable to disciplinary action. Penalty was awarded after fulfillment of all codal

formalities.

CONCLUSION

4. The background of the present service appeal is that the appellant while
serving as Kanungo Tehsil office, Mardan handed over mutation (Fard Sarkar) of
Moza Hoti to the concerned Patwari for preparatibn of Charsala for the year 2012-

13. The Patwari concerned after doing the needful returned the above mutation to

the appellant. Upon scrutiny, it revealed that mutation no. 7462 was missihg from

the record. The said mutation was required by the Anti Corruption Establishment,

e A -

ey



Mardan but the appellant despite repeéted directions from the high-ups failed to

~produce it. On receipt of complaint the Deputy Commission, Mardan ordered

enquiry and after winding ‘up of the process major punishment of reduction of two
increments in time scale of pay was awarded to him vide impugned order dated

31.08.2015. -

5. We have gone through the enquiry report and observed that though

- statements of the concerned were recorded but opportunity of cross examination

was not afforded to the appellant. Another serious illegality was non-issuance of

show cause notice before imposition of penalty. It not only goes against Sub-Rule

“(D(b) of Rule 14 of E&D Rules 2011 but also the consistent view of the superior

courts on this proposition. That show cause notice should invariably be served on

the accused. This alone was a valid ground to vitiate the entire proceedings. It has

~also not been denied by the respondents that the -appellant never forwarded

mutation to the Patwari Halqa for preparation of Charsala but he failed to return
the same. The appellant failed to report the matter in time to the high ups for
taking remedial steps. Silence on the part of the appellant amounts to

negligence/misconduct.

6. . Furthermore, on reaching the age of superannuation, the appellant stood
retired from government service on 13.09,2015, whereas impugned order was
passed on 31 .08.2015. The respondents were well aware of his date of retirement
and bound to take this important aspect of the case into consideration before
passing the impugned order. In normal circumstances such caées are sent back to

the respondents to conduct de-novo enquiry but as the appellant has already retired
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from service, therefore, de-novo enquiry cannot be conducted against him at this
stage. Furthermore, penalty awarded to him appeared to be harsh and ample

justification is available for modification.

7. As a sequel to above, the appeal is partially accepted -and penalty of
reduction of two increments in the time scale of pay is converted/modified into
minor penalty of censure. Parties are left to bear their own costs. File be consigned

to the record room:.

R (AHMAD HASSAN)
. ' MEMBER

(HAMID FAROOQ DURRANI)
CHAIRMAN

ANNOUNCED : ,

29.04.2019 -
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Order

29.04.2019

Appellant with counsel present. Mr. Ziaullah, Deputy District

-Attorney alongwith Mr. Ali Akbar, ADK for; respondents present.

Arguinents heard and record perused.

Vide our detailed judgment of téday of this Tribunal- placed
on file, the appeal is partially accepted and penalty of tedu@:tion of
two increments in the time scale of pay is conQe‘rtcd/modiﬁed into
minor penalty of censure. Parties are left to bear their owﬁ cost. File

be consigned to the record room.

Announced: |
29.04.2019

-
NUAN
_ Ahmad Hassan)
\ ‘ Member
\
(HAMID FAROOQ DURRANI)
Chairman :

© by ot aodmaiain =




06.11.2018 - . Due tobre‘tirem'ent of Hon’able Chairman, the Tribtinal'is
' defunct. Therefore, the case is adjourned for the same on

26.12.2018 before D.B. -~ . -

26.12.2018 Appellant in person and Mr. Ziaullah, DDA
alongwith Ali Akbar, ADK for the respondents present. |

Appellant requests for adjournment due td non-
availability of learned counsel. Adjourned to 27.02.2019 for

arguments before the D.B. - .

‘Member - o Chaitthan

27.02.2019 | ‘ Appellant in person.

The appellant seeks adjournment due to
indisposition of his learned counsel. Adjourned to
29.04.2019 before BB. |

Chairman




TNt By

23.05.2018 " Appellant in person and Mr. Ziaullah, DDA for respondents
present. Ai’gum'ents could not be heard due to incomplete bench.

Adjourned: To come up for érgumenl’s on 01.08.2018 before D.B.
: |
'
(Muhammad Amin Kundi)
Member

I3

01.08.2018 . Appellant absent. Learned counsel for the appellant
| - and Mr Muhammad Jan, Deputy District Attorney alongwith
Mr. Ali Akbar, AADK for the tequndénts present. Learned

counsel for the appellant seeks adjournment. -Adjburned. To

cc;me up for arguments on 24.09.2018 bef_ofe DB. .

(Ahmad Hassan) (Muhammad Hamid Mughal) -
Member (E) _ _ Member (J)

©24.09.2018 Appéllant in person and Mr, Muhammad Jan learned

Deputy District Attorney present. Appellant seeks adjournment
“as his counsel is not in attendance. %djourned. To come up for

arguments-on 06.11.2018 before D.B.

R

- 4
| - (Hussain S.hah) ' {Muhammad Hamid Mughal)
Member : C Member

4f




14.11.2017

23.01.2018

S 26.03.2018
/." ’ ) .
A R

G
N

(Muhammad Amin Kundi)

2/8/2017

(GULZEWKHAN) {
MEMBER

Gyt

- Appellant in-person and Mr. ALl Akbar, ADK alongwith Mr.
Zaiullah, Deputy District Attorney for the respondents preseht.

Appellant seeks adjournments. To come up for argument on
i%]ﬁéf/zon before DB.
-L
QUJ- .

HAMMAD HAMID MUGHAL)
"‘MEMBER

Appellant in person and.:Kabeerullah Khattak, .
Addl. AG for the respondents present. Seeks adjournment
as learned counsel for the appellant is ill. Granted. To come

up for arguments before the D.B on 23.01 2018.
an ==

Member
Appellam in person present. Mr. Muhammad Jan,

" DDA for the respondents present. Counsel for the appellant is

not in attendance due to general strike of the bar. To come up

for arguments on 26.03.2018 before D.B.

CIgET irfian

Junior to counsel for the appellant and Mr. Riaz
Paindakheil, learned Assistant Advocate Gehekal for
the respondents present. Junior to counsel for the
appellant seeks adjournment as senior counsel for
the appellant is not available. Adjourn. To come up
for arguments on 23.05.2018 before D.B

L

mH | & - |
: (Muhémmdd Hamid Mughal) .

MEMBER MEMBER



- 17.08.2016 Appellant@lin person{and Mr. Aziz ur Rehman,
District Kanungo élongwith Addl. AG for respondents
present. Written reply submltted The appeal is 3551gned

to D.B for rejomder and flnal hearmg on 7.12.2016.

. r- -l .
f - Member o
07.12.2016 Appellant in person and Mr. Muhammad Ibrar, Assistant Secretary |

| alongwith Assistant AG fd'r :the respondents present. Appellant submitted

rejoinder which is placed on file. To come up for arguments on

//- Q' / 7 before D.B. 1 o /Q,\
: P \ g

1

(ASHFAQUE TAJ)
MEMBER
11.04.2017 Appellant with counsel present Mr: Muhammad Ibrar, ‘

Assistant Secretary alongthh Mr. Ziaullah, Govemment Pleader for
respondents also present. L_eamed counsel for the appellant requested
for adjoummenf. Adjou}ned. To come up for arguments on

02.08.2017 before D.B.

R4

(Ahmad 'assan) M (Muhammad Amin Khan Kundl)
Member s Member

i
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10.05.2016 - "~ Counsel for the appellant present. The learned counsel for - .e

appellant argueciil that the appellant was proceeded against for bad

reputation and failure to produce the mutation No. 7462 attested on
27.01.2009 to tne Anti Corruption Establishment. Charge sheet and
statement of allegations was served upon the appellant but he was
not called for any inquiry which was conducted at the back of the
appellant. Impugned order dated 31.08.2015 was imposed on the
appellant wherein he was reduced by two stages in the scale of pay
whicéh was erroneously recorded as reduction of two increments in
the fime scale. That the appellant was retired on superannyation on
13.09.2015. He further argued that the appellant was not given
opportunity of defense and fair trial nor he was heard in person
hence principle i)f natural justice were not . fulfilled while proceeding
against the appellant He prayed that the mstant appeal may be
admitted for regular hearing. He further contended that Iast date of
| submission of the service appeal was 29.4.2016 but the same could

ITS{VaE

not ‘be filed on account of weekend brake of Saturday and Sunday

hence the same was filed on 02.05. 2016 and apphcatlon for

A g ' condonatlon to this effect has been filed.

After-hearing learned counsel for the appellant this appeal is
admitted for regnlar hearing. Security and process fee be deposited
within 10 days, \}vhere—after notices be issued to the respondents for

written repty/cofnments for 22.7.2016 before S.B.

b"""
Member
7 N,
— )
T
22.07.2016 . ~Appellant in person and Additional AG for :e';pondnnts present.
Lmrned Additional AG requested for adjournment due to non-
< appéarance of representative of the department. Request accepted.

Last” opportunity. granted for submission of written reply/comments

N—

MEMBER

for 17.08.2016 before S.B.




Form- A

FORM OF ORDER SHEET

§K-20l6

Court of
Case No. 466/2016
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
' Proceedings
1 2 3
) 27512016
The appeal of Mr. Said Badshah presented today by Mr.
Muhammad Adam Khan Advocate may be entered in the
Institution Register and put up to the Worthy Chairman for
proper order please.
GRD o 2
REGISTRAR -

This case is entrusted to S. Bench for preliminary

hearing to be put up thereon £/~ /& .

Cl—l&m

~ g
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BEFORE THE PROVINCIAL SERVICE TRIBUNAL, PESHAWAR

| Service Appeal No:- H b6 p/o0i

Said Badshah “YVersus The Secretary & others

........... Appellant ..o RESPONdent
~(>¢<><>¢<>¢'¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢
INDEX

S#| Description of the Documents Annex | Pages
{1. | Memo of appeal with affidavit 4 4

2. C'harge Asheet,‘ statement of allegation | "N"&"B" | 5-B

s |Reply R T T

4. Impugnéd order | - - “D" ” 8 |

5. | Representation B *\\TE" ST

&. |Appellate order e S 2-13

. | Mutations register TV ez

g. | Retirement order T B R S

9. 'Wakc;zlatﬁNama - - AL
Dated:- 29/04/2016 ' . ~ Appellant -
(Frsday) , L Said Badshah

Through:-.. O e o
_ - Muhammad Adam Khan
Advocate High Court,
Peshawar.
~ - District Courts Mardan

Sosmert
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BEFORE THE PROVINCIAL SERVICE TRIBUNAL, PESHAWAR. “

B.W.F P » ohrss

i i

Diary i‘m_é/ A
vated Sz g6 -
Said Badshah (Ex-Tehsil Ofﬁce kanungo Mardan) R/o Village Tehsil & - -
District Mardan. -

’ | (Appellant),' R
VERSUS : L !

1. The Secretary, Revenue Department, KPK,Peshawar.

2. The Depljty Commissioner, Mardan. .

3. The Commissioner, Mardan Division, Mardan.
(Respondents).

i Mg R

24 DT
L TR R I

APPEAL UNDER SECTION-4 OF THE SERVICE TRIBUNAL ACT, 1974 AGAINST

THE ORDER OF THE DEPUTY COMMISSIONER/RESPONDENT No. 2, CONTAINED

IN LETTER NO.1201-1208/DCE/HVC DATED 31-08-2015 AND THE APPEAL THERE-

-
Sy,

AGAINST REJECTED BY THE COMMISSIONER/ RESPONDENT NO.3 ON

21.03.2016.

1.

= >4. That while employed as”Tehsil Office Kanungo Mardan, the Appellant,Wéé
" \b proceeded- against disciplinarily and vide Letter No.1201-1208/DCE/HVC
dated 31.08.2015, awarded the punishment of reduction of two increments in

the time scale of pay by the D.C/RespondentNo.1.
| (Copies are Annexure-“A to D”).
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show that the entry against the relevant mutation No.7462 was not marked, R

on account of its non- availability in the bundle, returned by the Patwari R

Halqa.

6. That on enquiry from Mr.Habibur-Rahman Patwari about the non-existance

of the relevant mutation, he stated in reply that he had prepared the relevant

_charsala/jamabandi by Muhammad Ghulam Pawari and that he will contact
the said Mr.Muhammad Ghulam Patwari in this respect and will return '_'th'e‘_ '

relevant mutation. He apprehended that the relevant mutation might _havé.‘

been misplaced in Patwarkhana.

7. That inspite of repeated demands Mr.Habiaur-Rahman Patwari did ‘not - |

return the mutation, with the plea that he is searching for the same.

8. That the relevant mutation had been misplaced from the custody of Habibuf—.

Rahman Patwari Halga and not from custody of Appellant.

9. That Appellant had not displayed any carelesseness nor committed

misconduct in the preservation of the relevant mutation, as the same was not

lost from his custody and even, not from his office.

10.That no witness was examined in presence of Appellant during the eﬁquiry _

proceedings. While, the testimony of the witness, who is not subjected to the -

test of cross-examination, has no legal force.

11.That the long standing service record of the Appellant is clean and

unblemished through-out.

12.That Appellant retired from service on attaining the age of superannuation - -

w.e.. 13.09.2015.

P

(Copy attached as Annexure-“ﬁiﬂ

12.That Appellant reserves the right to claim further grounds, also.
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i femanded to the D.

by the order dated 30th April, 1979,
and the order of the C
1980, rejecting his appeal against the sfme. The appelliant was ch
sheeted by the Addl. D. C. (G). acting asfauthorised officer for hjs failygs

CIVIL SERVICES

dismissing bhim from servi : 191 PLCY(

ommissioner, Halawalpur daied 27th Mafcb?;
arg

. vT

. [Service Tribupal Punjab)
s re ". ?A“rwj Present : M. Saleem Chaudhry, Chairman and one Member
to produce the Enquiry File No. 232 datbd 2nd March, 1978 against Maljpziie

Mohammad Aslam. Tehsildar, Rahimyag Khan which was received

appellant while he was

by theiilf NOOR MUHAMMAD MALIK
HVC. He wasfalso charged for misplacing :

! . ({2 A versus
same. Explanation of the appellant s found unsatisfactory and Mk

Hakam Khan Baloch, Assistant Commifsioner was appointed as Ep
Officer who vide his enquiry report

allegation of missing the said file
but he recommended for the fenient vij
the appellant had good reputation
notice dated 19th March, 1979 for m
“deration his reply to the show-caus
30th Aprif, 1979, dismissed him

appeal was also dismisse
dated 27th March, 1979,

that the appellant was not hear

any notice for hearing.

Rule 8 of Punjab Civil Servant (E & D) Rules, 1975 which implicitly lay
down that the authority shall, after affording the accused an opportunity

being heard in person.  The legrned counsel argued on the basis of thel}
record that the Enquiry Officer/fs

laid down under Ruje 7 of the

directly which were clear
has been a violation o
as laid down fn re : Coll

Dittav. M. B. R. (Cons.) (2} :
were implicitly relied upon

“"The view taken by the Courts

quirye 3 SECRETARY TO GOVERNMENT, PUNJAB,
ated 10th March. 1979 held that the i § COMMUNICATIONS & WORKS DEPARTMENT
as been proved against the appeilanf;

w. In view of the defence evidenes < Appeal No. 179/595 of 1980, decided on 2ist September, 1980,
He was served with a show-cause;

jor penalty.  After taking into

{«) Punjab Civil Servants (Efficiency and Discipline) Rules, 1975—
notice, the D. C. vide his order

— R. 8—Opportunity—Personal hearing—Mandatory before imposi-

"yi ; ion of penalty—Executive Engineer (Grqde 18) s.erveqd with show-

d by Com ir:s?:)rizlr.wcgalljl};igi;fxfagseofi:norglcf: i;ohfsc no?icce—Ad.ministrative Secretary without a}f’rordxflg pcrsgpal
In this appeal the learned counsel contendcdi’" hearing after receipt of repl_y to sho»g:ca’tixse r(xlo;:qceLre;orrémen ing
by the D. C. nor he was served wit reversion as Assistant Engineer (Grade 1d) gn M. L. .t/ ?verr{:?r

The appgliant. in this behalf, placed reliance upo; approving same—Personal hearing afforde y Sccretary after

i — Ma laced again before
btaming approval of Governor — Matter not p ) .

?}(}\‘Cfllor and penalty order issued — Defence plea raised dyrmg
personal hearing, held, not considered by competent authority —

sent the file to the Authorized Officer a Penalty order, I circumstances, held, violative of r. 8 and not
& D Rules, 1975 and obtajped the order sustainable.  [p. 163)4
;Y ill¢gal. According to the lefarI?Ed (l:ounsel there . i) Punjab Civil Scrvants (Efficiency and Discipline) Rules, 1975—.
eriz‘ zgf}f;sl zeq,t}lr;rzi'};i ?l)taﬁél}:':eh?ri?g,; Bl © = R, 6(3)~Show-cause notice—Nature of penalty proposed to be
o y . N 4§ - r

F i i ; - imposed—Not mentioned—Notice indicating any of the penalties
The following observations of the Cour_t ) st‘ln in 1. 4~ Quantum of proposed pu1usl_1menr, .lzelq, not
i?uimated—Accuséd, in circumstances, feld, materially prejudiced in

The Courts have been distinguished

in Pakistan is contrary to the View his defence--Consequential penalty order set aside. [p. 16318
taken by the Megarry, J *

between the violat;
violation of any
and contraventio
such hearing.

1e defect in the first category was held cured by

e \ ORDER
n of the principle of audi alteram partem and
directo1y law providing for hearing on one hand &

M. SALEEM CHAUDHRY (CHAIRMAN).—In this case the appellant s
of a mandatory provision of law providing for}

(aggticsed by the order of Governor/MLA dated 5th December, 1979

i ; feverting him {rom the post of XEN to the rank of Assistant Engineer on
hearing given atflater stages of the proceedings while it was found t

be incurable if

On the strength §f a
ab initio and the ddfect
The Department has

appeal is accepted

(1) 1971 SC M R 621

¢ matter fell in the second category.””

s tothing to controvert the above contention of thel:
appeliant. 1In the ¢ cumstances, we are constraj

passed by the departfnental authority is ijllegai

nd the ‘impugned order is set aside. The casej
- Rahimyar Khan for de novo proczedings.

the charge of gross irregularities committed in the construction of new
plock of Fatima Jinnah Medical College Hostel and Lecture Th_catres. In

; this case the appellant was served with a show-cause notice, dated
bove it is contended that the order was void © V\3th February, 1979 on the following 13 charges :—
could not be cured even in hearing of the case.}

{1) The conércte pavement of the approach road is nor only uneven

ned to hold that the orde and poorly finished but also far below the specification.

and void ab initio. TheM

(2§ The quality of plaster work both internal and external as per test -
report is 1:5.64 and 1:3.80 against the specification of 1:5 and 1:3
respectively.,

Vel & ic sink rided in the pantry are of poor quality with
Arpeal cccepted: i 2 '(j)lhcnxl":s?lct’s?kfa?né\rfep;?;i(dzisla]rl(legc?y des)feloped :f crackqevenybef'orc
being put to use, -
- &) The joinery work in door shutters ctc. is of low quality,
(2) PL D 1976 Lah. 897 s 3) The panel door fixtures and. those of steelite windows-are of. sub- -

standard quality, inferior material and improper fahrication.

; . : /
(. - -
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' . e il (M.
(6) The concrete gril (J21) is crudely finished and improperly fixeg ‘ llant was accord
‘ he appeliant was accordingly summone
ecoOme Tust poad pearing on 22nd November, 1979 but again thereall
to have ever been placed before the Governor/MLA till

n the toilets have b
8 pot 3ppeal
1979 when the ordefs were formally issued for communica-

(7) Most of the towel rails i
sy Decembels
sellant. The appellant filed review petition dated Sth January

mirrors faded even before use.

| (8) E.f. Switch boxes are substandard. 5 Dest s
et 10 ¢ .
9y By wa of unnecessary splitting of works, seven more contrag ?';. 1 which 100 was rejected on 18th March, 1 - L \
( )were ent){:red into for completion of the finishing work. ‘The w E@?wnal pearing. 980 without granting him a
were splitted to bring the same within your pOWeIs in violatio ¥ . '

d in poor quality due 0 more DUMber ek The appeilant besides his contentions on merits has raised the legal

o ssgr thst due opportunity of hearing has been denied to the appella%)t
[ the show-cause notice was also defective in as much as it fails

rules which has resulte

lower class contractors.
Rule 4 provided both for major and minor

pmeve
fy any penalty.
given to understand as to what action

fs apecily

(10) The non-scheduled items pamely :—
: . . sy ond the appellant was never
(a) Wood work in Almirahs/Wardrobas. ] prosily 80° 0 ainst hi v :
. . . & was PIOFOSC against him, Both the contentions raised above oul

(b) PVC water pipe heavy duty for wash hand basips andd s_mk; : parquately et with by the Department.  mittedly the Tlrstcordgrnd0;t§§

(c) Waste couphing heavy duty for wash hand basins and sinks : fuby December, 1979 was issued w;thoqt granting personal reting to the

4y Cement concrete sinks finished with mosaic topping finished i ; ':”;"z““’g;m af‘:;rlt :;i:.z ciel:jarhwol‘atxon of rule 8 of the E.& D Rules,
white chips ; : i _ z% b ease wasg ev1 rg 1f: zarmg to the appeliant on 22nd November, |4

. - {973 1 . _mever place before the Governor/MLA. Thus the

have been paid at exorbitant rates. : sforcsaid heaning did not cure the defect of personal hearing. Thus the

. LB, clonce pleas raised by the appellant during the course of personal heari

(1)) Reaquisite percentage of check measurements of entries madelfs - o8 3716 November, 1979, do not appear to have been coxfsider 3 -beaf“ﬁg.

Sub Engineer in the M. Bs. were not carried out as required upls g ggmpeicnt authority at all. Fven the show-cause notice fa'ilecf o syc t‘t‘e

the rules. . : tt;.g' petion ﬁroliosed against the appellant. The appellant has the legignf;ti

(12) Construc tion of approach road, boundry wall, additional 3“‘52“{;’&; ,a‘to %w.as not gppnsed‘of the quantum of proposed punish-
Mis. Taj-ud-Din & Co., were acly B4 ) Y ¢ imposed upon him. ‘Thus the grievance of the appellant 5
nrough private a At }"° bad suffered material prejudice in his defence appears to be welll”

= fognded.  We therefore accept this appeal and set aside the orders passed

We do not feel called upon to adjudicate upon the

etc. although allotted to
executed by M/s. Inter-home Const. Co., t
val of the Department as per Rules.

ments without the appro
ot properly acrewed and few steps are somggm
i
d Notice read as {follows :— T
T
¢

««1q view of the carelessness and gross negligence 0N your -pay
ave been found 1o be inefficient 10 t.,njf ¥

inentioned above, You h
rule 3(a) of the Punjab Civil Servants (E & D) Rules, 1973
therefore, proposed to-impose upon YO

given in.rule A'ibid.” .
Affer receiving his reply the case was processed by the Depart

the Secretary C & W Punjab recommended the reversion of the
from the post of XEN to that of Assistant Engineer which was &
by the GovernorfMLA on 7th November, 1979. However, it was p@
that the .appellant had oot been allowed any opportunity of perso ¥
“ing before making recommendations by Secretary C & W or passit 1‘;,,,

by the Department.
ather contentions raised by the appellant as the order merits to be set aside

being contrary to the requirements of rules 6 and 8

Ming ) i _ of E&D

wwll, The case is accordingly remanded to the Department. Roles, 1973
Case remanded.

(13) Stair railingis n
uneven.
‘paragraph 2 of the aforesai

1981 P L C (€. §163
[Service Tribunal Punpjab]
Present © M. Saleem Chaudhr’y, Chairman and Two ‘Members
Rana MUHAMMAD 1QBAL
- ver{sus SR

. . ’ .
 COMMISSIONER, SARGODHA DIVISION E1¢.
ppeal No. 52/221 of 1979,fdecided on 20th August, 1975.

MLA which was .contrary i}

impugoed orders by the Governor/
retc\;ui;ements of rule § of the Punjab Civil gervants (E & D) Ru
which provided as under :— : #jab Servi i /
. A Service Trib /( -
In the case of any proceedings '8, 4—Disci " unals Acﬁ (l)_( of 1974)
cohsean isciplinary Pqueedm.gs——Penalty of removal from service
quential to-charge of acquiring property beyond known sources

““Aetion by the Authority.— A
which has been reported for orders under sub rule (4) of

sub-rule (8) of Rule 7. the authority shall after affording !
an ‘eppor tunity of being heard in person pass such orders @

! . . ﬁt'”

&f income—A { i i

—Accused producing estimate - pre ared by .€ i
. o § X

.,‘?Fifcméf-Such report disbelieved but no expert lz)pinibn );btai%ir(; !;3

mevnne'nt authority /to support allegalion_—-Case}.remanded' for
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occurence was on account of it the benefit should have been ¢
extended for the murder of Yaqub alsa. ] Ty

So far us the merits of the cuse  an o
appellants  under section 302/34, P.P.C. is conecerned, ’”‘
re-examined the materisl brought on the record against them hilk‘::t
assistance of the learned counsel for the appallahes, 1 lt'cu(iu? Cbg"‘ ’
4s 8 disinterested witness of the occurrence. the two Courty gy g o
ignored any circumstance which may have a materio) bcuring o :
question. His sppearing as o witness in two wrder casey v oulyg )
itsell be indicative of the fuct that he was iniical to tye Bppalge, |
or was unreliable. His presence i the spot slf the time of Wcurnl,
hus been accounted for. In thel circumstone s, his slatemgng w,,“tl
provide the requisite corroboration to the evidence of Walaygt, ;
these witnesses  had satisfactorily  expluined | their preseace gy
thoroughfare near the residence of the appelldnts by stating that ’ 5

the convictiyy

had gone to attend the Cour( at bamundari, [The trial Judge hgg e
benefit of perusing the record of the Court df the Magistrute 19

out whether 30th was the dote fiked for the appesrance of thu  Lpsy
deceased snd their assacistes and whether thpy had in fieq BRDEEM
there. The following observations 4 the trial [Court are reproduced i
extenso-

"Exhibit D.G. is the certified copy off the proceedingu, yy‘g
has been referred by the learned coynsel for the uecuned &
this regard. The learnecd cpunsel for{the accused hug ety uiE
that according to the entriel of Exhiblt D.G. the dute fined in
the case of Mamma and Yaqyb was 29th March 1974 angd not s
March, 1974 as sileged by [he prosecdtion. | have peruged g
original file of theft easc., #hich has een summoned from Cogn
conicerned and have comefto the coifclusion thal the antres,
whereby 29th Murch, 1974 has been shown as a date fixed
the theft case of Mamms an Yaqub accfised is very much dovtifd. '
There is overwriting on fhe date. perusal of the fuca et -
of the said file would shbw that 30th March, 1974 was # dsty " Y8
which was fixed in the Ausid case ahd not 29th Mareh, 19749F

shown in the order shdet. 1 feel po hesitotion to say lh:%;
unsuccessful attempt hhs been madle by the eccused parl )
get benefit out of theffabricated gntries of the procecding¥ e
the theft case. I intenf) to move tHe Court concerned to Mgﬂ
action against the offigial at feult {n this regard". L

There werc other corfoborative factors noted by the iligh e’
namely, the wrist wateh onfthe dead body of Mamma having stopp
5-15, the photographs of thie Chappar burnt and the entire occut
having taken place in thef heart of the village Abadi. The conel
drawn was that it could ffot be sccomplished by a single person g
cogent reasons, the High/ Court has rejected the argument the
ocular evidence was considered unsatisfactory for recording the conylf
of Mir and Shamman the scquitted accused, the same testimony,
not be considered sufficient for recording the conviction
appellants. The High Court hus considered and we think righ
material on record sufficient to establish a case beyond reas
doubt against the appellants and, therefore, their conviction

iz

section 302/34, P.P.C, (two counts) was proper. s,
As regards the mitigation and sentence the High Court'f,.l

i WA
N

. * 3
o i

b 4

J

3] Inayatullah Khan v. Provincin Govl, N.-W.F.p. 1747
L (Muhammad Huleem, C.J.)

in the case of conviction for (he murder of Mamma who was
;’,,.ming illicit relations with Moondun snd who had conveyed an
o aing reply. it is to be noted (ha deceased Yaqub was nol murdered
sny differeat place or at any/ different time or in a different
oaorntance. 1t was the sgme occeyrrence in which both were done to
their associntion in fihe posf aguinst the futher of the appellants
also estublished s se ol thelt of the buffule and the
": er sitock on their fatfer. In fuch o situetion the low laid down by
o tourt in Ghulam Raflul's ecage and in that of Nazeer would hold
o We would, thercfabe, maiftain the conviction of the appellants
wr osection 302/34, PLP.C. (¢n two counts) set aside the sentence
4 teath ol both for the fiurder o Yaqulb and convert it into imprisonment
« ofe und a fine of RY.10.000 Jo ench or v default they would suffer
w- years' R The sefitence offlife imprisonments shall be concurrently.
pierpone. The Tine AT realizefl, sholl Le paid as compensution to the
gy of Yoqub. In th¥ mutter off computution of sentence the appellants
st have the benefit of sectiof 382-8, Cr.p.C.

TRY Conir Order accordingly.
2ol T

o~

-

1985 8 C M R 1747

Present: Muhwmmad Haleem, C.J., tHuhammad Afzal Zullah,
Nasim lasan Shah and Shufiur Rahman, JJ

INAYATULLAH KHAN--Appellant

£
. versus

THE PROVINCIAL GOVERNMENT,
N.W.F.P., PESHAWAR -~Respondent

tal Appeal No. 41-R of 1979, decided on 16th June, 1985.
(On appeal from the judgment and order, dated 26-9-1978 passed

h e NO-W.F.P. Service Tribunal in Appeal No. 39 of 1976).
y 8 Constitution  of Pakisten (1973)--

a‘“irl. 212--Civil service--Compulsory retirement--Natural justice,
fRaaples of--Leave to gppesl gruented to examine question amongst

®i¢rs w5 to whether fuilure 1o give u linal show-cause notice against

§ Popased penalty was violative of principles of natural justice.

(p. 1747] A

88 M Civil service--

Cn:npulsory retirement--Failure to give a second show-cause notice,
3“_ - W4s g violation of principles of natural justice--Case remsanded to
MAorised officer from stage at which second show-ceuse notice should
Laye been given to civil servant.--{Natural justice, principles of}.

18]

f Syed Mir Muhammad v. N.-W.F.p. Government through Chief
L <felary p o, p 1981 § C 176 snd Qozi Faizul Haq v. N.~-W.F.p.
WWEh the Chief Secretury 1984 S ¢ M R 451 mentioned.

" Abdul  Samad Khan, Advocate-on-Record Supreme Court of
7y t\an.' Peshawar for Appellant,

; (-;ﬁlan Muhummad Ajmal, Asstt. A.-G., N.-W.F.P., Peshawar for
Moonden

Date of hearing: 16th June, 1985.







It is prayed that on acceptance of this Appeal, the impugned order
niay be set-aside and Appellant may be exonerated from the charges, as

leveled against him.

~ The coété of this Appeal may also be awarded in favour of AppellantA
against the Respondents. b ' '

Appellant

(Said Badshah) .
Ex-Tehsil office kanung%, n

Dated:29.04.2016 ‘ ; : )
(Friday) ‘ Through
Muhammad Adam Khan
Advocate High Court
at District Courts Mardan.

MUHAMMAD ADANM KHAN
B.ALLR Advocate
High Court Mardan

AFFIDAVIT

I, Said Badshah / the Appellant, do hereby stated on solemn affirmation that the
contents of the above Appeal are true and correct to the best of my knowledge and belief and that

nothing is concealed. from this Honourable Tribunal.

4’\\ I\Dﬁ_@ ,
Lonam:.: siongr }\

Z‘ Z?/:V 6 Deponent Said Badshah

'ﬁ '.“k .
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_ L« <" DEPUTY COMMISSIONER,
N e MARDAN §
e No.784~ 59 /DK/HVC
- s Dated Mardan the 5’/0712015
‘ ' ey I SO

PAGE NO.
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CHARGE SHEET

’

I, Deputy Commissioner, Mardan, as Competent authority,
Badshah Tebsil office Kanungo Katlang as follows:-

That you, while posted as Tehsil Offic
irregularities:- '
That you (being custodian of the revenue record) failed to
original mutation No,- 7462 atfested on 27.01.2009 at
before the Anti corruption Establishment Mardan in spite
well as official ¢
which the ACE, Mardan filled complaint under section 174, 1
the court of special Judge, ACE, Khyber Pakhtunkhwa

-for 20.08.2015. W : :
N———ee
- That you deliberately
the Anti corruption es

failed to hand over the said
tablishment, Mardan. .

i

rules ibid. -

3. You are, therefore, required to submit your written defense

o days of the receipt of this Charge Sheet to the

: inquiry Committee, as the case may.
4.

Your written dcfensc, if any, should r
the specified period, failing which it shall be

. and in that case £X-parte action shall be taken .
- S.
6.

presumed that you have no defense
against you.
Intimate whether youwdesire to be heard in petson. -

- A statement of allegation is enclosed.

t

eputy Commissioner,
S S g Mardan. .
Endst: No. & date evern . -

‘Copy along wiih s

Additio istant Commissioner®, Mardan
The Tehsildar, Mardan, . - L

Mr. Said Badshah Tehsi]
writien deferise within 7 da
committee. -

BN -

pd

hereby ~ch_a£ge you,
e Ka}nungo, Mardan commitfed*ﬂie"‘

S
produce the
Mauza Hoti
of;
orrespondence of the department, " At the;

which is:fixed

mutation to.2

fliable to all or any of the penalties specified ju rule 4 of the

* . * if .
each the inquiry Committee wi

({ﬂi{cq:Kanungqg Katlang with the direction to submit
y&of the receipt of this charge sheet to the inquiry -

 HEXURE e

e i‘*gma

M. Said

jf'qllowing ~

1
4
¥

4 . 3

H

verbal as
i result of
75 PPCiin

> .

¥

5
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&

mthm}seypn, o
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DISCIPLINARYACTON. i
. , | ,
I, Deputy Commissioner, Mardan

» @ competent authority, am of the opinj

_ Said Badshah the then Tehsi] office Kanungo Mardan has rendered himself

ADAN KHAN
proceeded agaiy

s A
on-that M.

liabletobe . '
1S, as he committed the following acts / omission, within the meaning of i -
rules 3 of the Khyber Pakhtunkhwa Government servants (Efﬁciency and| Discipline -
Rules), 2011, : | i S
' : - STATEMENT OF ALLEGATIONS | o
o SLUATIONS g; .
. R g @
1 i T
: e
ot ;
10 ' -
1. That you deliberately failed 1 hand over the sajd Mmutationito- - »
the Anti corruption establishment, Mardan, - B
: = . o U
] For the purpose of inquiry against the sajq accused with reference to the above .
i _ allegations, ap inquiry ofﬁcer/inquiry Committee, consisting of the folld}vigg, is
- constituted under ryjeg 10(1) (a) of the ibid rules. . Rt
3 . : : ' ' Pl g
R - s L IR i
. L. Additiona) Assistant Commissioner ®, Mardan, ! g 1
: : s - ' R
; 3. he Inquxry'commxttee shall, in accordance with the provision Oﬂﬂ}gilbld" . Rt
< : rules, pProvide reasonable Opportunity of Liearing 1o the accused, record its ﬂnd_iings; and .
L make, within thirty days of the receipt of this order, fecommendations as to Punishment L
or other appropriate action against the accised - : Cou S
-4, C The accused and 5 well conversang ICpresentative of the departméht shall L
join the Proceedings on the date, time and place fixed by the inquiry Committee, R
L
; Cputy Eommissioner, B o
i L Mardan. - 4
H 1 H
j S
B
. i
. )
é" i ) ! I
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' R 5 DEPUTY COMMI,
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i OFFlCE ORDER

rn

St et

oF: piepara

.1-. .

wmch the rnutauon ‘was recewed back by the off ce Kanungo M'*rdan He )

renort the matiés: to the competent

a'uéd ..

S

7

@. Mardan

2. The. Secrelarylf,: ard.of 'revenue Khyber Pakhtunkhwa Peshawar. Ry
~3 : '_The Dzstnct ACCOUD!.S Off" v . . AN

'.The Tehsﬂdar MardanIKatlang,.
8. The Finance Assistant (Local branch)
9. The off cnals concemed for strict ccmpllanca

‘ <o L R N e T e L e

ALSHERER

*:

N
mi\sNEXURF/‘\

Sh T i =/ 2. -BIDKIRVC - AT
Dated Mar«Mr%_IOBIZO g

Whereas Mr Sald Badshah Tehsﬂ Off' ice- Kanungo Mardan now Kallang was ADA KHAN

*1 _D, .

‘-—F—-——-_.“
Lowe

Deputy'Commlssroner':'- X
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The Commissioner . |
, ANNEXURE
Mardan Division,

Mardan. PAGE NO.

——— e+ ——— - .

Through prope'r channel

Subject:- Representation _ _ 7 -
: ADAN KHAN

Sir,

With reference to the order The Dg, Commissioner Mardan, contained

A in Letter N0.1201-1208/DCE/HVC dated 31.08.2015, whereby | amf awarded the

punishment of reduction of two increments in the time scale of pay.

Copies are Annexure-A to D.

It is submitted that the impugned order is unjustified, illegal, against '

" the principles of natural justice and the same is liable to be set-aside, exonerating

the Appellant from the charge leveled against him, on the followmg amongst

.'many other grounds -

1. Thatlam |mphcated in the case without any justification and the
responsibility of Patwari Halga is shifted to me injustifiedly.

2. That | have never indulged myself in the commission of the élleged offence.

3. That!am condemned unheard.

" 4. That the material point is not taken into consideration at any stagé that the
questioned mutation No. 7462 was not in my custody, when it lost. Hence oA
3 was not supposed to have produced the same to the Anti Corruption
Establishment. Because, the Charsala for the year 2012-2013 was under

fLee. /ge.(ﬁ)
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| preparation and mutations were handed over to Mr Habibur-Rahman
Patwari Halga Hoti, under his signature as a token of receipt thereof. Later-
on, on co‘mpl'etion of the relevant Charsala, the mutations were returned
by the Patwari. But, on scrutlny thereof, the relevant mutation No.7462

was mnssmg R

5. That it is to clarify that durmg the scrutiny mquestlon [ had been marking -

the entries in the relevant register, with red- ink: The Register would show
that the entry against the relevant mutation No. 7462 is not man<ed On
account of |t is non-availability in the bundle, returned by the Patwar[

Halga.

6. Thaton enquiry from Mr. Hebipur-Rahman Patwari about the non-existing

of the relevant mutation, he stated in reply that he had prepared the
relevant Charsala by Muhammad Ghulam Patwari and that he wall contact
the said Mr. Muhammad Ghulam Patwari in this respect and will return the
relevant mutation. He apprehended that the relevant mutation might have

been misplaced in Patwarkhana.

7. That inspite of repeéted demands Mr. Habibur-Rahman Patwari did not |

- return the mutation, with the plea that he is searching for the same.

8. Itis added that the relevant mutation had been misplaced from the
custody of Habibur_Rahman Patwari Halga and not from my custody.

9. That! had not displayed any carelessness nor committed misconduct in the

preservation of the relevant mutation, as the same was not lost from my
custody and even, not from my office.

10.That no witness was examined in my presence during the enquiry
proceedings. While, the testimony of the witness, not szjected to the test

of cross-examination, has no legal force. 5 Wg)

TED V
o2.2006 203000t

. ?e' ' ! g
Examin H[\nux’) } A

T Commissioney Caiit
mMardan Dwmcm raardant

1
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11.That | am retired from service on attaining the age of supranuation .

Copy attached as Annexure- “E”.

12.That | reserve the right to claim further grounds, also.

Itis prayed that on acceptance of this Representation, the impugned

order may be set-aside and | may be exonerated from the charges,
as levelled against me.

Dated: 28.09.2015 Appellant

{ Said Badshah )
Ex-Tehsil office
Kanungo,
Katlang, Mardan.
Address:
|

| Village Mayar, Mardan.

A

Muhammad Adar;rKhan,

Through:

Advocate, Mardan.
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[SION, MARDAN.

N THE COURT OF COMMISSIONER MARDAN DIV
3 URT L = ANNEXURE

i

Said Rad Shah ex-T ehsil Office Kanungo '
| ~ PAGE NO.__

Versus

| ‘Deputy Commissioncr/.District C

. Case NO.twvevenenss
30/09/2015

Dated of institution: .
Dated of Decision: 21/03/2016 o

REPRESENTATION

()Rl)_l*‘,l{i—
as assailed thé office order

Commissioner Mardan
f two increments in the

sentation the appellant b
31/08/2015. of the Deputy
ded the punishment of reduction 0

Through this repre
NO.‘1201-1208/DC/HVC dated
£ whereby the appellant was awar
time scale of pay.

e are that the appellant was serving as Tehsil Office
d over the mutations (Fard Sarkar) of Mauza Hoti
of Charsala for the year 2012/13. The patwarl
arsala, returned the said mutations tO the
4672 was missing by the patwari halqa.
ed to the Anti Corruption Establishment Mardan but the
1qa could not produce the same to. them in spite Of verbal
e. Hence, the Anti Corruption Establishment Mardan
4,175 PPC .in the court of Spccial Judge ACE, KPK,
ts in question. Moreover, Deputy Commissioner
ordered for conducting an inquiry against
pamely Gohar Khan was appointed as inquiry
appellant and after completion of
before the Deputy Commissioner
ng of awarding major.

s

Brief facts of the cas
The appellant handc
preparation
after preparing the relevant Ch
y thereol, a mutation No.7

Kanungo Mardan.
o the concerned patwari for
; concerncd
* appellant but on serutin
i The said mutation was requir
L _ appellant as well as patwari ha
§ as well as official correspondenc
¢ under Section 17
documen
plamant

filed a complain
- Peshawar for procurement the
o _ Mardan on the complaint of the com
the appellant and AAC (Rev) Mardan
officer who conducted Inquiry proceedings against the
¥ all the codal formalities submitted his.exhaustive report

v o Mdrdan. In the said report appellant was recommended for imposi
4 penalty as envisaged in 4 (B), (i) of the E&D Rules 201
! g awarded the punishment of two increments in the time scalf;' of pay with immediate effect

vide the impugned order dated 31/08/2015, hence, the appellant has filed the instant

representation betore this court.

N

' ellant _alongwith his counsel present.

ments of the learned couns

© which is placed on file. Argu
ts of the Deputy C

as parawise commen ommissioner /Distric

:
Contd...P/2 [

file as well
Mardan thoroughly perused.

s prye(%)

My cmesarar e e s akm X
- i e,

[N

of'?@/é

ollector Mardan Respondent ’%ﬁ[\

ADAM KQ‘AN .

1, hence, the appellant was.

Representative of Deputy

Commissioner/District Cotlector Mardan also present and-submitted parawise comments -
el for the appellarﬁ heard and case -
t Collector,

S ; ¢ rl } ! ‘ e
S I SN P b L b ) oo L Fibter oo chis
‘ - o ' il ~ » ok

Appellant | , / a
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" Date of Application

O
4
-

A )
| _pf_\GE NO i)
; . N e *5

From perusaliof record of the casc and arguments ‘advanced at the bar, it
reveals that the appellant fas failed to submit the proper report- before the competent
authority within proper time regarding missing of mutation inspite of repeated chances. . .
The appellant being custodian of the record and being responsible official has failed to
perform - his - duty properly, hence establishing his irresponsibility and inefficiency. -
Further the enquiry proceedings and rcport\'also pcruéed which does not.show any legal
infirmity. . o '

'In view of the above, I have come to the conclusion that the impugned
based on facts and relevant law

order passed‘ by the Deputy Commissioner Mardan is .
which call for no interference. Hence, upheld and the appeal in ‘hand béing without any

substance is hereby dismissed. No order as to costs.
. s

pletion.

File be consigned to record room after necessary

Announced. A o : ondnissioner
Mardan-Divigion, Mardan
3

21/03/2016

ExamingriBeader to
Commissionct Court - |
Mardan Divisien mardan

—— ——— e




| OFFICE OFTHIL | |
DEPUTY COMMISSIONER, '
MARDAN.
No /( /,26//16—DK/IIVC/DC(M)

D |!t(_(l Mardan the 3? ] 10972015

OFFICE ORDER

95

“On attaining the age ol supc;;umuulidn i-¢ 60 ycurs of: age, Mr Sdi(l,

Badshah Kanungo ol this Olfice is hereby retired Etom Govunmcnt Scwnu, w.e.f.

13.()9.2(‘)15 (:,/\.N'i; znsi per Scrvice lB()Qk, his date 0[ bnlh ls 14 09.1 955 The, rétired

official is also allowed to draw encashment gl l.,l’]{ lor 12 -monlhs suchct to his’

entiticment under the rvubes.

S

;)(mi) Comutissioner

, ) ////,, _ M,xrd.mg,.‘
, ‘ . P ‘ §
Endst. No. & Date lven :
‘ ) .
Copies - ' ‘ o H P
‘ . The District Compﬂollu of ’xcgountb urclg—m l_‘or- ini‘brmati011;and necessary
A Coaction. S : L o
2. The Asststant Commissioner M'udan IO| mloxmalnon pluasc ;
3. The Tehsildar Mardan for information and necessary action.,
4. “The Tehsildar Kdlldll” [or 1nlolmatmn and necessary action,: N
5. The official concerned for information. |
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VAKALAT NAMA

I the Court of jue,na Tebmsd, /)v—é(v»u“'
S Agpeat o _of20f
S _ , ' ~ (Petitioner)
re ’ : (Plaintiff)
(Appellant) -
VERSUS
% < et ‘ of— oA s - (Respondent)
‘ ; . ' _ : (Defendant)
Ik~ °S‘~¢ M ath - : ' . the
above noted 7‘)5,524;:‘ W L . ' do .
. 77 ] - [
her'eby appoint and constitute Muhammad Adam Khan, Advocate Mardan as
-Counsel in subject proceedings and authorize him to.appear, plead etc., compromise, withdraw or 1
vefer to arbitration for me/us, as my/our Advocate in the above noted matter, without any liability i
for his default and with the authority ro engage/appohu any -other Advocate/Coun:sel at my/our
“behalfall sums and amounts payable or dép_osited on my/our account in the above noted matter. |
Dalted: '38 . 4 %/é » . M“J
(Si/gnature of Client)
MUHAMMAD ADAM XHAN, Accepted
) Advocats, » _ ,
District Courts, Mardan. . MUHANRAD ADAR HKHAN -
) BALLE Advocats | 1

High Court Mardan )
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t[l.- :
BEFORE THE PROVINCIAL SERVICE TRIBUNAL, PESHAWAR

AppealNo. 996 /2014, 'ﬂem,? /0 05 20l ]
Said Badshah VS -Th‘“e Seéretary a’nd others; : N l
APPLICATION __FOR CONDONATION . OF _DELAY. - ' }

1. That the Appellant on 29.04. 2016/the Friday, while travelling from Mardan |
to Peshawar for the institution of the captioned Appeal, arrived a bit late and
by that t1me the court time had been over. While, there were holiday§ on
~account of Saturday and Sunday, on next two days. Hence, the appeal was | e

instituted on 2.5.2016, with the delay of two days.

2. That the delay in question was not deliberate and willful. But, the same was

beyond the control of Appellant. _
*3. That the valuable rights of Appellant are involved in this Appeal. Hence he

has the right to be heard on legal and factual grounds
4. That the delay is hable to be condoned on the grounds as per Para No. 1 to 3

above.

It is prayed that the delay in the institution of the

captioned Appeal, may be condoned in favour of Appellant.

Appellaht

(Said Badshal)

Through ‘/Fu‘:ﬁ c

Muhammad Adam Khan -
Advocate High Court
~at District Courts Mardan.

Dated:- 2 7-- 087 2076

AFFIDAVIT

I, Said Badshah / the Appellant, do hereby. stated on solemn affirmation that/:' -

contents of the above Application are true and correct to the best of my knowledoe and b

A
and nothing concealed from this Honourable<xi
| “ m
s
voratr\







‘ ,Appe‘%l No 1415/15

| Sald Badslm.h (F x T ehsﬂ Office Kanungo) R/O Vlllage and Distt Mardan .
....................... ...Appellant.
VERSUS

L lhe Secretaly, Revenue Department Khyber Pakhtunkhwa Peshawar.
2. Deputy Commissioner, Mardan. . : :
3. The Commissioner Mardan D1v1sron Mardan o

S JRUTR Respondents .

Appeal U/S-4 of KPK Servnce Trlbunal Act 1973 Against The Order Of lhe -

- Order Of . The Deputy Commnssnoner/Respondent No. 02, Contained In
Letter No. 1201-1208/DCE/HVC, Dated 31.08.2015 and the Appeal

Thereagainst Rejected by The _ Commissioner/Respondéent No. 3 On

-31.03. 2016 ~
Respectfuilv Shcweth
Jomt Par‘l Wise Comments on behalf of Respondent fron S.No. 01 to 03

'APrellmmarv Ob;ectnons:

1. The appe]lant has got no cause of action.

2. The appeal is hopelessly time-barred., :

3. The appeliant has not come to this Trrbunal with clean hands.

4. This Honourable Tribunal has got no jurisdiction to adjudicate the appeal.
5. T hc Atppcal is bad for MlSJomder/Non -Joinder of the necessary Partles

s Iienlv on I* actS'

e 1. ‘"lhe appellant failed to’ produce the orlgmal mutation No 746? attested on.'

27..01 2009 at Mauza: Hoti before the -Anti Corruption Establishment Mardan

'msplte of directions by the superiors thereto as same was misplaced. Being -

custodian of revenue record, he should have ensured its safety. Further, he should

 -have reported the mrsplacement of mutation No. 7462, which he failed; hence" - -

~ . made himself liable to be proceeded against under the relevant rules. Thatswhy he

- was proceeded against under the E&D rules. He was issued charge sheet and -
statement of allegations which he rephed to and after proper ‘inquiry and upon’

- .recommendatlon by the Inquiry Ofﬁcers the penalty of stoppage of two
'mc1ernents was awarded to him.

(Copy of statement of allegatlon is annex-A, Charge Sheet
is statement of allegations is Annex-B copy of mqulry :

g D . report is Annex-C)
- 2. Correct. :

Replv on Grounds

1 Incouect ‘The appellant bemg Ofﬁce Kanungo was custodian of record as.” -
* . such he can not absolve hlmself of the respovs1b1l1ty of safe custody of -

: .VIevenue 1ecord

2. Incorrect. In the i 1nqu1ry in Wthh penalty of stoppage of two 1ncren1ents was-

. unposed upon the appellant he has been proved guilty.

3: All couect He had been prov1ded an opportumty of being heard personally. He

‘has also recorded hls statement dated 05. 07 2015 before the Inqu1ry Officer.

BLI‘ORL T ilE KHYBER PAKH'] UNKHWA SERVICE TRIB UNAL PESHAW AR




o 4. As rephed in Para No 01 of reply to Facts

s ‘Belng custodian of the revenue record he should have reported mlssmg of the
‘ mutatlon which he failed. -

6. Incorrect Habrb-Ur-Rehman who mlsplaced the mutation has been awarded ’
majot penalty of compulsory retirement. Whereas the appellant who was - -
. “custodian of the revenue record, upon his criminal i 1gnorance and- falhng 0 -
- . report the matter to his hrgh-ups has been awarded minor penalty
. 7 -AS“above_.‘
8 As e'xpl'ained in Para No. 06. - -
9. He shonld have reported the matter'to his. officers so that a preper line of, '
* action might have been adopted, and the matter might have been settled within
- the department Consequent upon his concealment and closing his eyes over
. the miatter, the ACE had to file complaint under section 174 and sec. 175 PPC

"~ in the court of Special Judge ACE Khyber Pakhtunkhwa whrch tarmshed #u.
S 1mage of the department badly - B _ :

00 Ineor_reet.
- 1: tlrcdrrieet/
» 12 P.ertain's‘to record, hence ne- .co_nrr_nent"s.'-. B
- -'.13.:Il-ncorreet;: |

In view of above the appeal seems baseless, ‘therefore it is requested to be :
dlsmrsscd m llmme C :

Deputy COmmissiener ,
Mardan (Rspndnt N,Q;2)o.~/

e Conymissioner -
.. Mardan Division Mardan
© .. (RespondentNo.3) .

) ,.‘eta]rfl /e

Revenue Deptt, Khyber Pakhtunkhea
- (RspndntNo. 01)




BEFORE THE&

Appesl No.

Szid Bgdshah

[ - 4

/2016

Versus

SERVICE TRIBUNAL PE S HA W A R _—

Q%ﬁgbii;; 07./2. 4[4>J,

REJOINDER

PRELIMINARY OBJECTIONS;

1 to 5 All the preliminary objections are incorrect and

FACIS -

GROUNDS

e

2.

fzlse. Denied.

Pars-1 of the written statement is malafidely

moulded, Denied.

Needs no further comments.

Pera-1 of appeal is .correct. While, the Reply

thereto is incorrect snd false. Denied.

Para-2 of Reply is .incorrect and false, Denied,

Para-3 of Reply-

is incorrect end false. Denied.

The Secretary & others

NIV




Page-2 =

No witnesses in support of the charge was examined
in the presence of Appellant,to prove the charge

against him, during the egnuiry.

4, Incorrect, false, Denied. While, Para-4 of Appesl

is correct,

5 to 9: Incorrect, and false, Denied.

10 to 13 Psra-10 to 1% of Appeal ere correct., While,

the reply there-to is incorrect and based on
malice, denied,

It is prayed that on acceptance of this #opesl, this
: i
Hon'ble Tribunal may %? graciouly be pleased to set.side.

-

the impugned order and the Appellant may be exonerated

from the chérges as leveiled"against him, with costs,

N

Appellant

¢ SAID BADSHAH )

Through :

e : MUHAMMAL ADAM KHAN
AFFIDAVIT ' Advocate Marden,

I Sgid Badshah the Appellant do hereby state on solemn
affirmation that the contents of The Appeal and this
rejoinders zre true and correct. While the objections

raised in writien statement are incorrect and false.

- v
~ Appellent (Ssid Badshsh) c%%/




KHYBER PAKHTUNK WA SERVICE TRIBUNAL. PESHAWAR

N QYA st Dated /4 — B — /2019
To , L
" The Deputy Commissioner,
Government of Khyber Pakhtunkhwa,
Mardan. ~ - ’

Subject: - JUDGMENT IN APPEAL NO. 466/2016, SAID BADSHAH.

I am directed to forward herewith a certified copy of Judgement dated
29.04.2019 passed by this Tribunal on the above subject for strict compliance.

Encl: As above \

REGISTRARY
KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR.

[ S



KHYBER PAKHTUNK WA SERVICE TRIBUNAL, PESHAWAR

", No. /ST - Dated /2019 o
To
The Agency Education Officer,
Govemment of Khyber Pakhtunkhwa,
Khyber A gency. _
Subject: - JUDGMENT IN APPEAL NO.

I am directed to forward herewith a certiffed copy of Judgement dated
15.04.2019 passed by this Tribunal on the above sub]ect i i

Encl: As above

REGISTRAR
KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL

PESHAWAR.




