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BEFORE THE KHYBER PAKHTUNKllWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No. 1071/2023

Biil-'ORH: MRS. RASHIIDA BANC)
MISS 1'AREIiHA PAIJI.

MEMBER (J) 
Mi:iMBi;;R(E)

Mst Rozina Rahini W/O Ihsanuddin, JCT / FMT, Basic Health Unit, Adezai.
(Appellant)R/o Gulbahar No.1, Peshawar City

Versus

]. Government of KEyber Pakhtunkhwa through Secretary Health, Health 
Department, Civil Secretariat, Peshawar.

2. Director General Health Sejwices, T-Chyber Road, Peshawar.
• 3. District Health Officer. Peshawar (Respondents)

Mr. BilalAhmad Kakaizai,' 
Advocate ... For appellant

For respondentsMr. Asif Masood Ali Shah, 
Deputy District Attorney

Date of Institution 
Date of Flearing... 

. Date of Decision..

10.05.2023
05.03.2024
05.03.2024

JUDGEMENT

FAREEHA PAUl MEMBER (E)ffhe service appeal in hand has been

instituted under Section 4 of the Khyber Pakhtunkliwa Service 'fribunal Act,

1974 against the order dated 13.01.2023, whereby the competent authority has

treated the absence period in respect of appellant w.'e.f 01.10.2010 till

27.01.2022 as leave without pay and against the appellate order dated

21.02.2023, which is otherwise an inconclusive order. It has been prayed that

on acceptance of the appeal, the appellant be paid her monetary back benefits

and service bcncllts of the intervening period mentioned above, alongwith pay 

since reinstatement order, alongwith any other remedy which the Tribunal

n0\deemed appropriate.
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Brief fads of the case, as given in the mcrtiorandum of appeal, are that

Junior Clinical Technician/FMT.

2. '

the appellant was performing duties as 

During the course of employment she was made a rolling stone between

different Departments and was verbally instructed to report in othei office but

the department did not give any order in respect of place of posting of the

verbally asked by theappellant and at last she, in February 2013,

Department that her services had been dispensed with, however no written 

order was given to her. Appellant filed service appeal No. 1005/2013 before

was

the 'fribunal, which was disposed of on 18.02.2016 with the direction to the

Appellate Authority to decide the fate of the departmental appeal within a 

period of one month after receipt of copy of that Order, the department failed

the order datedaccording to the directions of the Tribunal contained in 

18.02.2016, hence the appellant filed an execution Petition. On 28.08.2017, a

to act

representative of the department present before the Bench stated at the bar that

decided and regretted onthe departmental appeal of the petitioner 

16.08.2017. Appellant once again fled Service Appeal No. 1096/2017, which 

, was decided in her favour on 16.10.2019 and impugned order of removal dated

sot aside and she was reinstated into service with

was

16.08.2017/09.05.2017 was 

the direction to conduct de-novo proceedings within a period of 90 days flora 

the date of receipt of that judgment, 'fhereafter, within 90 days, the department

failed to conduct any proceedings against the appellant, hence she

well as payment of backautomatically became eligible for reinstatement as

ordered to be reinstated into service, withbenefits. On 27.01.2022, she was

order dated 13.01.2023, the intervening period i.e. 

w.c.f 01.10.2010 till 27.01.2022 was treated as leave without pay. J'hat act of

immediate el feet. Vide an
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the department was nqtjohly against the order of the Service Tribunal, but the

same was also an illegal and unlawful order. Departmental Appeal was filed by

the appellant on 09.02.2023. The reply to the departmental appeal was given to

the appellant vide order dated 21.02.2023; hence the instant service appeal.

3. ' Respondents were put on notice who submitted their joint parawise

comments on the appeal. We heard the learned counsel for the appellant as

well as learned Deputy District Attorney for the respondents and perused the

case file with connected documents in detail.

4. T.earned counsel for the appellant, after presenting the case in detail,

argued that treating the intervening period w.e.f 01.10.2020 till 27.01.2022 as

leave without pay was illegal, unlawful, void, ineffective and against the

principles of natural justice. He argued that despite joining and performing the

duties, appellant had not been paid her legitimate salaries even from the date

of reinstatement i.e 27.01.2022. lie further argued that the appellant did not

will fully absented herself from duty, rather she was forced to sit at home by the

illegal and unlawful action of the depaitment, hence stoppage of her benefits

and salaries etc. as well as treating her intervening period as absence was not

warranted under the law. He further argued that the appellant was retained on

the payroll of the department, even during the period of absence as she was

promoted as well by the department during the alleged absence period. He

requested that the appeal might be accepted as prayed for.

i.earned Deputy District Attorney, while rebutting the arguments of 

learned counsel lor the appellant, argued that the appellant was not performing 

her duties and was habitually absent. Due to her prolonged absence from duty

5.



she was relieved by the Medical Superintendent of Sulwat Ghayoor Children 

Hospital Peshawar vide order dated 23.09.2010, which was sufficient to prove 

her performance. He further argued that after providing opportunity of

personal hearing, the departmental appeal of the appellant was regretted by

ordered against her viderespondent No. 2 and disciplinary proceedings

order dated 09.05.2017. fhe appellant, in order to justify her prolonj^

verification, it was found bogus

by the MS DHQ Hospital, O.I.Khan vide letter dated 23.02.2017.

were

willful

absence, produced a medical certificate and on

Departinenta! proceedings under the Khyber Palchtunkhwa Government

initiated against her and 

was removed from service by

Servants (Efficiency & Discipline) Rules, 2011 

after observing all the codal formalities, she 

respondent No. 3 vide order dated 16.08.2017. He further argued that after

were

receiving the judgment of the tribunal, the appellant was reinstated into 

service by the respondents vide order dated 27.01.2022 lor the purpose 

denovo inquiry. After conducting a denovo inquiry and providing opportunity 

of personal hearing and defense, the allegations stood proved but another 

chance was given to her and she was reinstated into service vide oidei dated 

19.01.2023, however, the period w.e.f 01.10.2010 till reinstatement was 

treated as leave without pay because of her conduct for which she was 

removed from service. He further argued that it was a settled piinciple that 

permissible to only those who performed duties i.e no work no pay

2003-SCM:R-228. He

of

, aspay was

laid down by the august Supreme Court of Pakistan in 

requested that the appeal might be dismissed.
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The appellant, . while,*'serving as junior Clinical Technician in the 

respondent department, was removed IVoin service in 2013. She approached 

this Iribunal and vide its judgment dated 18.02.2016, respondent department 

was directed to decide her departmental appeal. When no action was taken on

6.

it, an execution petition was filed by the appellant and during its hearing the

departmental representative informed that her appeal was rejected by the 

Competent authority. Another service appeal was filed as a result of which vide 

judgment dated 16.10.2019, directions were issued to the respondents to 

conduct denovo inquiry within a period of 90 days of the receipt of the 

judgment. After that, appellant was reinstated into service on 27.01.2022. Vide

another order dated 13.01.2023, the period between 01.10.2010 to 27.01.2022

was treated as leave without pay. Through this service appeal, the appellant has 

prayed for payment of all the monetary and service benefits for the period

from 01.10.2010 to 27.01.2022, alongwith her pay since her reinstatement into

service.

I'rom the arguments and record presented before us, it is clear that the 

appellant, vide judgment of this Tribunal dated 16.10.2019, was reinstated into

7.

, service with the direction to the respondents to conduct denovo inquiry in the

mode and manner as prescribed under (lovernment Servants (Efficiency &

Discipline) Rules 2011, within a period of 90 days from the receipt of copy of

the judgment. Issue of back benefits was subject to the outcome of denovo

inquiry. Tor conducting a denovo inquiry, under the rules, a charge sheet and

statement of allegations had to be served upon the appellant. In this case,

neither any such rccord/had been annexed by the respondents in their reply, ,

V •
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nor produced before us during hearing. An inquiry report dated 11.9.2020 has 

been produced by both the appellant and the respondents, which they claim is 

the denovo inquiry conduced in the light of judgment of this Tribunal. Perusal 

of that inquiry report shows that no charge sheet and statement of allegations 

had been served upon the appellant, it further shows that no opportunity of 

defence was provided to her. It has been noted that the respondent department 

did not act in accordance with the directions of this 'fribunal. Even il we keep

those directions aside, the respondent department miserably lailed to conduct 

the denovo inquiry as per rules. Ihey failed to fulfill the requirerrients of a fair 

trial, despite the fact that a chance was given to them in the form of conducting

a.denovo inquiry.

In view of the above, the impugned order is set aside and the appellant is 

allowed the salary and service benefits as prayed for. Cost shall follow the

8.

event. Consign.

Pronounced in open court in Peshawar and given under our hands and 

seal of the Tribunal this 05'^' day oj Mlarch: 2024.

9.

/
(EARlWilA I^AIJL) 

Member (Ir)
(RASl-IIDA BANG) 

Member{J)

*fcizleSvhhan
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05"’ Mar. 2024 Ol. Mr. Bilal Ahmad Kakaizai, Advocate for the appellant

present. Mr. Asif Masood Ali Shah, Deputy District Attorney

for the respondents present. Arguments heard and record

perused.

02. Vide our detailed judgment consisting of 06 pages, the

impugned order is set aside and the appellant is allowed the

salary and service benefits as prayed for. Cost shall follow the

event. Consign.

03. Pronounced in open court in Peshawar and given under

our hands and seal of the Tribunal on this 05'^ day of March,

2024.

: U

(r’AWEHHi^AUL) 
Member (E)

(RASl-UDA BANG) 
Member(J)

^^l- azal Suhhan /\S*-


