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JUDGEMENT

"FA'REE]}!.A PAUL, MEMBER ('E):'l.‘hc.sc-rv‘ice appeal in lhand has been '.

instituted under SectiAo_n 4 of the Khyber I’alchtunk11Wa Service Tribunal Ad,_ -
]97,_.4 against the order dated 13.01.2023, whereby the competent authority has

‘ 11'eéted the absence period in respect of appellant w.ie.f | 01.10.2010 ¢ill
'  27.01 2022 as lcave without. pay and égainst the "appellate order dated |

21.02.2023, which is otherwise an inconclusive order. It has been prayed that
on acceptance 'o'l'“ the appeal, the appellant be paid her indnetary back benefits
and scrvice benefits of the intervening period mentioned above, alongwith pay

since reinstatement order, alongwith any other remedy which the Tribunal

©deemed appropriate. ' /

ot



2. Bricf facts of the casc, as given in the memorandum of appeal, are that
‘tllle appellapt Was perfoﬁﬁing‘ d.utics as Junior Clinical ;I‘éc-hnician/FM'l".
During, the course of cmployment she was 1ﬁadc a rolling stone bectween
: different Dcpdl tments and was ver bally instructed to report in other office but
the department did not give dnyA order in respect of place of postmg of the
Aappeiiant and at last she, In February 2013, was verbally asked by the
.Dcpal ‘tment lhdl .hu services had becn dlspcnscd ‘with, however no written
_lOI'dCI was gjlvcn to her. Appclldm filed service appcal No. 1005/2013. before
the Tribunal, which was di,sposed of on 18.02.2016 with the direction to the»
Appcllatc AAuthority to decide the fate of the departmental appcal within a
| - period (-)'f onc month after receipt of copy of that Order. The department failed
to act according to the directions of theA'l‘ribunal contained in the order dated
) 18.(‘)2.2(-)1_6', hence the appellaﬁt filed an Lixccution Petition. On 28.08.2017, a
| ré-prescntativc of the department present before the Bench stated at the bar that.
the departmental appeal of the petitioner was decided and regretted on
16.08.2017. /\pp(,llcmt once dfsdm filed Scrvice Appeal No.1096/2017, whlch
was decided in her fdvom on 16.10. 2019 ‘and 1mpug,ncd order of removal ddted
-1.6.08.2017/09.05.20] 7 was scl aside and she was reinstated into service with
thc dircctioAn to condﬁct de-novo brocccdings within a period of 90 days [rom
the daté of 1;cccipt of that judgment. Thereafter, within 90 days, the department
failed to conduct any proceedingé against the appellant, hence she
automatically bcca‘mc eligible for 1_'cinsta_1ACI_ncnt as well as payment of back
béneﬁts. (’)n 27.01.2022, she was ordered to be reinétafed into service, with ::
immediate c'l'chct. Vide an order dated 13.01.2023, the intervening period 1.e.

w.c.f. 01.10.2010 ﬁll' 27.01.2022 was treated as leave without pay. That act of

~
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the department was not;only against the order of the Service Tribunal, but the
same was also an illegal and unlawful order. Departmental Appeal was filed by
the appellant on 09.02.2023. The reply to the departmental appeal was given to

the appellant vide order dated 21.02.2023; hence the instant service appeal.

- 3. Respondents were put on notice who submitted their joint parawise

comments on the appeal. We heard the learned counsel for the appellant as

well as learncd Deputy District Attorney for the respondents and perused the

- casc file with conneeted documents in detail.

4. [Learncd counsel for the appellant, after presenting the case in detail,

| argued that treating the intervening period w.e.f 01.10.2020 till 27.01.2022 as

lcave without pay was illegal, unlawlul, void, ineffective and against the

principleé of natural justice. IHe argued that despite joining and performing the

~dutics, appellant had not been paid her legitimate salaries even from the date

of reinstatement i.c 27.01.2022. 1le further argued that the appellant did not

- willfully absented herself from duty, rather she was forced to sit at home by the

illegal and unlawful action of the department, hence stoppage of her benefits
and salarics cte. as well as treating her intervening period as absence was not

warranted under the law. He further argued that the appellant was retained on

*. the payroll of the department, even during the period of absence as she was

promoted as well by the department during the alleged absence period. He

requested that the appeal might be accepted as prayed for.

5. Learned Deputy District Attorney, while rebutting the arguments of

learned counscl for the appellant, argued that the appellant was not performing -

- her duties and was habitually absent. Due to her prolonged absence from duty
— .



shé was fC]i(:VCd by the Medical Sup¢rintendcht of Sufwat Ghayoor Children
Hospital Peshawar vide ordér dated 23.09.2010, whi-c_h was sufficient to prove
her performance. e further argﬁcd_ that after providing opportunity of
pél‘sonél hearihg, the departmental appeal of the appellant was regretted by
respondent No. 2 and discip]inary proccedings were ordered lagainst her vide
. order dated 09'05'2017'. 'i’he appellant, in order to justify her prolong?’ willful
ébscncc, produced_a medical certificate a})d on_lveri'ﬁcation, it was found bogus
:by the MS DILIQ lloépital, D.IKhan vide letter dated 23.02.2017.
" Departmental pl'()cccdiﬁgs' under the Khyber Pakhtunkhwa Government
Servants (I}'l’ficiency & Discipline) Rules, 2011 were initiated against hcr and |
~after obsel;vihng all lhe'codal formalities, she was removed from service by
respondent No. 3 vide order dated 16.08.2017. He further argued that after
| mceiving the judgmen.t -()f the '[ribunal, tlllc appellant. v‘vas-reinstated'i.nt’(l)'
'SC]‘;/iCC by the respondents vide order dated 27.01.2022 for the purpose ‘of
denovo inquiry. Alter conducting a denovo inquiry and providing opportunity
of personal hearing and defcnse, tﬁe é]lqgations stood provch but another
chance was given to her and she was reinstated into service vide order dated
19.01.2023, however, the period w.e.f. 01.10.2010 ll reinstatement was
treated as leave -without pay because of her conduct for which she was
removed from service. He further argued that it was a scttled principle that
pay was permissible to only those who performed duties i.e no work no pay; as
laid down by the august Supreme Court of Pakistan in 2003-SCMR-228. He

requested that the appeal might be dismissed.
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6. CThe ;dpp'ellant,l,_Wl_ii:l;c_,.ﬁ-;sérving'..‘as' Junior Clinical Technician in the
-respondent dcpé‘rtmcnt, was removed AIA,'rom scrviéc in 2013. She approached
* this -'l’ribuna] and vidg.its judgment dated 18.02.2016, respondent department =
wasdircctcd to 'dccide Eer departmental appcal. When no action was taken lon
1t, an execﬁtion petition was I"lled- by the appellant and during its hearing the
'. . depéﬂmentai rcpf‘c—:sentﬁtive informe(i that her éppeal was rejected by the
célnpetent éuthority; Anot&r service appeal w.as ﬁlgd as a result of whicﬁ v'-idc
| j.udglﬁcnt dated 16.10.2019, directions were issued l(‘), the respondents L(-)
conduct denovo inquiry »within a period of 90 days of the receipt of Athe.
judgmcnt. '/\ fter that, appellant was reinstated into service on 27.01..2022. Vldc, -
another order dated 13.01.2023, the period between 01.10.2010 to 27.01.2022
Y\}as treated" as ieavc; without pay. Through this service appeal, the appellant has
prayed for paymcnt of all the monetary and scrvice Abeneﬁts fof the ‘pefi(;d
from 01.10.2010 to 27.01.2022, alongwith her pay since her reinstatement into

service.

7. 'l"}"onﬂ the airgumcnts and rccord presented before us, it 19 clear that thcl-:‘
appellant, vide judgment of this Iribunal dated 16.10.2019, was reinstated into
éervicc‘ with lth‘c directi-on to the .respondehts to conduct dénové inquiry in the
mode and m%ﬁcr as prescribed under Government Servants (Efficiency &
Disciplinc) Rules 20‘] 1, within a period of 90 dayé from the receipt of copy of
the judgment. Issue of back benefits was subject to théloutclom-e of denovo
inquiry. For co-ndu-éling a denovo inquiry, under the rul'es, a cHarge sheet and

s_tatemént of al!égation-s had to be served upon the appellant. In this case,

WY

neither any such record had been annexed by the respondents in their reply, .



.Ildi‘ producéd Be'f’()re us during hearing. An ipquiry repof‘t dated 11.9.2020 has
" Been pi'()dLlccd by both the appellant and the rcspondenté, which they claim 1s
‘the denovo inquiry conduced in the light of judgment of this Tribunal. Perusal - -
of that inquiry report shows that no chargé sheet and statement of al]egations.
had been served upon the appcllant. It further shows that- no opportunity of
| defence was- provided to her. It has been noted that the respondent department
“did not act in accordance with the directions of this 'i’l‘ibﬁnal. Even if we keep
those directions aside, the respondent department miserably failed to conduct
the denovo inq‘uiry as per rules. They failed to fulfill the requirements of a fair
: trial, despife the f’ag;t that a chance was given to therﬁ in the form of conducting
a déﬁ'()V() inquiry. |

| ! 8 | i,n ‘vicﬁr of thé aboifc, the impugned order is set aside and the appellant is
allowcd the sa'lafy and selvmc benefits as prayed for. Cost shall follow thc

event. Consign.

9. Pronounced in open court in Peshawar and given under our hands and

' .gea! of the Tribunal this 05" day of March, 2024.

(I_';‘,/-\I{]_l ITA PAUL) ‘ (RASHIDA BANO)
Member (12) : Member(J)

*azleSubhan P.S*



SA 1071/2023

05" Mar. 2024 01.  Mr. Bilal Ahmad Kakaizai, Advocate for the appellant
present. Mr. Asif Masood Ali Shah, Deputy District Attorney'
for the respondents present. Arguments heard and record

perused.

02.  Vide our detailed judgment consisting of 06 pages, the
impugned order is set aside and the appellant is allowed the
salary and service benefits as prayed for. Cost shall follow the"

event. Consign.

-
Y

- 03 Pronounced in open court in Peshawar and given under . . -

our hands and seal of the Tribunal on this 05" Iday of March, -

(RASHIDA BANO)
- Member(J)

2024.

(FARJE
Mefnber (E)

- ®uzal Subhan PS*



