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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL .
Appeal No. 1397/2015.
Date of Institution ... 17.12.2015
Date of Decision ... 04.07.2017.
Mir Azam Shah, Ex Junior Clerk (BPS-11),
R/O Village Prang; Tehsil and District Charsadda.
Versus
1. The Government of Khyber Pakhtunkhwa through Secretary
(E&SE) Department, Khyber Pakhtunkhwa, Peshawar and
others. ' o
04.07.2017 | JUDGMENT

MUHAMMAD HAMID MUGHAL, MEMBER: - Appellant,’
learned counsel for the appellant and Mr. Usman ‘Ghani, District

Attorney on behalf of the official respondents present.

2. In this service appeal bearing No. 1397/2015 the appellant
MirAAzam Shah, while in the connecting appeals other affectees'|.

have made impugned order dated 8.8.2015 regarding termination |

of their service from the post of Junior Clerk in the Education

N

Department Charsadda and prayed for reinstatement with all back |

;
x

- benefits.

3. Argument heard. File perused.




4.  Learned counsel for appellant vehemently challenged the

validity of the impugned order. On the other hand learned District
Attorney contended that the present appeal is not maintainable

under rule-23 of Khybef Pakhtunkhwa Service Tribunal Rules 1974.

5. Appellant was appointed as Junior Clerk (BPS-07) in the

Education Department vide order dated 11.02.2012 of Executive
District Officer E&SE Charsadda. During the course of his
employment the pay scale of his post was also upgraded to BPS-11.
Howevér in the enquire report it wask surfaced that certain candidates

were accommodated without undergoing the rigors of typing test of

thirty words per minute and consequently vide orders dated

3.07.2014 and 07.07.2014 the appéllant and other afféctees were
directed to appear in the typing test or else they would lose their
right to maintain their service. Appellant and other affectees.
challenged the said orders before Honourable Peshawar High Court,
Peshawar througﬁ writ petition bearing No. 2225-P of 2014. The

Honorable High Court itself stepped in and directed the learned

District & Sessions Judge Charsadda to hold typing test for the

petitioners. That ohly seven out of fifteen petitioners participated in
the test and except one petitioner Usman Qamar all others failed. |
The Honorable Peshawar High Court, Pésha@ar observed that it was.
sin qua non for the post in question that the candidateé must have |

Matric Second Division and Know English typing with the speed of




thirty words-per minute, but except the petitioner Usman Qamar, all
the others failed. The Honorable Peshawar High Court, Peshawar
while holding that the petitioners are not entitled to the relief and

barring petitioner namely Usman Qamar dismissed the writ petition

vide judgment dated 23.06.2015. Resultantly impugned order of the

| termination of service of appellant was issued on 08.08.2015. The

last two lines of the said order reads as under:-

" “In the light of above enquiry report &
judgment of the Honorable Peshawar High
Court Peshawar, your are hereby terminated

from the post of J/Clerk with immediate effect”.

6. Feeling aggrieved against the judgment of Honorable

.| Peshawar High Court Peshawar the appellant and other affectees

also approac;hed the august Supreme Court of Pakistan and filed CP
No. 2251 of 2015. However the august Supreme Court of Pakistan
vide order dated 09.10.2015 also upheld the judgment of Honorable
Peshawar High Court Peshawar. Perusal of para-4 of the order of
augusf Supreme Court of Pakistan would show that while rejecting
the case/CP of ap-peilant and other affectees the august Supreme
Coﬁrt of Pakistan was well aware of the fact that the petipioners 1.e

appellant and other affectees have lost their service.

7. In view of the above scenario of the case, this Tribunal is of
the humble view that the issue of termination of service of appellant
i.e. the matter directly and substantially in issue in this appeal has

already been finally decided by the Honorable Superior Courts of




the competent jurisdiction. Thus this Tribunal has got no powers to

entertain the present appeal as well as the connecting appeals, under

the principle of .Res-Judicata and under rule-23 of Khyber

Pakhtunkhwa Service Tribunal Rules 1974.

8.  As a sequel to above, the present appeal is dismissed. Parties
are left to bear their own costs. File be cbnsigned to the record room

after its completion.
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(MUHAMMAD HAMID MUGHAL)
: MEMBER

(GUL ZEB KHAN)
MEMBER

ANNOUNCED

04.07.2017
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Learned counsel for the appellant and Mr. Usman Ghani, District = :
Attorney on behalf of the official respondents present. Vide separate
judgment of today of this Tribunal the present api)eal is dismissed. Parties

are left to bear their own costs. File be consigned to the record room.

ANNOUNCED . | @D e SN
04.07.2017 ‘ : ' R
- (Muhammad Hamid Mughal)
= -~ "Member
(Gul Zeb Khan)
Member




16.11.2016 " Counsel for the appellant and Addl: AG for’
: I respondents present. Rejoinder submitted. To come up for ;
. . 4

arguments on 13.02.2017. o f

e , - (PIRBAKHSH SHAH).

| P MEMBER

i i (ABDUL LATIF) ' L
I MEMBER ’
TS
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a0 ' 13.02.2017 " : y Counsel -for appellant and Mr. Wisal Ahmed, ngat:on Ofﬁcer.

NE ‘alongwith Mr. Muhammad Adeel Butt Addltlonal AG for respondents '
present. Learned counsel for appellant requested for adjournm_ent onl the

- ground of p'rei)aration. Adjournment granted. To come up for argument'é on. -

" i-.13.04.2017 before D.B. o :
I P '(AHMAE HASSAN) =~ '

. : (ASHFAQUE TAJ)
MEMBER . MEMBER

. -
-
!
!
Io 04.2017 .. Junior to counsel for the appellant and Mr. Muhammad
Jan, GP for the respondents present. Junior to counsel for ihe '
i appellant rcquesled for adjournmcnt Request accepted. To come L
_ .up for arguments on- 04/07/2017. before D.B.
i . 24,
‘ X X f— ' ’ '
' (Muhamma Amin Khan Kundl) i
Member i

(Ahmad Hassan)
Member : '
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~~ 04.01.2016 - Counsel for the appellant present. Learned counsel for the ‘
g ‘ - . A

-appellant argued that the appellant was serving as Junior Clerk when

!  1 o __ terminated from service vide impugned order dated 8.8.2015 on the
o | ’ allegations of irregular appointment where-against he preferred
departmental appeal on 8.9.2015 which was not responded and hence
: o E the instant service appeal on 17.12.2015.
‘ A ‘ That the appellant was appointed in the prescribed manners

- lg’fk - and the punishment in the shape of termination of service of the
‘ %’ :‘,}2 !t appellant was awarded without any regular inquiry and opportunity of
}1_ g é hearing and that the punishment is not attributed to the appellant.
; % ' %'ﬁ ‘ ' Points urged need consideration. Admit. Subject to deposit of \
§,§ k T | security and process fee within 10 days, notices be issued to the
:".'. ' i: - 77 “-respondents for written reply/comments for 1.3.2016 before S.B.
. ' . Ch%an

. .

g Tl
m ‘ ‘,01;03,2016 Counsel for the appellant, M/S Khurshid Khan, SO and Wisal

Muhammad Khan, ADO (legal) alongwith Addl: A.G for respondents

present. Written statement submitted. The appeal is assigned to D.B ‘

" for rejoinder and final hearing for 23.6.2016.
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23.06.2016 -~ Clerk 1o counsel for the appellant and AddhAG for
L1 ‘L ’ -~ respondents present. Clerk to counscl for the appellant requested for
‘ time to file rejoinder. To come up for rejoinder and arguments on 1
©16.11.2016.
.
Memnber Mpmber




Form- A
FORM OF ORDER SHEET
Court of
Case No. 1397/2015

s

TN e

L awr.

S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
Proceedings . :
1 2 3
1 17.12.2015 . ce. ' i
The appeal of Mr. Mir Azam Shah presented today by
Mr. Noor Muhammad Khattak Advocate may be(q\r:téred'in the
Institution register and put up to the Worthy Chﬁi‘r‘m’an for
proper order. \
_ EG!STﬂR =
2 -
R "This case is entrusted to S. Bench for preliminary

hearing to be put up thereon olp—/- /6

CH%N




¥
S BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAI_. |
R | PESHAWAR | o

APPEALNO._ [397 /2015

- Mir Azam Shah VS Education Department
: : INDEX
S.NO. | DOCUMENTS ~ ANNEXURE | PAGE
1. Memo of Appeal - rrenesaaes 1- 4.
2. | Advertisement A 5. :

3. Education testimonials B 6- 8. ' ,
4. | Appointment order C 9.

L 6. Medical certificate . D - |[10. ;
7. Up-gradation order E 11. | ‘
8. Judgment ' - _Fe 112-18. | o
9. | Impugned order G 19. f‘
10.. Departmental appeal H 20--24. ;.
11. | Vakalat nama ' EETTTITIN 25. ';

E
APPELLANT -

THROUGH:
NOOR MOHAMMAD KHATTAK
ADVOCATE




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

'PESHAWAR
APPEALNO._ (39T /2015 4g pprem
‘ Servics Tribu%ﬂ
Mr. Mir Azam Shah, Ex Junior clerk (BPS-11), C Blary molY6/
R/O Village Prang, Tehsil and District Charsadda. eatod T L AolS
............................................................... Appellant
VERSUS

1- The Government of Khyber Pakhtunkhwa through Secretary
- (E&SE) Department, Khyber Pakhtunkhwa, Peshawar.
2- The Director (E&SE) Department, Khyber Pakhtunkhwa,
Peshawar.
3-  The District Education Officer (Male), District Charsadda.
....... serrrssssrnssenenssnnssssessnsenssnsnnesssnnnness RESPONDENTS

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974
AGAINST THE IMPUGNED ORDER DATED 08-08-2015.
WHEREBY MAJOR PENALTY OF “TERMINATION"
FROM SERVICE WAS IMPOSED ON THE APPELLANT .

'WITHOUT _CONDUCTING REGULAR INQUIRY IN THE
MATTER AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF APPELLANT WIHTIN THE
STAUTORY PERIOD OF NINETY DAYS

PRAYER: That on_acceptance of this 'agpeal the impugned
order dated 08-08-2015 may very kindly be set

aside and the appellant may kindly be re-instated
with all back benefits. Any other remedy which

wd® = this augqust Tribunal deems fit that may also be
% E o awarded in favor of the appellant. :

‘ l”f R.SHEWETH:
ON FACTS:

1-  That the respondent No.3 advertised posts of junior clerk
BPS-07 for District Charsadda on 06-04-2011 published in
daily “AA)” Peshawar. That appellant having the requisite
qualification and experience applied for the said post and
after participated in the test, interview and Typing test the
appellant was declared successful. Copies of the
advertisement and educational & professional testimonials
are attached as annexure .. ceevrienrnrnaran ... A and B.

2- That vide order dated 11-02-2012 the appellant was
appointed as Junior clerk (BPS-07) on the proper

R R T




- recommendation of Departmental selection committee. That
“in response the appellant submitted his charge report and
started performing his duty quite efficiently and up to the
entire ~ satisfaction of his superiors. Copies of the
appointment order and Medical certificate are attached as
ANNEXUIE susveessarena . C and D.

3- That after appointment the appellant served the respondent
- Department with all-zeal and zest at District Charsadda and
as such no complaint whatsoever has been received against

the appellant. That the appellant in due course was
promoted to BPS-11. That it is very pertinent to mention -

" that after proper verification. of the documents of the
- appellant the salary of the appellant was released. Copy of

the up gradation order is attached as annexure ............ E.

4-  That appellant has successfully completed his probationary
period and was regularized on the post of junior Clerk. That
all of a sudden the salary of the appellant was stopped by
respondent No.3. That appellant feeling aggrieved filed writ

_petition N0.2225/2014 in the Peshawar High Court Peshawar

which was dismissed vide judgment dated 23-06-2015. That

. ' subsequently the appellant filed” CPLA No0.2251/2015 in |
o ‘Supreme Court of Pakistan. Copy of the judgment of PHC is -
| ‘ : ~ attached as anNEXUre wuumisersssmisniemsananens: F. |

5- . That during the pendency of CPLA in the august Supreme
- Court Of Pakistan the respondent No.3 issued an order
- dated 08-08-2015 against the appellant whereby major
, penalty of “termination” from service was imposed on the
o . appellant without conducting regular inquiry in the matter.
| Copy of the -impugned order is attached as

ANNEXUNE veuvesssrsnssssassnsnsrsarassasnsrsasssrassassennnnnnsns Ga -

6- That appellant feeling aggrieved from the impugned: order
dated 8.8.2015 filed Departmental appeal before the
respondent No.2 but no reply has been received so far.

~Copies of the Departmental appeal is attached as
anNexure vusees. inesssesersnrene S — N

7- © That having no dth_er remedy the appellant prefers the
instant appeal inter alia on the following grounds.

~ GROUNDS:

A- That the impugned order dated 8.8.2015 issued by the
respondent No.3 is against the law, facts, norms of natural
justice and materials on: the record hence not tenable and -
Ilable to be set aside.




B-  That the appellant has not been treated by the respondent
Department in accordance with Jaw and rules and as such
the respondent Department violated Article 4 and 25 of the
Constitution of Islamic Republic of Pakistan 1973.

C- That so far verification and typing test are concerned the -
same has already been verified by the concerned quarter.
The salary of the appellant has been released after the
- verification of appellant documents

D- ~That appellant’s certiﬂcates/ degrees are genuine and not
bogus; the same can be verified again from the concerned
authority/quarter.

E-  That no show cause notice has been served on the appellant
( before issuing the impugned order dated 8.8. 2015

F-  That no regular mqunry has been conducted before issuing
the impugned order dated 8.8.2015 against the appellant. -
That as per Supreme Court judgments regular inquiry is
must in the cases of punishment.

G-  That the punishment awarded by the respondent No.3 is not
attributed to the appellant because the appellant has not
committed any misconduct within the definition of section-3
of the E&D Rules 2011 rather it is the fault on the part of
authority for which the said authority be pumshed and not
the appellant

H-  That no fact finding inquiry has been conducted by the
“respondent Department and as such the impugned order
‘dated 8.8.2015 is not tenable and liable to be set aside.

I-  That the respondents acted in arbltrary an'd- malafide manner .
- while issuing the impugned order dated 8.8.2015 agalnst the
appellant. '

J-  That the |mpugned order has been issued by the wrong |

authority, therefore, the impugned order is void ab anition in
the eyes of law.

K- That appellant seeks permission to advance other grounds
and roofs at the time of hearing.

It is therefore most humbly prayed that the appeal of the '
appellant may be accepted as prayed far.

Dated: 8.12.2015




APPELLANT

o Mlm SHAH

" THROUGH:

ADVOCATE

N00R'M0HA£MAD KHATTAK
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134018

Roll No.

) Peshawar N.W.F.P, Pakistan

@ - Secondary School Certificate Examination C_;
_ —
o
4

q' SESSION 1227 (innuzl) ~
O ) (SCIENCE GROUP)

QQ THISISTOCERTIFY THAT i szam snay
Son/Daug-hteréf Dest Muhammggd Badéhah
and student of Gave 51{3;’7 Schocl Prang Charsadd .

has passed the Secondary School Certificate Examination

y ©f the Board of Intermediate and Secondary Education, Peshawar held in 4pril, 159
- 882 Regular candidate. He/She Obtained 55 Marks outof 850

and has been placed in Grade E] Representing Good

The Candidate passed in the following subjects.
3 1.English 3. Islamiyat . 5. Mathematics 7. Chemistry
{1 2.Udu 4. Pakistan Studies 6. Physics 8.Biology

. He/She has been award_ed Grade on the basis of internai
assessment by the Institution concemed. , |
Date of birth according to admission fom is__Secona

(

e

one thousand nine hundred and Zighity Oniy

é ' Tesved in liue of Ce,Ne. 000437, E‘ﬁg




3_5'% Roli No. 1@@' o <
&y Group.  Humanities ’ o @ ;
fmm:ﬁ of Intermediate ana %ewnﬁm‘g Educating

ﬁzﬁhawat N LD, Pakistan

- "INTERMEDIATE EXAMINATION i

" SESSION - 2000 - SUPPLEMENTARY

o , : . f
T S ., S, o S : z':
N ‘\E’////.J/.i le: :Tj‘;'///’z/ Uil _HMir Azam Shah . C/%nc/ : Dost Muhammad :
‘ ,’/”(/ « yeoreleid (/’/ Charsadda: DiStriCt | ' (/ge(g/(d/p}c(/ \])/ 400- B/CH-Q? ] “
'/.ﬂi-'/": /J((/ ///( K’ ///(”} }}[(’(/(//P ?2’(}/[()/({/{0)/ ('/ ///C’ a)(?(/l(/C/ e )2/(’/’//1(’( (((/8 g/.\gCCON(/(U’/ ’b(/((([///ﬁ}[ «C’J/J(/[&({}f "
/;((/ : Novembgr-,— 2000- & « . Private -%{(71{4(/(1/@-. @/60 oﬁ/(/me(/ __ 443 Q) Lok , m/ / 7700 '
sl Juets becw fitrced, mg/m(/e D _(/U(’/z/r(zic'///m(/ __Fair @/ ”(’ fices / eer ccerdec L//((f/f’ - on lthe

3 : i 5

&
w;m (/ oler il csicsimend b s Yo pritiltion cincexned. e S Queerncicdeon wa; /(// eIt (0 /,((,

b

H ‘. ey

/;.\;"" R SR S
EANAL \/. g 4 :
Asst S ecretaty =
. \\ “
Thls certlflcate is |ssued mlhoutaileraluon or eracure .
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S:No. 00137

]
i
i
H
I
i

Awarded to

Mi/Miss/Mys. - Mir Azam Shah 5 S/D of

j Mian Dost Muhammad Bacha ,, succes_sfuf com-p[efion (_Jf one yedr‘Com}aurer ~

»”

: 1st Semester ?%i Months) 2ﬁi ‘Seniester (i Months)
L Fundamental of Com_pnfr"ér System: 1 UI\fIX/XI:‘NIX.
: i) Electronic Data Processin_q. 2. Pro_qrammin_q in C—Language. !
{ i) Introduction ro Operating System. 3. Foxpro/ Oracle/ Informix.

. iii) Programming in BASIC Language. 4. Data Communication & Retrieval
2 ' Pr59rd311n1ing in COBOL Language. (Ms-windows, LAN).
i 3. - Fundamentals of Accounting with 5. System Analysis and Design. ;

: Spread Sheet (Lotus 123/Excel)
P 4. ngmdre .Packa_qcs: 4

i) Word Rrocessiing (Word perfect/as-word) o |
i), DBASE IT Pls.._—" |

PNINIC) (;(.'!'Ili.'.‘l.lh,‘i rv“&;‘,& Tl

-t

‘ | K T/zerecf t/z_z}s .
.7 7 DIPLOMA

15 awarded to him/her at Charsadda,
jonthe i5th day of  Sep: 2004

St zurk  Co

ATTESTED
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OFFICY OF TIE UXECUTTV I

T N . }
ORDER, .
Conscquent upon

DISTRICT OFR) 112 (XS CTARSADD A

Brela R

the l'vc(mimcut.l:l(imu.s

of Depanrtmena) Selection.

<Cqmmittcc, Mr. Mir Azam Shuh S/0 l)n.\;l Mauhiammg g eiedidary resident of l-‘('_;}xlg"
APPOIted  as Jupior Crlerk in BIS:7 (Non
.'Pensirmnb]e) Plus usual allowances as wdmissible under the euley agitins( the vucunt .
postat @GS Khaut Kitli prang in (he inferest of public

District CChaeswdda s heveby

JSaking gyer charge gn the followin
"TERMS &- CONDYTIONS.

' .
1.. The &lp].)(!l‘lltlﬂell_l'. is made. purely o tempo

s, . P

s M withotitassiygnin &y reas

o
~

LN

0N 0r.Hole. .

2. -H'i$'sc’i"viécs"“;i[l be'governed by the existing enles & g

Pakhtoonkhyya and by such rules 3 orders
tinie for the category.of the Govie: ge
3 e will produce Health and Age Ce

concerned.

4. e should report for duty within ifteca Ways after 10
_this appoin tment will he considered ay cancelled,
-5 Ia casc of resignation, one mon(h PrIOSU e e swill e

month pay 4 Covernment,

7 No TAIDA ote is allowed,

8. His'services wil) be on regulnr
“the Covernmeny . ) ’
1 Note:- T'he DO concerned is ¢

showold hé submiitoed 1o ul! coneerne!,

N8IS hutingg Densiosal

Frected ot () i L

(Crims and vanditinn,

rary bisis ndiy linhle to terminag

Service from (he i e of his |

ion at'any -

Auiniion ol Covie; of Khyber

US Wy e dsseed by the Govifronr time to
CVart tGewhjely e Ul&!n'l.'ljgs., . . ' T
rtificite from (he Muodieal superifitendent

receipt of this ordes utherwigse

i he wiven by him or forfeit one

ey existing rudes/policies of -

salees G0 (e verification of all

thy reluted documenis Irom the concerned Uarters aflierg pnge B WL e hiehd pevsonally

responsible (o, ANy consequencis.

Noy. L/-gé}t’éé‘ / Lo
Copy forin formation and neces

L. District Aceoun ty Officer Chursy

2. Principal/ Hepd master/Hendmist

3 .Official concerned.

4. Office fi]e:

G\ tEnatn Kiun)

ENverntive Dis l'ilfl_'()’:rit'(!l'

Yated (,'.'is:lrx:lda!:z (.
siey :.'I‘l.é.!lil. ta e
A

FESR conrverned Sel o,

FONRE S DN ("!-ma's:u'lj"l.-z. .

/7102 am;.

b

Districe Officer
SONEN 88 Clinrsadda,

. .
ELNU Sy
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Name of Official_Af¢, M / L }@a’)ﬁﬂh zALZZ____

-t

Caste or race__~ 99 . AL e
Father’s Name M b Méf%ﬂ’)’n/nﬂaﬂ/ /gﬂ/”/,C’/d/

A .ty "
o Resxdence : - : 7 -é/,y . L//
: P g ke O : L Fy

, 2 T

“f Dateofbith - op_/oz, [ 190

. . !
Exact height by measurement uC /L

() e e e e—e— - .

‘ :‘ . E Personalmark ofxdentxf'catlon 17/2/ 22 ‘f,? 2 /- : :

Slgllature of the Ofﬁc1al ~ Rﬁﬁ”}&"[&\ .

: HIAD MAST
ngnalure of head of office : uf;.q--; L{Jﬁlzn EH T, R:
I Frar -' “dda

A . . Sca! of Olfice
: \ L - -
., . . CUR \ RO PR E R —-—— . -~ _ i
. - . AR N -
e N : T

o ,‘m.»;’ ' I do hcreby ccrtlfy that I havc cxamined M: /‘// L L %mc for'
SR cmploymcnt in the office of lhc. j%{ é’M /. @/I/] M no{% é

; dlscover that he had any disensc ommunicablc or other constitutional atfection or bo(hly
Y mﬁmnty exccpt Lnﬁ

:
¢
. - -]
J‘_(‘S “ . 4
el ;

: i“,' SR -.’-’.~.:1'*-.. . S
a ’ -I'do not consider thlSlas d:squahﬁcauon for ¢

mplm ment in the off'cc ofl!u.

, - - His age according to his own si; iement is _"_:3 zgé(’ e
i
' ycars and by appcarance about [%EQ . Sﬂt{,
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GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT :
(REGULATION WING)
Dated Peshawar, the 20-05-2014

()lll*]('\ll(n\‘ .
J) T I)f}s()( FRY10-22/2014- The compcu.nt authonty has been pleascd to accord sanctlon to ‘r.hc . e :

dation of p.-).v scaes of the following posts, wherever exisi, in all the Dcpartmcnts !/ Offices

«-_l-qu: :

, Fxisting Seale 7| Upgraded Scale
i . T -SL_—}_‘)_LI mluiacm BS-16 BS-17
L 2 Assistant . ¢ BS-14 4 BS-16
! e e i , —
‘ 3| Senior Clark 13S-09 - DBS-14
; S| Junior Clerk BS-07 BS-11
] ; SR ST . _
i - . .
) The pay of tie exisiing incumbents of the posts shall be [ixed in higher pay scales at a
stage next abOVC the pay in the lower pay scale.
Al the concurncd Departments will amend thcv 1espect1ve service rules to thc same cffcct
i in the prescribed manner.!
:. :\".N
o SECRETARY TO GOVT OF KHYBER PAKHTUNKHWA A
e FINANCE DEPARTMENT. o B
! . - -
; Laodst No. & Date even. 4 .
] . . - . : . e . Lo
i G apv of the above isforwarded for information and necessary action to the: - .
' 1. S Addidonal Chiel Secretary, FATA, ’ .
20 Al Administrative Scerctaries Government-of Khyber Pakhtunkhwa, r~ s (‘-rﬂ:'t’.!'j‘(‘?.): -
i 3. Semior Member, Board ol Revenue, Khyber Pakhtunkhwa Peshawar, &gﬁ y: 3 g\i‘“_,./
1 4. Accountant General, Khyber Pakhtunkhwa, Peshawar. ’
. S Sceretary to Governor, Khyber Pakhtunkhwa, Peshawar
} 6. Principal Scerctary to Chicef Minister, Khyber Pakhtunkhwa.
! 7. Secretary Provincial Asscrbly, Khyber Pakhtunkhwa.
| {7 All Heads of Attached Departments in Khyber Pakhtunkhwa
| 9. Registrar, Peshawar High Court, I Peshawar,
| 0. Al DcpuLy Commnissioners, Polmcal Agents, District & Sessions Judges /ﬁxccutwe Dlsmct Ofﬁccrs in
; "+ Khyber Pakhtunkhwa. . i
f 1, Chairman, Khyber Pakhtunkhwa, Public Service Comm:ssnon PeshaWar
i " 12, Registrar, Service Tribunal Khyber Pakhtunkiiwa. - )
5 L3 Al the Autonomous and Semj AutosomousBodies in Khyber Pakhtunkhwa.
i .- 14, Sceretary to Govt, of Punjab, Sindh and Baluchistan, Finaoce Department, Lahore, Karacm and Quefta, .
H =158 The District Comptrolier of Accounts, Peshawar, Mardan, Kohat, Bannu, Abbottabad; Swat-and D.I. Khan
i 16, The-Senior District Accounts Ofﬁccr Nowshera, Swabi, Charsadda, Haripur, Ma.nschra :md Dir Lower.”
: i 157 The Trcasury Officer, Peshawar.
| 8 AN DistricAgency Accounts Officers in Khyber Pakhtunk‘*wa / FA"'A
; H - PSO o Senior Mimster for Finance, Khyber Pakhtunkhwa. :
i <200 PSO o Chicl Seerctary, Khyber Pakhtunkhwa.

1. Dircetor Local Fund Audit, Khyber Pakhtunkhwa Pcshawal
22 PSto Finance Scerctary. -
- 23, PAsto Al Additional Sceretaries/ Deputy Sccrctar:cs in I‘xf.mcc Dcpartme'n
- 24, All Scetion Officers/Budget Officers in Finance Department,
23 Abbas Khan President of Khyber Pakhtunkhwa Civil Secretariat Supcrmtcndent Assistant, Clerks - .
T © Association with reference to his application No. PR/KPS/‘SACA/Z 1/2013 dated 8~01-2014 '
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WP No. 2225-P/2014.
JUDGMEN
Date of hearing. 4.6.‘201 3

Petitioncrs (Sher Bahader etc) By M/ Mubammad Tijwr Klian Sabi and Fazle W ahid,
Advncmcs :

Respondent (s) By Mian Arslmd Jan, AAG wmlengwith Mr. Muh.munad R ahq

Khattak, Dircclor Luumtmrn IKPK Peshawar,
LTI

OAISER RASHID KHAN, J. Thirough the instant 'pctilic.m,

the petitioners have prayed for deslaring; the orders No. 643]-47

dated 3.7.2014 and No. 6502-5 datesd 7.7.2014 issued by

respondent No.4 whereby llu, petitioners wwere directed/ requned o

appear i the typing test on 15.7.2014 and if they failed, it wou]d

be considered that they had lbst their legzl right to maintain théig'

| scrvice, to be illegal, against ilhc law, impproper, against the l;:nvns

and conditions of appointmcm orders as: well as advcrtiscnwniv

< unjust, discriminatory wuhoul lawful autthority and of no leg'\l
clfeet with ﬁmh& prayer to issuc direcions to the L'cspondc‘rvlts.------w - |
restraining them from such tllegal act and lharassing the pcl‘ilidﬁ%}rs: .

in future.

2. Relevant facts forming the backgmround of the instant

petition are that pursuant to an advertissement dated 6.4.2011
published in daily *Auj® Peshawar whereby applications were
Sought from candidates for different vacancics including Junior

Clerks at Districl, Chassddia

, ‘e pilitioneers being eligible and ,
- //'/,
7

ATTESTZD O
. ‘*‘~’\’in&;@ /Af}[ia bfm. P
oo EhiA
° aTie\vamgh cﬁu
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qualified applicd 1or the sai.'uc‘ They wiere subjected to wrillg:r;f.u:si.
typing test, mterview and afier (ulfilling ail the -codal I’orm’ullitics,
they were appointed as J_Ll'mio':‘ Clerkis vide Office Orders datgd
11.2.2012 and 25.12.2012. During thie course of pcrformzén-_s.:ic of
their dutics, they were pro‘nwgcd fromm BS;’/ to BS-11 vid§ order
dated 20.5.2014 with no cdmplaint miade against them. I-Icéchcr,
vide impugned orders d;stg:él 372014 cand 7.7.2014, the peti;ioncﬁm
were dirccted to appear in -lhc lyping test or clse they wouldj losc
Wheir right fo maintain their servies heaee, the petition in hand.

3. On15.7.2014, \-vh.cn the petitiom came up for hearing b:élTOI‘C
the court, dircctions wcré'g,ivcn to tihe learned AAG to submit
comments on chh;xlr ol the respondents and by way of ihtcn‘iln
relicl, operation of the i.mpugncd wrders dated  3.7.2014- and
7.7.2014 was suspended. A}ccordingly,, the desired comments }wcrc
lilcd by the respondents.

4. The petition was adjourned on three occasions duc to
absence of the Icarned counsel for (he: petitioners and lastly xt was
argucd on 28.10.2014 at a considerrable icngth by the lcg'n'ncd
counscl for the petitioners as well as (e Jearned AAG and ?n %;)rder
to scek further assistance, this courl dlirected the leamcd-AA'G to
come alongwith the Dircclor _Enducz;ti—on on 30.10.2014.
Accordingly.  the  Director  Educatiton Khyber Pakhtunkhwa
appcarcd before the court.

5. Keeping in view the allegations ol the respondents '1haLm lhc

petitioners were appointed without beitng subjected to lyping_ lest

: }‘-‘*‘,":s--:
f‘i_"? i “ e




test for the petitioners of 30 words per minutie,

and simultancousiy to allay the fear of ithe petitioners 'rcga:'di'n'g.
victimization at the hands of the respondents, we with 1hclcon::cn‘! ‘
of the fearmed counsel i‘or the pclitioncrs, thic learmed AAG and the -
Dircctor Education Khyber P;_ikh;unklmu Peshawar directed the

learned District & Sessions Judge Charsaedda to hold the typing

0. Today, we have before us the report: of the learned District
& Sessions Tudge Charsadda swherein out «of 15 petitioners only

Se¥en opled 1o appear in the tegt and the rest preferred to stay

away. Liven out of (he seven candidaies who sappeared in the-typing:: -

teste petitioner No.2 namely, Usman Qamar, qualified the typing,

webwith the speed of 34 words per minute and rest of the six.

candidades failed with two seorig ‘nil'. At tiis Stage our altention .

Was again drawn to the advertisement dated €6.4.2011 published in

daily *Aaj® Peshawar whereby applications  were sought for the

posls  of Junior Clerks by Ataullak Khaan Minakhel EDQ .+ -

E!cmchluly and Secondary Educatjon District! Charsadda. In the |
comments  furnished by the respondents, it has also been
mentioned that an enquiry was licld against e said Altauﬂah
Khan EDO, Charsadda for his malpracticess in the Fducation
Department and ultimately he Iﬁzs been penalizeed with stoppage of
three increments,

7. The case of the petitioners has surfac:cdl eminently in that
enguiry report whereby certain cahdidates wesre accommodated

ASUTTE IPRYRY AR ‘
l A P .
ATTE574p




minute and that is how the pctmoncr., werce dirccted  through UIL

impugned orders (o Justify their preserice in the department, Wc R

- N .
are rather surprised (it barring

A

petilicmer No. | namely, Usmm , | :
. ot . 2!
Qamar, who mmanaged (o qug\ii’y the typiing test with 34 wor ds pcr :
minute, the performance of Lhc others is @wbysmal, to say the lcasl | '
7 S. Where it was the sine qua non for tthe post in question as per | '
'E advertisement in daily ‘Aaj’. dalcd 6.4..2011 that the candidatcs :
L :

must have Matric 2" Division and knowv the English typing witﬁ

the speed of 30 words per minute for whiich the petitioners offered

their candidature way back in April, 20111 and were in duc coursc

promoted (o BS-11, certainly they should | hive performed better in’

the typing test conducted under the waltcihful eyes of the learned

District & Scssions Judge Charsadda buts except the pclzltoncr

Usman Qamar, ali the others fukd i the fest. As

such, it does not

: behove the petitioners to invokc the constiitutional Jurisdiction of E%
this court seeking cquitable reliet when thery have held themselves i

1 o 3

. : ;

: discntitled to the said relief by nol coming ujpto the mark. 1
In view ol (he loregoing discussion, tharring petitioner No.2 |

: :

namely, Usian Qamar, who shall be deened (0 have qualified the ;

fvping (est, this petition (o the extent of the o:ther petitioners stands - ‘

- = ? ‘ . 3

disimisned. ‘

R

2
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"MR. JUSI:ICE EJAZ AFZAL KHAN
- MR. JUSTICE QAZI FAEZ ISA:

C.'P. No. 2251 of2015

{On oppeal against the ‘judgment di. 23, 06.2015_ passed by the Peshawer High™Court,
Peshawarin W. P. No. 2225-P of 2014).. .- .o

- Sabir Jan end others. ' ) ...Petitioners.
YVersus ‘
Govt. of KPK thr. Chief Secretary, Peshawar, etc. ---Respondents
For the petitioners: Mr. M. ljaz Khan, ASC.
For the respondents: N.R.
Date of hearing: 09.10.2015. -
ORDER

arisen out of the judgment dated 23.6.2015 of @ Division Bench of Peshawar

EJAZ AFZAL KHAN, J.- This petfition for leave to appeal has

High Court, Peshawar whereby it dismissed the peiiiion filed by the

petitioners.

2. Brief facts of the case as naraied in para-2 of the impugned

judgment read as under:-

“Relevant facts forming the background of the instant

petlition are that persuont t an advertisement-dated 6.4.2011

published in daily 'Acj’ Peshawar whereby applications

were sought from candidates for different vaconcies

including Junior Clerks ot District Charsadda, the petitioners

being eligible and qualified applied for the same. They were

‘sub;ected 1o written. 'esf typmg resr m.erwew ond affer‘; B~

: fumlhng i fhe codal formolmes, .ney were cppoxnfed os"'" A

------

Junior Clerks wde . Office Orders dated "11.2.2012 and
25.12, 2012 During the course of performance of their duties,

Ihey were promoled from BS-7 1o. BS-11 vide order daled

20.5.2014 wilh no complaint made against them. However,
vice impugned orders dated 3.7:2014 and 7.7.2014, the

petitioners were direcied to appear in the typing test or else

they would lose their right lo maintain their service hence,

the pefition in hand."

ATTESTED

/

H .

ATTESTED

¢ T KR S . Y i b 41 e e
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Siidndents Was

.

| quol}fied Typingh test, Wh.erefore,'they could not'given another test. Just to
see whether ihe stance of the respondents was justifiable, the High Court

ff‘s\elf stepped in and directed the learned District and Sessions Judge

-
-l

Charsadda to hold the typing fest for the petitioners. On the date fixed for .
the test, only seven oul of fifteen parlicipated in the test. Except Usman

Qamar who is respondent No. 5 before us, all others failed. The High Court

in this view of the matter held as under -

"Where it was the sine qua non for the post in question as
per advertisement in daily 'Agj' dated 6.4.2011 that the
candidates must have Malrc 27 Division and know the
English lyping with the speed of 30 words per minute for
which the petlitioners offered their candidature way back in
Aprl, 201! and were in due course promofed to 8S-11,
certainly they should have performed betfer in the typing
test conducted under the waltchful eyes of the learned

Distric! and Sessions Judge Charsadda bul except the ..

petitioner, Usman Qamar, all the other failed in the test. As
such, it does not behove the pelitioners fo irvoke the
conslitutional jurisdiction of this court seeking equitable relief

when they have heid themselves disentitled to the said relief

b); not coming upfo the mark." "

4. The view icken by the High Court in ine matrix of the case
does not smack of any error, absence or excess of jurisdiciion. I rather

helped bnngmg o Ilghi who was oppomted with Justmcohon ond who was

e ey o S Taen

oppomfed ofherw:se The' vnew 1oken by ihe ngh Courf belng jusi fOlr ond, .

equitable merits no miorference The leamned ASC oppeonng for ihe’yf’i 1: S D

petitioners at this stcge contended that the-case of Sher Bahadur
respondent No. 6 is disiinguishable as he lost his 21 years service rendered in
the I"op.ulction Welfare Department on oﬁ:éouni of his appointment against
the post in question, therefore, he has to be ireated diiferenily. We

appreciale the dislinction highlighted by the learned ASC for the

ATTESTED

i




ccmnor help hrm He however could opprocch fhe D G Popu!oflon

.

Welfare Deportmem‘ cnd seek his redress therefrom. We ‘have been fold o )

1hot he hos already opproochcd ihc ,cnd D. C. if so lof hlm poss ans” s ey .
e T A L POV el LRSS i

appropriate order in fhis behalf. . ~ . ‘
R 1
5. For the reasons discussed above, this petifjon is disposed of in ] R

the terms mentioned above,

Sd/- Ejaz Afzal KhanJ .
Sd/- Qazi Faez Isa,J
Certified t2be Trup Copy / ' !
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OT’F'CATION. - :

01, WHEREAS, Mr nMie Azam Shah, J/Clerk GHS; Khagp King Prang Charsaddy Was proceedey urfder_the
Khyber Pakhrunkhwa, Govcmment Servants (Efﬁ‘clency & Disciplme} Rulgs, 2011 on the, charges
Pointed gy by Muhammad Humayun Khan, Chairman B5-21, Provingial !nspection Team Peshaw'ar
{now Secretary transporg depnrtmenl‘) as inquiry officer, wlip Conductey formay inqiu‘ry 3gainst f{/‘}r

Atta Ujjap Khan ex-pgg (M) es-19, Charsaclglq_- in irregualar pp{gqinlr‘n'e'_l_).t's__ in-"his»'wmjre }(r‘_}‘oﬁ.}.’.

_ 7/201'3/A1taultah Khan Ex-EDO/Chy
dateg Peshawar the™ May 12, 2014, Miprovegs by 1he Honuragye Chier Miniger Khybor
Vakluuukhwa. uocummcmmtior; (i} of e inquiry Teport contajng the ronnwmg words; ’

”}tmlo_r Clerks Appolntag by nigiag FeCruilmeng who dg net lknow ¢he typing May he
terminatag Al Ferving show Chuse Notice*

3z

02, AND Wl-lEREAS, the undersignoc alter having EXamined the Chiarpes, evidongee against

3 CATION OFFicgg .
(MALE) CHARSADDA C7 ~(/ ;

the ACCused 4 Mentionag i the above Nquiry report ang report of typing test conducted by Sessions . L
judge Charsadda recejved through Honorablc High Court Peshawar N writ Petition ng 2225-P/2014 in - o

which the fol!owing emarks hayve been fecorded in the Judgment altested op 25t June, 201s;
“this Petition ¢o the extont of the other Petitionerg stands dismlsscd”. o

03. Anp WHEREAS, 8 show cayse hotice wag served upon my Mir AZam Shah GHS Khat il Prang
Charsadda dageq 15/07/301s. ) <

04. Anp WHERE AS, 1 the CoOmpetent aurhority after having Considereq the charges and e-vldenco di)
record iNQuiry report, explanation of the aceusay officials i response to the show cange Natice :m('\i
alf of the qndersignqq

Dy hl:.‘lrlngg BrUed (o yyy, by the Hersony) hs-.'.'n'ing Committee gn beh
on 05/08/20.1,5, i5 of the view that the charges j.a not Qualifying the Tequired criterig of typing-
IBAINSt you haye been proveq. ) -

0s. In the light of above enquiry repory g, judgment of the Honourabie Peshawgr High Coury;
df

Peshawar, YOU are hereby terminge om the post of J/Clerk with lmmediate effect, X

(SIRAJ MUHAMMAD)
DISTRICT EducaTion OFFICER
(M) CHARSADDA

Copy forwarded for information to the:
01 Directoy (E&SE) KK Peshawa, Juoa
02. Dlstrlct'/\cr:ount Ofﬁcer,Charsédda
"t 03, Officig) concerned .
' 04, Principa]/!-lead Master.concerned B }
0S. Office file ’
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TROUGH PROPER CHANNEL

To:

THE DIRECTOR
Elementary and secondary Education (E &S€)
Khyber Pulkhtoon Kehwa, Peshawar

1986 FOR SEEKING-THE QUASHMENT/SETTING ASiDE OFTHE PENALTY. -
ORDER/ENDORSEMENT NO. 8388-92 DATED, 08-08-2015

Subject: DEPARTMENTAL APPEAL UNDER KPK.CIVIL SERVANT (APPEAL RULES). - ..

Respected Sir!
With  profound fespect  and  humble veneration the  Appellant
Mr. Mir Azam Shah beseeches for quashment and setting aside the penalty orders dated: gt

Augﬁst 2015, received by appellant on 12t August 2015 on following factual and leqgal

grounds:-

1. That the appellant is q young person and fully qualified/ eligible to hold and perform
the duties for the post of the Jr. Clerk with utmost  punctuality/ regufarily, with
honésty and integrity and hearty devotion, dedication and with great zeal and zest
under your kind and benign administrative control in 'the Education Department qt
KPK. |

2. That appellant was inducted/ recruited in Education Department at Districe Charsada

vide appoi{rﬁment order dated: 11t February 2012, Copy as annex "A” in the prescribed
manner,[?' %p!etion of all the procedural and legal requirements in accordance with
Rules on the subject after undergoing cumbersbme procedure of selection and
«qualifying the written Test/ Typing and interview on the specific valid

o

(3( wrecommendatiogof DSC by the C’ompetentAuthority.

(gﬁ? 3. That the appellant was appointed gs Jr. Clerk on regular basis by the competent
?‘;;g Authority vide order dated: 11* February, 2012 and on completion of the prescribed
- - »

e period :of probation successfilly, the bppei[d'n?'h;d’§"Et't?z’fﬁec} the legal status of a
regular/ confirmed employee under Rules 15(2) of KPK Civil Servants (Appointment,

Promotions & transfer) Rules 1989. )




: G
Government servants E &D Rules 2011 and particularly without holding any formal
inquiry in the case of appellant and without issuing any show cause notice and
without providing any opportunity/ legal defense to the appellant. Neither any charge
sheet/ show cause has been served upon the appellant nor any formal/ regular inquiry

has been held in the case by the Authorized officer with the approval of Competent

Authority. and consequently the appellant has been condemned unheara’

dismissal/ Termination of services.

. That the penalty order dated: 8% August 2015 is potently illegal and suﬁers from

serious andgrave illegalities due to the following valid legal reasons:-
a. The appellant has been imposed the punishment of the termination of service only

on the basis of inquiry report in the case of Mr. Atta Ullah Khan Ex- DEO Charsada

and neither any independent formal/reqular inquiry has been held in the case of

the appellant under relevant applicable Rules nor any opportunity of defense has

been provided to the appellant_to cross examine the witnesses deposing against

him.
b. That, legally speaking, the appellant can’t be legally imposed the punishment of

termination of service of the appellant on_the basis of inquiry report conducted in

the case of Mr. Atta Ullah Ex-DEQ Charsada and under the law an_independent/

separate and formal inquiry was essentially required to be held by the Authorized

officer with the approval of Competent Authority in the case of appellant under the

relevant Rules. Consequently for want of formal regular inquiry in the case of

appellant, the penalty orders dated: 8% August, 2015 stands vitiated.

. That Para 4/N, of the penalty order dated: 8t August, 2015 is patently illegal with
regard to personal hearing committee under the Rules and law laid down by APEX
in the following reported judgments wherein it has been held that:-

“The ‘personal hearing is to be given to the accused person only by the

Authorized officer and not @ personal hearing Commtttee
I PLD 1980, Supreme Court Page-279

il. PLD 2008 Supreme Court Page 451 A Frp

i 2007 SCMRPage:1726 | £

‘."“'-’That no formal mQUrry has been heid before the lmposmon of major penalty of = .~ Xieshe




. VQ:';'!'. ' |
CT /J : 3 @

7. That vide penalty order dated: gt August, 2015, the services of the appellant, after
having attainibg the status of reqular employee have been termingted illegally and in
colorable exercise of powers merely for extraneous considerations and political

victimization and consequently the penalty order isn’t legally sustainable in the

absence of any complaint from the immgdiate officer of the appellant on the grounds

of any misconduct in performance of his duties. Since the appellant has rendered more

than three years continuous service as Jr. Clerk after .such appointment__having

comnleted'_'b'hd: taking legal effect, the departmental authoritie&-‘have'ceased to have

any such powers of the terminating his_services under legal principle of * Locus

Poententiae” as laid down in the following reported judaments of APEX Court:-
i. 2006 PLC (SC) Page-03
fi. 2006 SCMR Page-678
iii. 2004 SC MR Page-158 Awweex—E
TiV.2007 PLC (SC) Page-179
8. That the impugned penalty order/notification dated: g August 2015 is totally illegal,

unlawful and gross violation of the well settled principles of the law laid down by Full

bench of Honorable Supreme Court of Pakistan in a similar case in_the case of
\\

<
province of Punjab versus Zulfigar Ali reported in 2006 SCMR-678 wherein the full

e

N bench of the Apex court of Pakistan has laid down the legal principles which are

reproduced as underfn _the cited case the APEX court has upheld the judgment of

=

service tribunal by reinstating a junior clerk whose services were terminated after the

completion of his probation period

“lllegal appointment - Termination of service- Imposition of pendlty by
Appointing Authority responsible for making illegal appointment
validity-Appointment of an employee if made illegally could not pe
canceled under Efﬁciency.D‘iscipline Rules, Instead of taking action

£4gadinst such employee. Action must be taken against the appointing

.

L & ¢

Authority for committing misconduct by making illegal appointment as

per his owg admission- Principles illustrated” : .

9. That Para No-01 and Para No-05 of the impugned penalty Order/Notification

dated: 08/08/2015 both gre self contradictory and Inconsistent with each other. The

erfunctory:discipling' ainst the Ap, ellant
o cen  cerpr s e T2 : s '\'.f""". -~ Y Ay "

E




the impugned order/Notification dated: &th August, 2015 has nowhere been
envisaged/mentioned in KPK  Government Servants (£ &D)Rules 2011 and

consequently the termination of service of the Appeliant is not legally sustaingble
under the law.

10. Thatitisalso g well settled law laid down by the APEX Court in the following reported

. PLD 2008 5C451
ii. 1998 PCS-337

iii. 1997 SCMR 1552

W\ D
e




while declaring impugned direction to be wholly unjustified and

unwarranted by Law”

Prayer:-

In view of the above, humble submissions, it is most respectfully prayed that the penalty

order dated: 8" August, 2015 may kindly be quashed/ Set aside and the appellant may

kindly be re-instated in service alonngth Serwce benef ts: mcludmg pay and -
'b a]lowances/pens:on for the intervening per:od in the best interest of justtce and val&able |

service career of the appellant

May God bless you paradise for this kindness.

APPELLANT

Mir Azam S/o0 Dost Muhammad Bacha
Ex-Jr. Clerk, Government High School

Khat Killi Parang District Charsada

Dated: 8% September 2015‘/

Comuments/views reconunendation

Of immediate cer:-




oy o VAKALATNAMA

N THE COURT OF_4&2% fomie /mw /%AW

_ OF 2015
o |  (APPELLANT)
N yam  Shah (PLAINTIFF)
| “ o (PETITIONER)
S VERSUS
(RESPONDENT)

Lbeicneirs AWMM (DEFENDANT) -

W Py S jwﬁ

Do hereby appoint” and constltute NOOR MOHAMMAD

- KHATTAK, Advocate, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter,

~without any liability for his default and with the authority to

- engage/appoint any other Advocate Counsel on my/our cost.
I/we authorize the satd Advocate to deposit, withdraw and
receive on my/our behalf all sums and amounts payable or
depos:ted on my/our account in the above noted matter

.Dated /- J2015

B T ~ CLIENT
= ACCEPTED |
~ NOOR MOHAMMAD KHATTAK
- ~ (ADVOCATE) '
OFFICE:

Room No.1, Upper Floor, -
- Islamia Club Building, Khyber Bazar,
Peshawar City. . »
-Phone: 091-2211391 -
Mobile'N0.0345-9383141 k
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- BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE
} TRIBUNAL PESHAWAR |

Setvice Appeal No.1397/2015

Mir Azam Shah
Vs

District Education Officer & others

Written comments on behalf of Respondents
Preliminary Objections:
Respectfully Sheweth:

A, That the Appellant has no locus standi and cause of action.
B.  That the present Appeal is wrong, baseless and not maintainable, it shows no
. strong cause to be taken for adjudication, therefore, the same Appeal is liable to
be rejected/ dismissed. | |

C. That the Appeal is unjustifiable, baseless, false, frivolous and vexatious. Hence |
the same 1s liable to be dismissed with the order of special compensatory costs
1n favour of Respondents.

D.  That no legal 1:ight of the appellant has been violated, therefore, the appellant
has no right to file the instant appeal.

E.  That the Appellant is completely estopped/ precluded' by his conduct to file this
f\lppeal.

G.  Appellant has not come to this Hon’ able Tribunal with clean hands. The
Appeal also suffers from mis-statements and concealment of facts and as such
the Appellant is not entitled to equitable relief.

H.  That the Appellant have no right to file the instant Appeal and the Hon” able
Services Tribunal have got no jurisdiction to adjudicate upon and the Appeal 1s
liable to be dismissed. - _

L. That the instant appeal is barred by law and limitation.

] That the appebal 1s hit by the Khyber Pakhtunkhwa Services Tribunal rules 1.e.

rule-23.

PARA WISE REPLY ON FACTS:

1. That the Para is partially correct to the extent that the respondents have
adverused the post of Junior Cletks. But the then Ex-EDEO did not followed
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the procedure and the enquiry was conducted against him and in consequent of
that enquiry the appellant, have been put into test and interview and they failed
to qualify the same. Hence terminated after issuing show cause notice and
petsonal hearing. (Copy of enquiry is attached as Annexure A).

(Copy of show cause notice is attached as Annexure B).

That the appellant was appointed without due process and fulfillment of Codal
formalities, therefore, a test was arranged and the appellant was un-able to pass
the same. ‘

That as the appellant was appointed without being subjected to typing test.
And an enquiry was conducted against the then Ex-EDEO Mr. Attaullah Khan
and it was found that irregularities were committed while in appointments of
different categories of employees. Therefore, the appellant was ditected by the
Hon’ble Peshawar High Court Peshawar to appear before the District &
Sessions Judge for typing test. The government of KPK issued a notification
No.FD/SO(FR)10-22/2014 upgrading the clerical staff scales which s
annexed with the appeal as annexure B on page 11. Therefore, it is not only the
appellant but also the whole of the cletical staff of the KPK have been
upgraded and not promoted.

The Para needs no comments. ‘

The Para is self explanatory and has already replied above.

Incorrect the appellant have approached for the redressal of their grievances to

the Hon’ble Peshawar High Court Peshawar in writ petition No. 2225/2014

titled Sher Bahadar & Others. The Hon’ble Supreme Court of Pakistan have
held in its judgment in Para No.3 that when the writ petition came up for
heating before the High Court the stance of the respondents was that they
were appointed after having qualified typing test, therefore, they could not
given another test. Just to see whether the stance of the respondents was
justifiable. The High Court itself stepped in and directed the learned District
and Sessions Judge Charsadda to hold the typing test for the petitioners. On
the date fixed for the test, only seven out of fifteen participated in the test.
Except Usman Qamar who is respondent No.5 before us, all others failed. The
High Court in this view of the matter held as under:- '

“Where it was the sine gua non for the post in guestion as

per adyertiserment in daily ‘Aaj’ dated 6.4.2011 that the

candidates must have Matric 2 Division and know the

Einglish typing with the speed of 30 words per minute for

which the petitioners offered their candidature way back in
April, 2011 and were in due_course promoted to BPS-11,
certainly they should have performed better in the typing

lest conducted under the watchful eyes of the learned

Distriet and Sessions Judee Charsadda but except the
petitioner, Usman Qamar, all the other failed in the fest. As e
such, it does not behave the petitioners to invoke the

constitutional jurisdiction of this court seefing equitable relef
when they have beld themselves disentitled to the said relif

by not coming uplo the mark.”




(>

this view is further supported by the Hon’ble Supteme Court in its
judgment delivered in C.P.NO.22510f 2015 on dated 09-10-2015 in its Para
No.4 which 1s re-produced for the assistance of the Hon’ble Tribunal as
under:-

The view taken by the High Court in the matrix of the case does not
smack of any error, absence or excess of jurisdiction, it rather helped bringing
to light who was appointed with justification and who was ‘appointed
otherwise. The view taken by the High Court being just, fair and equitable
merits no interference. The learned ASC appearing for the petiioners at this
stage contended that the case of Sher Bahadur respondent No.6 1s
distinguishable as he lost his 21 years service rendered in the Population
Welfare Department on account of his appointment against the post in
question, therefore, he has to be treated differently. We appreciate the
distinction highlighted by the learned ASC for the petitioners but in the
peculiar circumstances of the case we are afraid we can’t help him. He,
however, could approach the D.G Population Welfate Department and seck
his redress there from. We have been told that he has already approached the
said D.G, 1f so let hum pass an appropriate order in this behalf.

As both the Superior Courts have delivered concurrent judgments and
supported the stance of the respondents and dismissed the petitions, therefore,
the appellant has no right to file the instant appeal and is liable to be dismissed
inter alta on the following grounds..

PARA WISE REPLY ON GROUNDS:

A,

B.

Incorrect the answering respondents have acted in accordance with law, rules
and policy.

Incorrect the respondents have acted in pursuance of the enquity conducted
against the then Ex-EDEO and in consequent of that enquiry the test was
conducting under the watchful eyes of the District & Sessions Judge
Charsadda and the appellant failed to qualify, therefore, terminated.

Incorrect the appellant was appointed without due course of law, therefore,
subject to typing test and the appellant was unable to qualify. Hence the
appointment otrder 1s void ab-mniuo.

The Para 1s 1rrelevant, therefore, needs no comments.

. Incorrect the appellant have been terminated in the light of judgment of

Peshawar High Court Peshawar after proper procedure and fulfilling all the
codal formalides.

Incorrect the proper enquity was conducted against the Ex-EDEO Mr.
Attaullah Khan for the irregularities committed by him in the appointments of
different categories. Therefore, to bring into light who was appointed with
justification and who was appointed otherwise. Therefore, the competent
authority appointed the then Secretary Transport Of The Govt Of KPK
Mr. Hamayoun Khan of Bps .21 to enquire into the matter and in the light of
that enquity and recommendations of that enquiry the appellant have been
given the show cause notice and all the formalities were fulfilled and then the
services of the appellant have been dispensed with.




0,

G. The Para as stated reveals that the appellant have been appointed irregularly

l—(

and illegally, therefore, have been subjected to test and was failed to qualify,
having served the department neatly for three years stll have no experience and
knowledge of his job. Hence illegal act can’t create right.

.Incorrect the Para is elaborately replied in Para No. G 1n teply to the grounds.

Incotrect the answering respondents have acted in accordance with law, rules .
and policy. '

Incorrect the Para is false and frivolous the answering respondents have the
power to terminate the appellant in accordance with law, rules and policy and
in pursuance of the directions of the Hon’ble Peshawar High Court Peshawar.

K. That the -answering tespondents seek permission to advance further

o

Dated: __ / /2016

documents/ arguments at the time of hearing of the appeal.

PRAYER:

That in the hght of enquiry report and recommendations of the said enquiry,
the appellant have been terminated after due process of law and procedure.
Thertefore, the appellant has no right to be teinstated as the issue has already
been decided once for all by the Hon’ble Supreme Court of Pakistan and the
answering respondents have acted in accordance with the law, rules and policy
and with the directions of Hon’ble Peshawar High Court and Hon’ble Supreme

Court of Pakistan . The appeal of the appellant 1s time barred, therefore, is of
. % PP« ) ’

no legal effect and is hable to be dismissed in favor of respondents with heavy
cost.

Respondents

Secretary (E&SE) Khyber Pakhtunkhwa.

Director (E&SE) Khyber Pakhtunkhwa Peshawar.

..... S A—

District Education Officer (Male) Charsadd
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BEFORF. THE HONOURABLE KHYBER PAKHTUN KHWA SE‘R-VICES
| TRIBUNAL PESHAWAR

Service Appeal No.1397/2015

Mit Azam Shah

Vs

District Education Officer & others

AFFIDAVIT

I Mr. Wisal Muhammad Litigation Officer of the DEO (M) Charsadda
do heteby solemnly affirms that the contents of the Para-wise comments submitted -
by respondent are true and cortect and nothing has been concealed intentonally from

.
this Hon’ able court.

Deponent

Identified by:

Advocate General Khyber Pakhtunkhwa
Peshawar
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SUBJLECT: - DISCIPLINARY ACTTION AGAINNT
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" AVSHOW CAUSE NOTICE | \QF

P

¥ e Sl I, Siraj Muhammad District Education Officer (M) Charsadda as corpetent authority
under the Khyber PakhtunKhwa Government Servants E&D Rules 2011, do hereby serve you
Mr. Mir Azam Shah J/Clerk GHS Khat Killi Prang as follow.
vl—-'--_—_.___-—-—-’ . -
1. () That consequent upon the completion of inquiry conducted against you by the

enquiry officer/inquiry committee for which you were given opportunity of

hearing vide communication No _- dated and
(i) On going through the findings and recommendations of the enquiry

officer/inquiry committee, the material as record and other connected papers

including your defense before the enquiry officer /inquiry committee,
I am satisfied that you have committed the following acts omission
specified in Rule 3 of the said rules; ’

(a) Your appointment as J/Clerk was considered as irregular by the inquiry
committee constituted by the Govt; for checking the appointment record of
all cadres made in the tenure of Mr Attaullah Khan Ex-DEO (M) Charsadda.

(b) You were given opportunity of the test in typing as per decision of the
Honorable High Court held at Session Court Charsadda under the
supervision of Session Judge Charsadda.

(c) You could not qualify typing test as evident from the judgment of Honorable -
Court (Copy enclosed) ‘

2. As a result thereof. I as competent authority have tentatively decided to impose

upon the penalty of REMOVAL under rules 4 of the said rules.
3. You are therefore required to show cause as to why the aforesaid penalty should

- not be imposed upon you and also intimate whether you desire to be heard in

person on § \ / g / 2015. : '
4. If no reply to this notice is received within 7 days or not more than 15 days of its

delivery it shall be presumed that you have no defense to put in and in that casean

ex-parte shall be taken against you.

5. A copy of findings of the inquiry officer/inquiry committee is enclosed.
_ COMPETENT AUTHORITY
T 8
! Mir Azam Shah J/Clerk
| GHS Khat Killi




