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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

Appeal No. 1397/2015

Date of Institution 
Date of Decision

... 17.12.2015 
... 04.07.2017.

Mir Azam Shah, Ex Junior Clerk (BPS-11), 
R/O Village Prang, Tehsil and District Charsadda.

Versus

1. The Government of Khyber Pakhtunkhwa through Secretary 
(E&SE) Department, Khyber Pakhtunldiwa, Peshawar and 
others.

04.07.2017 JUDGMENT

MUHAMMAD HAMID MUGHAL. MEMBER: - Appellant,

learned counsel for the appellant and Mr. Usman Ghani, District
V

Attorney on behalf of the official respondents present.

• K

2. In this service appeal bearing No. 1397/2015 the appellant

Mir Azam Shah, while in the connecting appeals other affectees;

have made impugned order dated 8.8.2015 regarding termination

of their service from the post of Junior Clerk in the Education

Department Charsadda and prayed for reinstatement with all back

- benefits.

3. Argument heard. File perused.
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Learned counsel for appellant vehemently challenged the4.

validity of the impugned order. On the other hand learned District

Attorney contended that the present appeal is not maintainable

under rule-23 of Khyber Pakhtunldiwa Service Tribunal Rules 1974.

Appellant was appointed as Junior Clerk (BPS-07) in the5.

Education Department vide order dated 11.02.2012 of Executive

District Officer E&SE Charsadda. During the course of his

employment the pay scale of his post was also upgraded to BPS-11.

However in the enquire report it was surfaced that certain candidates

were accommodated without undergoing the rigors of typing test of

thirty words per minute and consequently vide orders dated

3.07.2014 and 07.07.2014 the appellant and other affectees were

directed to appear in the typing test or else they would lose their

right to maintain their service. Appellant and other affectees
\

challenged the said orders before Honourable Peshawar High Court,

Peshawar through writ petition bearing No. 2225-P of 2014. The

Honorable High Court itself stepped in and directed the learned

District & Sessions Judge Charsadda to hold typing test for the

petitioners. That only seven out of fifteen petitioners participated in

the test and except one petitioner Usman Qamar all others failed.

The Honorable Peshawar High Court, Peshawar observed that it was

sin qua non for the post in question that the candidates must have

Matric Second Division and Know English typing with the speed of
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thirty words per minute, but except the petitioner Usman Qamar, all

the others failed. The Honorable Peshawar High Court, Peshawar

while holding that the petitioners are not entitled to the relief and

barring petitioner namely Usman Qamar dismissed the writ petition

vide judgment dated 23.06.2015. Resultantly impugned order of the

termination of service of appellant was issued on 08.08.2015. The

last two lines of the said order reads as under:-

“In the light of above enquiry report & 

Judgment of the Honorable Peshawar High 

Court Peshawar, your are hereby terminated 

from the post of J/Clerk with immediate effect”.

Feeling aggrieved against the judgment of Honorable6.

Peshawar High Court Peshawar the appellant and other affectees

also approached the august Supreme Court of Pakistan and filed CP

No. 2251 of 2015. However the august Supreme Court of Pakistan

vide order dated 09.10.2015 also upheld the judgment of Honorable

% Peshawar High Court Peshawar. Perusal of para-4 of the order of

august Supreme Court of Pakistan would show that while rejecting

the case/CP of appellant and other affectees the august Supreme

Court of Pakistan was well aware of the fact that the petitioners i.e

appellant and other affectees have lost their service.

In view of the above scenario of the case, this Tribunal is of7.

the humble view that the issue of termination of service of appellant

i.e. the matter directly and substantially in issue in this appeal has

already been finally decided by the Honorable Superior Courts of
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the competent jurisdiction. Thus this Tribunal has got no powers to

entertain the present appeal as well as the connecting appeals, under

the principle of Res-Judicata and under rule-23 of Khyber

Pakhtunkhwa Service Tribunal Rules 1974.

As a sequel to above, the present appeal is dismissed. Parties8.

are left to bear their own costs. File be consigned to the record room

after its completion.

A
o>

(MUHAMMAD HAMID MUGHAL) 
MEMBER

(GUL ZEB KHAN) 
MEMBER

ANNOUNCED
04.07.2017
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Learned counsel for the appellant and Mr. Usman Ghani, District ; ;• 

Attorney on behalf of the official respondents present. Vide separate 

judgment of today of this Tribunal the present appeal is dismissed. Parties 

are left to bear their own costs. File be consigned to the record room.

; 11. 04.07.2017
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04.07.2017
- (Muhammad Hamid Mughal) 

■ 'Member
• V;

(Gill Zeb Khan) 
Member ‘
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■ Counsel for the appell^t and Addl: AG for! 

respondents present. Rejoinder submitted. To come up for 

arguments on 13.02.2017.
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I Counsel -for appellant and Mr. Wisal Ahmed, Litigation Officer 

■ alongwith Mr. Muhammad Adeel Butt, Additional AG for respondents 

present. Learned counsel for appellant requested for adjournment on the 

j' ground of preparation. Adjournment granted. To come up for arguments on • 

■ i- 13.04.2017 before D.B.

• .13.02.2017';
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rt Junior to counsel for the appellant, and Mr. Muhammad 

Jan, GP for the respondents present. Junior to counsel for the 

appellant requested for adjournment. Request accepted. To come ; 

up for arguments on 04/07/2017 before D-B-

13.04.2017t
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04.01.2016 - ' Counsel for the appellant present. Learned counsel for the 

appellant argued that the appellant was serving as Junior Clerk when 

terminated from service vide impugned order dated 8.8.2015 on the 

allegations of irregular appointment where-against he preferred 

departmental appeal on 8.9.2015 which v/as not responded and hence 

the.instant service appeal on 17.12.2015.

That the appellant was appointed in the prescribed manners 

and the punishment in the shape of termination of service of the 

appellant was awarded without any regular inquiry and opportunity of 

hearing and that the punishment is not attributed to the appellant.

Points urged need consideration. Admit. Subject to deposit of 

security and process fee within 10 days, notices be issued to the 

• respondents for written reply/comments for 1.3.2016 before S.B.
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Counsel for the appellant, M/S Khurshid Khan, SO and Wisal 

Muhammad Khan, ADO (legal) alongwith AddI: A.G for respondents 

present. Written statement submitted. The appeal is assigned to D.B 

for rejoinder and final hearing for 23.6.2016.

01.03.2016

I V

•I-*

'J.

i -^5.
23.06.2016 ’ Clerk to counsel for the appellani and Addl:AG for 

respondents present. Clerk to counsel lor the appellani reciucsied for 

time to file rejoinder. To come up for rejoinder and argumenis 

16.1 1.2016.
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Form- A
;

.:■

FORM OF ORDER SHEET
■;

Court of

1.’^97/2015Case No.,

Order or other proceedings with signature of judge or MagistrateDate of order 
Proceedings

S.No.

321

17.12.20151 The appeal of Mr. Mir Azam Shah presented today by 

Mr. Noor Muhammad Khattak Advocate may be entered in the 

Institution register and put up to the Worthy Cljairnian for 

proper order.
\

REGISTRAR
2

This case is entrusted to S. Bench for preliminary 

hearing to be put up thereon

CMRMAN

---

/

f
V
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

11^3_/2015APPEAL NO.

Education DepartmentVSMir Azam Shah

INDEX
ANNEXURE PAGES.NO. DOCUMENTS

Memo of Appeal 1-4.
Advertisement A 5.2.
Education testimonials 6- 8.B3.
Appointment order C 9.4.
Medical certificate 10.6. D
Up-gradation order E 11.7.

F«Judgment 12- 18.8.
Impugned order 19.G9.
Departmental appeal 20- 24.10. H

25.Vakalat nama11.

APPELLANT
I

THROUGH; U -
NOOR MOHAN»IAD KHATTAK 

ADVOCATE



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

/2015APPEAL NO.
8«rvioe Trib 

0iary

, Appellant

7Mr. Mir Azam Shah, Ex Junior cierk (BPS-11), 
R/0 Viiiage Prang, Tehsii and District Charsadda.

VERSUS

The Government of Khyber Pakhtunkhwa through Secretary 

(E&SE) Department, Khyber Pakhtunkhwa, Peshawar.
The Director (E86E) Department, Khyber Pakhtunkhwa, 
Peshawar.
The District Education Officer (Male), District Charsadda.

................................................. RESPONDENTS

1-

2-

3-

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974
AGAINST THE IMPUGNED ORDER DATED 08-08-2015
WHEREBY MAJOR PENALTY OF "TERMINATION" 

FROM SERVICE WAS IMPOSED ON THE APPELLANT
WITHOUT CONDUCTING REGULAR INQUIRY IN THE
MATTER AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF APPELLANT WIHTIN THE
STAUTORY PERIOD OF NINETY DAYS

PRAYER: That on acceptance of this appeal the impugned 

order dated 08-08-2015 mav very kindly be set 

aside and the appellant mav kindly be re-instated
with all back benefits. Anv other remedy which 

this august Tribunal deems fit that mav also be
awarded in favor of the appellant.

R.SHEWETH:
ON FACTS:

That the respondent No.3 advertised posts of junior clerk 

BPS-07 for District Charsadda on 06-04-2011 published in 

daily "AAJ" Peshawar. That appellant having the requisite 

qualification and experience applied for the said post and 

after participated in the test, interview and Typing test the 

appellant was declared successful. Copies of the 

advertisement and educational & professional testimonials
A and B.

1-

are attached as annexure

That vide order dated 11-02-2012 the appellant was 

appointed as Junior clerk (BPS-07) on the proper
2-



recommendation of Departmental selection committee. That 
in response the appellant submitted his charge report and 

started performing his duty quite efficiently and up to the 

entire satisfaction of his superiors. Copies of the 

appointment order and Medical certificate are attached as 

annexure C and D.

That after appointment the appellant served the respondent 
Department with all zeal and zest at District Charsadda and 

as such no complaint whatsoever has been received against 
the appellant. That the appellant in due course was 

promoted to BPS-11. That it is very pertinent to mention 

that after proper verification of the documents of the 

appellant the salary of the appellant was released. Copy of 
the up gradation order is attached as annexure

3-

E.

That appellant has successfully completed his probationary 

period and was regularized on the post of junior Clerk. That 
all of a sudden the salary of the appellant was stopped by 

respondent No.3. That appellant feeling aggrieved filed writ 
petition No.2225/2014 in the Peshawar High Court Peshawar 

which was dismissed vide judgment dated 23-06-2015. That 
subsequently the appellant filed CPLA No.2251/2015 in 

Supreme Court of Pakistan. Copy of the judgment of PHC is 

attached as annexure

4-

F.

5- That during the pendency of CPLA in the august Supreme 

Court Of Pakistan the respondent No.3 issued an order 

dated 08-08-2015 against the appellant whereby major 

penalty of "termination" from service was imposed on the 

appellant without conducting regular inquiry in the matter. 
Copy of the impugned order is attached as 

annexure G.

6- That appellant feeling aggrieved from the impugned order 

dated 8.8.2015 filed Departmental appeal before the 

respondent No.2 but no reply has been received so far. 
Copies of the Departmental appeal is attached as 

annexure H.

7- That having no other remedy the appellant prefers the 

instant appeal inter alia on the following grounds.

GROUNDS:

A- That the impugned order dated 8.8.2015 issued by the 

respondent No.3 is against the law, facts, norms of natural 
justice and materials on the record hence not tenable and 

liable to be set aside.



y
That the appellant has not been treated by the respondent 
Department in accordance with law and rules and as such 

the respondent Department violated Article 4 and 25 of the 
Constitution of Islamic Republic of Pakistan 1973.

C- That so far verification and typing test are concerned the 

same has already been verified by the concerned quarter. 
The salary of the appellant has been released after the 
verification of appellant documents.

D- That appellant's certificates/ degrees are genuine and not 
bogus; the same can be verified again from the concerned 
authority/quarter.

E- That no show cause notice has been served on the appellant 
before issuing the impugned order dated 8.8.2015.

F- That no regular inquiry has been conducted before issuing 

the impugned order dated 8.8.2015 against the appellant. 
That as per Supreme Court judgments regular inquiry is 
must in the cases of punishment.

G- That the punishment awarded by the respondent No.3 is not 
attributed to the appellant because the appellant has not 
committed any misconduct within the definition of section-3 

of the E8iD Rules 2011 rather it is the fault on the part of 
authority for which the said authority be punished and not 
the appellant.

H- That no fact finding inquiry has been conducted by the 

respondent Department and as such the impugned order 
dated 8.8.2015 is not tenable and liable to be set aside.

That the respondents acted in arbitrary and malafide manner 

while issuing the impugned order dated 8.8.2015 against the 
appellant.

That the impugned order has been issued by the wrong 

authority, therefore, the impugned order is void ab anition in 
the eyes of law.

K- That appellant seeks permission to advance other grounds 
and roofs at the time of hearing.

It is therefore most humbly prayed that the appeal of the 

appellant may be accepted as prayed far.

B-

I-

J-

Dated: 8.12.2015
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4142S. No. PBR-A a
iRoll No. 13401a
mn,mm:i aMil fi

i!m
&/M1 m safi

Peshawar N.W.F.P. Pakistan "B. ra 
S Secondary School Certmcate examination I

P
;^;g%,iVvw

■as: SESSION ^5^'? (Annual
(SCIENCE GROUP)

/O mm om
OQ THIS IS TO CERTIFY THAT 

Son/Daughter of 

and student of

i r^lr Az-am Shah m
M

_________________ Dost yiuh^mmsA Badshab
Gcvt High School Prang Charsad^^. ,

has passed the Secondary School Certificate Examination

of the Board of Intermediate and Secondary Education, 

as a

fjf-}

i#®
mm,

iMim̂4im i
S!Peshawar held in April, ^

Marks out of 850m
■ m

IRegular candidate. He/She Obtained 

and has been placed in Grade

455 1c Representing Good m
The Candidate passed in the following subjects.
1. English
2. Urdu

mm3. Islamiyat 5. Mathematics 
4. Pakistan Studies 6. Physics

7. Chemistryf

8. Biology
He/She has been awarded Grade A on the basis of internal
assessment by the Institution concerned.
Pate of birth according to admission form iIS Second April
one thousand nine hundred andBighj^ Onu
^ -8.uj.ed in liue ©f Ce ,N©„G09437. (7 Ij<D

7'SeCi ^. Secmte/y; ; 'nil8iscermca^lsJssued¥imouta/tBfatlon iorerasim.
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Roll No. 16024 r.-

BW Group ;vHumanities
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s,
/•.^S. IV. .

I® |e0l|aiiiar Pakistan
INTERMEDIATE EXAMINATION

SESSION 2000 - SUPPLEMENTARY

.1.^

r
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■■

• ;r
L'

/if.i (A /<■ T~

(/jk/

of' .•Mir Azam Shah Dost Muhammadz/yy/y yyi
/)/(')// Ci'.arsadda District 4Q0-B/CH-97

ecov(/arf‘̂ A(ca/io)i, , -yBa/iawa/t

oAf: of J'/OO

a.

yS^yA f)y November, 2000-

:■! /y>'(c<'(/(}(Q_ym/e d

i o/ Uf/cj /?(// (ak’syjiojy /r,/ /fte oiy/fdwH eojicekficrl. 'S/ffe ^yyvcniiuta/wjt (om

' /kfA f/(,’:k:>c(/ ///(■ Qfyor))ie(/iate^^\r(}}U}ia/(0)( of //fe (f^oanl of ofn/eko/iec/m/e

'^^ni(/(//of/e. o/j/aaml 443 0^/c9fi£^as a Private
1/

Q:^'(o<y /k(S />eea7> )
Xsoo/uxyoji/fayj Fair aaMfn/ed (y/radn /deOJt- \.

j />
fof/yea (.)(^iarts.<'(fSf. i l-: •

-i;•••; ;/

/
•\.

Pi Assti .Secreta y

V
• l/| This certificate is issued williout alteration or erasure.
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S’ >: /; *}.'' ^ .. ^
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I:
Awarded toI

My/MissiMrs. Mir Azam Shah 

Mian I^st Muharnmaji Bacha
S/D of

on succes^f conyyfeiion ^ one year Comj}uteri «*

::
i

i

1st Semester Tax Months)

Fundamental ^ Conyjutee System: 

i) Electronic Data Processing, 
a) Introduction to C^yerating Syst 

. Hi) Programming in BASIC Language.
2. Programming in COBOL Language.

1 i 3. Fundamentals ^Accounting with
SjyreadSheet (Lotus 123lExceO 

i 4. Software Pachages:
I -i i) WordProCernhy^lWordfeifectlMS-WorcO 

. jO.pBASEIIIPlul^^-'"
' -:■■■ fi ^ J.ie {^OfiipiJhrl

i

2rid ‘Semester (six Months)

L UNWXENIX.
2. Programming in C-Language.
3. FoxPro! Oracle! Informix.

Data Communication S' Retrieval 
(Ms-windows, LAN).

5. System Analysis and Design.

1.I
i

:

em.:
4.

I

: I
j

• M-j;■•

Thereofthis
diploma

^ ^ is awarded to himiher at Charsadda.
day of__5ep'; 20 C4

'j .If 1
r :

v;I rt!
?V) on thetI NClfA5, t\

attestedI

i. Pri
■ €'V- •«.* .• •• •\ : ’• t

• •iVV.

V 'yd '*• o' **. V' • U- : .•
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'i

!. Lt /i.

-JT—f-------- ,

^ I fe^oV ^

Name of Officini A//.. 

Caste or race

;■

/• 1

/. \
F. . • Father’s Name_/M_^t

.-f
K. Residence

' '"-■^.-■■■! •‘'■i •'. - ■

■ j ■

/:z
i

T

' -^z '
-------------

I

Date of bird] Ol. I
Exact height by measurement j

. \
- :. i- Personal mark of identifican'on ^ y^. / ^ ^ ^ ^ Z J ^ )

S-•.-i , •»
. <■.

'. Signature of the Official^ 

Signature of head of office

•..: •
. }

■Ik:^.AO WASTER:
----KHnr

;Sc3! ofCrticct\
■ '.'t k' *--■ kiv-

/ r»'
\

t.

I do hereby eertify tliat I have e.xajiiined Mi Af/l^ j

employiiieiu in Ih'c bF/icc of Hie <3^ i

, discover that he had an^discas^oninu.nicahlc or other- eon,s,i.u,io„i,l art^elion ol- bodily 

infirmity except

y2^I !

no.
tf

. V:-. A
1'.; i; !
5

■i

-I do not consider thisias disqualification for employment

^------- ------------ ----- ■ - Mis age aeeonling to his
years and by appearance about

PlRi' HAND TO.yMB: AND FlNGgr 
•• f'’"IMPRESSIONS“v'

•u ■•.•.••

in the office of (lie*.,

a ^c.own slalcmcnt is\ I
&f

i____ years.
I
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C-TQiWte
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!
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CJ . GOVERNMENT OF KHYBER PAKHTUNiitHWA 

FINANCE DEPARTMENT 

{REGULATION WING)
Dated Peshawar, the 20-05-2014l£:|# f ,

.VOTIKTCATION • •
()..Fr)/SOfFRpn-22/2nM' Tlic coiapelcnl authority has' been pleased to accord section to,tire 

of pay scales of the fo'LiOvvini;^ posts, wherever exist, in all the Departnients / Offices 

escepl'Civil Sccrciaiial) of the Govenunent of Khyber Pakhturddwa with immediate effect;

I •m:;v

Upgraded Seale y.loxisliii)-', Soali;Wiinn'.rK'.l;i(urc of llic: 

SuperiiUcndem

•A

BS-17BS-16
BS-16BS-14Assistant •
BS-14BS-09Senior Clerk

BS-11 •BS-07Junior Clerk■i

I
!'!ie [jay of 1!tc exisiing incumbents of the posts shall be fixed in higher pay scales at a 

siage nexi above ihe pay in the lower pay scale.

Ai! Lire concerned Departments will amend their respective service rules to ^e same effect 
in Ihe prescribed manner.'

•i
'■

SECRETARY TO GOVT OF KHYBER PAKHTUNKHWA 
FINANCE DEPARTMENT-

!
f.nii.xr iN'n. &T)avC c-vcii.

•(■i'lliiv nl' tiic- aliovc i.s fniwnrclcd for information and necessary action to the: -
1. !’S U) Adl.iiliOiial Cliicl'vSc-ci'cl.iii'y, l-'ATA,

All Adniii'ii.'-.ii'auvc SccrcUtric-s Covcrnmciu-ol'KJiybcr P.iklituiikhwa.
.V Senior Member, board oritevcmie, Kliybcr 1'ak.htiiiikluva I’c-sliavvar.
-1, Accounlani General. Khyber Pakhlunkhwa, Peshawar.
5. Sccrciary lo Governor, Khyber- Pakhtunkhwa, Peshawar.

'/>. Principal Sccrciary to Cltief Minislcr, Kliybcr Pakhtunkliwn. 
t, .SecicLary Provincial Assembly, Kliyber Pakhlunkhwa.
S. All Heads of Aliachcd Departments in Khyber Pakhlunkliwa,
9. Rcgisirar, Peshawar High Court, Peshawar.
10. Dcpuiy Commis.sioncrs, Political Agents, Disiricl & Sessions Judges /llxccutive District Officers in

Khyber Pakhlunkliwa. . • .. v. - , ^
; 11. Cliairninn, Khyber Pakhtunkhwa, Public Service Commission, Peshawar.

■ 12. Registrar. Service Tribunal Khyber Pakhlunkhwa.'',
. i '.i.T All the Autonomous and Semj Autor.omous-'Bodics in Khyber Pakhtunkhwa.

I ii. Secretary to Govt; of Punjab, Sindh and Baluchistan', Finance.Department, Lahore, Karachi and Quetta.
1, ̂ The District CompiTolicr of Accounts, Peshawar, Mardan, Kphat, Bannu, Abbottabad, Swat-and D.I. Khan. • 
Ih. TheSenior Discrici Accounts Officer Nowshera, Swabi, Charsadda, Haripur, M^schra and Dir Lower.'
17 Tlu'. Tiica.sury Off cer. Peshawar. '

'- 'i.Sl .-Ml Districi/Agcncy Accounts Offeers in Khyber Pakhtunkhwa / FATA.
tv' P,SO 10 Senior Miinsier for Finance, Khyber Pakhlunkhwa. ' ' ,

-•.■’fi. ITSO to Chief Secretary, Kiiyber Pakhlunkhwa.
. ,21. Dirccior Local Fund Audit, Khyber Pakhtunkhwa Peshawar.

-.22. PS to Finance Sccrciary. i
?.T iV\,s 10 .All Addkio'nai Secretaries/Deputy Secretaries in Fi.nancc Department.
2'-i. All Section Offccrs/Budgci Offeers in Finance Department.
2. V Abbas Khan .President of Khyber Pakhlunkhwa Civil Secretarial Superintendent, Assistant, Clerks -

Association with reference to his application No. PR/KPS/SA.CA/2'1/2013 dated 8-01-2014

i
{

i

j
t

J!

1



r
1^.4'

J\
■ , v;

V^LSViAVvAYl HIGH COURT, rESHAT\G\:]RT y
\(.'intici.-J f},-:

\
l ■;. Gv -•>■•

> Vv^'Ti "\ /WP No. 2225-P/M14. 
.rUDGMENT

!!
\ y

■ /

•'v- /
X '

y

Date of hearing. 4.6.2015

I’ctitioiicrs (Shcr Bahadcr etc) By M/p Mnliai’iniad Khr.n S^.bi 'and.raylc. Vv'ahid
Advocalcs.t' .

By Minn Arsiind Jan, AAG ;ti!ongwitii Mr. Muhammad Kafiq 
Khallak, Diroclor Eciucalion. iKPK. Peshawar.

Pc.spoiidcnt (.s)

Q/USER RASHID KHAN. Thi rough the instant petition, 

the petitioners have prayed for declaring* the orders No. 643]-47

dated 3.7.2014 and No. 6502-6 dateed 7.7.2014 issued by 

respondent No.4 wiicrcby the petitioners vwerc directed/ required to

appear in the typing test on 15.7.2014 antd if they failed, it would 

be considered that they iiad lost their Icgail right to maintain their

service, to be illegal, against the law, ininproper, against the terms 

and condilious of appoinimenl orders as;; well tis advertisement, 

unjust, discriminatoiy without lawful authority and of no legal

effect with fiirther prayer to issue direoiiions to the respondents...

icsliaining them from such illegal act and hharassing the petitidne.es 

in future.

L

Relevant facts fonnihg tin; background of the instant 

pclition arc that pursuant to an adverlis^icnient dated 6.4.201] 

piilili.'dicd in daily ‘Aaj’ Peshawar wherveby applications 

.'-oiigin froni candidates for dill'crciiL vaeaiiicies including Junior 

Clerks ni Di.sirha. Vrie ;peii'Uoiiuers being eligible and

2.

were

ttisteb
■Ck#;Ti£D

V

(\ UHs'

i
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tlLiaiificd applied lor the same, they wvere subjected to wrilieti Lest, 

lyping w.i-A, iiucrvicw ;ind eUer fulfilliing all thc-codal rornialilics. 

iiicy '.s-crc appointed as Junior Cierkas vide Office Orders dated 

I 1.2.2012 and 25.12.2012. During due oouvse of performance of 

their duties, they were promoted fromi-i BS-7 to BS-l 1 vide order

com])iaint miade against them. However, 

vide impugned orders dated 3.7.2014 land 7.7.2014, the petitioners 

directed to appear in the typing test or else they would lose 

ihcii light lo iiKuniaiii lludr servieo heincc, (he petition in hand.

On 15.7.2014, when the pctiliom came up for hearing before 

the court, directions were given lo Clhe learned AAG lo submit 

behaif ol the rcspondcenls and by way of interim 

relief, opcratioii of the impugned lordcrs dalcd 3.7.2014, and 

7.7.2014 was .suspended. Accordingly,, the desired comments were 

nied by the respondents.

The petition was adjoui-ned (ou three occasions due to 

absence of the learned counsel for Ihc' petitioners and lastly it 

argued on 28.10.2014 at a considcrrablc length by the learned 

counsel for the petitioners as well as tliie learned AAG and in order 

to seek further a.ssistancc, this court dlirected the learned AAG to 

come alongwith the Director . Etducation on 30.10.2014.

dated 20.5.2014 with no

were

3.

cuinincnis on

4.
I

was

Accordingly, (he Director ftducatiion Khyber Pakhtunldnva

appeared before the court.

5. Keeping in view the allegations of the respondents that the 

pclititjiier.s were appointed without bciing subjected to Lyping test

A >I ■.
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‘•'iKl simuK.'incousi)-- io nll;iy the Tear 

vielnnixatioii at the hands of the
of iltic |'•ctilioI1er,s regarding 

J'c.s))vin(lcin!‘.^ we with Ihc/ con.'icnl 

icarned AAG and the
of the learned counsel lor (he pclilioncrs.ll

Director Education Khyber Pakhlunkhwa Peshawar directed 

\ciirnc6 Distnet &

liC

the
Sessions Judge Cliarsaadda 

l«l for the petitioners of 30 words per mintffle. 

Today, we have before us the

to hold the typing

6.
report' of the learned District 

wherein out „of I a petitioners only‘Sessions Judge Charsadda

•*e.vcn opted to appear in the test and the 

of [hctscvcn cjindidi

rest j-jreferred to stay

Hies Who uippeared in llie typing-; 

pct.l.oner No.2 namely, Usman Qaman;, qualincd the typing

H'M 'Vlll, Ihe 3^1

away. •-veil

!csl.

per nnnukc and rest of the six '

•'’eoiing “T - At iliiis stage our alteiilicmiodidalcs failed withc. (wo

LT^nn drawn to the advertisement dated ^b.4.2011 published in 

d.iily Aaj Peshawar wlierchy applications

was i

were sought for the

Khnan Minakhel EDO ;...

Chmsadda, fo the 

il- has also been '
•i

against the said Altaullah ■ 

malpractices.; in tJie Education 

penalixeed with stoppage of

I posts of Junior C/erks by Attaullah 

Dicmcntaiy and Secondaiy Education Districtl 

comments furnished by the 

mcniioncd that

respondents,

an enquiry was held 

I'^ban EDO, Charsadda for his 

Dcparlmcnt and ultimately he has been 

hircc increments.

The ease/. ol Ihc petitioners has surfaced] 

cnepnry report whereby certain candidates

Wl I ll,

eminently in that

weerc accommodated
•Ilf

-iTTr-:•-•sTEB

%

m
S' A



I
'' ■ ■]

minulc and that i.s how the petitioners 

iiTipugncd orcici,s

5
directed.through the 

to Jiistify their prcsciMce in the departnicnl. We 

^ rather si.rpriscd'ihat barring petilio.ncr No.I

were

.frii\
niuncly, Usman

r.

Qamar, who managed qvujhiy the typiing test with ,34 words per 

--ote, tircpcrbbmratrce of tire others is atbysnral, to say the least'

to /

I
>•

8. Wlierc It was the sine qua non for tthe post in 

advertisement in daily ‘Aajt dated 6.4.:2011
quekion as per 

that the candidates 

Division and Itnowv the English typing willi 

words per minute for wiiiceh the petitioners offered 

way back in April, 201II and

must have Matric 2'“'

the speed of 30

liicir candidature
were in due course r

i^OHiioled to jJ.S-j 1, certainly they .should I have pcrfoimcd heller in 

lire,typing test conducted under Che watciiifui 

District & .Sessions Judge Charsnddn

jl

eyes of the learne.d fifjt

but! Iexcept the petitioner,
'^-aan Oamnr. all .he othem Ihilcd in the tot. As such, it docs I

inot
behove the petitioners to invoke the consttitutional jurisdiction of 

ckmg equilable relief when lhe;y have held themselves 

disentitled to the said relief by not coming ujpto the

'JIthis courl Ise

i
mark.

Iharring petitioner No.2 

ivc qualified the

wptng lest, this petition to the extent ofihc onher petitioners stands

In view ofihc foregoing discussion, 

ttaniely, t l.smiui Qiimar. who shall be dccmcid to h;

disinisi.cd.

i
I

^^testep
1It." /) r,- r

.

5

■i'

IiiIi
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■-- -?■•■-■■,.- -- - -:^-'-^PRESENTr7--;--
MR. JUSTICE EJAZ AFZAL KHAN. 
MR. JUSTICE QAZiFAEZ ISA.

*,/

\:
C/P. No. 2251 of 2Q15.
pn appeal against the judgment df. 23.06.2015 passed by the Peshowor
PeshowarinW. P. No. 2225-Pot2014). . '

' Sabir Jan end others.

Higlf" Court,
-V

...Petitioners. ;
Versus

Govt, of KPK thr. Chief Secretary. Peshawar, etc. ...Respondents

For the petitioners: Mr. M. Ijaz Khan, ASC.

For the respondents: 

Date of hearing:

N.R.

09.10.2015.

ORDER

jJAZ AFZAL KHAN, J.- This petition for leave to appeal has 

arisen out of the judgment dated 23.6.2015 of o Division Bench of Peshawar 

High Court, Peshawar whereby if dismissed the 

petitioners.

;;
i-
i

petition filed by the
if
i!

if2. Brief facts of the cose as nanafed in para-2 of the impugned
1

judgnienl read as under:-
i

I"Retevont facts forming the background of the instant 

petition are that pursuant t an advertisement-dated 6.4.20/1 

published in doily 'Aaj' Peshawar whereby applications 

were sought from candidates for different

i-

vacancies
including Junior Clerks at District Charsodda, the petitioners 

being eligible and qualified applied for the same. They were 

sub/ec/,ed..tp.wrft/en. tes/,_/yp/pg. test,;/ntervjew;,and after..-, 
fulfilling.aih-ihe codal fonp'dii'ties, they were- qppoihfed-^'' 

Junior Clerks vide Office Orders dated ] 1.2.2012 and 

25.12.2012. During the course of performance of their duties, 

Ihty were promoied from DS-/ /o.US-)/ vide order doled 

20.5.2014 with no complaint made against them. However, 

vide impugned orders doted 3.7:2014

]
I
i

ATTESTEI)

and 7.7.2014. the 
petitioners were directed to appear in the typing test or else 

they would lose their right lo maintain iheir service hence, 
rhe petition in hand.”

attested
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.qualified typing test,Iherefore, they could not'given another test. Just to 

see whether the stance of the respondents was justifiable, the High Court 

, itself stepped in and directed the learned District and Sessions Judge 

Charsadda to hold the typing test for the petitioners. On the date fixed for

the test, only seven out of fifteen parlicipated in the test. Except Usrhon
\ Qamor who is respondent No. 5 before us. all others failed. The High Court

in this view of the matter held as under

"Where it was the sine qua non for the post in question as 

per advertisement in daily 'Aoj' dofed 6.4.2011 that the 

candidates must have Metric 2^^ Division and know the 

English typing with the speed of 30 words per minute for 

which the petitioners offered their candidature way back in 

Aprit, 2011 and were in due course promoted to BS-tl, 

certainly they should have performed better in the typing 

test conducted under the watchful eyes of the /earned 

District and Sessions Judge Chorsaddo bu/ except the 
petitioner, Usmon Qamar, all the other failed in the test. As 

such, it does not behove the petitioners to invoke the 

constitutional jurisdiction of this court seeking equitable relief 

when they have held themselves disentitled to the said relief 

by no/com/ng up/o fh)e mork.’'''

;

i

✓
J

.r-

4. The view taken by the High Court in ihe matrix of the cose

does not smack of any error, absence or excess of jurisdiction. It rather

helped bringing to light who was appointed with justification and who was
:.t.

.'appointed otherwise. The view-taker^ by the-High'Court, be[6g'just, fpir^and, - 

equitable merits no interference. The learned ASC appearing for 

petitioners at this stage contended that the-case of Sher Bahadur

i

respondent No. 6 is distinguishable as he lost his 21 years service rendered in

the Population Welfare Department on account of his appointment against

■the post in question, therefore, he has to be treated differently. We

oppreciole the distinction highlighted by Ihe learned ASC for the
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: cannof K^p,;hinnV.He;:tt6weve^;couid:oppro6ch fhe'^p^^ '

Welfare Department and seek his redress therefrom

.4-

- ----- /.

Ill }

: .v.‘

. We have been told
that he hos oiready approached the soid D. G., if so (ef him'

.‘I""-• -•-'v--

■•;

pass an'
» r-t'h.spS T’V-i» '.♦i-.

• r«'»
appropriate order in this behalf.

I5. /■ IFor the reosons discussed above, this petition is disposed of in

the terms mentioned above. :
i;Sd/- Ejaz Afzal Khan,J 

Sd/-Qazi Faez Isa,J ,
CertiHod

!i

ISIAMA^D. \
e’Thi/Copy/

m
tlCos»n <-t Pa.hJ»tatn

;
i"'
iv

i.!■

;• I✓ ;-•

•}

:•;

V.

!.

3/.'oCrcA'o:. 
O^IC; ()l -

...... fe■-e*' '■--tlon:
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^■ Qe iv:on Tee■ Ks;
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'r Azam Shah.
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2225-P/2014 lb 
■^one, 2025;

ave been 
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pei/tioo No 
^stecl on 25'^ 

sioncis di

Pctiiio

'’ • 03. and
^ ■ Whereas, /smissed".3 show 

dated 15/07/2
cause notice 
Ois.

^harsadc/a was served
M'- Mir Aram shah.. *.

OHS Kitat Kil/i04. And

'■ecord inquiry re

05/08/20.1.5,', 

^ga'nstyou haveb

Prang•-■ I
AS, I;i'-, the conipeiepj

eJ'planytion
fi'i''l|ci/ to
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een proved.

ai^thority aftcrh 
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•7^ •
av/ng ,- 

^caisad nfficiaf, i„
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considered the charges. A«>

3nd eWdenco ory‘>u by liio 
'''GW that the C

o Of)
Cfiuvc nor/ccj

':>eha/f of the u ■'ind
'.ndersigned

typing

not 5ii^V'ng the
criteria05.

Peshaw

firneni of thfri u«.,
f J''C/eri, With immebia^rehecr'''*''"'’''

»srss,“i„,
tM) CHaRSADDA
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-yoated_______^ Q' o£
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concerned

os.
1-.04.

•f*.

Gr.concerned

.■:•

I I

• '• V w*..v ~ .• <• .

-t. V
\ /



- ./*

■

//. '”s

1

TROUGH PROPER CHANNF!
To:

THE DIRECTOR
Elementary and secondary Education (E &SQ 
Khyber Pukhtoon Kehwo, Peshawar

Subject: departmental APPEAl: flMHFi? 
1966

Eespected Sir!

With profound 
Mr. Mir Azam Shah beseeches for 

August 2015, received by opDellont 

grounds-

respect and humble veneration the Appellant 
quashmenc and setting aside the penalty orders dated: S-

following factual nndon August pnii: on

T That the appellant i.
eligible to hold and perforn,

the duttes for the post of the Jr. Clerk t.lth utmost
punctuality/ regularity, with 

and hearty-demotion, dedication and with great zeal and zest 
under your kind and benign administrative

honesty and integrity

control in the Education Department at
KPK.

z:hT'~
T̂a/ Tffma „„J

Competent Authority.

^^^ohfying the written ^ 
0^^cecommendatio^ofDSC by tl 

That the appellant3.
was appointed as Jr. Clerk 

Authority vide order dated:
regular basis by the

ruary, 2012 and on completion of the prescribed

th^oppeUarZ-liSfanained the legal stZtils of a

on
competent

period ^of probation

. 4. That

jutiawing prescribed ■ procedure Taid^ 'down '

\
it.

i
:■:■■■ f'/:-> /.•

i '■ i v >.yf.\
Vv ^
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2

Government servants E &D Rules 2011 and particularly without holding any formal 

inquiry in the case of appellant and without issuing any show cause notice and

without providing any opportunity/ legal defense to the appellant. Neither any charge 

sheet/ show cause has been served upon the appellant nor any formal/regular inquiry 

has been held in the case by the Authorized officer with the approval of Competent 

Authority and consequently the appellant has been condemned unheard.

5: -That no formal inquiry has been held before the imposition of major penalty of 

dismissal/ Termination of services.

6. That the penalty order dated: 8^^ August 2015 is potently illegal and suffers from 

and grave illegalities due to the following valid legal 

a. The appellant has been imposed the punishment of the termination of service only 

- on the basis of inquiry report in the case of Mr. Atta Ullah Khan Ex- DEO Chnrsndn 

and neither any independent formal/regular inquiry has been held in the rase r^f 

the.appellant under relevant apDlicable Rules nor any opportunity of defense has 

been provided to the appellant to 

him.

serious reasons:-

examine the witnesses deposing naninstcross

b. That, legally speaking, the appellant can't be legally imposed the punishment of 

termination of service of the appellant onthe basis of inquiry report conducted in 

the case of Mr. Atta Ullah Ex-DEO Charsada and under the law on indenendent/ 

s^mrote and formal inquiry was essentially required to he held hv the Authorized 

officer with the approval of Competent Authority in the case of appellant under the 

relevant Rules. Consequently for want of formal regular inquiry in the case of 

appellant, the penalty orders dated: August, 2015 stands vitiated,

c. That Para 4/N, of the penalty order dated: 8^>- August, 2015 is patently illegal with 

regard to personal hearing committee under the Rules and law laid down by APEX 

in the following reported Judgments wherein it has been held that:-

"The personal hearing is to be given to the accused person only by the 

Authorized officer and hot a personal hearing Cdminittee" 

i. PhD 1980, Supreme Court Page-279 

a. PLD 2008, Supreme Court Page-451 

iii. 2007SCMR-Page-1726

i

- ..- - y ■,.:f994^^^'Page-743—--

■I
-T.

'i

..

i■: i

\
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7. That vide penalty order dated: g'/- August,
2015, the services of the appellant, after 

ha.,ng auaining the status of regular employee ha,e been terminated Illegally and in

colorable exercise of powers merely for extraneous considerations and political 

Victimization and consequently the nennln, nrrior
isn't legally sustainohle in the

obsence of any rarngjaint from the immediateMfjceLMjLe agpellant on rh. nr......

oLmums^nduct in performanceMhjs^tMesJincemMlant has rendered

aanomtmenr

any such powers of the terminating hie 

Poententine" a.^lniHHnu,n i
slices under legal principle nf " lnr,,<r 

inthe following reported iudampnts ofAPPy Cnur-f..

i. 2006 PLC (SC) Page-os

a. 2006 SCMR Poge-678

Hi. 2004 SC MR Page-158 £

fC:~2007 PLC (SC) Page-179
8. That the i■npugned penalty order/notijication dated: August 2015 is totally Illegal

unlawful and gross violation of the well settled principles of the law laid d 

bench of Honorable Supreme Court 

RroyinceofPuniob

own by Full
of Pakistan in a similar case in the mcp nf

ZulMojLAlUiegmedJrLMOe fcMR-67R wher.:„ 

bench of the Apex court of Pakistan hn. In.n w...,.,

versus

the legal prinripigs which 

court has upheld thp jnrjompnt nf 

terminated ..... ...

are
reproduced ns unden/fn the cited rn^o the APPy

completion of his prnbatinn ppHnH

“Illegal appointment - 

Appointing Authority 

Solidity-Appointment of

Termination of service- Imposition of penalty by 

responsible for making illegal appointment
employee if made illegally could not be 

Efficiency Discipline Rules, Instead of taking action 

employee. Action must be taken against the appointing 

. nieRol appointment as
per his owji admission-Principles illustrated" ' '  ............. “ " '

9. That Para No-01

an

i ^^inst such

0 r**V«*. .4"

* ^

. /Vo-£?5 of the impugned penalty Order/Notificotion

----------------------------------
•r

'f-i'c
■f

\
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punishment of Termination of service i

the impugned order/Notificatio 

envisaged/mentioned

imposed upon the Appellant in Para No. 05 of 

n dated: August, 2015
has nowhere been

in KPK Government Servants (E &D)RuIpc
consequently the termination of service of the Appellant is 

under the law.

2011 and 

aot legally sustainable

10. That it is also a well settled law laid down by the APEX Court in 
jodpments that when^ major penalty of the Terminati the following reported

^.tfon of Service was to begwgrded] '

charge sheet, statement of ' '

in the case of Appellant Even the

by the department to the civil servant then a
allegations and regular inquiry is to be conducted i

services of a probationer or
contract employee can't be te 

■o<sconduct Without holding formal inquiry in the case.

I- PID 2008SC451

rminated on the ground of

li- 1998PCS-337 

1997 SCMR 1552III.

11. That since the Appellant has attained the 

douse 8 of his ^

Govt Servants ( Appoi

0/ ^ regular employee in 
order of appointment dated 11/2/2012 view of

read with rule 15(2) of the KPK 
intment. Promotions and Transfer Rules 1989 

completion/expiry of his probation therefore, on the
pcdod his services c

under the well known legal principle of laws "La 

in the judgment

an’t be legally terminated

GUs_PgententLae"\\\ and law laid down%\\1
reported in 2006 PLC (CS) 3 where in

v-V- the strength of APEX 
1997 SCMR 15 AND 2003 SCMR 410 the 

in a similar case for guidance, 

against advertised

judgment courtreported in PLD 1969 SC407, 
following principles of law have b

een laid down i 
"Selection and appointment of petition

completion of procedural formalities 

Board

post after 
- subsequent direction of Railway

suitability test to be given to
requiring petitioner to 

determine his
appear in

swtability/merit and further 
validity, performance of petitioner could be

°f.probation., Afler such

Pules existed justifying such suitability 

an instrument/weapon to

retention in service , 
considered and judged

appointment, having

ony such powers, 
test which could be used as

Ifll

*. > •> KfC-*
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while declaring impugned direction to be wholly unjustified and 

unwarranted by Law"

Praven-

In view of the above, humble submissions, it is most respectfully prayed that the penalty 

order dated: 8^^ August, 2015 may kindly be quashed/ Set aside and the 

: kindly be re-instated in
appellant may

service alongwitH Service benefits Including /pay. and 

allowances/pension for the intervening period in the best interest of justice and valuable ' 

service career of the appellant

May God bless you paradise for this kindnpcc

4APPELLANT 

Mir Azam S/o Dost Muhammad Bacha 

Ex-jr. Clerk, Government High School 

Khat Killi Parang District CharsadayDated: 8^'' September. 201

Cpmments/views/recommenflntinnt?
QLimmediate

t •g..•; •
\

■■ :•
.. .'X. A

.f . ...... i'' r-'/V
-r.-i .. -■

<• Vv• <’

'k i'V /%*
I



VAKALATNAMAy

IN THE COURT OF /^/

_________________ ___  OF 2015

(APPELLANT)
iPLAINTIFF)
(PETITIONER)

/V/^
cy

■k

VERSUSL

(RESPONDENT)
.(DEFENDANT)

I/\^e ^_____________________________
Do hereby appoinrand conkitute NOOR MOHAMMAD 

KHATTAK, Advocate, Peshawar to appear, plead, act, 

compromise, withdraw or refer to arbitration for me/us as 

my/our Counsel/Advocate in the above noted matter, 

without any liability for his default and with the authority to 

engage/appoint any otlier Advocate Counsel on my/our cost. 
I/we authorize the said Advocate to deposit, withdraw and 

receive on my/our behalf all sums and amounts payable or 

deposited on my/our account in the above noted matter.

Dated. J.____ /2015

CLIENT

ACjEEPTED
NOOR MOHAMMAD KHATTAK 

(ADVOCATE)

OFFICE:
Room No.l, Upper Floor,
Islamia Club Building, Khyber Bazar, 
Peshawar City.
Phone: 091-2211391 

Mobile No.0345-9383141
. t
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BEFORE THE HONO UR-ABLE KHYBER PAKHTUNKTIWA SERVICE

rRIBUNAL PESHAWAR

Service Appeal No.1397/2015

Mil* Azam Shah

Vs

District Education Officer &: others

Written comments on behalf of Respondents

Prehminary Objections:

Respectfully Sheweth:

A. That die Appellant has no locus standi and cause of action, 

lliat the ptesent Appeal is wrong, baseless and not maintainable, it shows no 

. strong cause to be taken for adjudication, therefore, the same Appeal is liable to 

be rejected/ dismissed.

i’hat the Appeal is unjustifiable, baseless, false, frivolous and vexatious. Hence 

the same is liable to be dismissed with the order of special compensatory costs 

in favour of Respondents.

Tliat no legal right of the appellant has been violated, therefore, the appellant 

has no right to file the instant appeal.

'I'hat die Appellant is completely estopped/precluded by his conduct to file this 

Appeal.

Appellant has not come to this Hon’ able Tribunal with clean hands. The 

Appeal also suffers from mis-statements and concealment of facts and as such 

the Appellant is not entitled to equitable relief.

That the Appellant have no right to file the instant Appeal and the Hon’ able 

Services Tribunal have got no jurisdiction to adjudicate upon and the Appeal is 

liable to be dismissed.

I’hat the instant appeal is barred by law and limitation.

That the appeal is hit by the Khyber Pakhtunkhwa Services Tribunal rules i.e. 

rule-23.

B.

C.

D.

E.

G.

H.

I.

J-

PARA WISE RliPLY ON FACfS:

1. That the Para is partially correct to the extent that the respondents have 

advertised the post of Junior Cderks. But the then Ex-EDEO did not followed

^ .



tlie procedure and the enquiry was conducted against him and in consequent of 

that enquiry the appellant, have been put into test and interview and they failed 

to qualify the same. Hence terminated after issuing- show cause notice and 

personal hearing. (Copy of enquiry is attached as Annexure A).
(Copy of show cause notice is attached as Annexure B).

2. That the appellant was appointed without due process and fulfillment of Codal 
formalides, therefore, a test was arranged and the appellant was un-able to pass 

the same.
3. That as the appellant was appointed without being subjected to typing test. 

And an enquiry was conducted against the then Ex-EDEO Mr. Attaullah Khan 

and it was found that irregularities were committed while in appointments of 

different categories of employees. Therefore, the appellant was directed by the 

Hon’ble Peshawar High Court Peshawar to appear before the District & 

Sessions Judge for p'l^mg test. The government of KPK issued a notification 

No.FD/SO(ER)l()-22/2014 upgrading the clerical staff scales which is 

annexed with the appeal as annexure E on page 11. Therefore, it is not only the 

appellant but also the whole of the clerical staff of the KPK have been 

upgraded and not promoted.
4. The Para needs no comments.
5. The Para is self explanatory and has already replied above.
6. Incorrect the appellant have approached for the redressal of their grievances to 

the Hon’ble Peshawar High Court Peshawar in writ petition No. 2225/2014 

titled Slier Bahadar & Others. The Hon’ble Supreme Court of Pakistan have 

held in its judgment in Para No.3 that when the writ petition came up for 

hearing before the High Court the stance of the respondents was that they 

were appointed after having qualified typing test, therefore, they could not 
given another test. Just to see whether the stance of the respondents 

justifiable. Ihe High Court itself stepped in and directed the learned District 
and Sessions Judge Charsadda to hold the typing test for the petitioners. On 

the date fixed for the test, only seven out of fifteen participated in the test. 
Except Usman Qamar who is respondent No.5 before us, all others failed. The 

High Court in tliis view of the matter held as under:-
''Where ii was the sine am non for the post in question as

per advertisement in daily ^A.aj’ dated 6.4.2011 that the
candidates must have Matric 2'“^ Division and know the
Enf/ish typing with the speed of 30 words per minute for
which the petitioners offered their candidature way hack in
Apnl 2011 and were in due co/me promoted to BPS-1 /.
certainly they should have performed better in the typinp
test conducted under the watchful eyes of the learned
District and Sessions Jmhe Charsadda but except the

petitioner Usman Qamar, all the other failed in the test As
such, it does not behave the petitioners to invoke the
constitutionaljimsdiction of this court seeking equitable relief
when they have held themselves disentitled to the said reltf
by not coming upto the mark. ”

was

«• *.



tills view is further supported by the Hon’ble Supreme Court in its 

judgment delivered in C.P.N0.2251of 2015 on dated 09-10-2015 in its Para 

No.4 which is re-produced for the assistance of die Hon’ble Tribunal as 

under:-
The view taken by the High Court in the matrix of the case does not 

smack of any error, absence or excess of jurisdiction, it rather helped bringing 

to light who was appointed with justification and who was appointed 

otheiwise. The view taken by the High Court being just, fair and equitable 

merits no interference. The learned ASC appearing for the petitioners at this 

stage contended that the case of Sher Bahadur respondent No.6 is 

distinguishable as he lost his 21 years service rendered in the Population 

Welfare Department on account of his appointment against the post in 

question, therefore, he has to be treated differently. We appreciate the 

distinction liighUghted by the learned ASC for the petitioners but in the 

peculiar circumstances of the case we are afraid we can’t help him. He, 
however, could approach the D.G Population Welfare Department and seek 

his redress there from. We have been told that he has already approached the 

said D.G, if so let him pass an appropriate order in this behalf.
As both the Superior Courts have dehvered concurrent judgments and 

supported tlie stance of the respondents and dismissed the petitions, therefore, 
the appellant has no right to tile the instant appeal and is liable to be dismissed 

inter alia on the following grounds..

PARA WISE REPLY ON GROUNDS:

A. Incorrect the answering respondents have acted in accordance with law, rules 

and policy.
B. Incorrect the respondents have acted in pursuance of the enquiry conducted 

against the then Ex-EDEO and in consequent of that enquiry the test was 

conducting under the watchful eyes of the District & Sessions Judge 

Charsadda and the appellant faded to qualify, therefore, terminated.
C. Incorrect the appellant was appointed without due course of law, therefore, 

subject to typing test and the appellant was unable to qualify. Hence the 

appointment order is void ab-initio.
D. The Para is irrelevant, therefore, needs no comments.
E. Incorrect the appellant have been terminated in the light of judgment of 

Peshawar High Court Peshawar after proper procedure and fulfilling aU the 

codal formalities.
F. Incorrect the proper enquiry was conducted against the Ex-EDEO Mr. 

Attaullah Khan for the irregularities committed by him in the appointments of 

different categories, 'fherefore, to bring into light who was appointed with 

justification and who was appointed otherwise. 'Iherefore, the competent 
authority appointed the then Secretary Transport Of The Govt Of KPK 

Mr.Hamayoun Khan of Bps .21 to enquire into the matter and in the light of 

that enquiry and recommendations of that enquiry the appellant have been 

given the show cause notice and aU the formalities were fulfilled and then the 

services of the appellant have been dispensed with.



p
G. 'The Piira as stated reveals that the appellant have been appointed irregularly 

and illegally, tlierefore, have been subjected to test and was failed to qualify, 
having served the department nearly for three years sdU have no experience and 

knowledge of his job. Hence illegal act can’t create right.
H. Incorrect the Para is elaborately replied in Para No. G in reply to the grounds.
I. Incorrect the answering respondents have acted in accordance with law, rules 

and policy.
J. Incorrect the Para is false and frivolous the answering respondents have the 

power to terminate the appellant in accordance with law, rules and policy and 

in pursuance of die directions of the Hon’ble Peshawar High Court Peshawar.
K. That the -answering respondents seek permission to advance further 

documents/ arguments at the time of hearing of the appeal.

PRAYER:

I'hat in the light of enquiry report and recommendations of the said enquiry, 
the appellant have been terminated after due process of law and procedure. 
Therefore, the appellant has no right to be reinstated as the issue has already 

been decided once for ail by the Hon’ble Supreme Court of Pakistan and the 

answering respondents have acted in accordance with the law, rules and policy 

and widi the directions of Hon’ble Peshawar High Court and Hon’ble Supreme 

Court of Palristan . The appeal of the appellant is time barred, therefore, is of 

no legal effect and is Uable to be dismissed in favor of respondents with heavy 

cost.

Respondents

1. Secretary (E&SE) Khyber Pakhtunkhwa.

...
---------- ‘jy

Director (E&SE) Khyber Pakhtunkhwa Peshawar.2.

3. District Education Officer (Male) Charsadd;

Dated: ./2016

i
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BEFOlUi 'ri-lE HONOURABLE KHYBER PAKH'rUNKHWA SERVICES

I'RIBUNAL PESHAWAR

Service Appeal No.1397/2015

Mir Azam Shah

Vs

District Education Officer Sc others

A F F I D A V I T

I Mr. Wisal Aluhammad Litigation Officer of the DEO (M) Charsadda 

do hereby solemnly affirms that the contents of the Para-wise comments submitted 

by respondent are Hue and correct and nothing has been concealed intentionally from 

this Hon’ able court.

Deponent

Identified by:
VXtisal
.Litigation,W/ 

Charsadda CN?

ai an
Advocate General Khyber Pakhtunkhwa 

Peshawar
EO (MALE)
71 (k-0^-30479-9

/

L
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-• c:ov:-:RNM‘:-;N'i' K KHYRKR PAKHTUNKHWA 
ELRMRN'rAR^' SEC'ONDARV EDUCATION 

i)EPAR'i’MEN'i'

■

■"I
•:
■f•,

Mo.SO(S/rvi) £-aSB0/4-17/2013/AUaullah Khan Ex-EDO/Chd 
Dated Peshawar the May 12, 2014 /n

/

To ;■>

'.v-

me District Education Oflicer (Male c< Female) 
Charsadda.

:
Subject:- , DISCIPLINARY ACTiOK' AGAINST MR. ATTA DLLAH KHAN EX-EDO E&SE/

EX-DEO MALE BS-19 CHARSADDA. (NOW PRINCIPAL GHS BOGARA'
KARAK)

I am directed to state that the Chief Minister Kliyber Pakhtunkhwa/ Competent 

Authority has appointed Mr. Muliammac Humayun'Krian. Ex-Chairman BS-21 Provincial'^' 

Inspection Team Kliybcr Pal^hlunkhwa Peshavv/ar us inquiry officer to conduct formal against Mr. 

Atta Uilah Khan, Ex-Executive District Officer. E3.SE/ District Education Officer B3-1S' ' 

Charsadda (now Principal BS-19 GhlS Bogcra Karak) 0!i account of illegal appointment of Junior.

Clerks BS-07 and different caiegorios of t..-uciie;s durinn 2010'to 2013 in'District Education.
1

Charsadda in violation or rules & reguiations and f>rv.'3(;ribod procednrr.*. Tiu. inouiry officer h;;:s

(

4'

i

:■ '.T

submitteci inquiry report v^hich was moved to the Chief Minister Khvbe.* Pakhtunkhwa . for
. i ' ; ■ i- ■ ■ • , ^ ,

•approval. The Chief Minister Knyber Pakhtunkhwa lias approved recommendations of theO 'i'r
‘ 1 • r-i f‘

inquiry officer at pare-10 tiii to viii except v) copy enclosed).

4-

i

iI :
It is therelore. requested that compliance report m.ay be furnished to pii concerned e; 

•n the light of recornmenclaiions of ll'io inquiry offici.-r.dC;!'/ aj'^provod by CImc! Minister Khyber: , 

^-'akhtunkhwa/ Competeiit Authority.

9
i.: r

*

-7 ->

Jr.ncl: As Above: / r/(MCJEEB-UR-RE^MANl 

SECT!0:n! OrFlCElR (SCHOOLS/MALE)
»•

I. v-\^
L

I

Endst: Even No. 3; D a to: 1

Copy forwarded to Lie:-

1. PS to Spec a! Secreiany, E3.SE Department Khyber Pakhtunkhwa Peshawar 
- \

I
T.

)7- % •
J j.-;. i.Tj

w .d • 4.V.V'/ i.
i

■.<y
. \ %

ScCTlOH OiR-hCER (SCHOOL S;’• MALE)rJ fi''
■ hY

Vt' A
■U \V Av“

.X AV"'
\ !7-- VL"’ V V.\
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<^.OV I’,I^\;M i;.\'i' ()].' Iv|l\'iii-;i< I'AKliii'’:;\l<.ii\v,\

KLKMKN'J'aRV SI'X'ONDaRY KOtVCA'i’-ON 
DKi’AirrMKN’r

■jc-
V-‘ c.v

A ■V.; \i' !

C:A:Sx''- SUMMAIiV I-'OUrillKlAMiMS'I'KK KliV

SLJli.iKCT:- prsCllM.IiXARV ACTION 
kxm)ko rtts-i -; 

ik)c;aka k’aiomv.

I'AKinTj.NRllWA

AOAINST MIC A'rrAIU.AA!! K'llAN. 
Cl t A l\S/\ I) I) A AN’ONN^ 1*IC INC'I W

KX-KDO: 
\l. (HS-PA f:iIS

■i.

1 : •;'• 'I 1
*' / VP:iI'ii-.S ()/ f)u» Siiiniii:ir\ rOVi s.

V. llic C.hicl iVliaiMci- Khylx-r I'aMiuiiikhwa/ CoaapaX-nl Aail'

Muhammad llumayun Khan, Kx-Chairman (BS-21). , ih'Pvincial

I’ukhlunklnw, (now Sccrclacy -IVanspor, & Maxa TrauMi Bcpanmcm Khybai-

ollicci; 10 conduc; Ibrmal cnquio' againsl Mo Aua Uliah Khan, Kx-H

hxb)i.U'ici lalucaiion Oniccr (1!SM9} Male Charsadda (now I',-I

Karak) lor the chai-cs inernioiicd in ihc Chaow Shed aiul S;:, 

elated 21-1 l-Aoi;, (I'/i.;).

V'ij;

oriiy luid appointed Air.; 

; In.^nociion
\

Icam Khvher' .! . i-’i

Aikhlunichwa) as imiuiry ^ 

NccLiav.- Di.siriel OiTcer l-iiiSi-;/ 

i-incipal ]iS-i9 GiiS Bo^^ara Dlsiriei

.V ■

leineni ol ;AI!e;;aiu>n.'. vide noiirieaiion

10. 'lie: iiKiuiry oliicer ha.s now .suiiirdiied 1 
lisei-wuion.';/ I'ecoinnieiKiatioiis (i'71''J.

(_)l).servatnni.sr

iiKpiiiA report e»niUiii'IIP* il;^* Iol!i>\vin!; i Id.11

ci'
iFij

f'lm
It evn.s e.l)serveu that ;V||-. .Att; 

.‘111 [lie (>o.^i^, 11! iii^-ws papers 

lest were eondiieted. i-'T! '.''. le 

Imerviews were held. Merit lists ■

Kii.tii iA-iiCt). i;AS]-; Cn;. 

. •>eraLi:iy enr.ii'.KUeer \\e:e

ii'! stulda tklveri i.sevl 

e;. kesl and t-. pme 
twr Oie p..^:^ oiA';. IjAi.'Tr A Oari.

e»*n utec. '\\ i
I •ra • a;' .;.:v ...-ranged i

: A
i^repared and ciisplayed. .Appeliai•vere

eewnm,iiee.s were also 

>niniJi;v e and eaiuli<.laies
uoiillcd. A numlx:- of appeals rvere decided by ,he Appellaie (h

e.-rudn irre-uiarilie.s have he
\verel.tiven their due rivju.s. I lo^vever. 

•hinior Cleih
en iioica •n tile tippolniii'ieiH oT 

‘ :.-'-!iiaii.
“e. |■eln.s^aleIlle^t ol' enipl.wees, .Mr, M-,h:

!\ p:n i' nn.ieria: iirovliieeri 

'■nl..u^ la.seu h> il.e n.ei liiidnte 

to extend I'nuine lio.

C.‘!e!-k.\.

s-ieke. uranaxt ac) niulei';:«»e, e:arK.lidaie Was aj'/j)')inied a.x Junio.* CieiA. 
iher «.:aie;;»hi ex-riai

J
blue and nerfiin 

^ 'nrmiitee were idi.nd 

^•e.'.eiA'iny candidate.-.

> I .-iin ea-xe!' \)I>xei' 
Aliile in other eases baseless. In ordervalid

our to ji
; written test \'.'as eonducied id-r the [toxt 

sliould have been prepared on the hasi 

iCaaininiendatii) n .s:

Atier paSMhn !\p:: 

ree.7:\! and e.Nne'rieiree ec.
test merit list

.X V aeaovi;
■‘>4

I' sh'jih

' ■ -A'i

I

A

C.narne oi ilieetd a.id i.re-.
t :r aiip.aj.tr- .*• ie-releii av

diy proved, i.ii^ible and
^d^ Ahtnillah ■ 

y’-n'ilMied candidale.x 

‘A-KI90 cHASIO

.omen: tia.nwh A.hhe Serv-ee

IPI j);

^•cre deprived of their Jae 

( narsadda appointevl in .‘is-in

.1 I

S: .At Lhlah i<ir inr.
1 ■ :A

j' tv. -.n:
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1

C.oininissioii hcjicc his

rcconTincndcd liuii niii-.oi-
ivvcrsiop. iow>.X,P.oslJ^-nol pcrmi>;sihi.» ■!; j.s ,

.siopjxi-c ol three iiicivnicnts ir.nv be

mn^illee nolilieci by Mr. AlUiulIeh' • ' '

vnaitv I)I

^ ■ imposed upon iiini. •i:);s>:-iei Seieeliv'.n Co

I'.N-iiOO Chnr.sadcia is ::s under;-

>1'/
SM ■ iN;imeJ!--

iVlaqsnoJ jan.i ChairnKin
Member

Mr. Oislrict Aceounis OrncoF;bco Orilcc clu.rsadda. “If: ________  _ , _____ _
Mr. Jeluin-ir Kliun, | Deputy iJibWelb-ducalimi Ol'Ikb^(M7r)7

- Mr. khadim Shah, | Saperinienden;. Chm7b]7h
, ... Kuhul Quclus I Superiniciukn; Ucid: o-iice ofl-rDO Charsadda

i Ciiarsadda.
j Assisuim. office offOO Char.sadda.
I .■\s.sislam. oflke of l;ljO Char.sadda.

, 1
j.

1;
"'■.

It
f-;;

4 i !.Member.
4

MemberI ■i

I

offee ‘d' li\'>0 (V) T : i•m-; i;
i

Mr. I.iaqal 
Qa/.i Sirajul 1 laq,

?I

1

f

Meinbcr.s of Divjiriei Selccfon C.oninuuec .ue, equally ivspon.^ilde ihercfore ; 
a.lion may also be Uikeit av.ainsi ihem e.Kcept M/S Rouluii Qndus 
I’erve/. \v!a-, h;ul rciiivd 1;

r?
v'e Khisro

■"m serv tee ami Mr. Maqsood .Ian who has died. '

OP Uini as Junior Crierk.s- may b^- 

t.heibasis of seniority nnJ’service 

recniiimcni

iii. C:ias.s-lV limployces whe- uere iJruimned out
reverted and prunioiiom be made nureh 

record ul Cf!a.ss-!V cm|f.>;.ees. .luiiio
' on

1 !^vho do not know the lypiim tnay iv jtcrmn-.aieo alter .servin;- Siiow Cau.se I t.; •

Notiee.s.

Mr. Muiiamm.ad Ida 

served witj-. show

IV. val ■i ^vno has been ilieyaily reinstated i 

cause notiee and if
-1 .••er\-ice may be

os .-erviee may be lermimned and Mr. .M; 
against the said vacanev,

i ;u.i!,o,.iis i„ .^siKc; .•.i-AT. Tl' and Oari.

" ilh his Ujspj-Dvai \ 
uCcordiin- approv.i! ol‘irren.iilar

im
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h'loreo\ er. 

tlieivhnv Ite mas be asi.ed t
Mieked employees weie ivin.M.neJ in service;s« •

e.spl.mi reasoii:. p.,o

iil^ixnnimenis.

M:. Siuih Idus.sain S/Q ilu 

<H-der N’o.:oO_M10/Appo 

Mr. Siiah Hu.ss; 

i ii>, reinstatemcii'. •

I )-:
VI.

/.ada. was rem.-aaicd as C'1‘ icaclver vide offee i 
"vn„Cl ua,cd 3l-iS:oi2. IVa.sal .r,ec.,rd ,cvcal. I .

CNummatio:'. o! Cl* (General) in.

•sed h.minoyee.s Act. ' ■

W-..S icm.simed as Cl' icaehc.- vide oTfee 

kd 31-12-2012. 

j'>:'.'>le.vsional

"i',;

im nas.sed professiona!
. l

• aoi co\creu unoer tiie Sac
Mr. Jehan/eK Khan S/0 AJ 

order No.
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(Ccuci-al) in i998. Mis rci 

r-^niployccs Aci.
rciasuitcinciu is not covered./undcr’ahciSackcd^MlK

' '*■

Mr. /ah,d Ali S/0 Muslim Kh,n was rcinsiuiccl as AT icuchcr vide olTccIrdcr!

No. 3929-34/AppoimnKnt/ATdalcd 3l-12-2012. His appointment ordS '

termination order

vni

were not available in the record thus hisieinsSSinf'l|l■r ■

.service i.s irregular. -.■u- .

k ■\p
■ ■

. • V, • ’'V-

Wfst:/-warn

P: It IS pcriineiU ,lo note that ihc accu.sed onicer i
I.s also involved'in lliev'rollovving ; .

■ 4 V '> •.
Ihc Competem Aulhoriiy/ Cine!'Minister, 

the minor penalty of "Withholding of three i 

Khan, Oisiriet Education OOl 
I i-201 I (i'7C).. .

Khyber PakhttmkiAva ;hi?i;,;;gscd

nicrcmcnis’\uponiorMn;AliauiUhr:yc^S:fe
(HS-I9) Charsadda vide notificali(3*Sctl5:-' ’^'>?£^

- Con,pete,tt Authority Chief Minister Khyber fahhtunhhwa hassimposed " 

mu,or penalty of-Withholding of two annual incrementsai two Cpj..
Mr^AtUulhd, Khan, Hs-OSO (BS.|9) hahhi Markvat^denfemglgggl^

hasSiiffJS
, ^ U.o, pu,, ty ol Withholding of two annual increments Ibrlwo yetSt^ur^ii.y; ,

r uau^ah Khan, I3x-Dl30 (BS-,9) Charsadda vide no.iil^ion dat|tg;;,i

i uiimng •insiiiuio. l3enoy[)Ieiu lAincI f h. fV-X'i 
appointed as intjuiry oCncer to conduct loniril '' ^ 

mqtu.y agamsi M,-. Auaullah Khan OBO (BS-IQ) Cha.'sadda 

ulloital.on-,/ charges leveled agaius. him menuoned i

ccr

'SSKm
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iipli:

•0.

Mr. i-uissam Shah iJirecior (JiS-20) Staff •i', 
Euilding, Peshawar Canu

on account of 

'll die tMinrge .Sheet and 

. (Inquiry report i.s
Statement of Allegations vide noiilleatiun dated 05-12-2012

itod) (h/j).awa

!2. . ■■ The hilemenuiry Seeoud; 
the eiKiniiy oflieer for i

ii-y l-.dueaiiuii Department oidorses the recommendations of ;
“Opn.sillon of penalties ag.iin.^’ die ; 

Since Ml'. Atla Ullah Khan.
weuseu oflieer/ oi ileials and proposes Ihal:- 

{l.'..\-l-.iX). hJc.Sf. rc-desienated0 as Dl-:o Male Charsadda). 
(■■mission and eommissioii of inefneieney and 

aisjun ies aiui his retention in ilie l')e

tile tieeused officer. I la.s committed the 
miseatncluei heing involved in difl'eren; i

i

par'nK’iH is 
i’>-uail> Ol dismiss::! iVon, .erKee nmy go

‘un in the public inicresl. Thuelbre. ; 

impv'ised upon him.
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4»^how cause notice

Siraj Muhammad District Education Officer (M) Charsadda as competent authority 

under the Khyber PakhtunKhwa Government Servants E&D Rules 2011, do hereby serve you 

Mr. Mir Azam Shah J/Clerk GHS Khat Killi Prang as follow.

k

That consequent upon the completion of inquiry conducted against you by the
were given opportunity of

and

1. (i)
enquiry officer/inquiry committee for which you 

hearing vide communication No 

On going through the findings and recommendations of the enquiry 

officer/inquiry committee, the material as record and other connected papers 

including your defense before the enquiry officer/inquiry committee,

I am satisfied that you have committed the following acts omission

dated

(ii)

specified in Rule 3 of the said rules;

(a) Your appointment as J/Clerk was considered as irregular by the inquiry 
committee constituted by the Govt; for checking the appointment record of 
all cadres made in the tenure of Mr Attaullah Khan Ex-DEO (M) Charsadda.

(b) You were given opportunity of the test in typing as per decision of the 
Honorable High Court held at Session Court Charsadda under the 
supervision of Session Judge Charsadda.

(c) You could not qualify typing test as evident from the judgment of Honorable 
Court (Copy enclosed)

As a result thereof. I as competent authority have tentatively decided to impose 

upon the penalty of REMOVAL under rules 4 of the said rules.

You are therefore required to show cause as to why the aforesaid penalty should 

not be imposed upon you and also intimate whether you desire to be heard in 

/ ^ /2Q15.

2.

3.

Aperson on
If no reply to this notice is received within 7 days or not more than 15 days of its4.
delivery it shall be presumed that you have no defense to put in and in that case an

ex-parte shall be taken agairist you.

A copy of findings of the inquiry officer/inquiry committee is enclosed.5.

COMPETENT AUTHORITY
i

I 5

Mir Azani Shah J/Clerk 
GHS Khat Killi
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