19.09.2017

abscm Mr Usman Ghani, DlSlllCl Atlomcv for lhc P i

Appcliam absent. lca1md counscl fox appcllam also

':5~:--1cspondcms pxcscm Case ‘called f01 scvcml umcs but no one -

'1ppca1c:d on behialf of the appellant. Consequently the prescm :

, appc‘éll is dismissed in default. Parties are left to bear their own

costs. File be consigned to be record room.

ANNOUNCED
19.09.2017 . . .

geZec

han) o (\'1u hammad Hamid \'hwhal)

(Gul ze
Member R S -~ Member
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22,03.2017

31.03.2017

26.05.2017

Counsel for the appellgnt segks gg,iguggllxjggly;"l‘()

come up lor preliminary hear-ing on 31.03, 2017. before 8.3

ks

alongwnlh cxecuuon petluon of thc prcsent i psl! o _’. (A
Qb
4‘ . had
Counsel for the appellant and Addl. AG alongwith
Abdul Samad, Asstt. for the respondents presem Written,
reply submitied. The appeal is ass:gnc(.l “lq DB for .' n
. E
rejoinider and final hcaung for 26 03. 2017 AL , ‘.‘f"I
1 L 1;' -~ Ch
None present on behalf of the appellant Mr Muhammad
". Adeel Butt, Additional AG for respondents present. Nptlce be issued
to appellant and his counsel for attendance for 19.09.2017 before
D.B.
}ﬂ ' g;.,sg
(GUL KHAN) (MUHAMMAD AMIN'KHAN KUNDI) -5
MENBER MEMBER N
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e .
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CyeE -
FEET R
Y .
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»
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'28. 1252016 | : Appellant with counsel present. _D_urmg th,e course of
hearing learned counsel for the appellant requested for
postponing thé proceedings of instant service appeal as he
intends to"claixﬁ relief on the strength of thé judgment of
this Tribunal dated 21.12.2015 through implementation of
the judgment. Learned counsel for the.appellant, on query
submitted that he apprehend that in case the'relief is not
granted through implementation process of the judgment
then the appellant would not be in a 'bosftion_to claim’ her
remedy due to time-limitation. Adjourned for further

proceedings to 26.1.2017 before S.B"'With the directions
~ that the appellant may avail his rémed'y available under the

Clé;rman

law.

26.01.2017 Husband ol the appellant present. Seeks adjourmﬁent
| as learned counsel for the appellani“is not in- attendance.

Adjourned for further proceedings to 15.02.2017 before S.B.

Ay
Chai)nan

15.02.2017 Counsel for appellant present. Learned counsel for appellant seeks

adjournment. Adjourned for preliminary hearing to 22.03.2017 before

S.B. @

(ASHFAQUE TA
MEMBER



Form- A

- FORM OF ORDER SHEET -

?\“\l‘oi

© 13.12.2016

Court of
Case No, 1177/2016™
‘| S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
. proceedings :
1 2 3
1 29/11/2016 The appéa_l of Mst. Rukhsana Bibi presented today
' by Mr. Mehboob Ali Khan Dagai Advocate may be entered in
the Institution Register and put up to the Worthy Chairman for
proper order please. \
REGISTRAR | f
ol lw]>e C{‘
2-

This case is entrusted to S. Bench for preliminary hearmg

tobeputupthereon |2 - !?—/Zo(é o
CHJMN

Since 12" Déc’embér; 2016 has been declared as
public holiday on account ~of 12" Rabi-ul-Awal
therefore, case to come up for the same on 28.12.2016

before S.B.

eader
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BEFORE THE SERVICES TRIBUNAL KHYBER
PAKHTUNKHWA, PESHAWAR

Appeat. nv- //7:7/2&20/

- Rukhsana Bibi...Vs..Secretary Environment. .

INDIX
SI.No. | . Title Annexure | Page | Total
o : No. |number
of
| pages.
1. Writ Petition and affidavit . 1-9 | 0
I 2. Copy of judgment and order of A 7-8 | 02
! ' : this august Tribunal.
3. Copy of impugned order B q | 0f-
4. Departmental appeal and 18-91 | 02
_ reminder. C&D - y
5. Wakalatname. : 1. | O1 .
Appellant : . "‘
ﬁj ough: |
' | /_’55 > -
Dated:- >3/// / 201e. ( MehB6ob Ali Khan Dagai), .
: - Advocate High Court,
' Peshawar. "
) 3
. #
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BEFORE THE HON’BLE SERVICES TRIBUNAL

KHYBER PAKHTUNKHWA, PESHAWAR.
Apperl wo-l1T7) 2074
Rukhsana Bibi, Sweeper Environment Department, Khyber
Pakhtunkhwa, Peshawar.

........ Appellant. .. . ¢ wa

Khybey FHidst
Scervice Trib saial

Diayry NO¢‘_23— g

| _|-2el6
1. The Secretary to Govt. Khyber Pakhtunkhwa, Forest;y;mai/ﬁ.._— |

Environment and Wildlife, Pes’ﬁéwar.

Versus

2. The Deputy Secretary-l, Environment Department, Peshawar.
3. The Section Officer (General) Govt. of KP, Environment
Department, Peshawar.

~ ...Respondents.

APPEAL _UNDER _SECTION 4 OF THE _KHYBER
PAKHTUNKHWA SERVICES TRIBUNAL ACT, 1974 AGAINST
THE ORDER NO.SOG(ENVT)/5-12/2011VOL-1/1236 DATED
1.3.2016, WHEREBY, THE SERVICES OF THE APPELLANT
WERE RE-INSTATED WITH IMMEDIATE EFFECT LE. FROM
1.3.2016 AND THE INTERVENING PERIOD W.E.F. 15.8.2014
TO 29-2-2016 WAS ILLEGALLY TREATED AS EXTRA
ORDINARY LEAVE _WITHOUT _PAY, DEPRIVING THE
APPELLANT FROM PAYMENT OF HER
EMOLUMENTS/ARREARS/BACK BENFITS.

Respectfully Sheweth:

FACTS.

1.

That vide order and judgment dated 21-12-2015 passed by this
august Tribunal, the order with regard to removal from services

of the appellant dated 15-9-2014 was set-aside and the services -

of the appellant were re-instated with the 'directions to the -
respondent department to proceed afresh if deemed S -‘




appropriate. Copy of the judgment and order of this Hon'ble
Tribunal is attached herewith as Annexure-A while that of the
impugned order is as Annexure-B.

2. That the respondent-department did not proceed afresh the
appellant and re-instated her services with immediate effect i.e.
w.e.f. 1.3.2016 and the intervening period w.e.f 15-8-2014 to
29.2.2016 was illegally treated as Extra Ordinary Leave without
pay, depriving the appellant from the payment of her
arrears/back benefits.

3. That the appellant has filed departmental appeal before the
competent authority on 4.4.2016 for modification in the
impugned order with regard to her re-instatement in service
w.e.f. 15-8-2014 instead of 1-3-2016 and for payment of her
emoluments for the period w.e.f. 15.8.2014 to 29-2-2016.

4. That despite of reminder on 31-8-2016 of the appellant for
deciding her appeal the respondents have not decided the
appeal of the appellant; hence the instant appeal before this
august Tribunal. Copy of the appgal and that of the reminder
are attached herewith as Annexure-G-& P,

GROUNDS.

A. That the respondent-defendants have failed to proceed afresh
against the appellant, as per directions of this Hon’ble Tribunal.

B. That the order of removal from service of the appellant passed
by the respondents dated 15.9.2014 was set-aside by this
Hon’ble Tribunal and did not exist in field, so the question of
treating the intervening period as extraordinary leave without
pay, depriving the appellant from her emoluments/back benefits

cannot arise.

C. That the impugned act of the respondents-department is not

justifiable in any manner whatsoever under the law.




D. That inaction of the re_épondents department to allow the
emoluments / arrears / back benefits of the intervening period to
the appellant is against the norms of justice, perverse and arbitrary,

as allegedly the appellant remained absent only for one day,

(Coupled with fact that she has rendered about 11 years of services
at her credit without any stigma), which under the law does not
come within the ambit of mis-conduct and such like absentia is
normally counted in Casual leave.

E. -That the cause of action arose to the appellant to file the instant
appeal when despite of reminder and its lapse of statutory period,
the respondents-department have failed to decide the departmental
appeal of the appellant |

\

F.- That this Honourable Tribunal has got the jurisdiction to entertain
the msta nt appeal.

G. That the appellant seeks permlssmn of this Honourable Trlbunal to

argue any other grounds at the time of final arguments
PRAYER:- |

It is very humbly prayed that on acceptance of the instant appeal,
the impugned order with regards to reinstatement of services of

appellant may be modified as 15/08/2014 instead of immediate
effect and treating the intervening period of the appellant w.e.f.
15/08/2014 to 29/02/2016 as Extra Ordinary Leave without pay may

be cancelled and the respondents may be directed to allow / pay the
emoluments / arrears / back benefits of the said perlod to the
appellant.

Any other remedy available to the appellant may also be'

granted to appellant.

Dated: 29/_// /2016

Appellant

Through /‘9.,

MEHBOOB ALl KHAN DAGAI
Advocate, High Court, Peshawar.




BEFORE THE SERVICES TRIBUNAL KHYBER
A, PAKHTUNKHWA, PESHAWAR

Rukhsana Bibi...Vs..Secretary Environment.

AFFIDAVIT

1, Rukhaana Bibi, Sweeper, énvifonment Department,
Khyber Pakhtunkhwa, Peshawar, appellant do hereby solemnly
affirm and declare that the contents of my services appeal
titled above, are true and correct to the best of my knowledge
| “and belief and nothing has been concealed from this honorable

Tribunal.

Dated:-)—%[ ziz 2016..




BEFORE THE SERVICES TRIBUNAL KHYBER

PAKHTUNKHWA. PESHAWAR :

Rukhsana Bibi...Vs..Secretary Environment. .

MEMO OF PARTIES ADDRESSES

APPELLANT.

'Rukhsana Bibi, Sweeper , Environment Department, Khyber
Pakhtunkhwa, Peshawar.

RESPONDENTS.

1. The Secretary to Govt. Khyber Pakhtunkhwa, Forestry, i
Environment and Wildlife, Peshawar.

e W e

2. The Deputy Secretary-l, Environment Department, Peshawar.

3. The Section Officer (General) Govt. of KP, Environment
Department, Peshawar.

Appellant

rough:,
]

—
Dated:-};[gz 2016. ( Mehboob Ali Khan Dagai),

Advocate High Court,
Peshawar.
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BEFORE THE SERVICES TRIBUNAL KHYBER

PAKHTUNKHWA, PESHAWAR

Rukhsana Bibi...Vs..Secretary Environment. .

APPLICATION FOR CONDONATION OF DELAY IN
FILING OF APPEAL.

Respectfully Sheweth:
The appellantlpetitibner submits as uhder:-

1. That the captioned appeal is submitted before this
Hon’ble Court in which no date is yet fixed.

2. That the appellant time and again requested the
respondents to decide her appeal and also filed a -,
reminder to this effect before the competent authority :
but to no avail till the expiry of its statutory period. ‘

3. That being a matter of arrears/salary/back benefits/f/,-,mm'{ﬂ wells |
no limitation under the law shall run against the same ‘
by filing an appeal.

~ 4. That in order to meet the ends of justice and to arrive
to a real conclusion. of the matter, the
appellant/petitioner seeks the condonation of delay in
filing of appeal, from this honourable Tribunal.

~Itis prayed that condonation of delay, if any, in filing
of appeal may kindly be granted to the appellant/petitioner.

Appellant | -

Through:

/_j)-s
Dated:-’ﬂljﬂme. ~ ( MeKboob Ali Khan Dagai),

* Advocate High Court,
Peshawar.

T T—— e,
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BEFQRE THE HON'BLE SDRVIG%§5TRE]WN&

. SERVIGE LPPFAL NO. /;XC

nmsinuim&m BIBI W/o JAMIL MASIH 1]
R/O o/s m@.meom H.NO. 41905, MOMmAL ER.Y V]
PEsmvu. //ffu .

‘e ¢+ APPELIANT

YERSUS

1) Govt; of Khyber Pukhtunkimma, through its ?;;
. aoorotary, Dorostrw, Environnont and liﬂdli
'fnopartmont, Boahuwnr.'

- Deputy Socrotary-I Environment. Department
'Govt: of Khyber Pukhtunkhwa. Poahawnr.

"SOotion O0fficer (Genersl) Govt: of Khyber
'f.' Pukhtunkhwe , Env&rénmgnt Bopartmont, Peshawm

e .insmunma
n-wommodw-dq, o “ sm YICE ey
\n‘fﬂad.  ; . S
SERYIGE APPEAL  uNpER f‘mnv:tcns TRIBVRAL
:AGT-HM. OF THE ORDER op THE RESDPR NO.2
IATED 15-09-2014, yIpg WHICH THE APPELIAND

- WAS REHOVED FKOM THE SERVIGE WITH IHMEBI&TE

.EFF@CT.
4 % i »
u.—-ww'f-: :‘“3*""‘ ek
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"2 Ro. 1320/2014

21 12 2015 Céun‘sel »t‘or the appellant (Mr.

Advooaw) and Mr. Muhammad Jan, GP lor rebpondents present. ~

D
ot ' . i .
, .. Y B .
I . . . : \ : :
. . ” i) .

- was’ removcd ‘from service vide impugned. order dated

| co '+ 2. Mst Rukhsana Bibi Sweeper (BPS-01) was appointed in
AP o o S Govt; of Khybér Pakht\mkhwa, Environment Department on -
’. ‘ . | .  ' e ‘, o fixed péy vl'yh'o was regularized vide order dated 10.05,2007.' She

] ' ’ ’ . ' 1

|

i

| 15 09 2014 on | the charge 01 absence from duty on 08. 08 2014
, -‘f anulry was conductcd agamsl her by Muhammad Fayaz,

; ..f; Sectlon Ofﬁcer, Envnonmunt I)Lpdl‘lmcnl who submitted his

rep(")r_t where—aﬁer she was removed [rom service.

e P Arguments heard and record perused.

v 2. < .0 29 e : ‘ ‘
=3 = 2 %. Ji g 'g 2 4, Trom perusal of the record it was found that no charge
' :.J) . o ﬁ. = - o T

g oacn okl 2 : shect tias been issued to the appellant. Shc has not been r0v1ded
s ¢ O . = S 3 :

. E fid - NN ¢ 2 : opportumty of defense and personal hearing as provxded in the ‘
36 ) o P2

SN . V Lo rules In the. Clrcumstances of the case, thc ’Irxbuml is of the
L4 :\ 1 =y . .

Ly ‘ 4 . | s

con_sid_ered “opinion that as rules have not been followed,

.2

AL .
o

—z-:-'mng})rz:;gm

*.therefore, the impugned order dated 15.09.2014 is “set - aside.

y Ll
/i
ad S

Appcl]aht is reinstated into service' with the direction to the

)

respondent-department to procecd alresh if deemed appropriate.

=1

" The appeal is disposed of accordingly. Parties are left to bear

their own cosl. File be consigned to the record room.




GOVERNMENT OF KHYBER PAKHTUNKHWA
FORESTRY ENVIRONMENT & WILDLIFE DEPA

| NS , |
No. SOG(Envt)/5-12/2011 VO™ In pursuance of the judgment of

Services Tribunal, Khyber Pakhtunkhwa dated 21.12.2015 in the Service Appeal
No.1320 of 2014 titled “Mst. Rukhsana Bibi Versus Secretary Forestry,

Environment & Wildlife Department”, the .competent authority has been pieased

F to re-instate Mst. Rukhsana Bibi, Sweeper in service with immediate effect.

—
——

——

-

2. Consequent upon the above, the intervening period w.ef. -
15.09.2014 up to her re-instatement shall be treated as extra ordinary leave ’
without pay.

Secretary

Government of Khyber Pakhtunkhwa i
Forestry, Environment & Wildlife Department ' IR

Copy is forwarded to:-

1. Accountant General, Khyber Pakhtunkhwa.

2. )?é to Secretary, Forestry, Environment & Wildlife Department.

3¢ PS to Special Secretary, Forestry, Environment & Wildlife Department.
4. Accountant of FEW Department.
5. Personal file of the official.

6. Official concerned.

5

b
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pet dack

ee
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. ' e NM/‘/ UREF
The Secretary ' A—
to Government of Khyber Pakhtunkhwa

Forestry, Environment & Wildlife Departmént.. /——_——- ‘

© Subject:- RE-INSTATEMENT IN SERVICE BY ORDERS OF SERVICES TRIBUNAL

R/Sir, A :
‘With humble regards it is stated that I was appointed as Sweeper on 11.06.2003

in Environment Department. I was performing my duties devotedly but due to some illness I
could not attend office for one day and ultimately I was removed from sérv[‘ce on 15.08.2014
after rendering more than 11 years service, I also made an appeal for re-instatement in this

regard but of no positive resuit.

Ultimately, 1 knocked at the door of law for Justice vide service appeal
N0.1320/2014 in the Khyber Pakhtunkhwa Services Tribunal. After hearing the case the Tribunal
announced their order on 21.12.2015 in my favour. Para-4 of the order is reproduced below:

“From perusal of the record it was found that no charge sheet has been issued

to the appellant. She has not been provided opportunity of defense and personal
hearing as provided in the rules. In the Circumstances of the case, the Tribunal

s of the considered opinion that as rules have not been followed, therefore, the

% impugned order dated 15.09.2014 is set aside. Appellant is reinstated into
service with the .direction to the respondent-department to proceed afresh if
deemed appropriate. The appeal is disposed of accordmgly Parties are left to

bear their own cost. File be consigned to the record room”. A

L’;

e
As the Tribunal has reinstated me in service by Setting Aside the order,d’ated

14.08.2014 (copy enclosed) but the department has issued order No. SOG(Envt)/R 1272011 Vol-
1171236 dated 01.03.2016 wherein, I have been re-instated in service from 01 03.2016 but the
intervening period i.e. from 15.08.2014 to 29.02.2016 has been treated as Extra Ordinary Leave

without pay (copy enclosed).

"It is evident from the orders of the Service Tribuna,l that the orders dated
_ﬁ 15.08.2014 has been set aside, therefore I may be considered re-instated from 15.08.2014 and
my emoluments for the period, I remained out of service i.e. from 15.08.2014 to 29.02.2016

may please be paid to me being a poor low paid Class-IV employee.

I shall be thankful to you.

DATED&Q.O?’.?Ols o v T\Lb

Pk

-// PR
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Do f
o _r BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
| I APPEAL NO.1177/2016
M‘rsl-I:Rukhsana Bibi W/o Jamil Masih, Sweeper, : Petitioner
Forestry, Environmental & Wildlife Department

: VERSUS

1) | Secretary to Government of Khyber Pakhtunkhwa
Forestry, Environment and Wildlife Department

2) | Deputy Secretary-1
| | Government of Khyber Pakhtunkhwa
| | Forestry, Environment and Wildlife Department

: |
3)l  Section Officer (General)
' Government of Khyber Pakhtunkhwa

|
| Forestry, Environment and Wildlife Department ... Respondents

| , PARA WISE COMMENTS FOR & ON BEHALF OF RESPONDENTS NO.1, 2 & 3.
| :

i

Pfeliminag Objections
i
| i.]  The appeal is barred by law .
i if.] The appeal is not maintainable in the present form.
| ii.  The appellant has no cause of action.
iV.  The appellant has got no locus standi.
v] The appellant is eslopped by her own conduct to flle the appeal.
vi. The appeal is bad due to mis joinder and non-)ounder of necessary parties

s

ITlespectfully Shewith:

i
FACTS OF THE CASE

|
Para-1 Correct.
I?ara-z Incorrect. The competent authority did not approve to proceed a fresh

: . thus order of her reinstatement was issued with immediate effect as the

! appellant did not perform any duty during the intervening period and

l there were no clear directions from the August Tribunal in this regard.

Para-3 Her Departmental appeal was processed and advice of the Law
Department was solicited wherein they had aiso referred to the Tribunal -
orders whereby no directions were issued for payment of arrears of
emoluments.(Annex-I)

Para-4 As replied in para-3 above.

|
J
|
|
|
l

£ \2017\F|Ies06 Head\6-56.docx
t

! .
i - . R .-
| PR

| .
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it
.
k)
1
!

f A. | The competent authority did not approve to proceed against the
§ lf appellant afresh. However, in compliance of the Service Tribunal order
i ! dated 21-12-2015 her reinstatement order dated 01-03-2016 was issued
} i with immediate effect as the appellant did not perform any duty during
| i ' the intervening period and there were no clear directions from the
B . August Tribunal in this regard. (Annex-II)
| i
| B.: © As above.
i
C, Incorrect. Replied in Para-A
I D. Incorrect.
| j
E.! No comments.
F. J No comments.
G. 4 The respondents also seek permission to raise additional grounds at the
| time of arguments.
! I
| Pra:lyer That all the process was completed as per decision of the August
, Tribunal & advice of the Law Department. Since the applicant did not
i perform any duty during the intervening period therefore, it was
considered as leave without pay by the competent authority, hence the
. I instant appeal may be dismissed with costs.
i s
i '{, | ‘
| Section Officer (General) Deputy Secretary-1
Go]vernment of Khyber Pakhtunkhwa Government of Khyber Pakhtunkhwa
Forestry, Environment and Wildlife Deptt - Forestry, Environment and Wildlife Deptt
i Respondent No.1 Respondent No.2
|
| .
’ M
| Secretary to

| Government of Khyber/Pakhtunkhwa

‘ Forestry, Environment and Wildlife Department
| Respondent No.3

i

I




GOVERNMENT OF KHYBER _PAKHTUNKHWA
LAW. PARLIAMENTARY AFFAIRS &
HUMAN RIGHTS DEPARTMENT

No. SO(OP-lI)/LD/S-Z/ZOlZ-VOL-I[@v‘;\B .\
DATED: PESH: THE S  JUNE, 2016. 4 30_1 v

To

‘The Secretary to Government of Khyber Pakhtunkhwa,
Forestry, Environment and Wildlife Department.

Subject: RE-INSTATEMENT IN SERVICE BY ORDERS OF SERVICES

TRIBUNAL, 'p&)w\J @0 ’
o’ Ge 307

Dear Sir, -
. . . L .

| | am directed to refer to vyour Departmgat/s letter  No.

. -

.] SO(G)ED/PF/RUKHSANI BIBI/SWEEPRESS/1674-75, date@\%@ﬁhe

SubjectAnoted above and to state that judgment of Khyber Pakhtunkhwa Service

Tribunal is silent on the emolument for-the intervening period w.e.f 15-09-2014 to
29-02-20186. Thé Khyber Pakhtunkhwa Service Tribunal in its judgment

specifically limited itself to the extent of re-instatement of the appeliant and with

the direction for a fresh proceeding only.

Yours Faithfully,

T

070 Section Officer (Opinion-ll)

" Endst; of even No. & date.
Copy is forwarded to the P.S to Secretary Law, Department.

Section Officer (Opinion-lI)

PR B R
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