.- .BEFORE ATHE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR - ;e’

SERVICE APPEAL NO. 1165/2016

Date of institution ... 11.11.2016
Date of judgment ... 22.07.2019

Muhammad Haroon Khan S/o0 Muhammad Farid Khan,
R/o Village Gidarai, Tehsil and District Battagram,
Ex-Drawing Master, GMS, Bartoni, Mansehra :
' _ (Appellant)
VERSUS

1. The Government of Khyber Pakhtunkhwa through Secretary, Elementary and
Secondary Education, Civil Secretariat Peshawar.
2. The Director, Elementary and Secondary Education, Civil Secretanat Peshawar
3. The District Education Officer (Male) Mansehra.
: (Respondents)

SERVICGE APPEAL UNDER SECTION-4 OF THE SERVICE
TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED APPELLATE
ORDER DATED 14.10.2016 PASSED BY THE RESPONDENT NO. 2
WHEREBY THE DEPARTMENTAL APPEAL OF THE APPELLANT
WAS REJECTED.

va %/7

Mr. Aynb Amin, Advocate. ... For appellant.
Mr. Muhammad Jan, Deputy District Attorney ... For respondents.
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Mr. MUHAMMAD AMIN KHAN KUNDI .. MEMBER (JUDICIAL)
MR. HUSSAIN SHAH o ... MEMBER (EXECUTIVE)
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JUDGMENT

MUHAMMAD AMIN KHAN KUNDL MEMBER: -  Appellant

alongwith his counsel and Mr. Muhammad Jan, Deputy District Attorney for the
respondents present. Arguments heard and record perused.
2. Brief facts of the case as per present ser\;ice appeal are that the éppellant

- was ‘s‘ervihg in Education Department as Drawing Master. He was involved ina
criminal case vide FIR No.‘ 128 dated 14.04.1999 under section 302/324. PPC
Police Station Battag-ram'.‘ On conclusion of trial, the appellant was convicted ‘
and was sentenced to death under section -302 PPC ten years nnder section 32:4‘

PPC seven years under section 337D PPC vide judgment dated 23.06.2001. The




appellant challenged the judgment of trial court before the worthy High Court
and the worthy High Court éonverted the punishment of death into life
imprisonment while the rest of conviction and sentences of the appellant was
ordered to remain intact vide judgment dated 19.02.2003. The appellahtlalso
challenged the judgment of worthy High Court before the august Supreme
Court of Pakistan and the august Supreme Court of Pakistan partially allowed
the criminal appeal and sentenced awarded under sections 302 (b), 324 & 337-D
PPC was ordered to run cbncurrently and the remaining sentences Sh.;:lll remain
intact vide judgment dated 07.12.2011. After serving sentenced when the
appellant released from jail he was already reached the age of superannuation
therefore, he filed departmental appeal to the departmental authority for

_reinstatement for the purpose of retirement and pensionary benefits etc on

k12.11.2012 but the same was not responded within the statutory period of 90

3
A

§ déys therefore, the appellant filed service appeal before this Tribunal which was
& disposed of and remifted the case to the respondenf—department with the
= direction to examine the pending departmental appeal of the appellant on its
merit strictly in accordance with law and rules and decide the same within a -
period of 60 days from the receipt of the judgment vide judgment dated
25.05.2016. In pursuance of the aforesaid judgment of this Tribunal, the
departmental appeal of the appellant was disposed of by the departmental
-authority and the same was rejected on the ground that the appellant has been
convicted in the aforesaid criminal case by the court of competent jurisdiction
and the appellant was held not entitled for reinstatement in service against the
post of Drawing Master in the respondent-department vide order dated
14.10,2016. Feeling aggrieved from the order of departmental authorify, the

appellant challenged the said order through instant service appeal on

11.11.2016.
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3. Respondents were summoned who contested the appeal by filing of
written reply/comments.

4. Learned counsel for the appellant contended that the appellant was
serving in Education Department as Drawing Master. It was further contended
that the appellant was falsely involved in the aforesaid criminal case. It was
further contended that the -offence under section 302/324/337-D PPC does not
falls under the offence of moral turpitude. It was further contended that when
the appellant was released from jail after serving the sentence, the appellant was
already reached the age of superannuation therefore, the appelllant was entitled
for pensionary benefits. It was further contended that after involvement in
aforesaid criminal case, the appellant was suspended and was not
terminated/remo%d from service by the competent authority therefore, the

sl
Q\appellant was also entitled to be reinstated by the department after his releaseg!

' § & from jail for the purpose of pensionary benefits. It was further contended that no
i\ departmental proceeding was initiated against the appellant therefore, the
B\

Q\ appellant is entitled for pensionary benefits and prayed for acceptance of -

appeal.

5. On the other hand, learned Deputy District Attorney for the respondents
opposed the contention of learned counsel for the appellant and contended that
the apﬁellant was serving in Education Department as Drawing Master. It was
further contended thatA the appellant was involved in the aforesaid criminal case.‘
It was further contended that the appellant was convicted by the trial court for
cqrﬁmitting murder, attempt to murder and was convicted and sentenced té
death by the trial court. It was further contended that the appellant challenged
the judgment of the trial court before~ the worthy High Court and the worthy-
High Court also maintained the conviction of the appellant but converted the
~death sentenced into life imprisonment. It was further contended that the august

_ e
Supreme Court of Pakistan also maintained the conviction and sentence)ﬁ of the
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appellant. It was further contended that the offence of under section 302/324
PPC is offence of moral turpitude therefore, the appellant is not entitled for
pensionary benefits and prayed for dismissal of appeai.

6. Perusal of the record reveals that the appellant was serving in Education
Departmen_t as Drawing Master. He was inyblved in the aforesaid criminal case.
On conclusion of trial, the appellant was convicted and sengenced to death by

the trial court. The appellant challenged the said judgment through appeal

‘before the worthy High Court and the worthy High Court maintained the

A
judgment of the trial court however, converted the death sentenceﬂ into life

imprisonment. The record further reveals that the appellant also challenged the
judgment of the worthy High Court before the august Supreme Court of
Pakistan” and the august Supréme Court of Pakistan also maintained the
judgment of worthy High Court. Admittedly, the appellant was convicted and
sentenced by the competent court in murder and attempt to murder case and the
conviction and sentenced of the appellant was also maintained by the worthy
High ‘Céurt as well as august Supreme Court of Pakistan. It is a well settled law
that the offence of murder or attempt to murder falls within the ambit of moral
turpitude. Iﬁ this regard reliance is placed on 2002 SCMR 1691. Therefore, the
appellant is not entitled for any pensfonary benefits hence, the appeal has no
force which is hereby dismissed. Pérties are left to bear their owﬁ costs. File be

consigned to the record room.

ANNOUNCED
ANNOUNCED Les
22.07.2019 %Mﬂd /4 777
(MUHAMMAD AMIN KHAN KUNDI)
) MEMBER |
(HUSSAIN SHAH)
MEMBER




22.07.2019

Appellant alo’rig’v's'/ith his counsel and Mr. Muhammad Jan, Deputy

., District Attorney for the respondents present. Arguments heard and record

perused. . |

Vide our detailed judgment of today' consisting of four pages placed
on file, it is a well _seftled law that the offence of murder or attempt to
murder falls within thé ambit of moral turpitude. In this regard reliance is
placed on 2002 SCMR '1691..Therefore, the appellant is not entitled for
any pensionary benefits hence, the appeal has no force which is hereby
dismissed. Parties are left to bear their own costs. File be consigned to the

record room.

ANNOUNCED -
22.07.2019 | Y MWW”“” |

(MUHAMMAD AMIN KHAN KUNDI)
MEMBER

(HUSSAIN SHAH)
MEMBER




©26.02.2019 Counsel for the appellant and Mr. Muhammad

Riaz Paindakhel, Asstt. AG for the respondents

- S present.

Lé“'émgd counsel for fhe_ appellant states that the

| appellant could nbt reach’ from Batagram today ‘due to
rough‘weathér, therefore, fequests for adjournment in A

order to seek fresh ‘instructions. Adjourned to

A 14.05.2019 before the D.B.

t

. - .“: E R :.:u . 5 ‘ N 3 . - .
T ' . IS . e - . \
, l\nger - Chairtnan

, 14.'05‘.2019 " Nemo for the appellant. Mr. Zia Ullah learned Depufy
.. A District Attorney for the réspondehts present. Due to leave
of the worthy Chairman the case is adjourned. To come up

- for arguments on 19.07.2019 before D.B.

(Hussain Shah)
Member

19.07.2019 Appellant alongwith his counsel Mr. Ayub Amin, Advocate and
Mr. Muhammad Jan, Deputy District Attorney for the respondents

~ present. Arguments heard. To come up for order on 22.07.2019 before
DB. o \{3(:‘
- . , _ (HUSSAIN SHAH) (M. AMIN KHAN KUNDI)




27.11.2018 Junior. to counsel for the appellant and Addl. AG  for the

respondents present.:

Learned senior counsel for appellant is reported' to be
busy before the Hon’ble High Court in a number of cases
today. A request for adjoummentilsnade.at the bar: Adjourned T

to 21.01.2019 for arguments before the D.B.

m‘ ' Chairmai)

121.01.2019 Clerk of counsel for the appellant present. Mr. Usman Ghani,

 District Attorney for the respondents present. Clerk of counsel for the.
appellant requested for adjournment on the ground that learned counsel for
the appellant is not available today due to strike of Khyber Pakhtunkhwa

Bar Council. Adjourned to 26.02.2019 for arguments before-D.B'.

—
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' 18.04.2018 - Counsel for the appellant and Asst:. AG . for

respondents present. Rejoinder submitted. To come -up for

arguments on ab- L — 19" before D.B..

(Ahmmsan) o " (M. Ami%;Kundi)

Member _ Member

26.06.2018 Clerk to counsel for the appellant and Mr. R’iéz Paindakheil
learned Assistant Advocate General for the respondents >pl1'esent__
Clerk to counsel for the appellant seeks adjourhment a% E‘déamed
counsel for the appellant is not in attendance. Adjourne-d. FO come’

up for arguments on 13.08.2018 before D.B.

P

{(Muhammad Amin Kundi) - (Muhammad Hamid Mughal).
Member Member ’
13.08.2018 Mr. Muhammad Amin Ayub, Advocate counsel for

- the appellant present. Mr. Muhammad Jan, DDA for |
: respondentsAofﬁcial present. Due Eo-paucity of time
| . afgﬁments could not be heard. Adjourned. To- come up
_ for arguments on-11.10.2018 before D.B. : _ '
S as a0

Member Chairman

1 l.'i 0.2018 Appellant in person and Mr. Zia Ullah learned Deputy

District Attorney for the respondents present. Appellant seeks
adjournment as his counsel is not in attendance. Adjourn. To
come up for arguments on 27.11.2018 before D.B.

)3
ber . - Member ,

rd




10.08.2017 Counsel for the appellant presen’t.'!\/I:'r.“'l\/lu-har‘nm'ad: Jan;
- Deputy District Attorney for the respondents present. Learned *
counsel for the appellant seeks adjournment. Adjourned. To come * .

‘up for rejoinder and arguments on 29.11.2017 before D.B.

’ ~ ~ a .
P T
(Muhamma in Khan Kundi) (Myghammad Hamid Mughal)
Member (J) - Member (J). .
$29.09.2017 None present on behalf of the appellant. Mr. -Ziaullah,;}f:’-‘ }

Deputy District Attorney for the respondents present. Notice Dy )
be issued to appellant and his counsel for attendance for =

07.12.2017 before D.B.

(Gul Zeb Khan) (Muhammad Amin Khan Kundi

Member Member :

07.12.2017 Clerk of the counsel for appellant present. Mr. Ziaullah,
Deputy District Attorney for the respondents also present. Clerk of
the counsel for appellant requested for adjournment on the ground
that learned counsel for the appellant is not available today.
Adjourned. To come up for arguments on 13.02.2018 before D.B.

nh

(Ahmad Hassan) (Muhammad Amin Khan Kundi)

Member (E) Member (J)
o ,
13.02.2018 Clerk of the counsel for appellant present. Mr. Riaz

Paindakhel, Assistant AG for the respondent present. Counsel for
the appellant is not in attendance due to gencral strike of the bar.

T come up for arguments on 18.04.2018 before D.B.

ember o s -C

Arman




16.02.2017

27.03.2017

R sl
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.
Clerk to counsel for the appellant and Mr. Hamid Ur .
" Rahman (Litigation) Hfongwith Addl: AG for respondents
§ b
present.  Written reply not submitted. Requested for .f o
adjournment. To come up for written reply/comments on
27.03.2017 before S.B.
| J T
. i: .
iﬁ}ﬂﬁ HASSAN)
MEMBER :

Counsel for the a;?p%llant and Mr. Hameed Ur Rahman, AD e
(Litigation) alongwith Addl: AG for the respondents present. Written ‘:f"
reply not submitted. Requested for adjournment. Request accepted. To

come up for written reply/comments on 26.04.2017 before S.B.

Jr

(AHMAD HASSAN) [{. »

MEMBER

Counscl o the appellant and Mr. Sajjad Qv
< ! .
Ahmad (Litigation) alongwith Addl: AG for the °*

respondents present. Written reply submitted. To come

up for rejoinder and argu nents on 10.08.2017 before .
D.B. .
ir
2t
(Ahmad assan) |
Mcember ,
‘s J.r




" 1165/2016
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« e 05.12.2016 Appellant alongwith his counsel present. Preliminary arguments
e T heard and case file perused. Perusal of the case file reveals that this
: Tribunal vide judgment dated 25.05.2016 remanded the case to the
respondents to decide the departmental appeal of the appellant strictly on

. merits. Respondents rejected the departmental appeal of the appellant vide e
. ) ) A
R order dated 14.10.2016, hence the instant service appeal. » *
,«;;, . . * Since the matter requires further consideration of this Tribunal and
R . . e . :
. * £ 3, :rted the instant appeal is also within time, therefore, the appeal is admitted for .
~ A, - - . " . . ) ey s
~ oessFed . regular hearing subject to deposit of security and process fees within 10 ' |
~e oy
~ LB days. Notices be issued to the respondents for wfitten reply/comments for ,
_ ", (4 - ©/-2effbefore S.B. ’&"1"
v‘-‘..‘;‘ .s "': - -
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L .’ “ '0 19.01.2017 Clerk to counsel for the appellant and Assistant AG for
L. respondents present. Written reply not submitted. Requested for , § ¥
o : - Y
o, v _ adjournment. To come up for written reply/commen*s on
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Form- A

FORM OF ORDER SHEET - -
Court of L
Case No. 1165 /2016
S.No. | Date of order Order or other proceedings with signature ofjudgé or Magistrate -
' proceedings . o
1 2 3
1 21/11/2016 The appeal of Mr. Muhammad Haroon resubmitted
today by Mr. Khale Rehman Advocate may be entered in the |
\!nstitution Register and put up to the Learned Member- for
. .: \ ’ - . ‘
proper order please. :
o “.i*. '- ' \\
- \4 REGISTRAR -
2-

This case is entrusted to S. Bench for preliminary hearing

| tobe put up there on _ S ( 2_'“/6

p—

MEMBER




The appeal of Mr. Muhammad Haroon Khan son of Muhammad Farid Khan Ex-DM GMS Bartoni

: Mansehra received today i.e. on 11 11.2016°is incomplete on the followmg score which is returned to

the counsel- for the appellant for completion and resubmission within 15 days. /

1- Memorandum of appeal may be got signed by the appellant
2- Copy of judgment of this Tribunal mentioned in para-6 of the memo of appeal {Annexure-G)
~is not attached with the appeal which may be placed on it.
" 3- Annexures of the appeal may be attested.
4- Annexures of the appeal may be flagged.
5- Five more copies/sets of the appeal along with annexures i.e. complete in all respect may
also be submitted with the appeal.

Nojl (gﬂt /S.T,
~ot_ /Y /7] j016 o _
REGISTRAR . .
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA

. : S PESHAWAR.
* Mr. Khaled Rehman Adv. Pesh.

A‘?/Z/? | @ﬂ/Zﬂé"




'\f‘ :
, BEFORE THE SERVICE TRIBUNAL, KHYBER PAKHTUNKHWA,
‘ PESHAWAR .
"~ Service Appeal No._{]b /2016
Muhammad Haroon Khan................ ... .. . Appellant
. Versus :
The Govt, of Khyber Pakhtunkhwa and
(o1 811 £ TSP OTPPN eenereaans Respondents
INDEX :
$.No DESCRIPTION OF DOCUMENTS . | ANNEX | PAGES
1. Memo of Service Appeal 1-6
2. | Extracts from the service Book A | 713
3 F.IL.R dated 14.04.1999 | B | 14
Judgments of the session judge, : }
4| Battagram dated 23.06.2001 N R
Judgment of the Hon'ble High
> | Court dated 19.02.2003 D | 04
- Judgment of the Supreme Court of
8- | Pakistan dated 07.12.2011 E | 4854
7. | Departmental Appeal | F 55~5§
8. Judgment of this Hon’ble Tribunal G |59-63

dated 25.05.2016

9. | Appeliate order dated 14102016 | H | &4

10. | Wakalatnama

Through

Dated: 11.11.2016




o BEFORE THE SERVICE TRIBUNAL, KHYBER PAKHTUNKHWA,
PESHAWAR

Service Appeal No. llés /2016

Muhammad Haroon Khan S/o Muhammad Farid Khan R/o
Village Gidarai, Tehsil and District Battagram. Ex- Drawing

Master, GMS, Bartoni, Mansehra

Khyher akhtukhwa
Service Tribumal

....... Appe“antiury Ne. _Lj_gl
Ve owea AL 1122/

1.  The Govt, of Khyber Pakhtunkhwa through Secretary,
Elementary and Secondary Education, Civil Secretariat
Peshawar.

2. The Director, Elementary and Secondary Education,
Civil Secretariat Peshawar

3. The District Education officer (Male) Mansehra

C et eeerererereenereeseenerraraeeneenens Respondents

SERVICE APPEAL U/S 4 OF THE SERVICES
TRIBUNAL ACT, 1974  AGAINST THE
IMPUGNED  APPELLAT ORDER  DATED
14.10.2016 PASSED BY THE RESPONDENT
F\ﬁﬁeﬁm—day NO.2 WHEREBY THE DEPARTMENTAL APPEAL

R e OF THE APPELLANT WAS REJECTED.

\‘\ R ‘ P'I;C‘AYER '

On _acceptance of the instant appeal the impugned
aggellaie order _dated  14.10.2018, passed by the
Respondent No.2 may kindly be set aside and the appellant

. may graciously be reinstated in to service and be

(( | consequently appellabit may be dllowed refirement on
- aftaining the age of superannuation and the consequent
Penslonag benefits efc. for the service render by appellant.

Re-suz,mgtted, to

arngg f"\ ed.
. N 'FY)

~day

”\\\\\u
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£
. Respecifully Sheweth:

Facts giving rise to the present appeal are as under:-

1.  That appellant was appointed as Drawing Master on
13.12. 1978, and performed hIS duty regularly and
continuously to the entire satisfaction of the superiors

T, moment ha has 2t e
and thus o‘ﬁhis credit long drawn meritorious service. _g; ;7:)

S

He was lastly serving at GMS Bartoni, Mansehra. (‘Copy

of service Book is attached as Annexure “A").

- 2. Thatin the year 1999, cppelldnt was falsely implicated
in a murder case vide F.L.R.N0.128 dated 14.04.1999
due to family animosity of relatives and was thus

arrested in pursuance of the F.L.R. {Annex :B).

3. That after the arest of the appellant he was
suspended w.e.f 24.06.1999 vide order of the even
date, which suspension was con’rinued/‘ex’fended vide
orders dated 05.06.2000, 13.09.2000, 07.12.2000 and
05.06.2001, thereafter, the suspension was not
extended vide entries at Page No.13 and 15 of the

service book ibid.

,a-;,,,,‘

. P

4. That subsequently the appellant was (¢ @(’I(m@?o(.’

the Court of Session: Judge, Battagram and after
conclusion of the Tral he was convicted and
sentenced to death vide judgmeh’r dated 23.06.2001
(Annex :C). Being aggrieved of the judgment

appellant filed criminat appeal before the Peshawar




3

High Court, Abbotabad Bench, which w’os partially

Q

imprisonrhen’r. Being further aggrieved, appellcn’r ye’r

oA |
preferfonorher appeal before the Supreme Court of

o

Pakistan, which was also parfigily allowed and the
sentence was further reduced vide judgment dated
07.12.2011. (Annex:E). in Pursuance of the judgment of
Hon'ble Apex Court, the Appellant was later on

released from captivity after serving the sentence.

- 5. That the date of birth of the appellant is 01.01.1952

~and thereafter, his date of refirement falls on

01.01.2012, on which dated of the appellant was
behind the bars.

6.  That after the release, appellant preferred depcr’rr'nen'r
appeal before the appellate authority. (Annexe:F}. for
reins’rdtemen’r and consequent retirement and
pensionary benefits etc. but the same was not
- disposed of within the statutory period hence, service
~appeal was filed before the Hon'ble Tribunal which
was decide vrde order 25.05.2016 (Annexe:G). and _
#ov decision o lfft: Qﬁﬂeﬂz
(= case was remanded to respondent No. 2{buf the same

was rejected vide impugned appellate order dated

14.10.2016.(Annex:H). hence this appeal inter dlia

amongst on the following ground.




==

GROUNDS:

A

That the respondents have not treated in accordance
with law, rules and policy on subject and acted in
violation of Arficle 4 of the constitution of Islamic
Republic of Pakistan, 1973 and unlawiully issuedthe

impugned appellate order and refused to reinstate

“the oppeilonf and cllow'_‘oiher service benefits, which is

unjust, unfair and hence not sustainable in the eyé of

law.

That opbellont was innocent and was falsely been
implicated in the case due to enmity of the ciose
relatives with deceased party and was convicted on
the basis of false evidence adduced by the opposite
side. When appellant preferred appeal before the

Apex Court, during the pendency of the appeal,

almost the sentence of life imprisonment was served

out and perhaps due to that reason, the Hon'ble Apex

refrained from delving deep in to the merits of the

case.

.?
A

That be that as it may, the offence Which the accused

was charged with, was not one of moral turpitude and

therefore, the same was not falling within the definition -

of misconduct as pef Rule-2 (1}{vii) of the Government
of Khyber Pakhtunkhwa Government Servants

(Efficiency & Discipline} Rules, 2011, therefore,

IeS



)

appellant is entitled for réinstatement and retirement

 benefits.

That till date, appellant has not been terminated form

his service, therefore, on the date of retirement i.e. on

'cﬂcﬁning the age of sUpercnnuotion, appellant was

civil servant and therefore, his is entitled for retirement

benefits under the rulés.

That initially appellant was suspended from service

“and period of suspension was extended for some time

but the same was not further extended and as per

Rule-6 of the Government of Khyber Pakhtunkhwa

Government Servant [Efficiency and Discipline) Rules, =
- 2011, if the period of suspension is not extended with in
30 days of the expiry of the initial period of suspension, - -

- then the Govt servant stands reinstated and as per

Civil Service Regulations 420 {c} A suspension followed
by reinstatement does no entail forfeiture of the past

service.

That simitarly under the Civil Service Regulations 417-A,
if an officer who has been suspended during the
inquiry in to his conduct, attain ‘the age of
superannuation beere the completion of the inquiry,
the disciblincxry proceedings ogdinst_ him shall abate
and such office shall retire with full pensionary benefits
and the period of the suspension shall be treated the

period spent on duty. Similar references can be made




X - to Civil Service Regulations 416 and 417. A person is

‘olso deemed suspended when he is' arrested in

pursuance of a criminal offence.

G. That appellant has served the Government, for about
22 years regulardy and continuously with meritorious
service record and he is entitled for the pensionary
benefits ‘under the rules and keeping in view ’rhe'
peculiar facts and circumstances of the case,
appellant is entitied on pensionary in the interest of

justice and fair-play.

H. That the ground mentioned in the appellate order is

misconceived and the detailed groundin the appeal
(i

r——

w*e;ec not properly dpprecioted in comect legal

prospective. The impugned appellate order is illegal,

vide, unlawful hence not maintainable.

It is, "fherefore,- humbly prayed that the instant appeal

may grociouSIy be accepted as prayed for above.

Any other relief as 'deemed appropriate in the
circ_:umsidnces of the case not specifically asked for,
may also be granted to the appeliant.

Through

Dated: 11.11.2016
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OFFICE OF THE DISTRICT EDUCATION OFFICER (MALE) SECY: MANSEHRA

. e

|

SUSPENSION R ' .
In continuation of this office order No0.39459-61 dated 26-06-99 the

suspension in r/o Muhammad Haroon D.M. Govt: Middle £chool Bartooni (KD) is hereby
extended upto 28-4-2001.

:  Sd/-
DISTRICT EDUCATION OFFICER
(MALE) SECONDARY MANSEHRA

Endst: No._14141-42 / Dated 5/ 6 /2001
‘Copy forwarded for information to:-

1. Director Secondary Education N.-W.F.P Peshawar
2. District Account Officer, Mansehra. _ ,
. Sd- ' '
DISTRICT-EDUCATION OFFICER
(MALE) SECONDARY MANSEHRA
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TCT EDUSAT ION_CFFICER_(MALS) SKEY: MANBEZAL "
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OFFICE OF IHE D § L BIUSAY : _
Co ‘ s ' ‘ : ' 1< _..7‘)

s SUSTRENSICN. o S

- ,«--“; . Imecontimetico of this office ovder Noo.. 394‘:99-61 dated.
26. 06-—90 the pugpension in /e Moh.cmpad Nsroon TN Gowvths

Middle Selzcol Bartecul (KD) is he rczhwm'tanied uptp C8=4-2008.
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Kitcnary Batagram in cdnneétion with o case,
‘attending tho court pfoceodingq “hen thoy reached‘q,.“uj;.

ncar eastren gate of the coLrt it was dbutv ﬂ515 hou*a

. ' " .dn tne mean time, Muhanmad Haroon son Of Farid, rosidont

of Geidrri started flring at them wlth flre‘arm, Irom

) j the front sxde ‘AS a result of which Nadlﬂ Khan'

D

occurrence was:. stated to have. bcen seen by many
other people present on the spot beSldeS him

Motive for the occurr»nce 1s prevlous blood feud,p«

YAt At g e NN

s

- ' : o ' offence mhe report of complalnant was reduced 1nto.”

W

, ;éZ%;ZQQ&' on the basis of which case vide FIR 0128, dated ‘;;?
; //i:i;:’/’ 14,4.1999 v/8 302/324 PPC was, reg sstered ’Valngt theA;ﬁ
utnﬁﬁxaﬁﬁn accused, | - - A )

‘ g ' | 3. After completion of the,in%cétigatipg’

local police through prosecution branch submitted.
! A chnllan_boforc Judicial Magistrate, Batagrem who .. .

after compllunce of provisions u/s 190(9) Cr,P,C

sont the same to ¢his court for tpial, . 1.5_353;&”ff{'

[ —

4. Accused was summoned from Jail, wha. .

appeared and after compliance of provisions,ﬁ/sg; L_”

'.’5 i
N 4
q

4y

4 9b5r Cr.P.C Tormal charge was: framed and served.;
.H i L.

g _ a¥  upom kim, %o xn*ch he pleaded not ¢uiluy‘wnd claxmcd
g f’ o AT

B AR (% 2N Proaccutlcn in support of thn chnrpn clqminod

R L
! PR eI,

11 witnesses and ¢losod lt .evidenca, Tho vuuumv or

oy S

proracution ovidenca is an dor . '. :5

NI N,

TSN e e
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, Caorfitice b

ﬁ‘ggig;guék33iﬁhdlr Khan, same was packed snd uealed into parcel. ixn..

1A ....-, a0 c'u‘n‘d yreovarad one black belb Pz al om'wn.h Xash Pu .
sfs e RIS 'Y .

13%% 30 voco Pintnl from the wnst of “the accusod o

030

5, Pﬁ1‘ﬁhhammad Afzal THC,

.

5. - On. rocelpt of Murasila-, _

T e L

it conisents into&thu FIR, O Ex, PA FIB EI PA 14 1n~h13 :
hand writinﬁ and bears his true sign atu;e.

- ;v." DR "-k,‘/’

T Pw2 Aoous Sanad P.C 157,

6. This . Pw brousght " tho Murasila to DOliCG

station for the reg tration of the case .- Be. i*-alao

marg1nal WltnCoS to recovery memno Ex, ,Pw 2/1 v1de which

1 0 ‘toox into his posscssion one dblood. staincd shiru or ’

doceased. Dlldar whl*e in. colour klnd X, T P1 handod

')
ovorto i by doctor alongwltn post mo“tem~rep0rt
samo were packed and sealed into parcel by the I 0

1n his presence,

7. is Pw deposed that 1,0 1nspected ther Spot
in hié ~rescnce and during spot 1nspcct10n he *eoovered i
some blood alrna earth from 4‘he ploce of 1n3urod
‘hia presence, Iu his presence I.0 also recoverad ono:*
capty shell of 70 bore P2 01vlng smell of fre ‘
disch;.ge near the placo of accused ;ituated”insﬁio '
the gatc on the westren side of the stairs and Lookﬁ%:ﬁ -
the samc into his posse051on v1ae rocovcry mcmo :7 Pu 5/1

Puti q13 Khan son of Samar Ali Kh?n~.ffw5'”

8.  He is marginal witness to recovery momo

Ex,Pw;A/ﬁ vide which I_0 during thé'persoﬁal séarcﬁiaf

}
.

in his pxescncc and in hredcnco ol THC AmJid Husae min

Pt doctor T ~-a Qn M.0. DHQ na“nltal Bntarra:
9. On 14,4,99 at 3.%0 BM b ha ex anlned Dlldar

Sher Afzal Khan, aged 29/30 yuars caatc Swatl'} 

TN

resident of Banda Bala,

P
externsl cxamination he
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1. An nntry wound of a fire arm on’ anuerlor,

aspect of right chest %= betwoen gth’ and 9th:=s'
inter costal space abolt” } x 4 " in’ aize b
skin k= 1nto muscles and dbody cavzty.deop,
. *naurea the vital organs, Patzonu was. in shogk
and blood pressure was unrecordable Evergenc
- treatment hao glvon . ' S et
‘ Probable duration of injury: 15 to 45, mlnutos“
- Woapon of offence; Pire arm injuries_. . .. °
' Nature of injury:Grievious, S lsait
He nrnparee medico legal to tho effc ct. whAch ®
is LWL5/1. R R l.i..';‘xzx.'z;:;i,:
| On the satfic day i.e 14.4.99 he examlned L "
! e
Nadir Khan con of 3umandar }\Jmn aged atatt 46.yoars,
, r/0 Banda Bala, brought by ASI, P.S Bata@ram zmu ;
5 exanined him at 3.30 PM and found thc follow1ng- e
. 1. Ensry wognd of fire arm in eolgastriur' bout
= 4 X 3t in eize, Skin into muscle and bhedy ]
) b;ﬁégiéyﬂ/ : ~ cavity (abdomen) deep, . P RN j@;f
E ' ,,/f’“”’#ﬂ¢d[. 2. =it wound on right dbuttock on the ianer part P
i ‘ L e . R
- ‘:Erﬁ;f'.éiMJV" shout 4 % 4" in size with everted marging, «;?~448§.
| REIORN . . P B
y e there Wos wassive bleeding Lron- the exibrvwound e
. , and paticnt's blood preasure was not recordable, . !-%
_ ; Buergency treatment was given nnd patinnt was P
refevoed fo Ayub Teasching Comaplox for Yurthar!. P
H . . [
- I - B - 3 - o . N o o | 'lv
.0 7/ managoement | - : . i i
/ Timoe between injury :About 1% to 4% miunutes P
§ XY chused by fire arm and in case of both the - i
| injurics the nature of the injuries wore . I
grievous, Medico legal report to this effcect-.. - E
. . . R K
proparcd by him is Ex Pw,5/2 , same is in NERE
. N a . , S :
!: ais hand wrltlng and beaf’his true‘Slgnature; . i
| . Ce
| - )/ 2 On the seme day i.e 14.4, 9. at 4, 00 P he .. l.i. :
| ) s R
| /< 07 conducted antop sy on the dead body. of Dl;dar ann aon of g
i Sher. Afzal Khon, aged about 20/%0.years, brought by ASI,
P .3 Batagron, identified by Attaur Rehman sgon of “urqgn
- r/o Shagay and Hashom Xhany son of Jahdnglr Khan, r/o '
Banda Bala and on external examination he .found that.: L
. : o L : I 2
. tha deceassd was a young healthy man of about 30 years:: 1o
with goed body physigue, eyes closed, shaved white. .-t o i
S . . o i
. ) ' 34
) colour withx shalwar and Qameez,
s
- cr ety anaseepttuboviint O [RAE M S
B R AN SR N """-'".‘.::..«s-«e-t“"?ffi?:@‘
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‘ . 'Anuo "hoc& and death
%é225%$»V* Probable &

= ' Post mortom rcport consiuting of five ‘poges’

"at about 9,00 M he' alingwith: Jamllur Rehman T, c gsj_f

5.

1,’An"entrv oand'of'firc‘arm

about ; %" 1n glz

P '.'~>. m. ‘

TUTERNAL EKﬁHIFA”IOn-,.In thO”ak reglon rlgnu pleural

e e

‘egion- ﬁalls ‘were injured; peritonium was

.njurea and was full or blood stcmucn was‘

mater*al, small intestine was' ¢ound injurcd
Larme intostine was found 1njured livor 1n3urﬁd

OPINION » In ny opinion death of tho, poriion is duo_to_j;
iro arm injury. causing injuries to ‘ho vital

orpans Like liver, xtonuch,'nnﬂitonxuﬁ 1&&@ '

colen ‘ond vessles. Injupies to uhcoo»uuructures

resulted into mpssive.internal hucmor'mngc

.- The .case, of, death o severe hacmorrhagn

Ve denl Lga o

About 1/2-hour to ocne.: hour 3uyq'
. Fime be+ween death and post mortem 10- to 1

R IR wepii

; including pcctorlal is Ex,FM, 'uﬁ‘.ﬂhm

After postmortem examination he handed_over

'J}- clothing of: the deccased duly sms'ncd byih:un"'_t
g O of '1’.'1(':.‘ I"Ollce ",J,OD.GU.Lt‘I ® Iﬂ document“ on 16 4 99
étﬂmgﬁeaa. 'xnvoutlsatlns Officer made' a‘query: from: hin

regarding the’ ‘bullet,: .as. thorc was, no“exit
wound and . he answered the _query v1de hls

.rcvort dated 25 4. 99 whlch is EX b2l énd'the

ame 1Q ag follows. ~J*-.ﬁ.um.mn§1A¢;

10, He qenoaed that .on tho day o* occurrence'

i .a
s ..
' o

left for vil 1agc‘ ohani.for the. 1nvestlgation of a.

criminal. case registered: v/s::337. FPC and also

for.the .recovery of'Wapda:aues 1squed agalnst per

residents of village Batagraz,

BN \J~ -

cav1oy wero found 1njurcd r‘ght luns was 1nj iv.

ST ER RNy
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of Wapda recovery “u2s ., he reached Colony Patagram, X0 b’

on Skanlai road, he heard report of fire shots and

veport of huo and cries Ironm tho alde of court .

T ,‘..('
v . -

premisen and alno Suw' that p"oplc wore runnnnkvaltorfT"

a percon o thought that 3ome occurrence migh‘ have B
taken place in tho c0urt‘prcmiscs 50 he waitod for
a whiic and watched the situation of running of a,
person sad its. f0¢lowo . de deponoad that he was',

_near the Ara chhlne of Malang Xhan on the uppor side
at a shorter dlsuancc_ He got aside , 50 that tne

person rurning , may not change his aircctlon BRI

Sceing them in uniform, He saw that the person running
a head of the mob was some time- looylng back to the _
mob , There was g crylng.ln'the'mob, calling every body'
‘to catch hold of this man as he has killed two persons
in the court prsmises, The person was fully ex haus»ed
coming néaﬁ us , he (this Pw) steped a head and.’ '
éfarrnsted 2im,As the s tuatlon _was. very’ﬂuch tenso, and

ORH hc was wesried about the ecurlty of the. person., arrcs d

by h*m S0 he made a wirless call to the P.u on which

anhargc of polxe otatﬁon Batagraﬂ namely: Banaris Khan

rushed to ards *hE hls place and he handod over the
'accused ts him, Banarl“ Ehan inquired the name f"om the
- yaccused and then condhcted his perscnal search- and -
recovered ne waistl 27 P3 of Pistal 20 bore from. the.‘r
Possession of accus od in his presence and in prannce of
other witpass, he ook the same into hlS possession .v‘v

"and’ prepairad Tecovery ‘Hemo L-,PW.4/1 He ' further. deboééd
/éfthat on the arrest of the ‘accusged he repllﬂd that he \

has ﬁot comnitted thn murde” Thereﬂ’”er he accompanied

Banaris Khan ASI to the dlace of occurrenco and in his.

presence , during the spot inspection  Banaris Khan ASI©

-

picked up Liood st

sd cartn from the Spet ond an ompty -




—— rae=rs
S )
_ -of Wapda rccovery dues | he reached Colony Batagrom
_,f"\' . & % . . o T

‘on Shanlai voad, he QPQ;. report of fire shotc and
b
report of hue and cries from the side of court

premises and alSo Sow that people were runnlng after
a person, He thought twau-QONe‘occurrence'gight haye_{
taken place in the court .premises, so he. waited for"ffﬂ

a while and watched the situation of runnlng of al*

Pt SRRY

person and Its -followers, He deposed. that ho wad Q:"

o~

arepAreE

e,

near the Ara Machioe of Malang Kpnan on Lhe upper 3ide

K

at a shorter distance, He got aside .| 5o that uhe

]

person running ,. mey not chango his directlon g

e e T PR e

seeinp them in wiform, He say that the person runnlng o

a head of the nob v“oluome time lookrng back to the

-mob _ There was a cvylnv in the mob calling eve“y body
to catch hold of tals man as he has Killed two persons
in the court prbmloes The perscn was fully.exhaus ted -

comlnm noar s he fuhi PwY) steped a head. anﬁ
y \ P

Jlijr’”T:@{rmrestod him, as the sxtuaulon weas. very much tenoe and'x
akas 4

GLE;» B pe was: worrisd about *ha security of the perscan. arrested;

by hzm S0 he made a wirless call to the P,S. on whlch
Incharge of polie statlon Bauagran namely; Banarms Khan

rushcd towards ¥ his place and he handed over. the:

accused to him, Banatris Khan 1nqu1red the name’ from the

paccused and then cond;c.ed his personal scarch: and

'rﬂcovered onz walstler P3 of Pistal 30 bore frqmrthéﬁqz’“.

- . possession of'accused'in his presonce and in preseﬁbéﬁéftjff
other witness, he took the same into his'pdsgessionﬁ ';’J'.ﬂ}

~-"and prepared recovary memno B, Pw.a/q, He Turther deposed .

PR s . . Co i
= ;7”/x,unat on the arrest of E?c accused he replied thet ne DT b
a : - T e |
J \ s
/’ has not conaitted the murder, Thereafter he accompanied

Banaris Xhan ASI.to the place of occurrence and in' his

. presence , during the spot inspecticn Benaris Khan ASTY
” . picked up blecd stained earth from the apot and an empty - .
‘ - ",.' : -
Attested tg be e

Trug Py | ’//X
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of_ao,bore Fistal from “he spot po. vide rccoveny‘memo 
._Ex,Pw,g/q ané.pac.pa and,seale these articlesiinfoﬁy
ifferent parcels in h p ésence; He was aléo“éxaﬁiﬁed?
* the I O uss 159 er .£.C, 4 | L i

w7 i Musafar shah (complaindnt)

o .
Al

e l compiainunt of the caso and hls s

1,
statemcnt has glr eady been mentioned 1n the earlie r part
of. bhlo Judgment _He ha¢ -narrat sed the story of FIR in
his statementu . o S e

F»3 Nadir Khan (injured) BRI S

12. He has narrateg the same suory as depoaed

0y complainant , Musafar shah, during his ~xaminatlon )

in chief, hence no need. for his enroduction ‘~'**ﬁ

Pug Banarls-Khan 431;

. ‘ 1 On gettin information about the resent
R & 2y P

occurrence he woent to Civil hespital Bavagram vhere one’

B3

: HMusafar shanh son of Chatary resident of uanda Balg - it

béZ?;ZQA&;, lodved Teport ztout the occurrence to hnm which ke i L

«r/o“' 150 wpits 114

s G -*oduced the sams into wpitip
7

EX,PA/ﬂ, AMfter recording the Same | he read over it ..

O

»
09

in the shape of Muraila : !

te complainant who aftpr'JdﬂLutln? Lae Jams to be

orroct thumbd iuvressed +the Same ae sent this Myp aslla o e

through - 4bdul Samad F.C to P.§ for registration of une

R el TUr T

¢38%. Therealter ne prepared inJjury sheet ef Dildar

}
+

;&e;ﬁﬁdéceased then ind urnd which is Ex,Pw, 91, He‘aLSO“pfépareéfTIfffﬁji
S injury sheet of Mndip &han injured vwhich ig Pw_gro. - j;gﬁ‘g
He deposed that within a short spain Dildar 1n1ured g o fﬁ ?, ?
- - . ‘ : R
it i Buccumbnd to the dnjury ang he propared hia inguont o por‘ l ' I
i\i?i"'"“ ‘ p L 1% 09 /%5 and oo df’u.w body wan handed over te the dootor : " i:
| - f()’ . '9; / ‘ fr),r*- pont mortam Craminantion :;m,d~ ho also J.n;_Lormeci 'POIice . ;:_5; § ‘-'E'
/ : S A
Station abous the deatn of Dildar doccased . He dovoand -
‘ ' 1l

. ‘that A% this junciyre he was informed by mnde iH" that

Bt Lol TP

- - he haa a”PC”“ ed the secuseq near Batdgram vmllqge and on

this information he (this Pwy went there and formally

o'~
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higirict & Danmiond

Batgram

Ve

188

iarrestedjthc~accu5ed and ook his personal search,. |

Durnm' Svareh of accuse:

1 he recovored one wais ler blac %

..colour aloqgwith_a b’ﬁ' velt which wag utachnd to

the bla ck beols

AT

same 15 P3 and Py rcopQCblVGl” ;’Qaﬁa'

were faken into nis.posse

vide rncovch memo Ex Pw - 45
© He also breparad Skiteh of +the -)lace where i‘rom he arrns ued'

the accused eng e_¢ecbe& recovery, The skiten is ty Pw 9/4
Ther:after he inspected the SPOt, and during spot’ 1nspect10n
he took ints kis rossession one empty of 20 bore Plstal P2

and blood staineq ecarth vide rocoverj nemo Ex Pw 3/1 iﬁ*
pfesence of the marginal witneases, 4

e oealcd the emptyt

in parccl o, o und blood s»alned earth in parcel Ng 1.

Thereaftor he “ccorded statements of’mqrglnal wi nesses

u/s 161 Cr P.C, He .PTepared site plan Ex

-FB on the
p01ntatlon of eye witnesses,

@ vide hig application'j

Sx.Pw‘g/s obtained five days police custody Ler the.
{ aceused, On 15,499 ong shirt blood stained P1 veloaging
©o deceased, Dildar Khan swac taken into pos"c ion . by hin

-

vide Tecovery mano x r-,gfﬁ in: preocnce of »n

e- ma;glnal :
oame was Dacxea and sealed 1rto ancel ~Hb

recor d'stat citent of Nagip I ¥han Py

Witnesses

in Ayub ULdlCam Complex .

i

Abet abad, Cn 2zn, 4,99 ho took - ¢nco ‘his possesaion one'. )  §;'}1

shirt P5 bloean Stained having co;.cspondlng et matics ff %

- S e L . RN

beionging to Fadir Ehan injured Py producad beforo him '§7'§§
by Attaur Rehnag /o Ko Banda » SARCTwWas bokoen into . i
PREsession by hinm vide FECIVEDT momo Rx.Pw,Q/R‘in . j;:;k
proccnéc of the m&rgigal witnoqées? ‘He also rccordhdJR( B :j é,_%
Statements of m;r"an v;oaouuc.j e sent bloc:d ctcuuod. ! :r '

AT

e e et

earth andg clo“hea to Chenic

*Yamlper/SOralo. is Qideyx,u,ﬁn

his docket Ex.Pw;9/7; He ﬂlacec ca file thé résulf-of.f-ﬂflf”

Chenical EKamiuer'which is EZ,Pw,9/3, . inen he bandeg over

1o stigation
b3 i

7 0/'2/ '///ﬁ
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o A Pw10 doctor Ouzair'Sabir1 Ayub Medlcal-Csmplg; :

_ - Abbottabad, - BRERER Y

.

14, On and vefore pzia April, 1999 he waslnos’ ed.

as Registrar Surgical A" Unit pyud Medlcal Conplcr

AbetL&bdd, Nadir fhgn sor of Sumandar Khan */0 Batagram

shloT |‘

is Pw issued a certifigat -in eopect 0£cuurgery and

the time of internal injury, Certlflcate ﬂ this roﬂpcct o

is ExX,Pvw,10/1, which i5 in his hend wr ’ing add bears

' ‘ - Pwq4 TFida Muhammad Khan I*snector :

15.EHe dﬂpou“d that inves tigati n 1n thla ca se

was conducted by ¥ B“narﬂs Ahan ASL Hc &fce COMP7CLlon N

£ the invess cvlon gub‘ tca comp“euu challan 1n

this case on g, 5.1999, He also irnterrogated uhe accugea

e

V2

during the periocd of cuu'odd

Cﬁ—' 16. Thereafter statemant of aceused Udu roco;aod
af -

under soction

4z Cr.P,C, whercin he deanied che a]]ovatlons

‘M

and profaused nocencs | He neithﬁr-wJ”hcd to kvoduce oral’

defence | howeve- ha placed on file photo copy of his

o application and photocpies of affidavits whieh are "Bx_B4e

. to =x,D7y d“a'rnILmd on these documents, Hoever he did not
ertified LIS 87 of ¢ ' - ‘

fesor 10¥Lsh to'be examingzd on oa th,

17 I have heard arguments of lcarﬁed SPﬁ a031stea
by counsel for cowplainant mnds desencencouascr dihava‘

Examings ponﬁ through the record,

D‘-f!'"t M e, ‘Pn— eyt

B: ‘}:gfrl'l'

'/5'073f1’

18. The pros=zcution ¢ se malnly hlngO“ upou the
gye secnaécount/-vidence furnis shed by Muoaf ar hhan
complainart Pug azi g dl? Xhan injured eye bvtae PhB

circumstantizl evidence in the shape of medicz. lngal

v

reports of Dildar uhan-doceased.then 1naLred and had*r Khan:‘

s Pu, BX.P¥.5/1 and Ex,Pw.5/2 ro pectlvely prepmred by




doctor Faza . RQoyu A@O, 2HQ, - hospital Batagram Pus,””‘
Post mortem ro port, Ex LA of Dxldar Lhan decessed -
. f o '.,' h.,'._ 2
. Prepared by t‘c said doctor, ho ¢onducted autopsy‘

on the. perscn of deceased Dildar at 4,00 PM aftor
his death in the hospital ang medical cor tificate”

()
w

furnished by Doctor Cuzair 3 bir Pwio, Registrar
i

of Ayub Medica 1 Complex abb

ottabad , Who operated '
Nadir Khan icjured pu arm 1naury rocovery

of blood stained cartn from the place of ‘w Nad;r

~

Ehan zng recovery of an enplty of 20 bo”e Plotal P2 gthng

b senarge from the spet vide 'recovery”“f-n-:~~“&
meWo Ix.Pw.3,4 in presence of marginal Qitnésses ';:‘W}:' "
naleiy: Attaur Rehman and Amjid Husdain'IHC, takiné'int9‘~
PoOssess

Ssion of blood stained Qomeecz belonging to nildar,
deceasaed pq by Bomarin Khon AST 'y vido recovery memo

= ;., /7 in presence of The mnareinnd v itnoeniaen namely.
Abdul Somod 1

AL 957 wnd Gulfraz F.C 1¢
accused by Amjid’

6, arrcst ot the

Un xssain THE soon 1? hc occurrence
“NG rncove“' " black bnelt alon

50 bore Pistal fwop

Gwith black Kash of

AICR the walst of accﬁged at the tmc : R
Of,his personal searéh after his arrest; bJ Banarls'Khan fifﬁ',;;é
AST vide fecoveny memo Ix JPwoiuys in prcsencc of" : ‘ 1: iffi"
;/‘0 marginal witness

es namoly Aqll I{h...n and Amald Hu
tﬂpd.quxQ7zJIhC Statenents 5 mar Pnnal
ca’ L C

" oA
Lo .."..;_' ‘ug"-
Q-—C"‘" < ? memos namel«s.

<7 Abdus Samad R, ¢ 157, Aftaur R°hman son’ of
%, 4Agil) Khan Puy

s:sain" I

w1tnﬂauc¢ of The rprovony

“mald Hussain IHC PWG-

b D i fﬁan ASI(I,0) Pwio and x?da hunammad Khan ShO Pw11
txaulh;'}""‘ ) . " . . I'h:':" s
Sistrict & SaSSITT g motive, ' . ' -
Cistrict & as ek -
T Bawre )

3:7'/2// , 19. I would lile to appreciate the'&bOVG‘m
' ( - ' -
/3, Pieces ,of evidencs o

ontloned
ne by one +o see as

to Whpthef'o;er-ﬁ“'~

prosecu ion has haen

able @d bring. home

thaﬂcharge'against

Shadow of doubt or not

. the accuszed beyornd reasa ble

s

my discussion T |

would like to

Fo f OTOME day Light ocourzehce
/I




. e : - . ; e o :\’6 . X
. . . ‘ . . 1{ . ‘ ) . N _ '.
S . : ' - t LG
L7 ' 'h.ﬁ%bﬁ""h 7. Lo~ t '
X wihlch -has Saken Piace ot 3,45 BT on 14,4, 1999 ln the
o i eastren gate of pig »ict Eitchary sa»aﬁram r»gardlng
which report in the hape of uurqﬁlla \.PA/1 y was ]
made by MNusalfaor Shah couplainagnt in DHQ hos pl*ql : gﬁﬁf
Batagran » 2efore Ranaris Khan sS871 within g hO“t 3pa1n
b o~ e
P

e ohé'occurrence It s

. *uzdso
lt lv a caoe of Sln

Son namely. Haroon has been charged for
committing tie i

e murder of Dildar Khan dccb

at the life of

qle accused

auod and for :

Nadir Khan pw offoctlvoly

thus fo quastion: Tor “uh'lituLLou and mis

ﬂPjSU-. Ocul i

recoun’ in thin s Deons fu:m¢nhod

crae

by Muce o tthal conplainant and Nadip Khan. anurcd Pw
Their presencee on the gpoit ig ostablished 10$nxn" 1n ‘
view treip un-shattered strapis

Bht LO”V”TQ o}c acrount
and stamp of grievaas injury on tne person of Pw Nadlr
Khan, Musar Shah Pw7 and X:

adir Khan PwP had depoeed
béfore

"cy " om

’

come to D*otrlﬁ“ Kite zLy Batavrum in conne: tLOh witp;.

this court a4 vhe

time of their st\ucmentq thvt
the day or occurmrence they

alonﬁwith D¢ldar had

procondlngs when_
they reached near the eastren gate of the court, iu

Z was about 3,15 i in the mean time hum“nmad Haroon Qpngf’
it mUV&8?c“nC . c o ;
OS O3 ‘. ey 08 .f Farid resident

of Gidgrsi Sta ueu flzanr at L

hem wzth "f' ;
fire arm i e 30 bore Pic al from the front side, As Qs
Tesult of which Radir Khan was hit and 1n.3urcd cn hlS
| o ;ﬁ]e}“ .,
| wRann ,b‘ 1y with one byljet whﬁlo Dildar wao
istrict & Spsrinen )07
- Batgranl ¥

injured on Nis right side cncot With
4 “

[§-07: /2 o e

{ Wnich both of them fell

hlt anad gou

secand. bullet , wibéisz

on ~“he ground and Then accu““d

Spot, Boih these Pug ar@ thou~h4"=¢ated
\.(\' H

3

¢ deceused but theip *éﬁﬁiﬂ%@f?w

worthy of credenco, becaus -dur

-

»

ng the course of

lengthy cross eXanination by defence counsgel 3*hé

4 _ Statements of these Pus Yere not at all shattePMd and

S R T o e e B
g Vol Wk st

o Z e

’ defence failed to

Uring on yeeand ony wmaterial




U/Q”
eod WA

Lwhﬂ 1T@rom the spot. ¥

ariitic
Q-e-5

*

E\'-ﬂ" Her1

‘o

(‘ {“\r.ﬁ"’"‘al\ “

’Ji aifl
(,7 29/

Medical Complex

ride recovery memo ¥, vop/q duly testified. "
by Attaur Rehman | Amjid Hussain THC, m&rginal_witnesses

and on conducting

contradiction

in
their testimony,

omissions and addition in their statements but these

arc of trivial pnture snd are not sufficient to brusﬁbﬂ

eside thelr evidence. Their presence on the spot and "

witnesosing the cceurrence ig established in toto,. L R

ﬂhﬁﬂ*ﬂnﬁOﬂHT of Tha precend gecurroncs

furnighed by M chah complainant Pyo and injured

usafar
Py namely:; Nadir XKhan
N,

) Pug Zind ful‘v@upport fro

mediCai evidence, “‘edico legal reports of Nadlr Khan

;njured Pw, EX,Pw.5/2 and medico legal report 01 Dxldar :

Khan deceased then injured, Pw 5/1 coupled w1th

medical certi icutc furnished by Doctor Ouzair Khan oabir L

Pw10 , who operzied upon Nadir Xhan injured Pw in Lyub

Abbottabad duly testified by Doctcr“

Fazal -Qayum Pw5 and Doctor Quzair Sablr quo anose"“#-

statements

were not at all ohutuored durlng ‘cros s
examlaatlon coupled with post mortem report, EK,PH

of deceased Dildar Khaz fu

fully

:rnished by Doctor xaoal Qayun
strengthen and corroborate the cye Scen ﬂccount

of Musafar sheh complainant and adir Knan injured oye

witnessgf ! S e
22, Horegver rccovery of bloocd sta xnod cgrtq
gxpg‘the spot and recovery of an empty of 30° bore Pistal

and Banaris Khan T fﬁrther Yend support to the-.

prosecution case

«

25. Accuszed Ham oon after the occurrence fled:

away from the spot and was chased by people anc. was.
arrested near prz Machine f)f Ia "xng Khan -in BS.":&GI‘&Z“J‘

Coleny by Amjid hussain IHC soon after’ the ocev.rrence

his personal search cne black belt ‘*5

YA
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tfieg LA 57
- Vaet Y )¢
g e ave

-ruﬁning from ‘the

e R -t

i \

5\

; — ~ TOE ke “
nLod”,iql plock Hasih Paoof %0 boro Lrisval was rbcovﬁ ed "
’ : \‘a_,

from nis waint by Bonnris Shan AST in prcxonco of Aqu \
whan and ;mjid uL*u'Lﬂ LHC wide rcecovery s 2em o EL-PW 4/1\;-‘

i?d by Aq 11 Ihnn

,
v (,‘fl cif

This recovery momo iag dulyv ‘.
; . - P : sheir stae tg - 3

imiid Hussadin IHC, Banaris Khar AST in theis s Avements” G

which were not at all shatteroed during cross”e”aminntion,‘\

after the occurreonce while

-Thuslm 3U of accused goon -\

SPov and recovery of black belt qlongwlth \‘“"
_ ) : ’ f:

black Kash of 30 bore froa his poso-euolon fully 3

uu')poru the .prosecubion case,

24, Last piece of evidence ig motive It 13 .
esfablished from the evidence on file thet# there is ‘
2 vlood feud ezmity between accus 36d and the dOCCaoed

party and on azccount of this enmlty Haroon accused

committed =

the present occurrcnc

-

T 53310n is

25.

1at the prog

12 up"h t of the above discu

ccuvion has been ablo to orlng home charge

b vond rcasondbra

ed

againzt accuscd_MuhammadﬁHarOOQ

hence he

.

shadow of -doubt is liéble to be convicte

1tn "nlch he is Charged, Thus upon hlsp'“t

TR e e :
e S B

conviction he is convi d and ucntﬁnccd to death

the murder of daeceased D 1+dar Khan undcr éec:)o2B

He Bz s5hall be hanged byneck till ho dies subaec* to the

N

confwrmatlod of his ceatn’ sentence by worthy Peshazar

*

the A .
‘%H gh Court “eunawar circuit bench Abbottabad He ohdll S
s *5
also pay R3, one lac as compensation to the LRs of 3
A . f

deceased Dildar ¥h

N

an according to their shari shares,

or ‘indefault thereof‘to-undergo'fw?-?‘

et

cunder see:5u44 Cr, B, C, . é
12(8&) months imnodso onment, He iz alszo convicted and 1?; ﬁ
sentenced 4o LcL'(jb) yzars R,I and 2 fine ol Ro .20, OOO/- : jlfﬂ“ ?
(fxenty thousangd ior atbtempt bo commit QaLLi Anad of 'gj ;

Hadir Khan Pw uader 3L payment i

of fine he shall suller one year R, under 4he said dgetion
of lav_ Ee is alse convicted and sentenced for cauging i o
g
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| . accused under,soction
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5¢4A Cr'P

to underimo niv ey mon
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Lven

Joreyriee gt

directed to file

within s seven days

accused fvea of costs

worthy Poshnwar
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ALY spexiocd
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Annocunced
“ertitieg Usa p» o
“0"5 Os!‘ )- "‘Of),y
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&/‘.602

Examiney
r‘"?-nqna%@u~-'
lddtgl l}“

J§5:57/+

NO.;G‘

fourteen pages,
- uor“eoted vher

e P RAIRE N

b

thouoaud)

to Wuq1r Khon P,

Lo

an apneal bélfore

crrcuit bench AbboLtabad
Copy oL
A “e¢crence be made to N

High Cours

R ﬁaaﬁw&awiﬁauwaﬁ%vihr&oc
of appzal /rovisids _

CeI tified tnat tplo

the. COFVlCu/

324 jPC de Shall also vay

ag compenﬁwtion undexr uCC‘

-0r - indefgul theoreof

hhx prlinnm“ni Jnnollt of pec:

accusod fconvic Accunad

a

Liomanl bhaels O Jail, He is

Y

worthy Hiph Court

Fa1nst hig conv1ctloa

tho J"dgwenu be glvcn to

‘ki

bgvcul bench Aboattabﬁ#

B Jagqaodb J
Ba agram

“udgrent
Esch page has
avesnr necossury

consists of
been read,

Qnd olgned by me

Se 81c&é uéie
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GS&PD, I\‘_'iNFP. 472 RPHC,’ ’ouoo-fI—z-lz»ss—-('w ' o @
ju;lgmelnt Sheet :
lN THE PEST(RAWAR H1GIE COURT, PESH)!'%XR CX RCUTD 3‘6.
ABBOTTABAD.

JUDICIAL DEPARTAENT,

CYﬂN /// ..of,, «f’(’j 199

L R

JULGMEN’I‘ S dﬂl\/& D/ |

-

= DMGofhaum>.37 /0 ROTE Y D/JQ.Zrﬁd

‘e

‘Appellant @/OA(HV‘IH(-(( / s 157 /> \\ﬂttrf /4‘51'{ e V KL‘ i

| ) « o PV g0 sy 150 @na e ,l“‘ ZLn :'.’,) .,;L-:‘(.-: ':-_-.-_“["<./'::‘:K &»U ¢ (!“ /}.L\\VG((‘T-<‘

: o Rcspondent{\gl.‘“é") B,/ / NAWRY /)74./wu. s 4 <.'.z‘fj’:’.4.l‘</un DA g

g/ulmsluu‘ - DH? 7" Ve e fk ") (e (f et
| : -
. SHAUVAD AKBAR KHAN,J.= - Mubammad tlaroon, the

s

conviet has Ciled Bl appes? apeodonl Lhe Jadpsaead

dated ? 6. 8 Yl recorded by -the 1L1and Snno1on"
| _

Tudge ,Batagram, whereby fthe appellant was convicted
ndd°f u_ct¢on SOz—B o“ PPC and waz sentenced to . T

~ death ahd to pay Rs.?,00,000/- (one lac)

compensation in terms of section S44-A Cr.P.C.,

~to the legal heirs of the deceased or in default

of payment of compensz t1 on amouat he was to undergo

six months imprisonment. . He was alse convicted.

under section %24 PPC for an attempt Lo commit’

‘Catl-e~And' o Nadir Ku.ll" ™y md wag sentenced

I X
to 10 ynarq/aum a fine of Re.20,000/-, 'In defuult ~

of peyment of Jine he wzs to undergo one wyezr

(%

further imprisonment. He was alse sentenced to
seven years izprisonments for cauzing grievous

4 T in jury to P Ifradar Than 'and 'Arsh' amoumting to
i . R5:1,00,000/~ under s,cnl..‘lfan 357D P,  He was -
~ o _ - .
—— ‘._\ a‘“"-—-..,\wﬂ\. 'r
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~also oréered to pay P».,O OOO/~ as compensation

“of Batagram. D]ld » Khan subsequently succumbed

under section S44-p Cr.P.C. to Nadir Khan or to

suffer =ix months. zmprlqonmnnt Tor default in

payment of the compensalion amornit. Tenefil of-

1
;.:»c(‘tlon -1 «.,r‘ P . WHE, l'mw-.“.v-;'-.j‘_r), axtanded o
the appellant.
2. Cn 14.4,.19S2 on the.report of CO’tnplaiQB.nt'i

Musafir Shali PW.7, & 'Murasila' Ex.PA was
recorded by Banafas Khan ASI PW.9, which.

culminated into rebl,trdtlon of case PIR No 1n8 '

- in Police ctaticn, Batagram under section 302/

©. 324 PPC. Musafir Shah charged the appellant for!

causing m;]urlm- to Nadir Khan PJ 8 and to Uildar

Khan by firing at _thc:m in the vicinity ot courts

o

»

to the injuries an

SEE— .—D-I— — e
£y
[
- (T
[o7]
L ]

%, Atter makine

-

report by Musafir Shah, © S

a

) e

: T ¢ t R B . JSU—
Banaras Khan A3T unde rtook the investigation of
L. : : 5 ST
. ) s P L ‘ s ot :
ne case. He prepared the injury sheet of Dildar=--
i

Khan, who was then injured and that of Nadir xhaA';//

ExJPW.9/7 and P 9/? respectively. On the death

of Dildar Khan, bis inguest report Ex.Pw, 9/’ w'w-




' - prepared sud the desd body wos genl for poast

morbem examinabion.  He was intormed by Amjad
. 1

THC that the aprellant was arrcested dear

-

1l
H
H

Batugram village, who went there and arrested

' . 1

the.appellént.' The personal search of the..

appellant led to the recdverygof one waistler . e
which were. . A '
-;i and black belt /entered into recovery memo

Ex.PW.4/1, He prepared the sketch oftplaée

<

'; : _ }_. of the arreét ofAthe appellant Ex.PW.9/4. The -

venue of occurrence was inspected wherefron

the T.0, secured one empty of %0 bore pistol

: o S
P.2 and blood ‘stained earth, vide recovery

i -
‘

memo Ex.PW.3/1: [The empty and blood stained

|

!
-

earth were sezled into parcels. He record=d .

the statements. of witnesses under. section 164
, - - Cr.P.C. and the site plan was prepared as,

Ex.PB.  On 15.4.1399 he took into possession

i
|

one blood stained shirt P.1 belonging to the

-

deceased vide recovery memo Ex.Pw.2/1f He

also took into possession shirt with

corresponding cut marks P.5 belonging to

o

. -

S Nadir Khan indured PW. The Chemical Examiner'
; - o :

report regarding blood stained earth and

bowr e

T othes was it e edd et N
tlobhes was B3 S, Turt nveatimptd om0y




e : . .
s’t: -
R
] . wss harded gver to the SHO.
i .
. .. - p/ . . ..‘ "..‘-
4, During the course of 'trial the presecution

examined 11 witnesses in support. of its case.

PW.5 Atta-ur-Renman was examined as a marginal .

oo

ot

witness, in whose presence the blood stained eartp

and empty of 30 bpré giving smell of fresh
o ;

|
dlschalge were taken 1nto DOSoGoSlOD by the I. O.!
. . 2 I

| S
Aqil Kban was examined as PW.4 as a marginal

| H
. -9 ] ) . .
witness to thez recovery memo Ex,.PW.4/1, vide
{ ’ . . . “~

which the I.0. veoovered the bl ack belt ‘and

'Kash' of 30 borsa ﬁlstol from thm aCPuaed Pw.5

l .
-i's Dr, Pazal Qayum} Mmdlcal Ufflver, DHG boopltdl
I
Batagrait, whoidh ﬂ4.4.1999‘examined Dildar and
~_Nadir Khan in?injhred cdndition.;bn examinatién’

. o of Nadir Khan FW, he found ‘entry wound of fire-srm

in- eplcvstrium sbout %" x %" and exit wound on

.rlght yuttock sizing 1 " x 1" wilth averted marginss,
O the same day he examined the dead body of

Dildar Khan deceased and found the following:~

"M.4An entry wound of flre arm on rlgﬂ»
' fhP
side of /lower chest vetween S8th and’
"pdcc L ‘ :
9th 1ntﬁr costal fubout % x A" in size.

w'

{ _ INTERNAY. EXAMINATION : ¢

In thorax region! right pleural




”

were found injured,right lung was injured

=4

blood vessels were found injured. In
sbdomiﬁéi'region walls were injurgd,.
peritonium was injurdd and was full

of blood, stomach Was'found injured and
wév»ﬁound'full of nem:’ digested mdt»r¢al
swall intes txne'mas found injured, larve

|
|
1ntest1ne was found 1ndured llver 1n3ured

OPINION - In my opanlon death of the perbon
a.due to f;rg arm injury, cau51ng Jnaurles to

. . i . .
the vital orgsns like llver, stemach,
. : :
- ' . 1 .. R
peritonium,: ling, colan and vessels, Injuries
P . : :
to these : tructures-rdsulted into massive

internal hagmorrhage. The cause of death of .

severe haemorrhaee, resulted into shock and

death. Dr obable time elapsed between 1n1ury

- and death Aoout 1/2 hour to one hour Tlme

R o T ‘." .

batween death and P.M: 19 to 1) mlnu 2S,
Tho poqc mortem report conaJ tlng of

five pages anladlnv pmctorlal-ls Ex PM anc

is prepared cy me and is in my hand h?ltlng

,w

and bears uy SLgna ure,
After the post mortem exanination I .,
hended over clothing of the deceased duly

signed by me to the Police alongwith PM

. documents. On 16.4.99.Investigating.ﬁfficep

made a quexy from me fegarding.the tullet,
PR théré was ne exit wound and T anzwered ﬁhe
Gquery  vide my A.l‘r.‘"-hm_"!; decbed 200409 Whie i ig
Aaveilable o= ﬁx.PM and Che

Som Lo an Iol iuw*-

1 searched for the bullet in body

huvxLJ bul did nol recover the bulletn,

4
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Abeiﬁg chased by a mob and gave wireless call 5

Se Awujad Hussain ASI was. examined as PW.6,

i
1
1
I
I
L , S
.
t
1
|
|
i

: | e
who had arrested the appellant while he ‘was

to -the Police Station which attracted Banaras- .

Khan to the place of arrest and the appellant
. [ ° R
v, i .

was handed over tc¢ him, ‘He was also a witness
. | : ‘
and signatory to the recovery memo Ex.PW.4/1.

He also Geposed that the I.0. picked up blood

stained earth and eanpty of BOJbbre pistol from
the spot-and packedbthe sémé intoiﬁifferent_
péféels. He aékngwledged.tge cdrrectness of
ﬁis sipgnature on the recovery memos; Muéafir—
Shah cémplainant was‘gxamined as Pw.?._ §e~
deposed that he'is éhe tenant of Nadir Khan PW,
On the déj of occgfrenée he, Nadir Khaﬁ and
Dild’af Kran were 1n premises of court in
conmection of a case in the court of fssistant
Commjﬂss-ioner, Batagram, Arter the L{(l‘jcr.tlrraaﬁerlt
of fhg case; they étarted towardsﬁeaste%ﬁ.gaﬁé»
of the court of“the SDM, when Nadir Khan was

followed by Dildar Khan and him respectively,

When they were stepping the stairs, he saw

’

Muhammad flaroon armed with 30- bore pistol, who



7

~ A |

started firingﬁﬂ% Nadir Khan and Dildar Khan, éf
with which both were hit and fell on the f
_ o P ‘ o
, ground. Thé”épp%llantlsped away from the -
spot,.rﬁnning inéa narrow streét,'duly'armed. f

with a pistol. Both the injured were tang to

the hospital.'}ﬂé reported the matter-to the

r ) N . '

tThanidar'. He admitted the correctness of

- o

3

the 'Murasila' and his thumb impressessic

-
L

thereon. He deposed that Dildar Khan died soon

‘after the ocurrence in the hospital. He -
accompanied the I.Q. to the spot, who prepared
‘\ . ..
“the sile plan at his instance. An empty of
30 bore and blood stained earth were reccovered
by the [.0. in his orescnce, whicli were sezaled
‘ ’ N
r . - \
into purcels. ''he motive lfor bhe occurrence was
disclosed by thnis Pd as bleood fued between the -

~appellunt and the deceased psrty. S
’ : AT 3 V - B - ] = W = i
5. Hadir Khean, the injured PW was examined

i
]
L

occurrance ///f'
} ) )

A

as Pw.% who stated that on the day of

he alongzwith his nephew Dildar (deceased) and

Musafir Shab complainant had sone to the court - -

- v




- _ -
Y |
t ‘ . I
R aE |
¥ adjeurnment they all the three left for their
house and when redched the eastern pate of the
court premisesyhe was going shesd followed by :
1 - R
. Dildar and Musafir Ghah consecutively. When
they reached the top steir he ssw the wppellant
standing having 30 bore pistol who fired at him :
and receivad a bullet injury in his belly. The .
. gprellant fired a second shobt which hit Dildar- .
‘Khan on his chest., Resultently they fell on the
- ground and the appellsnt ran awsy from Lthe spob,
) The occurienae won wilneoed by "’fu' altiae hinh
bemides hin and many olher people,  The wnotive |
. ~ \\\ . |
for the offsnce was stated as blood Tued between '
him and the appellant, ilie remained admnitted in ;
- |
the houn tal for wbout twenLJ days. Banaras Khan -
+
- E
- : :
AST was exemined as PW.9.- He stated that during b |
. ) i - ;: - —!
the days of occurrence he was posted as AST P.3. o

| S Civil Hespital Batapran where Musafir Shzh lodped

a . .. Patagram, (n receiving information he went to :
| : the report to him. It was reduced into writing
|

: K ‘ S 8 'Murasila' and was thumb impressed by the ©
' “ i N
| R -
v _ complairent scknowled g ng its correctness, The E?;-
4 ' ' ' ' ' ' K
P ' ' ~C'Murasila' is ..A/ﬂ He stazvtad 1nvest1rtt; b
!




. {4 © ..7( ) . _.9_
the case and prepaved the injury sheets of Dildar

| . deceased thezn injuréd EK.PW.9/1 and of Nadir Khan

‘as Fx.PW.9/2. Shortly thefeafter Nildar succumbed s

.tb the inJjury and he'pfepared the inquest report .t
X, PJ 9/3. He was informed by ﬁmjad IHC that he

« had arrested the accusad near Ba1ﬂgran vz]lpve. He

therefore Teoached there and . arreoted "the sccuned,
Ne wvecovaercd Crom the possesasicen of the nocciased

one walstler FP.4 and black belt .4, The velevant

recovery aemo is ﬁk.PW.#/ﬂ.' The sketch of the

place of arvest of the appellant was prepared as

5 h_q

'. W.9/4%. During the inspection of venue of.

. S . ’ )
occurrence he secured an empty cf EO/bor pistol

P.2 and vlood stained esrth vide reccvery mema
B, ".,/1. The empty waz sealed in o parcels The

statements of tb@ marzinal witnesses were recorded

mder section 1'4.9 ’.C.  The site plan wes -~ -

‘ prepered as Bx.PB. The shirt of the deceased .1
: . - - and <
wie received by him' on 15.4.19 9, entercd the same - . F
- i - P
into recovery meno EXLPW.Q/ﬂ. Statement of Nadir- |

T

e o ¥han injured W was Tes orded in Ayub Medical Complaex

' e

¢ . and his blocd sta:n =;hirt'3,5 having corr
' ;

-cut marks was also ‘A“Qn into pogssession vide




%

‘Tecovery -meqo Ex.PW.9/6.  Tha blood stained

‘earth and clothes were sent to:Seralogist/

‘appellant was exanined under section 242 Cr.P.C.

“third in the line ani at the time of the Firine

-10- .

I

Chemical RTxaminer whose report was on file ag
EX;PW.Q/B. DrQuzair in PULI0 who testi ffed
hiea certificatn Fx.PWA0/1.  Fida Mahamioac-

Kban Inspecter was exawmined as TW.11 who |

submitted complete chasllanm in the court.' The

3

who denied the asllegations and pleaded innocence.’
He 'neither recorded his statement on oeath nor
any. defence wss prodused,

7 The learnéd“oounsel ap?earin“ for the

T

appellant arpgued ‘that the medical'repgr' is not

conformable to the proesecution version as no

spent bullet was rec?vered from the body of

-

Dildar deceazsed and the doctgr stated thet thé

. !

injury could be caused with bullet or pellet.

%)

fle further stated that the sizes of injudies
. E ‘ |- A _

or the body of Dildsr deceased and Nadir Khan
. | _

i o -

injured DY sre different therefore the offence

dozs not appear to bu the set of one man. Ile

further argued that complainant Musafiv Shah was

VIRl

N



0 R
O

fie being on the ground oand nob on the

the stair wes nol in 2 position to see the

assailant/s being O¢ a higher lavel

-

which renders his testimony unworthy of credence, |-

. : o © He‘further argued that the empty reqovefed.from

A the place of occurrence was not sent to FSL, for
- . . ) ‘ .

-its examinstiorn. He next argued that the manner

>

!
of the arrest of the accused as per story of the  f
; ;

prosecution is not believeable as Amjad THC who -

: t - :
statedly srrested the accused neither wroduced
Athe TIR of the case nor warrant of arrest for the

~

(12

execution of which he claimed himself to be present

1

n¢ body from theumob{statédly chesing the aprellsnt
was examined. Elsborating his view point on the

. - - " zrrest of lhe appéllant he urged thet the zppellant

wasg shown arrested at the distance of-}/#“furlongs .

~

N - . ’ A‘ - ’ N
from the place of occurrence which does not appear

In

. : T
sible sz the accused could not/

Vs
—

P Tyen . I vty X . P e L r
- run Lor S;)(,’h a distapce after Tl salon £

s cffence. iz further sroued that the vpistol

recovered feoom the appellant and there is no

« explanation from prosccution side as to whers @nﬁ///




te¥E T 0

-

[l

" Shah complainant and injured PYW Nadir

o= :

when the pistol iag thrown by.the appellant, He

N

also .argued that the compleinent side had s

number of enmities in the area and it was possible o

»
.

that the offence was committed by any othar enemy

— k.

of the complainant party. As a last resort the
. o A ’

-2
3

leamed counsel for the appellsnt .submitted that

|
at. least the defence| bas succeeded ir creaztin:
‘ |
l .
incensistencias in ‘the evidence of the eye-

witnesses which though not fatal in character but

»
1}

cen be considered astuionusting circumstance for

the lesser punishment of life imprisonment and

relied on the judgment of the august Suoreme Court

captioned as TFalask Sher..Vs..The State reported as
NIR 2000 Criminal 188. He slso relied on 1993 omp

P

1660 znd 1980 SCMR 859,

8, On the other side. the learned counsel

SRR AN,

PR

LR

engaged by the injueed FY ¥adiv Khan and tha o

learned counmel] for

=

e

—
Y

State have defeaded 10

ps
W]

- . .
\

impugned conviection

f"_\
3
n

sentence of the appellant

‘

by arsuing thalt this is a bread-day-lipht . -

¢

cccurrence, The IR was lodged with ressonable

promptitude 2nd the ocular account by
!

Musafir-

.

Xhan hsving .
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sone un-shattered by the prosecution and is
supported by the med%oal evidence, recovery of

blood stained earth, ithe emoty of )O bove and the
. l" ]c}-‘ - -
motive for the oceurrence/inspirs confidence has : T

H
!

validly beer made as basis for conviction of the

appallant by the trial court, ' o L
i . . . . st |
I - .o . - P
l

Q. Ve h ve heord the armumente of tha: lzzenad

! Lo
\ counsel for the parties and have evitensively
i gone through the record., With regard to the {irat
s . R o |
|‘ . . - .
- argunent of the learred counwel we obgerve that ’ s
3 i ‘ _ .
’ there is no discorderce bc'moﬂq tha medical report :
and the version of the prosccution. According Lo
R - o H ':
" the eye-witnesses the appellsnt Tired with & pistol |
of 20 bore. The doc¢ter has not cxcluded the injury .

simply otated thab
the dnjury could be caunmad wilh -ths bullet o

PRI L

cpellev which iz werely so opiniern snd bes net bhe

2ffect of oub-welpghing the tozbimony oP rhe gya-

50 S SV

]
|
| _ caused witl: the bul ek, He has
|
|
]
|
]
|

| : : wiﬁnaccns vho are found truthful aon? trust worthy,

We heve thoroushly 2xumined the F@aulmon" of
¢ ' Pluzefir Shal: compleirsnt snd the injured aya-
‘ ‘ . .

witness Nedir ¥han in “he light of bhm argum

of the lesrnsad




-1

Thay muéceésfully stoocd, tlic test of ovounge
. - (Y

pv’qﬁn z:ticn oo their testimony could nat bea
~ 44 ‘ !
ahgttered'tEYO'ak a'se;réhing crogs-ewanination,
They remained consiétﬁnt on-all the materiul
uspects of tine case, :PU N adlr Khan received
injury in the incident which establishes his
: , ! ‘ : o
bresence on the spet and nothlqg sould be
' . o
! A
highlighted %o show thoy thig £y hed not gpolen
the trUth. imilarcly ithe quick lodging. of the
: i .
‘ [
i ]
FIR by PW Musafir unah also oloquentjy dpcalu

-

dqu1 hln presence w1Hh Tthe decaased and the

1njuared FW alb the timJ ¢f occurrence. Ve have

. » N :
no reasou to dis-believe:the testimony of either R
- ef the two, The gize of injuriass d2pends upon the RN

DRI I -DJ’L.'!

locetion of tody i.o. softrmﬁo o1 handﬂlc"
The dilferent ci-és ol wounds wonld not o«

about “the variety of weepong, The Secend arguaent

learned comunsel that' Musslie 3heh Complainant baing

M . . . LI b 1 :
on the ground level was not in 2 position t¢ zes the
assallant/s hss slso uot impressed us as There
. ' _ e enly two steps nesr  the  ewis rat e whers '

-z

the cecurrance has Loleer

2¢ closs o the deczoged naa The irjuced s
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. e , . . : . 1.
hznd of the eppellavit, The third argunent of the

learned counsel that the empty was not szent fo the

. ) ;‘ . . 3 » s . .
Forensic Science Laboratory (or examinalicn ig

tnwivni Mieont an Lhe el waenpon wi et recoveraed

Morcover Lthe o harge 9o apainst one mun only,
[ s . ] . . :

Therefore, the non-sending of the empty to the

_ Liaboratory would rot be of any help fo_the éppellant.

3
L

On the point of !arrest we.may‘obserVe that the non-

productien of the PIR o1 the werrant by Amjad Husseain,

is whoelly immacerial aed .

R

the arresting officialgﬁould not make any difference, . -
The presence 6f Amjed Hussain PW.5 for the purpose

of arrest of the appellént cannot -be doubted on such;.

consideration. Nothiug has been brought on the record

to establish that the presence of PW.G‘on thé'spot'wés

- '

cel that the non-examingtion of

iupossible., We also f

— ———

1 . \
, _ A ’E A C
any witness from the chasing mob about the arrest of
) o : ;
The appellant. is incoensequential, NOthing‘could be ., IR

7

CoL
brought on the record +o establish that the accused

4 .
]

was arrested from some other place or tha

appeared bafore the police veluntarily,

Ol

ergument of {he leammed counsel was that

PRRS s
1 ] 8

. pistol was not recoverad from the posgessi




%
(-
4 A
I 3‘ N
" -G
o e .'1_ v
T Yo ' i
f - : . By
oo - . 5,

) - . :I » +
‘appellent end the prosecution has net given any.

eXpiénatién aboult the ssaid pistol. The srpellant g

‘ after commission of the offence started running §
PR 1 B . J P ,
from the place of ocgurrence who covered about % )
: o e : ‘ : j :

3/l -furlongs ‘distance and it is Just possible !

~ that during such run ‘he had the opportunity fo : j,a<T*7‘

.throwing away the pistol having pone un-noticed - *
< « H N o -

by any of the chaserg, This feature of the case

\ : o :

cannot produce any  fatal effect upon the case of

}

the prosecution. Ve j2lso cannot weceive with any ' - 7 7%

t

fevour the argument of the learned counsel for

. thefapﬁellant”that#the foenceamight be cqﬁmitted_

rBy some other enemy of the complainant party as

. they had numerous enmities in the area. This is.

\

R o a day-light occurrence and no reasons. are forth-

coming to believe thaf the appellant was substituted:

!
b
i
|

" for the real culprits as substitution, in our

country, is a rare phenoména,

1. - Since we have'expressed cur belief in the

- ‘truthfulness and frust-worthiness of the ocular [{(%’”

f ]
3 !

account furnished by PW Musafir Shah and the injured

T

7Y Nadir Khen having been supported by circumstantial

.t ) -“. fae SN } ‘ o “ :
True ey 1
- s




1

evidence "”c* as recovery of empty, bleod 5t;1ned R

!

fw

earth from the venue of occurreuce and also by the

medlcal report: supportoﬂ by a very strong wotive i‘ }'
. E i B o - N ; zi.'.- ‘ : .
of blood f\Pd bo»we en the appellent and the | o
ﬁonplulnuﬂ Iarty, thereforz, we uphold the - o i g
S | ~ t@ia) court.
conviction of the cppellant recorded by the 1o arned £
- On . the|quantum of punishment we feel . = ..

h:;‘ 10 ned counsel C '

that in the instant | -~ &

-, o

matteér Nedis Khen PY being involved in bloody strife -

when confrented with each other, the possibil

d
’.J
ot
=
o]
Fh

exchsnge of some harsh words could not be exciuded . Lo

which fealure of the case apnpears to have been

cencezled by the prosecution. As per site plen the

appellant and the victims wo™ wilthin a Talking L A
. | - ' i s ”."-‘

. distance., Thus- xeeping the everall circumstances =~ .~
i h .'- o ' SRR o
cf the case 2nd the “udement of Lho augunt Supreme
Court referrad ahove, wo el thal the punishzent of & . v
1ife dmprisoamanl would be sufficient o sezyve the / i
purpose of astice. f\L;\ juently we alter the des ’

: !
3

punishment < the appeliznt inte 1ife imprisenmen

4

A
1
Y

‘The 2mount of compenzstion of Ra.v 00,000/~ payabl




=18 .
of the deceased in
A R -s@étion Sifiali Cr.P.Ce and the 1ozt of +the
v . ' ' . .

wwonvichion snd sentences of the appellant shall

sent by

the learned trial court under section 374 Cr.P.C.

I
i

is answered in the negative. Deriefit of section 382-B.
2 ] = - - 3 ron 5 B

A ' . - -

' is extended to the zppellant. i

snnounced .on

. 14 /_2 /2003,

ded
o —

SO JUDGE”

t
i
o
-
BN
1




IN THIS SU PREMIE COURT QOFF PAKISTAN
(APPELLATE JURISDIC’I‘I‘ON)' ‘

- PRESENT:
MR. JUSTICE TASSADUQ HUSSAIN'JIL ANI -
'MR. JUSTICE MIAN SAQIB NISAR =~ | - L
MR. JUSTICE EJAZ AFZAL KHAN A | B

CRIMINAL APPEAL NOs. 332 & 533 OF 2006. ‘ . o
(On appeal from the Judgment 19.2.2003. passed by S
Peshawar High Court, Circuit’ Bench Abbottabad in

Cr.A. 47/200 1) ,

1.  Nadir Khsn _ - " (In Cr.A. 532/06) g t
2. Muhammad Haroon S ‘ (In Cr.A. 533/06) o
- ST .. Appellants ;
VERSUS :

1. Muhammad Harodn and others. (In Cr.A. 532/06) S
"2,  The State . ~ {(In Cr.A. 533/06) - ,
- ‘ : .. Respondents - f

For the Appeilalzlts: - Mir. Tahir Hussain Lughmani,. nSC :
) ' . ' {In Cr.A. 532/2006) i
~ For the Appellats: K Mr. Sa(.ed Akhtar Khan, Sr. ASC -
o . {In CrAsas/zooe)

For the Respondents: = Mr. Saeed Akhtar Khan, Sr. ASC

; ' (In Cr.A. 532/2006_'}
For the State: " Mr. M. Aslarn Ghumman, ASC ’

For AG KPK.
Date of Hearing: . . 07.12.2011
ORDER

TASSADUQ HUSSAIN JILLA‘\H J This judgment

- shall dispose ')f Crnmnal Appeal No. 533/2006 f11ed by.
Muhammad Haroon conych and Criminal Appeal N}o.-
532/2006 filed by Nadir Khan .co;n.piainant as they are
directed agai.h'st thé same judgmefﬁ dated 19.2.2003 passed
.by a leei;'ned Division Bench of fhe Pesha-war High Court vide

‘which the appeal ol the convict Muhammad Haroon was-

H
[P
B

© dLAMABAD




Criminal Appeal Nes, 532 & ‘")'3"3/”000

e

partly allowed and while mantaumng h1s conv1ct10n under .
Sectlon 302(b) PPC for the murder of Dlldar Khan and for
causmg 11‘1_]1.11‘160 to Nadxr Khan PW his sentence of death was

converted into life imprisonment. The other sentences and

quantum of compensation and the sentences in default

whereof were however majntained (i.e. conviction u_nder Section

324 PPC for an atzempt to comnut Qatl e-Amd for 10 years and

‘a fine of Rs. 2C, OOO/ -in default whereof to undergo one year

further zmpnsonment; under Sectlon 337-D PPC for seven years

- with ‘Arsh’ amounting toA.Rs'. 100,000/ - and*a_lso a fine of Rs.

50,000/ -'as compensation under Section 544-A CrP C to N dzr
Eahar_t or to qu{}fer six months zmprlsonment for defauit in

paymen't of the ,aépm}foensdtion amount).

2. Learned counsel for the appellant / complainant

in Cr.A. 532 /2006 submitfed that the respondent - convict

-Muhammad Haroon had caused the .murder in a bfoad

dayhght and th: at too in the premlses of the District Cxurts: _

where Dildar de¢ ueased had come for court hearmg, that there

‘was a blood fe: 4c1 between thu paltles that the lespo dent

had come with r;rlmmal intent to cause the murder; that he-

repeated the shots and no case for lesser sentence was rade

out. He further contended that the finding of the learned High

Court that some “altercation may . have preceded the

.occurrence is rather conjectural and.is not supported by -

anything on record.
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Criniinal Appeal Nos. 532 & 533/2006 3

- 3. "‘ © Learned_ counsel I’orfthe 1'eSpor1dent - convic’t-

%

Muhammad Haroon subrmtted that so far as the alterat1on of

sentence from death to hfe 18 concerned the same does. not

call for interference because there is nothing in -ev1dence to

" indicate that he had come with a plan to cause the death of

Dildar; that he did not r‘epeat the fire; that thefe is only singl_e

: injury on the person of the deceased and that the respondent

has alre'ady served out -the altered sentence of life

‘imprisonment; -that !h‘e‘ is about to be released and is being

detainecl' only becanse his— sentence of 10 yearS'aWarded
under Scction 324 APPC‘ and 7 ycars Lttld(:l‘ Scction 3_37-D PPC
which were t¢é run consecutively.has yet to be served out.
Assailing the direction that the sentences should run-
consecutively, '_‘z_earncd connsel_ confgendec_i that the two courts

below have not correctly appreciated the ifnport_ of Section 35

Cr.P.C and the law laid down by this Court in Shah Hussain

Vs, State- (PLD 2009 SC 460) as also previous judgment. .

reported at Javed Shaikh Vs. State (1985 SCMR 153),

,

s CLedorned s connsel for o the Shde adoptaed  the
‘n;"lmu'nl ol learned rmu'i'«-vl o the "|p]wll.'|nl' in il A,

532/2006 and submltted that the learned ngh Court fell in

error in holding that there was posmbﬂﬁy of some altercauon .

having taken place prior to the'occurrence and therefore, the

judgment to th‘e_ said extent merits interference. Even on

question of the running of sentences, learned .counsel -

. f
Y A "'“)LJ’I
RSS!
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" supported the -concurrent findings of the‘eourts below that

‘the ‘sentences awarded should run consecutively. -

L

Criminal Appeal Nos: 532 & 533/2006 CC A ‘ _ 4

5. Having heard learned eoun_-s'el for the part}as as

~also for the State and having gone throughl the impugned

"judgment, we_ find that  while  altering the ‘sentence of

respondent ‘Muhammad Haroon from death to life, the

learned Division Bench was persuaded by the fact that the

- parties had.-,a_ history of blood fcud ancl when on the date of

-

hearmg of a case they ran into each other some altercatlon /

xchange of harsh words may have preceded the occurrence
and therefore, it was a mitigating mretirnsta-nce calling for a
lesser sentence.-TheiCou‘rt found as follows: -

" “On the quantum of punishment we feel pursuaded by
the submizsion of the learned counsel for the appellant.
We conccroe that in the instant cazse whien the u/)/bu'llr'm.'
and thc, doeceuse (l or for that madter, Nadir Khan PW
D> uu, dnaived i Dlood gy strifer tolen corfronted rql:llc.
each other, the possu‘)uzfy, dfwéxchange of some harsh
words cowld uet b(, excluded which feature of the case
appears to have been concealed by the prosecutiori. As
pér_ site plan the appellant and the victims were\within
a talking distdnce. Thus keeping the _overall
‘circumstaiices of the case and the jiidgmeﬁt of the
au Just-Suprerﬁe Court rzferred above, we feel that the
pumshmem of life imprisonment would be suffzczent to

‘serpe the pl(lp()'-(—' ()fj'(ShC(' L -

6. .- We conlronted learned counsel for '_the appellant

Nadir Khan / complainant as to whether there was any direct

enmity between respondent ~ convict Muhammad Haroon and
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¥

1

deceased Dildar and ‘whether is there. any evidence of some

immediate cause / motive for the occurrence and reply was in

the negative. In the afore-referred circumstances, the finding

of the learned High  Court that there was possibility of

1

exchange of harsh words preceding the occurrence is neither

arbitrary nor conjectural particularly when the entire

evidence arid the béckground of blood: feuds are kept in view.

[Bven otherwise, Scction 302{(b) PPC _provides for two legal

sentences el cither death or life; hoth ave {enable and it is

for the "Court’ scized of @ case to exercise the discretion’
judicially i awarding  cither of the two sentences.  The
exercise of discretion ir this regard by the learned High Court

is reasoned and is not against the law declared by this Court.
This brings us to.the other issue raised by learned counsel for

the respondentgf; convict Muhammad Haroon; ie. that‘ the
learned frial Court could not have directed the sentences to-
run consecuti\;e‘IAyvas in the saiq event, the sell‘ltenc.:esvwould
g'o‘beyond the:;'maximum term of .punish‘mentl provided in

terms of Section 35 proviso ‘@’ Cr.P.C. The said prévisibn

reads as follows: =

“35. . Seitence in cases of conviction of several offences -
~ at one trnizl. (1) Wherr a person is convicted at one trial o}
two or more offences, the Court may, subject to the

prouvisioris of -section 71 of the Pakistan Penal code

. sentence lum, for such offences, to the  severc!
- punishments prescribed therefore which such Court is
competer:! to inflict; such punishments, when consistiyg

of imprisonment to commenc: the one after tie

- 1

e oY odastan
FLLaA8an
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P\/)H(IU‘OIJ af the nt e in such order as the Conrt may

direct, unl- 58 the Court directs fhat such’ pumsmnente

shddl vine convcnnrently
(2) In the case of consccutive sentences, i shall not
henecessery forthe Courtd by reason only of e
* n . * c

aggregate punishment for thé;seueral offences being in
excess of the punishunent w}uch it is competcnt to inflict
on conviction of a single oﬂence to send the oﬂ‘ender for
trial before a higher Court:

Prouvided as follows:

(a) _ Maximum term of punishment. In no case shall

such nerson be sentenced .to imprisonment for a

lonqer period than twenty five uears

(b) . i the case is tried by a Magzstrate the aggregate

pumw’ment shall not exceed twlce the amount of

‘ pumshment which he is, in the exercise of his
ordincry Junsdzctzon,, competent to inflict.

(3)  For the purpose of appeal, the aggregate of

consecutive sentences passed under this section in case

of b convictioit for several offences at one trial shall be

deemed to e a single sentence.”

l7.‘ ‘ A bare perusal of prov1so ‘a’ referred te above:
would“sl'lo_w,- that the leax ned Tr1al Court could not have.
awarded tﬁe corssecutive s-ntences which had the effec't of
ma[king the total ‘-Qerio‘d of sentences more than 25 yeeifs. This
is in line with the law'lm’d- down by this Court 'in' two
judgments to w n' -h reference has.been made by respondent -
on\'lct s learned « ounscl
8. For' what has ‘been discussed above, Criminal
Appeal No. 532/2006 fllcd by the eomplalnant Nadir Khan for

enthancement of sentence of I”u"la.mmad Haroon is dlsmlssed

Ttz
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1.

and  Criminal .'\pp( al Nn r""’/’7006 filed by

rected that the/—-—

Haroon — convi -‘t 1S par tly allowed 1 e 1t 1s d1/_7_,

Sections 302 b) 324 & 337 D PPC

shall run conrurrently and the remalmng sentences shall

‘g’f/" //z é/{//// 14//%5'//// /f///é"/j
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Islamabad, the
-Q7th December, 2011,
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Phe Distinet ©oordin, von Oftieer,
District Nansche, )

Subject:  Departmental appeal for reinstatement for the purpoese of
retirement siad Pensionary beunelits efe,

Respected Sir,

With due respeet 1 have the honour to submit this departimental
qppcai/rcprcqemalion for vour kind consideration and favourable action on
the foliowing facts and ':-..dndx

Fhat appellant was appointed as Drawing Master on 134201978 and
serformed  his  duty regelarly and - contintiously “to the  eatire

—

'['-"é‘ ' ' . ~ . N . . - ) . . . - 1l
g : satisfaction ol his superiors and thus has at his credit-fong drawn
: ‘mieritorious serviee. He was fasth serving at GMS Bartoni, Mussehra,

{Copy of Service Book ctinexi-A)

.. 2 That in the year 1999, appeliant was falsely implicated in a murder”
: : case vide F.LR. No. 128 dated 14:04.1999 duc to family animosity of
) relatives and w ..l\ thias arrested I pursuatice ol the LR (Ainex:-B).
: 3. That after the arrest of the ai)pcilam he was suspended  weedf.
S ©26.06.1999 vide swder of the even date, which suspension was
' -:ontinued/cuemicd Vide u;'dgrs dated  03.06.2000, 13.09.2000,
37.12.2000 and §3.06.2001 but thereafter, the suspension was not
\l“ndcd vide ety ut Page 13,8015 ofthe Serviee Book ibid. ~
4. That subsequenity m--ul ML s challaned o lhf' Court ol Session )

Judge, Battagrans and atter \unul’lsum ol the trial he was convicted in
sentence to death vide Ju uumcnl dated 23.90.2001 (Annex:-C). licing
agpricved of the .ivlt-'.-;:‘:n.cm, ap p‘.ii..nt filed Criminal Appeal before the
_ Peshawar  Hizh Court Abbotiabad Bench, which was partially
. - adlowed vide dudgment daica lé‘l.(ll..’.()i)fi (Annex:=-D)y and the death
sentence  was  coinverted Emo% lite  imprisonment.  Being - further

rr;g!'icvcd "w[*-c{i::r;z Vel ;u'c‘.'::rn’:(l another appeal before the 911;\'"1110
Court of Pakistan. which was also partially aiiowed and the Sentencd

vas further reduced vide Judement dated (7 122001 ¢ (Annex:-k). b

¢ Hon'hle Apex Luult the appe Ha;

]
s
AN TP \:H Calter \u\.i » e senicence.
! .
)

pursuance of the Jodeiment of

was fater on I'Q'.L‘:i.\l.,“- |
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Grounds:-

AL

13.

N ’.’

Phat appellant was innogcent and was Ladsely imphicated in the case
duc o ity Ll Tese reliives with thie deceased party and was
convicted on the aasis oi lalsé evidenee sdduced Caohie opredic alde,
When appellant preferred appeal before the Apex Court, during the
pendency ol the sppeal. almost the sentence of life imprisonment was
served out and perhaps due to that reason. the Hon'bie Apex Court
refrained from deiving deep into the merits of the case

That be that as i omina . the lwl'i‘cncc which the accused was charged
with, was not one ol moral tl”PlIUdL and theretore, the same was not

Fulling within the definition of miscondiet as per Rude-20nhivii) of

the Government o Khyber Palhtimkhwa Government Servimnis
(Lrhcieney & Disciphines Rudes, 2001, therttore, appellant is entitled
for reinstatement and mmu}] honetits

That Gl date, eppeliant lla\ not been terminated from his service,
therefore, on the date of n.t. rement e on altaining the age of

~

superannuation, =ppeliant was civil servant and  theretore, he s

entitled for retirenient benetits under the rujes.

That initially '1ppr"l it was suspended [rom service and the period of
suspension was eatended for gsometinie but the same was not iurther

cextended  and ws pdr Rulbto of the Govermment of Khyber

- depart

-

Pakhtunkhwa (}m-;-*;‘-wum SCI'\":M-; (EiTicieney & l)iwciplinc) Rules,
20T the peried of \u\]‘c'mon s ot extended within 30.days of the
expiry of mital poriod of s spcnsmn then the Govt. servant stands
reinstated and as per Civil Service Repulations 420(¢) A suspension
foilowed by reinstatement does not entail forleiture of past service.

That simitarly ander Civil Sdljyicc Regulations 417-A, 1if an oflicer
who has been suspended during enquiry into his conduct, attains the
age of superannuation before the completion of the enquiry. the
IIS\.IP]HL:I‘ procecdings avainst him shall abate and such officer shall
cetire wath full lwn\uo.uu\ benelits and the pulod ol suspension shall
be treated the period spent on dulv Sitmilar references can be made to
Civil Service Regulations 416 & 417 A person is also de amed
suspended when he is arrested in pursuanee ofu eriminal oftence.

Ahat appeliant has served e Lm\l tor about 22 years regularly and
continuousiy awith meritorious service record and s entitled for the
Pensionary benetits under the rules and Keeping in view the peculiar
Lacts and  circomstances ol fthe case. appeliant s entitled for
penstonary benelit: in the interest ol iustice and fatr-piay,

fe ise therelore, u.ml requested that. o aceeptance of this

mental appeal. appeiliant may ceaciousty he reinstated into service nsd
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\uhammad Haroon Khan

Soo Muhammad Favid Khan
Reo Vitlage Gidaral, o
Tehsil and District Battagran.
Ea-Drawing Master, A

' .(}MS‘ Bartoni. Manschra
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< DISTRICT GOVLRNMENT MANSEHRA
OFFICE OF THE DiSTRICT COORDINATION OFFICER

. o NOA _  /AE .
. , '. Dated 31/12/2012 '
To
“The Executive District Officer,
(£ & 3) Munschira,
Subject: Dcpartment'} appeal for remstatemcnt for the purpose of retlrcment

and pensionary beneﬁts etc.

I am directed to enclose herew1th self contamed an application dated
12.11 ?Ol? (in ong,mal) subriritted by Mr. Muhammad Haroon Khan S/0 Muhammad Farid
Khan R/O anlaz,c Gldardl Tehsil & District Battagrame (Ex-Drawing Mastcr GMS

Bartoni) along w1th its enclosures, for dlsposal under the ruleq at your e¢nd ple e.

g,‘? | - : Human Resource Dev: Officer,: ’;

NO. TAY..

)gzaf an - :Mahschra

Copy to Mr.Muhammad Haroon Khan S/0O Muhammad Farid Khan R/0O

Vllldge Gidarai, Tehsil & District B.tagrarae for information with reference to his appeal
dated 12.11.2012. :

| u/fl/i/
- Human Resolife€ D%vt thcer,
o Mansehra

e >




Seendainied to-tp
-l f “.‘

'Muhamméd Haroon Khan

S/0 Muhammad Farid Khan
R/o Village Gidarai, Tl
~ Tehsil and District Battagram. e 3

Ex-Drawing Master, : o
GMS Bartoni, Mansehra........................... Appellant.

. Versus

1. | The Govt. of Khyber Pakhtunkhwa
- through Secretary,
- Elementary and Secondary Educatlon
- Civil Secretariat, Peshawar.

2. The Director,
Elementary and Secondary Education,
Khyber Pakhtunkhwa, Peshawar.

3. The District Coordination Officer
now Deputy Commissioner,

Mansehra....................o.o Respondents
b DiGue] Eguce b Bff(¢er  Mansely.

SERVICE APPEAL UNDER SECTION 4 OF THE
KHYBER PAKHTUNKHWA SERVICE TRIBUNALS
ACT,- 1974 FOR REINSTATEMENT OF THE
APPELLANT INTO SERVICE AND FOR ALLOWING
HIM THE CONSEQUENT RETIREMENT AND

‘ PENSIONARY BENEFITS ETC. ON ATTAININ G THE

AGE  OF SUPERANNUATION FOR WHICH
APPELLANT FILED DEPARTMENTAL APPEAL
BEFORE THE APPELLATE AUTHORITY BUT THE |
SAME HAS NOT YET BEEN DECIDED.

PRAYER:

On acceptance of the instant appeal, the appellant

may graciously be reinstated into service and be

v g/ i‘iiv 'gf {1]‘3
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BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,,
- PESHAWAR, DK

SERVICE APPEAL NO. 353/2013

05.01.2015

Date of institutibn
25.05.2016

Date of judgment

Muhammad l-laroori Khan

$/o Muhammad Farid Khan
R/o Village Gidarai, Tehstl and D

istrict Battagram.

Ex-Drawing Master, GMS Bartoni, Mansehra.
T (Appcliant)
VERSUS

1. The Government of Khyber Pakhtunkhwa through Secretary,

Flementary & Second
2. The Director, Flementary &

ary Education, Civil Secretariat, Peshawar.
Secondary Education,

Khyber Pakhtunkhwa Peshawar. -

3 The District Coordinati

on Officer now Deputy Commisstoner,

Manschra.
’ : ... (Respondents)

SERVICE APPEAL_UNDER SE

CTION-4_OF THE KIYBER PAKITTUNKIIWA
REINSTATEMENT O L

SERVICE TRIBUNALS ACT, 1974 TOR

APPELLANT INTO Sl IM 11
RETIREMENT AND PENSIONARY
OF SUPERANNUATION FOR WL

WQUENT -

SERVICE AND FOR ALLOWING LOM TEIL CONSIAALA
“BENEEITS FTC ON ATTAINING THF AGE
CHLAPPELLANT FILED, DEPARTMENLAL

APPEAL BEFORE THE APPELLATE

AUTHORITY BUT THIL SAME TIAS NOY

YT BEEN DECIDED.

For appellant.

- Mr. Khaled Rahman, Advocate.
~Mr. Usman Ghan, Senior Government Pleader. .. For respondents.

e = MR /\Blﬁ)‘ULLATIF
MR, PIR BAKHSH SHAH

ESTE

appcllant was falseiy m

to family animosity of relatives

MEMBER (EXECUTIVLE)
MEMBER " (JUDICIAL)

Facts giving risc to the instant appeal arc that

appointed as Drawing Master on 13.12.1978. That in the year 1999,

plicated in a-murder casc vide FIR No. 128 dated 14.04.1999 due

. ) . - e 4
and was thus arrested in pursuance of the FIR. That witer




oF ’“ppcllaht he wéé suspended w.e.f. 26.06.1999 vide &)_tdcﬂ of the even date,
.nslon was contmucd/cxtcnd(,d vide orders dated 05. 06.2000, 13.09.2000,
2:2000 and 05.06.2001 abut thereafter, the squcnsmn was not L;ctcndcd vide entrics at
age-l & 15 of the Service Book lbld That subsequently appdlam was challdn to the
(ourl of Session Judge Battagram and after conclusion ()fih(, trial he was convicted and
sentenced to death v1d(, judgment dated 23.06.2001. Being aggrieved of the ;udomull

appellant filed Criminal Appeal before the Peshawar High Court, Abbottabad Bench, whicly

was partially allowed vide judgment dated 19.02.2003 and the dedth sentence was

converted into life imprisonment. Being further aggrieved, appellant yet preferred another

appeal before the Supreme Court of Pakistan, which was also partially allowed and the

sentence was further reduced vide judgment dated 07.12.2001. In pursuance of the

judgment of the Hon’ble Apex Court, the appellant was later on released from captivity

after serving the sentence. That the date of birth of the appellant is 01.01.1952 and

therefore his date of retirement falls on 01 .01.2012, on which date the appellant was behing

the bars. That after the release, appellant preferred department appeal before the appellate

authority for reinstatement and consequent retirement and pensionary benelits cte. but the

same has not yet been decided, hence this appeal with a prayer that on acceptance of the

instant appeal, the appellant may graciously be rcinstated into service and be conscyuently:

allowed retirement on attaining the age of superannuation and the consequent pensionary

benelits cte for the service appellant rendered.
2. The learned counsel for the appellant argued that respondents had not treated the

appellant in accordance with law, rules and policy on the subject and acted in violation of

Article-4 of the Constitution of Islamic Republic of Pakistan. 1le hnrlhu argued that

appellant had at his credit 22 years regular, continuous and mcrilori()us service record and

was entitled for pensionary benefits under the rules keeping in view the peculiar facts and

circumstances of the case. He furthcr argucd that appellant was first suspended {rom

]*«. service which was ‘not extended hence as per rule-6 of the 13 & D Rulu 7()]1 stemd
Ay, JJ\ 49\ -
runst;t‘itgd in service. He further argued that the appcllcmt had not been'ter minated [rom his”

service therefore on the date of retircment on attaining thc age of superannuation, (he -

ity - ' '
-




ot ' . |

!
/
/
{ :
f appellant was a civil servant and stood entitled for retirement benefits under the rules

| .

: . I .
adding further that the '()f["clmcc which the appellant was charged with was not one ol imoral

turpitude and therefore the same did not fall within the delinition of misconduct as per rule-

1
t

2D (viit) of thc E& D Rplcs 2011 therefore was entitled for reinstatement and retirement
benefits. Te prayed that ()1:1 acceptance of the instant appeal the appellant may be reinstated
in scrvice and may cohsequcntly be allowed retirement on altaininé the age of
superannuation.and to conscquent pensionary benefits for the scrvices he rendered.

3. The learned Senidr Government Pleader resisted the appeal an_d_'-argucd ‘thal the
appellant had been convicted by the competent court of law which was modified by the
Hon’ble High Court to that of life imprisonment. He further argued that the -lep(_"(l] belore
august Supreme Courl: of Pakistan also met with the same fate and the conviction remained
intact. The learned Senior Government Pleader contended that the dcpartmcntul appeal
before thé appellate authority was barred by time hence the appcal before the Service
‘I'ribunal is automatically time barred particularly when there is no application lor
§<5nd(>natic>n of delay. The learned Senior Government Pleader further contended that the
appellant rcached to the age of superannuation on 01.01.2012 the date on which the
appellant was behind ,t;‘hc bar and instituted the instant scrvice appeal afier his
supcrannuation. The lcarr;wd Senior Government Pleader requested that _thc apb @l ay be

~dismissed as all codal . formalitics have been fulfilled and- the impugned order is

commensurate with the gfavity of misconduct committed by the appellant.
i .

! . .
4, Arguments of learned counsels for the parties heard and record perused.
5. From perusal of the record it transpired that the appellant was appointed as Drawing

Master in 1978 and was c¢riminally proceeded in case FIR No. 128 dated 14.04. 1999 which
culminated into death sentence and on appeal therc-against the same was converted into life

imprisonment by the Peshawar High Court. The said sentence was reduced by the Supreme

Court of Pakistan vide judgment dated 07.12.2011. The appcllanf while undergoing
. }mprisonmcm superannuated on 01.0 1.2012 and thercaficr released from jail after serving
875 | ' . -

A

(s, consequent retirement and pensionary benefits which were not decided henee his resort 1

V1S
%5

the *mp&'jﬁonmcm. He -approached the departmental authority for réinstatement and

SR ALS
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'111cl_'l‘ribunal. Frém perusal of the record the Tribunal is of the view that the appellant was

criminally proceeded for his involvement in a murder casc for which he was punished by

v
i
[

the competent courts of law. In so far as conduct of departmental proceedings arc

concerned, he was ini}tially suspended from service which was not further pursucd by the
[ .l I . . - .

departmental authority as the record is silent in this regard. The claim of the appetlant to

have got retired as alcivil servant and his claim for formal retirement on superannuation

and payment of pensionary benefits requires to be looked into by the departmental

authority in light of frelevant law/rules. In the circumstances, we deem it appropriate 1o
. ; i ’ _

remit the case to the respondent-department with direction to cxamine the pending

departmental appeal of the appellant on its merits strictly in accordance with law and rules

and docide the same within a period of 60 days after the receipt of this judgment. Partics .

are, however, left tobear their own costs. File be consigned to the record roam.

! Thtt T e e - co e
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DIRECTORATE OF E&SE DEPARTMENT KHYBER PAKHTUNKHWA PESHAWAR

NOTIFICATION o o L ﬁwz,« /’/

1 WHEREAS, the appellant namely.Muhammad Haroon Khan- Ex-DlVi GMS Bartonl District
Mansehra was appointed against the DM post on 13/12/1978 & was charged in a

criminal case vide FIR No: 128 dated“14/4/1999, due to the family animosity & was
arrested by the local Police in the said case.

2 AND WHEREAS, consequent upon the registration of the above mentioned FIR, the
appellant was suspended from service agalnst the said post vide suspenslon order dated
26/6/1999 by the competent authority , which was extended in accordanx.e wnth
relevant provision of law by the Respondent Department. . o ' 'f s

3 And Whereas, the appellant was awarded death Sentence "vid¢ Judgment r‘ated
23/6/2001 by the Learned Session Judge Batgram in the noted FIR, where agamst the
appellant while aggrieved from the said. conviction, has preferred a criminal appeal
before the Honorable Peshawar High:Courtp Peshawar Abbott Abad Bench. Which was
partially allowed vide judgment dated 19/2/2003 & his death Sentence was converted in
to life.imprisonment. :

4 And Whereas, -aggrieved from the judgment dated 19/2/2003, the appellant preferred
& other appeal before the August Supreme Court of Pakistan decided vide judgment
07/12/2011 vide which his life imprisgnment was further reduced and was released
from Jail after serving the Sentence. .~ :

o

5 And Whereas, the appellant has filed .2.Departmental Appeal dated 12/11/2012 to the "

appellate authority for the re-instatement in service against the DM post which was not
decided within the prescribed period. Hence the instant Service Appeal No: 353/2013
tiled Muhammad Haroon VS Govt: decided on 25/5/2016 by the Honorabie Service
Tribunal with the directions to decide the pending Departmental Appeal of the
appellant, hence this Notification.

NOW, therefore, in compliance of the Judgment dated 25/5/2016, passed. by the
Honorable Khyber Pakhtunkhwa, Service Tribunal, Peshawar and in Exercise of the
Powers conferred upon the undersigned of being an appellate authority under U/S-21
of General Clauses Act 1897, the Departmental Appeal of the appellant dated
12/11/2012 is hereby rejected on the grounds that the appellant has been convicted
in the said FIR by the Courts of competent jurisdictions & the appellant is not entitled
for the re-instatement in service agamst the DM post in the Respondent Depart'nent
in view of the’ above made prowslons or 1w, rufesiX pol:cy T m e

LI

QO . | Dnecto: P
Q_(’77’ B (E&SE)Departmdw Kiker
OD o Pakhtunkhwa Pe shaviar.

Endst: No: » /AD(Lit: )M Haroon Ex-DM]Mansehra Dated Peshawa: ;hﬂ l_[4 I/z'm

g

Registrar Khyber Pakhtunkhwa, Service Trlbunal Peshawar

Addl Advocate General KPK Service Tribunal, Pesnawar

Section Nfficer {Lit: 1I) E&SE Department, KPK Peshawar

District Education Officer (M) Mansehra ' :
Muhammad Haroon $/0 Fareed Khan r/oVilage G|dara| District Batgram
PA to Director local office.

oW BWN R

prees T
jragtolr {:’;‘é’-bgjr
XPK Peshawar»

(E&SE) Depart 91;' Klayipr

°aghtunkl.@- shavsar,

Copy forwarded for information & n/actién 0 the:- ‘ . . ey g

Y
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WAKALAT NAMA

IN THE COURT OF L{ Pu - 84%(,0 7_,0( ﬁ(l/ '

M&Qﬁmw@/

VERSUS

Appellam(s)/Pez‘zfzoner(s)

Respondent(s)

/'We do hereby appoint
Mr. Khaled Rehman, Advocate Supreme Court of Pakistan in the above
mentioned case, to do all or any of the following acts, deeds and things.

1. To appear, act and plead for me/us in the above mentioned case in
this Court/Tribunal in which the same may be tried or heard and
any other proceedings arising out of or connected therewith.

1o

To sign, verify and file or withdraw all proceedings, petitions,
appeals, affidavits and applications for compromise or withdrawal
or for submission to arbitration of the said case, or any other
documents, as may be deemed necessary or advisable by them for
the conduct, prosecution or defence of the said case at all its stages.

(0%

To receive payment of, and issue receipts for, all moneys that may
be or become due and payable to us during the course of
proceedings.

AND hereby agree:-

a. That the Advocate(s) shall be entitled to withdraw from
the prosecution of the said case if the whole or any part
of the agreed fee remains unpaid.

In witness whereof [/We have signed this Wakalat Nama
hereunder, the contents of which have been read/explained to
me/us and fully understood by me/us this

Signature of Exccutants

Sllpl eme Court of P'lklstan

3-D, Haroon Mansion
Khyber Bazar, Peshawar
Off: Tel: 091-2592458

§
Makeormallo Wrwe ey,
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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL PESHAWAR.

Service Appeal No: 1165/2016

Muhammad Haroon Khan Ex-DM GMS Bartoni District Mansehra. ...... Appellant.
VERSUS
Secretary E&SE Department, Khyber Pakhtunkhwa, Peshawar &others. ...Respondents

JOINT PARAWISE COMMENTS FOR & ON BEHALF OF RESPONDENTS No: 1-3.

Respectfully Sheweth :-

The Respondents submit as under:-

PRELIMINARY OBJECTIONS.

I That the Appellant has got no cause of action /locus standi .

2 That the instant Service Appeal is badly time barred.

3 That the Appellant has concealed material facts from this Honorable Tribunal.
4 That the instant Service Appeal is based on mala fide intentions.

5 That the Appellant has not come to this Honorable Tribunal with clean hands.

6 That the Appellant is not entitled for the relief, he has sought from this Honorable
Tribunal.

7 That the instant Service Appeal is against the prevailing law & rules.

8 That the instant Appeal is based on mala fide intentions just to put extra pressure on the
Respondents.

9 That the Appeal is not maintainable in its present form.

10 That the Appeal is bad for mis-joinder & non joiﬁder of thé necessary parties.

t1 That the instant Service Appeal is barred by law.

i2 That the Appellant is not competent to file the instant appeal against the Respondents.
13 That the Appellant is estopped by his own conduct to file the instant Appeal.

14 That the impugned Notification dated 14/10/2016 is legally competent & is liable to be
maintained in favour of the Respondent Department.

ON FACTS

I That Para-1 needs no comments being pertains to the service record of the appellant
against the Ex-DM Post.




\ o . ! .
? 2 That Para-2 is correct to the: extent that the appellant was implicated in a murder case

vide FIR No; 128 dated 14/4/|1999 registered -U/S 302/324 PPC at police Station Batgram
wherein, the appellant has been convicted to Death sentences vide judgment dated 23/ 6/
2001 by the then District & Sessnon Judge Batgram (Copies of the said FIR & judgment

dated 23/6/2001 are already attached with the judicial file).

I

3 That Para-3, is correct to the extent that in view of aforesaid criminal FIR No: 128 dated
14/4/1999, the appellant was:suspended from service from the date of the said FIR by the
Respondent Department. Which was Renewed from time to time in view of the relevant
provisions of law by the Respondent Department. However, with regard to the no entry of
("> his suspension in his Service Book, it is submitted that the said Service Book was in
custody of the appellant till: the conviction of the appellant. Hence the plea of the
appellant is not sustainable in?the eyes of law.

4 That Para-4 correct to the ekxtent that the appellant was convicted to Death Sentence
vide judgment dated 23/6/2001 by the District & Session Judge Batgram alongwith a
fine as mentioned in the concluding Para of the said judgment. The sentence of the
appellant was converted to life imprisonment by the August Peshawar High Court Bench
vide his judgment dated 19/2/2003 Passed by the August Peshawar High Court,
Peshawar Abbot Abad Bench which was further reduced by the August Supreme Court
of Pakistan vide judgment dated 07/12/2011 by maintaining his conviction. Hence, he
has served the sentence in th,e said FIR.

5 That Para-5 is incorrect that ails per entry in the Service Book of the appellant, his date of
birth has been written as 03/8/1951 instead of 11/01/1952. Hence the plea of the
appellant is misleading. How%ever, it is further submitted the appellant was behind Bars
in view of the said FIR & judgments. Therefore, the Respondent Department under the
relevant provision of law hasf been pleased to remove him from service in view of the
concurrent judgments of the superior court s of law.

6 That Para-6 is correct that t:he Departmental Appeal of the appellant in view of the
judgment dated 25/5/2016,! passed by this Honorable Tribunal rendered in Service
Appeal No: 353/2013 has be:en rejected by the Appellate Authority vide the impugned
Notification dated 14/10/201:6 on the grounds of his conviction in the above said FIR by
the competent authority w;hich is not only legally competent but is liable to be
maintained in the interest of justice. Hence the plea of the appeliant is liable to be
dismissed on the following gfounds inter alia :-

ON GRONDS.

A Incorrect not admitted. The!act of the Respondent Department is within, legal sphere
having no question of violation of the mandatory provisions of Article-4 of 1973
constitution of Islamic Republic of Pakistan. Hence, the impugned Notification dated 14/
10/2016 of the Respondent |s|, legally competent & is liable to be maintained in favour of
the Respondents in the interest of justice.

B Incorrect & not admitted. T:he appellant has been convicted by the August Supreme
Court of Pakistan in murder case in view of the concurrent judgment of both the High
Court & Trial Court after appreciating all the materials available on record. Hence, the
plea of the appellant regarding his false implication in the said FIR is not only baseless
but is also liable to be dismissed in favour of the Respondent Department (Copy of the

impugned Notification is Anniexure-A).

C Incorrect & not admitted. The crime of the appellant falls within the ambit of heinous
crime & even is a crime agamst the society. Therefore, the appellant has rightly been
convicted by the superior Courts of Law in the said FIR. Therefore, his dismissal/ removal
from service in view of the concurrent judgments is an evident proof regarding his direct

-involvement & connection in the said case/ crime.

e .




|
() D Incorrect & misleading. The appellant was convicted by the Trial Court & that the (T =)
: C_‘ conviction was upheld up to Supreme Court of Pakistan with the partial

modification. Hence, the stand of the appellant also deserves to be rejected by declaring
the appellant not entitled for Pension service benefits under the relevant provision of
Law. :

E Incorrect & not admitted. The plea of the appellant is against the facts & circumstances
of the case as the date on Wh;ICh the appellant is considering himself retired from service
during his conviction period duly upheld by the Supreme Court of Pakistan. Therefore,
the mandatory provision of :Article-420 { C ) of CSR is not applicable upon an already
convicted / accused person. Hence liable to be rejected.

F Incorrect & misleading. Defailed reply of this Para has already been given in the
foregoing Paras. Hence, needs no further comments. Nor the said provision /Articles are
applicable upon the case of the appellant.

: i
G Incorrect & not admitted. Th'e appellant has been found guilty of murder by the Trial as
well as superior Court of Iaw vide judgments as mentioned above. Therefore, the
appellant being a convicted person is not entitled for the relief he has sought from this
Tribunal. |

H Incorrect & denied. The impﬂgned Notification dated 14/10/2016 is within legal sphere
& is liable to be maintained m favour of the Respondent Department in the interest of
equity & justice,

I The Respondents seek leave (|)f this Honorable Tribunal to submit

additional grounds & case iaw at the time arguments on main appeal.
I

In view of the ab!ove made submissions, it is most humbly Prayed
that on the acceptance of thls reply/Comments this Honorable Tribunal may
very graciously be pleased to dismiss the instant Service Appeal & maintained
the impugned Notification dated 14/10/2016, in the interest of justice.

1

Dated / /2016 !

w7

i E&SE Department Khyber
! ' Pakhtunkhwa, Peshawar.
(Respondents No: 2&3).

(Respondent No: 1) |
AFFADIVIT

I, Homeed Ur Rehman Asstt: Director (Lit: ) E&SE Department Khyber Pakhtun
khwa, Peshawar do herby solemnly afﬂrm & declare on oath that the contents of the instant

Parawise Comments are true & correct to the best of my knowledge.
|

I

Deponent

|
i
! -
|
1
I
I
i
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BEFORE THE KHYBER PAKHTUNKHWA SERVILE TRIBUNAL PESHAWAR

: Serviice Appeal No._1165 /2016

"+ Muhammad Haroon..................... TSP TR Appellant
{' Versus

- Secretary E&SE Department, KPK............. L, Respondents

- REJOINDER ON BEHALF OF APPELLANT IN RESPONSE
TO REPLY FILED BY RESPONDENTS.

" Respectfully Shewe':"h,! |

Preliminary Objections:

|

Preliminary objections raised by answering respondents are erroneous

and frivolous. The app!e'al is maintainable under the law. The appeliant
-, has got cause of action and locuvé'star‘ldi'td file the instant appeal. The
-l claim of the appellant is bonaﬁde All heces’sarfy parties are arrayed as |
.Respondents and nothing has been concealed from the Hﬁ{lbie.
Tribunal.- Estoppels never run agamst the law. That the impugned -
Notlﬁcatlon dated. 1__4-.10.2016  is illegal, incompetent, not

" maintainable and ’again's’-t‘the policy on the subject. |

 Facis:

1. Para No.1 ‘of| the appeal has been ;admitted correct by
. Respondents. ] ‘ |

. Para N02 of tllje Reply is incorrect the eppellant was falsely

N2

~ been implicated in the instant case. That mitially the appellant
- ‘was convicted by Session court but said sentence was further

reduced on the!appeal of the'appellént before the High Court
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~service book. |

. ; . L ,

and August Sﬁpré:mé Court of Pakistan vide Judgment dated

19.02.2003 and 07:02:2011 respectively ard the appellant was

later on released from the captivity.

o

. Para No. 3 of the|reply is incorrect. The entry of the suspension

was ndt extendeld beyond 05.06.2001 as per record of the

J
|
I

. P_érauNlo. 4 of the reply is incorrect the éppellant was falsely

been implicated J‘in the instant.case. That initially the appellant

: ) - ) . ,
was convicted by Session court but said sentence was further

‘reduced on the éppea-‘; of the appellant béfbre the High Court
- and August Su}?reme Court of Pakistan vide Judgment dated

19.02.2003 and 50‘7.02.201"1 respectively and the appellant was

| o
later on released from the captivity.
; ‘

. Incorrect. The eI{ppellant date of birth is 01.01.1952. Moreover,

the‘appe'llant Has not yet been removed from service. The

appellant was onlym suspended from the service up till

o , |
. 05.06.2001. |
|

|

f

. Incorrect. -The: rejection of the departmental appeal by the

appellate authority is not in accordance with law. The appellate
authority has not forwarded/ mentioned any legal justification

and reasons in the impugned order.
| .

]
|
Grounds: : ‘I
S |

| - law/rules and !"p_olicy on the subjéct. The impugned Notification

" Incorrect. Theli appellant has not been treated in accordance with

|
dated 14.10.2016 suffer from various legal and factual errors

hence not conflpet'ent and also not maintainable.
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Sestonte

| Incorrect The applellant 1n1t1al/was reduced by the High Court

and august Supreme, Court of Pakistan respectlvely upon the

'appeal of the appellant It is also fact the appellant was falsely
A1mphcated in the said FIR and case of the appellant also lies in

A_ - the ambit of double jeopardy.

i

. | | _
Incorrect. The offence with which the appellant was charged

was not of moral Iturpitude and same was also not falling within

the definition of;' misconduct as per rule-2 (1) (vii) of the

A‘Govemment of Khyber Pakhtunkhwa, Government servant
~ (efficiency and D|isc_ipline Rule 2011). Moreover, the appellant

P | :
- has not been removed from service.

!

- Incerrect. As the{appellant is still in service, therefore, eligible

for all pensionar}lf and other retirement benefits on attaining the

. .
- age of superannuation.

: a81de.

!

Incorrect. The plea of the appellant is based on facts and
: circumstance of jthe case and therefore, Article 420(c) of CSR is

: applicable upon ‘lthe case of the appellant.

!

‘Incorrect No ]clear answer has been provided by the

Respondents in rephes of the above paras.

|

~ Incorrect. The l'appellant is entitle for all the pensionary and

other retiremenl't benefits as a consequence of long meritorious
' |

service.

!
.

Incoirect. The limpugned Notification dated 14.10.2016 suffer

from various falctual and legal errors, therefore, liable to be set

|
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I _ That appellant will raised some other ground during the course

of arguments. - , ‘

It s, therefore,-'}l;izmbly prayed that the reply of answering

| ~ Respondents may gracic'usly be rejected and the appeal as prayed for

may graciously be accep‘ted with costs. % ‘

Thrdugh

Dated: |6/ 04 1015

Affidavit

L, ; do hereby affirm and declare on oath that the contents of this

rejoinder are true and correct to the best of my knowledge and belief

| i &()
o

Deponent

“and nbthing has been concealed from this Hon’ble Tribunal.




