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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

SERVICE APPEAL NO. 1165/2016

Date of institution ... 11.11.2016 
Date of judgment ... 22.07.2019

Muhammad Haroon Khan S/o Muhammad Farid Khan. 
R/o Village Gidarai, Tehsil and District Battagram, 
Ex-Drawing Master, GMS, Bartoni, Mansehra

(Appellant)
VERSUS

1. The Government of Khyber Pakhtunkhwa through Secretary, Elementary and 
Secondary Education, Civil Secretariat Peshawar.

2. The Director, Elementary and Secondary Education, Civil Secretariat Peshawar.
3. The District Education Officer (Male) Mansehra.

(Respondents)

SERVICE APPEAL UNDER SECTION-4 OF THE SERVICE
TRIBUNAL ACT. 1974 AGAINST THE IMPUGNED APPELLATE
ORDER DATED 14.10.2016 PASSED BY THE RESPONDENT NO. 2
WHEREBY THE DEPARTMENTAL APPEAL OF THE APPELLANT
WAS REJECTED.

■ ^. Mr. Ayub Amin, Advocate.
C\ Mr. Muhammad Jan, Deputy District Attorney

For appellant. 
For respondents.

Mr. MUHAMMAD AMIN KHAN KUNDI 
MR. HUSSAIN SHAH

.. MEMBER (JUDICIAL)
.. MEMBER (EXECUTIVE)

JUDGMENT

MUHAMMAD AMIN KHAN KUNDL MEMBER: Appellant

alongwith his counsel and Mr. Muhammad Jan, Deputy District Attorney for the

respondents present. Arguments heard and record perused.

Brief facts of the case as per present service appeal are that the appellant 

was serving in Education Department as Drawing Master. He was involved in a

2.

criminal case vide FIR No. 128 dated 14.04.1999 under section 302/324 PPC

Police Station Battagram'. On conclusion of trial, the appellant was convicted 

and was sentenced to death under section 302 PPC ten years under section 324 

PPC seven years under section 337D PPC vide Judgment dated 23.06.2001. The
ii:.. . .
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appellant challenged the judgment of trial court before the worthy High Court

and the worthy High Court converted the punishment of death into life

imprisonment while the rest of conviction and sentences of the appellant was

ordered to remain intact vide judgment dated 19.02.2003. The appellant also

challenged the judgment of worthy High Court before the august Supreme

Court of Pakistan and the august Supreme Court of Pakistan partially allowed

the criminal appeal and sentenced awarded under sections 302 (b), 324 & 337-D

PPC was ordered to run concurrently and the remaining sentences shall remain

intact vide judgment dated 07.12.2011. After serving sentenced when the

appellant released fi'om jail he was already reached the age of superannuation

therefore, he filed departmental appeal to the departmental authority for

reinstatement for the purpose of retirement and pensionary benefits etc on

12.11.2012 but the same was not responded within the statutory period of 90

days therefore, the appellant filed service appeal before this Tribunal which was 

disposed of and remitted the case to the respondent-department with the 

direction to examine the pending departmental appeal of the appellant on its

I ^

merit strictly in accordance with law and rules and decide the same within a

period of 60 days from the receipt of the judgment vide judgment dated

25.05.2016. In pursuance of the aforesaid judgment of this Tribunal, the

departmental appeal of the appellant was disposed of by the departmental 

authority and the same was rejected on the ground that the appellant has been 

convicted in the aforesaid criminal case by the court of competent jurisdiction 

and the appellant was held not entitled for reinstatement in service against the 

post of Drawing Master in the respondent-department vide order dated 

14.10.2016. Feeling aggrieved from the order of departmental authority, the 

appellant challenged the said order through instant service appeal on

11.11.2016.
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3. Respondents were summoned who contested the appeal by filing of

written reply/comments.

4. Learned counsel for the appellant contended that the appellant was

serving in Education Department as Drawing Master. It was further contended

that the appellant was falsely involved in the aforesaid criminal case. It was

further contended that the offence under section 302/324/337-D PPC does not

falls under the offence of moral turpitude. It was further contended that when

the appellant was released from jail after serving the sentence, the appellant was

already reached the age of superannuation therefore, the appellant was entitled

for pensionary benefits. It was further contended that after involvement in

aforesaid criminal case, the appellant was suspended and was not 

terminated/removed from service by the competent authority therefore, the 

^^appellant was also entitled to be reinstated by the department after his release^ 

^ ^ from jail for the purpose of pensionary benefits. It was further contended that no

I departmental proceeding was initiated against the appellant therefore, the 

appellant is entitled for pensionary benefits and prayed for acceptance of 

appeal.

5. On the other hand, learned Deputy District Attorney for the respondents

opposed the contention of learned counsel for the appellant and contended that

the appellant was serving in Education Department as Drawing Master. It was 

further contended that the appellant was involved in the aforesaid criminal case.

It was further contended that the appellant was convicted by the trial court for 

committing murder, attempt to murder and was convicted and sentenced to 

death by the trial court. It was further contended that the appellant challenged 

the judgment of the trial court before the worthy High Court and the worthy 

High Court also maintained the conviction of the appellant but converted the 

death sentenced into life imprisonment. It was further contended that the august

Supreme Court of Pakistan also maintained the conviction and sentenc^ of the



4

appellant. It was further contended that the offence of under section 302/324

PPC is offence of moral turpitude therefore, the appellant is not entitled for

pensionary benefits and prayed for dismissal of appeal.

6. Perusal of the record reveals that the appellant was serving in Education

Department as Drawing Master. He was involved in the aforesaid criminal case.

On conclusion of trial, the appellant was convicted and sentenced to death by

the trial court. The appellant challenged the said judgment through appeal

before the worthy High Court and the worthy High Court maintained the 

judgment of the trial court however,. converted the death sentenc^ into life 

imprisonment. The record further reveals that the appellant also challenged the

judgment of the worthy High Court before the august Supreme Court of

Pakistan and the august Supreme Court of Pakistan also maintained the

judgment of worthy High Court. Admittedly, the appellant was convicted and

sentenced by the competent court in murder and attempt to murder case and the

conviction and sentenced of the appellant was also maintained by the worthy

High Court as well as august Supreme Court of Pakistan. It is a well settled law

that the offence of murder or attempt to murder falls within the ambit of moral

turpitude. In this regard reliance is placed on 2002 SCMR 1691. Therefore, the

appellant is not entitled for any pensionary benefits hence, the appeal has no

force which is hereby dismissed. Parties are left to bear their own costs. File be

consigned to the record room.

ANNOUNCED
22.07.2019

(MUHAMMAD AMIN KHAN KUNDI) 
MEMBER

(HUSSAIN SHAH) 
MEMBER
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22.07.2019 Appellant alongwith his counsel and Mr. Muhammad Jan, Deputy 

District Attorney for the respondents present. Arguments heard and record 

perused.
=

Vide our detailed judgment of today consisting of four pages placed 

on file, it is a well settled law that the offence of murder or attempt to 

murder falls within the ambit of moral turpitude. In this regard reliance is 

placed on 2002 SCMR 1691. Therefore, the appellant is not entitled for 

any pensionary benefits hence, the appeal has no force which is hereby 

dismissed. Parties are left to bear their own costs. File be consigned to the 

record room.

ANNOUNCED 1

22.07.2019
(MUHAMMAD AMIN KHAN KUNDI) 

MEMBER

(HUSSAIN SHAH) 
MEMBER
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Counsel for the appellant and Mr. Muhammad

for the respondents
26.02.2019

Riaz Paindakhel, Asstt. AG 

present. m,
Learned counsel for the appellant states that the 

appellant could not reach from Datagram today due to 

rough weather, therefore, requests for adjournment in

Adjourned to

IS®

order to seek fresh instructions.

14.05.2019 before the D.B.

% \jV^'
Chairman

V.
■'IKS

•

Nemo for the appellant. Mr. Zia Ullah learned Deputy 

District Attorney for the respondents present. Due to leave 

of the worthy Chairman the case is adjourned. To come up 

for arguments on 19.07.2019 before D.B. .

, 14.05.2019

(Hussain Shah) 

Member :«

Appellant alongwith his counsel Mr. Ayub Amin, Advocate and19.07.2019

Mr. Muhammad Jan, Deputy District Attorney for the respondents

present. Arguments heard. To come up for order on 22.07.2019 before

D.B.

(HUSSAIN SHAH) 
MEMBER

(M. AMIN KHAN KUNDI) 
MEMBER

/'

-rt
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27.11.2018 Junior, to counsel for the appellant and Addl. AG for the 

respondents present.

Learned senior counsel for appellant is reported to be

busy before the Hon’ble High Court in a number of cases%
today. A request for adjournmentjmade at the bar; Adjourned 

to 21.01.2019 for arguments before the D.B.

Chairni

21.01.2019 Clerk of counsel for the appellant present. Mr. Usman Ghani,

District Attorney for the respondents present. Clerk of counsel for the

appellant requested for adjournment on the ground that learned counsel for

the appellant is not available today due to strike of Khyber Pakhtunkhwa 

Bar Council. Adjourned to 26.02.2019 for arguments before D.B.

AMIN'kMAN'KtfNDI)
MEMBER

i iOl.-,-.-*(HUSSAIN S'HAMj 
..-MEMBER

.Cj w

1— t

ft.* apyef-ait Is re’''ui-LedH\ bi 

bur;,, ILj Hun’bH Higl^ C^L*..: bn a nuH-wCr of .case:

todi'Y; f;. rcr/'.est for adjr,..ri*.v.':.-'7mad3 tiic ba:' .bo;X”,:''acd 

to -:1.6i.2GC3bbf O-. jo ' befce bar

Chairman
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. 18.04.2018 Counsel for the appellant and Asst:. AG for 

respondents present. Rejoinder submitted. To come up for 

arguments on ^ before D.B.

(M. Amin an Kundi)(Alimac|^assan)
Member Member

Clerk to counsel tor the appellant and Mr. .Riaz Paindak.heil 
learned Assistant Advocate Qeneral for the respondents present. 
Clerk to counsel for the appellant seeks adjournment as Learned 

counsel for the appellant is not in attendance. Adjourned. To come' 
up for arguments on i 3.08.2018 before D.B.

26.06.2018

(Muhammad Hcimid Mughal). 
Member

(Muhammad Amin Kundi) 
Member’

Mr. Muhammad Amin Ayub, Advocate counsel for 

• .the appellant present. Mr. Muhammad Jan, DDA .for 

' respondents official present. Due to paucity of time 

arguments could not be heard. Adjourned. To come up 

for arguments on 11.10.2018 before D.B.

13.08.2018

1

ChairmanMember

Appellant in person and Mr. Zia Ullah learned Deputy 

District Attorney for the respondents present. Appellant seeks 

adjournment as his counsel is not in attendance. Adjourn, lo 

up for arguments on 27.11.2018 before D.B.

1 1.10.2018

come

Member



Counsel for the appellant present. Mr. Muhammad Jan/qj'if^;':,10.08.2017

Deputy District Attorney for the respondents present. Learned ^

counsel for the appellant seeks adjournment. Adjourned. To come ; ; , 

up for rejoinder and arguments on 29.11.2017 before D.B. 'H.:-

■'

(Muhammad Hamid Mughal) 
Member (J)

in Khan Kundi)(Muhamma
Member (J)

None present on behalf of the appellant. Mr. Ziaullah

Deputy District Attorney for the respondents present. Notice. ;
.

be issued to appellant and his counsel for attendance for 

07.12.2017 before D.B.

29.09.2017

(Gul Zeb M^h) 
Member

(Muhammad Amin Khan Kundi) 
Member

07.12.2017 Clerk of the counsel for appellant present. Mr. Ziaullah, 

Deputy District Attorney for the respondents also present. Clerk of 

the counsel for appellant requested for adjournment on the ground 

that learned counsel for the appellant is not available today. 

Adjourned. To come up for arguments on 13.02.2018 before D.B.

(Ahmad Hassan) 
Member (E)

(Muhammad Amin Khan Kundi) 
Member (J)

/
i;'..

V

Clerk of the counsel for appellant present. Mr. Riaz 

PaindakheL Assistant AG for the respondent present. Counsel for 

the appellant is not in attendance due to general strike of the bar. 

Ta comc up for arguments on 18.04.2018 before D.B.

13.02.2018

r '
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Clerk lo counsel for the appellant and Mr. Hamid Ur 

Rahman (Litigation) ISfongwith Addl: AG for respondents 

present. Written reply not submitted. Reejuested for 

adjournment. To come up for written reply/comments on 

27.03.2017 before S.B.'

*4i

16.02.2017
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27.03.2017 Counsel for the appellant and Mr. Hanieed Ur Rahman, AD , 

(Litigation) alongwith Addl: AG for the respondents present. Written ts 
reply not submitted. Requested for adjournment. Request accepted. To 

up for written reply/comments on 26.04.2017 before S.B.
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CoLinsc! for ihv appellant and Mr. Sajjad ^

AG for the 

reply submitted. 'I'o come
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't-. 1165/2016

'4 105.12.2016 Appellant alongwith his counsel present. Preliminary arguments 

heard and case file perused. Perusal of the case file reveals that this 

Tribunal vide judgment dated 25.05.2016 remanded the case to the 

respondents to decide the departmental appeal of the appellant strictly on 

merits. Respondents rejected the departmental appeal of the appellant vide 

order dated 14.10.2016, hence the instant service appeal.

Since the matter requires further consideration of this Tribunal and 

the instant appeal is also within time, therefore, the appeal is admitted for 

regular hearing subject to deposit of security and process fees within 10 
days. Notices be issued to the respondents for w^tten reply/comments for 

o/-W7before S.B.
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The appeal of Mr. Muhammad Haroon Khan son of Muhammad Farid Khan Ex-DM GMS Bartoni 

Mansehra received today i.e. ori 11.11.2016 is incomplete on the following score which is returned to 

the counsellor the appellant for completion and resubmission within 15 days.' r

1- Memorandum of appeal may be got signed by the appellant.
2- Copy of judgment of this Tribunal mentioned in para-6 of the memo of appeal (Annexure-G) 

is not attached with the appeal which may be placed on it.
3- Annexures of the appeal may be attested.
4- Annexures of the appeal may be flagged.
5- Five more copies/sets of the appeal along with annexures i.e. complete in all respect may 

also be submitted with the appeal.

(Qy /S.T. 
' Dt. /1 / / / /2Q16

No.

REGISTRAR 
SERVICE TRIBUNAL 

KHYBER PAKHTUNKHWA 
PESHAWAR.

1

Mr. Khaled Rehman Adv. Pesh.

7

1

1
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA.
PESHAWAR

Service Appeal No. /2016

Muhammad Haroon Khan............ Appellant
Versus

Khyber Pakhtunkhwa and
............. ...............Respondents

The Govt, of 
others........................

INDEX

PagesDescription of Documents AnnexS.No

Memo of Service Appeal 1-61.

7-13Extracts from the service Book A2.

14,B3. F.I.R dated 14.04.1999

Judgments of the session judge, 
Battagram dated 23.06.2001 15-29C4.

Judgment of the Hon’ble High 

Court dated 19.02.2003
30-47D5.

Judgment of the Supreme Court of 
Pakistan dated 07.12.2011 48-54E6,

55-58FDepartmental Appeal7.

Judgment of this Hon’ble Tribunal 
dated 25.05.2016 G8.

Appellate order dated 14.10.2016 H9.

10. Wakalatnama

Appell

Through
Kh

oteTreshowar
Dated: 11.11.2016

I- . ^-.-F
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA.

PESHAWAR

Service Appeal No. (l(oS~ /2016

Muhammad Haroon Khan S/o Muhammad Farid Khan R/o

Village Gidarat, Tehsil and District Battagram. Ex- Drav/ing

Master GMS, Barton!, Mansehra SCIiybcr Pakhtukbw 
JservicG

AppellaiUi,,^^ iv„ If7^/

DacccsVersus

1. The Govt, of Khyber Pakhtunkhwa through Secretary, 

Elementary and Secondary Education, Civil Secretariat 

Peshawar.

2. The Director, Elementary and Secondary Education, 

Civil Secretariat Peshawar

3. The District Education officer (Male) Mansehra

..............................................................Respondents

SERVICE APPEAL U/S 4 OF THE SERVICES 

TRIBUNAL ACT, 1974 AGAINST THE 

IMPUGNED APPELLAT ORDER DATED 

14.10.20U PASSED BY THE RESPONDENT 

N0.2 WHEREBY THE DEPARTMENTAL APPEAL 

Of APPELUNT WAS REJECTED.

V
PRAYER:-

On acceptance of the Instant appeal the Impugned
aPDellate order dated 14.10.2016. passed bv the
Respondent No.2 mav kindly be set aside and the appellant
may graciously be reinstated In to service and be
consequently aooeWa/f^ mov be allowed retirement on
attaining the ooe of superannuation and the consequent
Pensionary benefits etc, for the service render bv appellant.

I

-day

^ Of
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Respectfully Sheweth:

Facts Qlvina rise to the present appeal ore as under: -

That appellant was appointed as Drawing Master on 

13.12.1978, and performed his duty regularly and 

continuously to the entire satisfaction of the superiors 

and thus a£his credit long drawn meritorious service, 

He was lastly serving at GMS Bartoni, Mansehra. (Copy 

of service Book is attached as Annexure “A").

1.

i3

2. That in the year 1999, appellant was falsely implicated 

in a murder case vide F.I.R.No.l28 dated 14.04.1999

due to family animosity of relatives and was thus 

arrested in pursuance of the F.l.R. (Annex :B).

That after the arrest of the appellant he was 

suspended w.e.f 2406.1999 vide order of the even 

date, which suspension was continued/extended vide

3.

orders dated 05.06.2000, 13.09.2000, 07.12.2000 and

05.06.2001, thereafter, the suspension was not 

extended vide entries at Page No. 13 and 15 of the 

service book ibid.

That subsequently the appellant was to

the Court of Sessions Judge, Battagram and after 

conclusion of the Trial he was convicted and

'ASi4.

sentenced to death vide judgment dated 23.06.2001 

(Annex :C). Being aggrieved of the judgment 

appellant filed criminal appeal before the Peshawar

- ji



3
>

High Court, Abbotabad Bench, which was partially 

allowed vide judgment dated 19.02.2003 (Annex:D).

in to life (1And the death sentence was

imprisonment. Being further aggrieved, appellant yet 
■/'nM.

/C] preferLanother appeal before the Supreme Court of (JJ
Pakistan, which was also partially allowed and the 

sentence was further reduced vide judgment dated 

07.12.2011. (Annex;E). in Pursuance of the judgment of 

Hon’ble Apex Court, the Appellant was later on 

released from captivity after serving the sentence.

That the date of birth of the appellant is 01.01.19525.

and thereafter, his date of retirement falls on

01.01.2012, on which dated of the appellant was

behind the bars.

6. That after the release, appellant preferred department 

appeal before the appellate authority. (Annexe:F). for 

reinstatement and consequent retirement and 

pensionary benefits etc. but the same was not 

disposed of within the statutory period hence, service 

appeal was filed before the Hon’ble Tribunal which

was decide vide order 25.05.2016 (Annexe:G). and, .

(j case was remanded to respondent No.2 but the same

was rejected vide impugned appellate order dated 

14.10.2016.(Annex:H). hence this appeal inter alia 

amongst on the following ground.

\



4
4

/
GROUNDS:

A. That the respondents have not treated in accordance 

with law, rules and policy on subject and acted in 

violation of Article 4 of the constitution of Islamic 

Reputpiic of Pakistan, 1973 and unlawfully issue4the 

impugned appellate order and refused to reinstate 

the appellant and allow other service benefits, which is 

unjust, unfair and hence not sustainable in the eye of 

law.

G

That appellant was innocent and was falsely been 

implicated in the case due to enmity of the close 

relatives with deceased party and was convicted on 

the basis of false evidence adduced by the opposite 

side. When appellant preferred appeal before the 

Apex Court, during the pendency of the appeal, 

almost the senterlce of life imprisonment was served 

out and perhaps due to that reason, the Hon’ble Apex 

refrained from delving deep in to the merits of the

B.

case.

That be that as it may, the offence which the accused 

was charged with, was not one of moral turpitude and 

therefore, the same was not falling within the definition 

of misconduct as per Rule-2 (l)(vii) of the Government 

of Khyber Pakhtunkhwa Government Servants 

(Efficiency & Discipline) Rules, 2011, therefore.

C.
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appellant is entitled for reinstatement and retirement

benefits.

D. That till date, appellant has not been terminated form 

his service, therefore, on the date of retirement i.e. on

attaining the age of superannuation, appellant v/os 

civil servant and therefore, his is entitled for retirement

benefits under the rules.

That initially appellant v/as suspended from service 

and period of suspension was extended for some time 

but the same was not further extended and as per 

Rule-6 of the Government of Khyber Pakhtunkhwa 

Government Servant (Efficiency and Discipline) Rules, 

20n, if the period of suspension is not extended with in 

30 days of the expiry of the initial period of suspension, 

then the Govt servant stands reinstated and as per 

Civil Service Regulations 420 <c) A suspension followed 

by reinstatement does no entail forfeiture of the past

E.

service.

That similarly under the Civil Service Regulations 417-A, 

if an officer who has been suspended during the 

inquiry in to his conduct, attain the age of 

superannuation before the completion of the inquiry, 

the disciplinary proceedings against him shall abate 

and such office shall retire with full pensionary benefits 

and the period of the suspension shall be treated the 

period spent on duty. Similar references can be made

F.
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J.
to Civil Service Regulations 416 and 417, A person is 

also deemed suspended when he is arrested in 

pursuance of a criminal offence.

G. That appellant has served the Government for about 

22 years regularly and continuously with meritorious 

service record and he is entitled for the pensionary 

benefits under the rules and keeping in view the 

peculiar facts and circumstances of the case, 

appellant is entitled on pensionary in the interest of 

justice and fair-play.

That the ground mentioned in the appellate order is 

misconceived and the detailed ground/in the appeal 

not properly appreciated in correct legal 

prospective. The impugned appellate order is illegal, 

vide, unlawful hence not maintainable.

H.

It is, therefore, humbly prayed that the instant appeal 

may graciously be accepted as prayed for above.

Any other relief as deemed appropriate in the 

circumstances of the case not specifically asked for, 

may also be granted to the appellant.

ellant

Through

KN^d |ehi
Advbcat^ inawar

Dated: 11.11.2016

r. ■•-i
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OFFICE OF THE DISTRICT EDUCATION OFFICER (MALE) SECY: MANSEHRA

SUSPENSION

In continuation of this office order No.39459-61 dated 26-06-99 the 

suspension in r/o Muhammad Haroon D.M. Govt: Middle School Bartooni (KD) is hereby 

extended upto 28-4-2001.

Sd/-
DISTRICT EDUCATION OFFICER 

(MALE) SECONDARY MANSEHRA

Dated 5 76/2001Endst: No. 14141-42 /

kCopy forwarded for information to:-

Director Secondary Education N.W.F.P Peshawar 

District Account Officer, Mansehra.

1.

2.
Sd/-■ ;

DISTRICUEDUCATION OFFICER 
(MALE) SECONDARY MANSEHRA

£
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;7^a./a/'VaUSySNSlOMr , ^ ,
^ . In^oattnueticn of fchla office order No. 394!?9-^> 1 dated.

" A--. ,-^?6~06-9o the r.ruep ©'-'••-tI on tn r/o :.lD:-;::n:|n'ad Karoci r-.M Gcvts
Middle School BertConl (KD) is hereby eictanded uptp 2a--1-200f.

/•J u) DJ-STRICT ErAJO/T3:ON OFFICER 
■ (^^ALE) SECOI-ypAKi' HANSElirA «

^ edc ^

fcrvv--^rl^:'d .Cor to
-wd-icotion r-U V'^ F^'P :::

2oIM.stript Acc-CA'O.t Offtoer I-ha'-'sehro,

• 1
,1

y fL/L/^.L\^
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of 'Sher Afzal ^han, had-cooie to DiGtrict>'<V;^-^^^;:* 

Kitchary Batagron in connoctioci with a caSG, . After;;:,;,.

KhflJi. con

/
attending the court procoedinga-,. when they, reached;.;

r eastren gate of the court, it wasiabntt .1515 hours,. ^nca

• in the mean time, Muhammad Harpon son of Farid,■;ro3idcht,,;:| 
of Gaidrri started'firing at them, with ;fire ;_^,,:cfromj.

i

the front side. As a result of which -l^adirfKh^ jW^j:^ 

hit and injured on his helly with one bullet whileijn-?
■I"

Dildar was hiti and got in jured ■ on .his. riBht:,pido.ichoatv.
• \

with 2nd bullet and both of them fell do^fn on the;d^:^^'
..'1!

ground. Accused then decamped from the spot,.The

.1 occurrence was;.stated to have been-seen..by,many.^0 

other people present on the spot besides him. 
Motive for the occurrence is previous blood

■(<

‘ , *

< ^ '* • S •• A' . 'Vi**V

He charged accused Haroon for the coramission/of^the^:yi'cJi■^■‘^'
- • . • f. » '" i

offence. The report of complainant was •;roduced;;intp.^u^.^_; 

writing by Banaris Khan ASI in the shape; of.

. on. T.hQ basis of which case vide FIR HO;*128, dated .
r

14,4.1999 U/S 502/524 PPG was .registered against.-the' '
accused.

After completion of tbs investigation, 

local police through prosecution branch submitted, 

challnn before Judicial Magistrate, Batagram who .... ,.

after compliance of provisions u/s 190(5) .‘^r,P,G 

sont the same to this court for trials

Accused was summoned from jail, • who. 

a-opcared and after compliance of provisions, u/s.^ ; . 

265C Cr,P,C formal charge -was: framed and served,-.;; 

upon him, to which ho pleaded-'not g^uilty'.cind .claiciod;. 

fr-r.-i.--;!.. Pro-'tocution in support of the . charge. oxominod'- 

11 '-.•itnoc.soa .-xod closod its. evidonco. The resume .^of 

•pro.-'oeution ovicionco is ,ao

)

I .

4.I
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.''il'.v-;Pwl Ktihammad. Afzal IHC;5- . r I ■. •

!
l. ^n,receipt of fIurafl:U.a 'he'/incorporatod'-i-•. 5-

itc cor..tents intoithe FIH, EX .PA, PIE Ex.Pa ±3 inJhi3 ;‘.:‘\v. ,.^i

hand vfritinjr and ‘bears his true signature.
1 n.‘ P^-fg Abdus Saaad F.C i37: ; ■

This Pw brought the Murasila to police 

station for the registration of the case,- He, is. also.' ; 

marginal witness to recovery memo Ex.Pw.2/1 vide which-
j ^ . - ■ . , ,, ' . . ■ ■ --i-.O too;C into his possession ono blood stained shirt of '

handed

6.(

i

doceased Dildar white in colour, kind K.T P1 

ovorto him by doctor alongwith post mortem-report 'h “■-vySv 

Gamo

1 .

\ ..
were packed and sealed into parcel by the I.O’ 

in his presence.
\

I-

i

P/3 is Attaur Rehman son of Muhammad I^rqan*::. 

This Pvr deposed that ^.0 inspected ther spotf;-'^'-/- 

in his presence and during spot inspection he 

some blood stal-nod earth from the place of injured 

Hadir Khan, same was packed and sealed into parcel. in...i'..- 

■hia presence. In his presence X,0 also recovered' on 

empty shell of 50 bore P2 giving smell of fresh" 

discharjpe near the placo of accused situatod'insido 

the gate on the westren side of the stairs and took'"'

7. >. •

reeovered

r
- i

i”*
t ' . V

i
one

. {

V

(
the Same into his possession vide recovery memo Etc.pi-/.' h . 

Ptfh Aqil Khan son of Samar Ali Khan;
i*.

, J
i

He is marginal witness to 

Ex.Pw.a/h vide which I.O during the personal ooarch of ' h

a. recovery nomo

' .19P' ;
t

Cre-fhicoMJ//', :;7 vecovc.rod one bl.-ick bell; Pj alorK.-r^itJi Knsh Pa"' •
O-c-c; ctv..o.-i- '.'v/lbi 50 boro Pi.?.txa from the w.ast of the .iccusod

.-ind iu prcsenco of _ JHC jtajid HuesaW, ''in Ills pi'osoncc.

P^;S doctor Pac.-J, Q.ayum, .M.O; PHQ hospital Bntdgroj’ 

9. On 14,4,99 at

yj/'-Eon of Sher Afsal '^ha,a, aged 29/30

ii; r: r
3.30 JPi'i he examined.'.DildarDish'i-ci; d> -V

* t' ■

years, caste Swati, -

resident of Band-a Bala, brought by. ASI, P,,S.Batasraa. androD.^' i
4’'

■ ‘ -:«
external oxaminatipn he found the fo.ll owing; !*

;■

J

/

■y
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1, An entry wound of a fire am on'anterior \ 
aspect of right chest :&s between 8th and 9th:, 
inter costal space abott' ^ ^ ” ia.'niz©,’
skin iicz into muscles and body cavity, deop,

&
■ '•<

injured the vital organs,Patient, was. in shock . 
and blood pressure was unrecordable.B^aergency.;.,;-^^^ 

treatment vras givon.
Probable duration of injury: 15 to 45. 2i^utos.j';ij|%M 

Voapon of offence; Fire arm injuries..,
Nature'of injury:GrieviouE.
He prepared medico.legal to this effect'..which 
is p:':.P--.'.5/1.

•V
v-s,

On the saifie day i.e 1h«4*99 ho examined I •

Nadir Khan son o.r Surnandar Khan, aged abntit. 46. years ,•
Wi

r/0 Banda Bala, brought by ASI, P.S. Batagram and ' VV.;.

examined hm at 5o0 PM and found the followxng:

1, Entry wound of fire am .in epigastrium about 
4 X 4” in size. Skin into muscle and. body 
cavity (abdomen) deep. .

^ B:-:it wound on right buttock on the innor part .• 
about 1 X T‘ in size v;ibh everted margiac,-;'.v • 
there was massive bleeding from'the'exifc.-'woimd 
and patient's blood pressure was not recordable, ■ - 
Bncrgoncy t.ro,atmont was given and pat5.ant was 
rc,I‘r;rvvvi. f:o A'/ub '!.‘f>.’i.ch.lijg Complex fo.r .furtlior' • 
rnan.ngoincn t.
'L'bnn b*.‘(;v.-ceji injury ;About ']') to /(.^ minutco 
Caused by fire arm and in caso of both the"• 
in,Ja:r.lc.'~ the .’i.atui'c o.r the injuries vc.co’.' 
grievous.^Iledico legal report to this offcct -- 
prepared by him is Ex.iy.5/2 , same .is in 
his hand writing and bear his true signafure-, -•

> /
i-.'.r

■ - (db
t .

^oi 2 i

.! t

n , o
/ f

;Ccrlifioti U/A oV oi ihro 
Q„r'-r -'y-'S-C.r lildd. 1 '

i

! r
: 1.

i
; t''picidet -K far■' On the same day i,e 14.4.99 at 4.00 PM he 

9, 0/ 2^ ■ _ ■ V- .

yC -O./conducted a.utopsy on tao dead body, of Dildar Shan, ' aon. ■'
: ; ii

>■

K-

Sher. Afzal iChon, aged about 29/50 years, brought by'ASX, ' 

P.S Batagrom, identified by Attaur Ro.hmau 3ou of Purqan,,- 

r/o Shagay ;ia.d Hacham ^han^ son of Jah.'3ngi.r Khan, r/o 

.Banda Bsla and on external examination he ..fo'ond that',.'--.

■{

r.the deceased v^as a young healthy man of about .'JO years-: 

with good body physique, eyes closed, shaV’Dd whitO' • 

colour with shaJj.var and Qanicez, f

V 'S i
1

/■

a'ihKAi' h,-i

liiSlid
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/
coijy;
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=/ji"Gntrj- voiind-.-or-firc am oa_.right"sid.o*of
chest between Sth and '9th intor costal AV’.i'-, 

about -J >: -J’t in size. _ _ _ • ; ;;

‘V/••V1,
loHor

c-r
n-Ta?EHKAL E:d^;!-mTAgI0I7: ..In'thorax, region^ righ:t^ pleiyral;'

cavit5^ v/ero found injured, right lung was' 
blood vessels were 'found in.iured'f-'-In'--'abdominal^J::^i^t^

' region ' vrallS'-'wero ' ■injured ~ peritoniuia.'.-'wac;,--'"; 
:lnJured-aBd was full of blood, stoaach wafl'-' i 
foiind injured and was full of bfeadi^i digGCtod''y^b>"^| 

iriaterial, small intestine -was'-■found;'-in'Jur_od,;d\i 
barge' intostino was found injured,-, liyor injuredi£§;|,;

in liiy opinion' death o i; tlio. i^ox's on^ is duo to 'v 
iiro -arm injur;}', causing injuries to the Titolb,I 
org-'Kis ll'ice liver, stomach, poritoniuKi, lim'g,,;-'. 
eolc?n’ and vcssles InJurie's^’to'theGe'-^ structuresia 
rcsdJ.tod'into massive,•intomal .haemorrehage. I:•■.'P'fltH

;• The .case, .of ..death of - severe ..haemorrhage, .resul'-.tedv.'jjte' 
into shock _ and death. .....
Probable time "elapsed-batn^eeh '-in'Jury--'and^;death>:fiit^rd|^^^ 

-r 1/2-'hour to one.:hour. :,e:-c: '■
- ••'funa between..death and post mortem 10-'to.-'15VmjjxutesS|

■ ; Poet montom ioport conoiotins^tr

including pectorial 'ic Ex.FM.

^:::

i
OPINION:

^4^

. clothing of the deceased duly signed by ■hin':.tov' 'p;,'.tHi:'? 
police cJLoagwith P.Ii document's.
Investigating' Officer made'' 'a''query•'.'from': him'p

.•‘Liter-post'.^mortem examination .he-^handed'','

(P r

riicc!U/Af57-opho
c .i ’•■•<•’■'7

Co

• regarding'.the- :b^illet,-;;as-,there w£ls,. no..axitJ';,''!;p;\Vif^.'.-v;5i-i 
•• •. wound and .ha ,answered the query vido hisb 

report dated 25,4.99 which is ES.^PI5 " 

same is aa' follows';" '" ■ P''
'•He searche<S for tho bullet .in''body, cayity_;.y 

but,did not.recover the bullet”

. By6 AmJid\Hussain ASI;

Ci-c-s

•;

V

1'Ohv‘fiSh

Ke .deposed ..that, on the day of occurrence

r; r-
/ i-."i

■ 10.
: ‘

at about 9’,C0'ilil he' al'ongwith;J'amilur-.Hehman,.F.’C..85':>J
..........................■ • . —-

• T*

left 'for village’“^ohani-for the. investigation, of a,

criminal- cas-e' regi3t9red;.u/3::357.p?C -and ,aLso--.:warran^b^':''Stete^tei 
for ...the-recovery of-Wapda.dues ^vissued;.against-.persoasTlg^^p^:?^ 

residents cf villago Batagra^:^ sorvico''Of.:‘^arraiit-$M^ii®

iliipli
;

/ /
be

i w bTc'opy
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of l-/apda rc'Govcro’' duos . ^

on Sharjlni road, he hoard report of f.-ire shots 

report o.r huo .'ind erics Trora tlio sido 

proniise:! .and .-ilso .s.-jw (di-rt people 

a pcrcon.iro thought that 

tahon pl.TCQ j.n tho covirt 

a while and watched the situation of 

porso.u ,'j,nd its .-f olloworo, Ho doposod that ho 

, noa:^ the Axa Machine^ of Kalaag on the uppor side, ■
at a shorter distance, Hg got aside

ho rc.achcd Colony PatagranV V
; ..

and
of court , 

v/orc running after ^
'I

some occurrence night have ''
, prcDirscs, so ho waited for

running of a.-.-r.. ■I

was

31so that the
person .rxuining , may not change his direction

;ii; I
-:

e person running' ; ;i 
somo time- l9ohing back to the

seeing-them in uaiforE. He saw that the 

a head of the mob !!was
i

Eob,There was a crying in the nob, calling 

to catch hold of this.man as he has killed two 

ia the court premises.

1 _ovex'7 body - ' ■ '7

■ ■' H,0 persons
ihc person was fully e^rhausted

i!
i

. a
coming near us , ho (this Rp stoped 

-lin.As the situation

ho was worried about 1*e security of the person,, arrostod'^ f^^i^ 

by him, so he made

Inchargo Of polio station Batagraa namely.- Banaris,Khan 

rushed towards ihn his place and he handed over'the 

uccusod to him. Banaris Zhaa inquired tho name Tron^thl

a head and ,

was. very. much, tenso,and ..I'- i;

a xirless call to the. P,s on which
11!

I

a;
.'I

6 V0 ^Pi r n-7 ^^en conducted his personal search’and ' 
recovered one v-aistler P5 of Pistol 30 .bore from the, .;.i

in his presence- and i

Cc

possession of accused
;

other witness, he too.k the
•i2U1 Presence of - 1

; I
same into his possession i 

prepared recovery memo Ex.Pv,.4/i, He, further -daposed 

arrest of the accused he replied

i}

E;di7' ! j.-' and'

, y^-that on the

has not com.-aitted the
/3 - «/■- that he . • :

i t-
murder.Thereafter-he- accompanied ' 1:

Eanaris hh,:?.a. ASI to the place of occurrenco and in his
presence , during the spot inspection 

picked up bloori stai
• Banaris Klian ASI ■'

i.

!
■7

iM
.£2/ ■:

y.

. .•/
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V

• or .V/apda recovery dues. ^ ho reached Colony Bal'agraa ''
'■ A’

A
\«

'on^ Shanlai road, he heard r.eport of Tire shotn and ■>:-••••
; ■ ^ ' ' '.

report of hue and cries from the side of court .
•dx

/•Vh-'■'-rp;'
proraises, and also sa-w that people were rimninR;■ after''d'-''''‘‘'^'‘''' '

■•W!

■cr ;
: ■r

a person^Ke thought that some occurrence might have;
taken place in the court,premises, so he. v^aited f or ■ .

a vmile and watched the situation of running of a

porson and its -follov/ers. He deposed that ho was •> -'.’d.tjS
*.*

near the /ira i-Iachine of Malang ^han on the upper sid©, . -

at a shorter distance^ Hs got aside , so that the 

person running not change his direction
; t,- r;

!,•
seeing them in uniform. Ho saw that the person riinnSTTg'^ 

a head of the moo was; some time loofc:ing bach to the 

mob,There was a crying in the mob, calling every'body 

to catch hold of this man as he has hilled two 

in the court premises, 

coming near us

•,L
\ ■ ■

• '}

persons .

The person, was fuj^ly; e::iiausted- 

he (this Pr/) stepad a head.and

situation vms. very.much tense, and

d ■ "■(||

i:;

he was' vrorried about the security of the porson . arrested'S’/Afi 

by him, so ho made a wirless call to the, P.S on -iYhich- :'V;'
C

, Incharge of polie station Batagran namely; .Banaris Kh^"

rushed towards tiis his place aad he handed ovor .thes^' 

accused to him. Banai’is Khan inquired the:.nama'from::the 

^-’accused and then conducted his personal search''and

I..

I
LP HP:!I

4\

recovered one v;aistler P5.of Pistal 50 boro from .theCc i

possession or accused in his presence and in presenco of ; 
other ''.•■/'itness, he took the same into his possession

prepared recovery memo K-, Pw. a/i „ Ho ' further deposed,.• ■ and' ;
r

V,:.; ^P-‘ i-that on the a-’rest of the accused he I'Oplied that he'. \
\ ' *

has not committed the mUrdor,Thereafter -he- accompanied 

Banaris iChan .flSI. to the place of occurrence and in'-hia

i

/3 ' 0/'
■ I I

I ;

1
;

presence , .during the spot inspection-Banaris -Khan'-ASI ’ 

piCxced up bleed stained earth from
ih

^he spot and.an; empty ■y

C; •1

Attested^ be 

True ^py
• /

V

/
l-.v



f * .30.pore Piotal

5/1

different 

by the 1,0 u/:;

'-•>
fron the spot P2. vide

packed- and .sealed.these articles^into'-
recovery mesio VVone

parcels in his

161 Cr,p,c 

is Hus afar shah'

presence. He was also examined-■
' •

(complainant'i ■ '.M-,.1'y
i:f11, G IS complainant of the 

statement has already been
case and his

mentioned in the
Of-this dudgmeat.Ho has .narrated the

earlier

story of FIH in '
hx3 statement. m■MNadir Khan

narrated the 

, Husafar shah - 
un chief, hence no need; for his 

P^-’9 Banari

(injured^

same story as deposed ' ■ ' 'fehe has12.

by complainant
during his examination " 

reproduction. H !-
!1

s -Khan /ijSIi 

setting information13. F-about the present ; '

occurrence he v/ent to 

Hugafar shah
Civil hospital Batagr.am, v^here one

cos of Chatary rosideat of 3^da Bala 

- the occurrencelodged report about
I'to him^ -ifnich. ho by ■ 

_ -in the shape of Muraila 

ocording the same / he read 

, wlio after admitting the

Hbndriu • reduc.ed the 

Hx.Pa/1. 

tc complainant 

corroct bhuiab - i 

through-Abdul Samad

cam-- -into ;nriticg i 

After -y
i .

Iover if

10 same to be 

He sent this Hurasilai-upressod the same. 

P.C to P,S for registration of" the

prepared injury sheet of Pildar' y,:
;!

' I Mfr Bl" fbore.after he
iGt) o. ^

t-deceased 

injury sheet 

He deposed that w.ithin 

ouocumberi. to the
KX,1V_9/^- ; ...

for po,';(;

then in.i ured vAoief
He- also -

'••hich
preparedi

of ;tadir Khon injured
-IS H:c..Pw.9/2, 

Spain -Dildar injured '■a short

tejijpy. ronl ho 

dhoi-fbody vnis h.0,-10*ed

;vr-pM7,v>H .|■in qixos:: (; .report
7./-1- . ’f/ over to t;ho dootor :JT O':' (; n;:!

--G-i.d he also informcjd I’olice
Cildar doccasod.. Ho deposed

. r

station abouf the'death of
that at this 

• ■ he has

!
. I

Ouncture he 

arrested the 

this information he

^•as informed by Aajid 

a.ccusGd near
XHC that r.

Batagrom village

and formally
and on I-,>•

(■this ?!f) went there

■■Ix-S



arreeted 'the

aoarch of 

...col.oup alo^r^.-ritrh 

,tho blc. ck belt

‘-ccuo^d and took his ponsonal 

uccased ho 

a blac'd

ij'

search.’ i , 

vraistler blac'V 

vj'as attached to '

. . :■>' VvvDu r.inr
‘.i

recov.oreci one 

belt uhich I'’ *

ft V
, saao ic ?3 and P4 respGctivel^r ■■•■1

saiaowere talren into his
possession vide 

prepared slritch of the
recovery momo sx’ljv

place Khere from he

»v

^"10 also
' 1 '

arrestedm.the accused and effected 

I’ll er.'.after
and during spot'inspebtiollg 

empty of 30 bore 'pisth":

recovery^ The skitch' 'is
ne inspected the 

possession 

earth vide

Spot >
he took into his

one P2:|||i
recovery aemo Ex.IV.,3/f

marginal witnoases. sealed the ompty .', :;;ri 

parcel iJo: ,1 and blood atained earth la parcel ^

■ re
marginal wi nesses

-■ "r?-;• ! ih 
nb

•
i

Slid blood stained 

presence of the

Thereafter ho recorded statements of
Vs 161 Cr.p^c, He

prepared site plan I&.PB on'the
pointation of

obtained 

accased„ On

to deceased, Dildar Khan

eye witnesses. He vide his application

custody for the

P1 belonging 

possession byhim 

of bhe marginal 

sealed into parcel

jvi?five days police

one sJiirt blood stained
! I
; ;

v/as taj-cen in,to
vide recovery merao Ex,Fw.2/l in-presence ' 

sane v;as packed and

I • t,

vitnessos ^ i.:

• Ho
recorded stateraent of Hadir Jih 

Abbottabad. On 

shirt P5 bloc-’d

an 'Pi-; in ^ynb -Hedicai /; •. /
Complex p -l-h;

'■ i’ ■[20.4,99 he .took into his
possession one

£ ■-ained ■ having correspond.Lag cut marks 

nn injured Pv- produced

'I !
belonging to ifadir V i I

■

before him
by Att.'iar /iC. r/o u:',;:C J3arida , -aaio'-wns takoxi into •y!-

‘‘i
possession by hir;i 

prosonce or the

sto.tement3 of

earth and clothes 

his docket

vi.do rocovo-y mamo K>:.Pn,o/g 

‘'’'-.U'ginal v.-ftnesses
?
k

.■ y* He also I'e Corded
. IJo oont blood Ctained ..

Kd .

H^aminor/Seral ogls 

cn file the result

aen ho .handod’ oviry:-; --4 2

■; i-nsrgin/U vitnoGSos

to Chemical
4i

vido-y. .
a:,Pv;;o/7-, Ho placed 

Chec-ical 3;-:a,-ainer'which is f -

•'t

n. of . !
•. V

Certified ^^thl3':^investirat-?on 
Q-e-s o-rdar 1384 >'^f -the case to SHO, •:.

b A'
I

I I4-0.^ I
y

;

)jstricl .I', r-ar-r-tot-.:.; 
Batrjrajn

!
I-•... V • .->

I

/S-‘^7:... 'Z^u.
----_____
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-J .9.
-A '

PV.-10 doctor Ouzair'Sabir Ayub Medical Ccsrolex 
■ Abboirtr.bad* ' * •

'•• V'

14. 9n and before 2'^hd April, 1999 posted. '-A
as Registrar Surgical " A” Unit Aj^ub Medical Coiiplex ' 

Abbottabad., Nadir -cChan
■4..-

r'x'o-My

son of Sumandar .Khan, r/o Batagraffli'^Vv 

Was admitted in male Surgial A,ward on bad
••'V

24 under ,. ■;/■ ..'i

. admission ^0:573/62 as a case of fire am iaoury in 

abdomen since i£^.,4.i999. He was operated on. the same 

This Pw issued ...................tificate.in tespectspfcSurgerj and ' 
the time of int-ernol in Jury „ Certificate

a cor

in this rddpect*
■V:f’ mIS E>:.P\7-1io/1, 

his signature.

wnich as in his hand vnriting and boars

P'.-.'ll Pa.d.'.i hli,an inspector •

"15.^® deposed that in''^estigation in this 

was conducted by N Banaris Khan AST. He- after completion 

oj. tne investigation submitted complete challan in 

this case

case m

iifioa. 5.5,,'1999^ He also interrogated the accusod 

during the pericc of custody'.

"ft"'Mi
i .

u*
16.Thereafter statcmont of accused v;as .rocor.dod -.1

under section Cr P C

i I n d, t> X' o r o i: MI i d ij. i r.i o c n. e 

dofoncc , hov/ove;:‘

wherein ho doniod the alleg.etions

oral. He neither uishoci to produce
ho placed o!x file photo

application and photoepies of affidavits

i ir M!
i-cop- of his 

which are

on tliose documents. Hoover he did

0 IV- 0
to EX.D7 and-relied i ill

I .

CfLihGci 0/A 0/ of/Lhe
ord'-ar be examined

not
’sdl■. \ 1on oa th. m■fc17* 1 have heard arguments 

by counsel for

i-

of loarnod SPT assisted "■"■'ft!
mM 

Mm

t

■

complainant midcdpfehcoodo^lhsol. 5in-d>ihave
Ex^irrd.ner ^ ,•

C'.rict^; ^c;--.rhonr>.P.°PM .^Hrough the record. J :

IS, The prosecution case mainly hinges upon the 

oye see-account/evidence furnished .by Musafar'.Hhau
•/ ^/5'°7 /

complainant Pv.-7 aJid %di.r Shan injurad 

circiaastan.tial evidenoo
eye witjzess B-rS, 

in the shape of medic^. legal ■

i-

II
1'4■ f;reports of Eildar ^ihan deceased, then ij^jured and 

Bf, Ex,Pw.5/i

■ ■■■Hadir Khan
and. Ec.Pk.5/2 respectively,prepared by

|itP

-imlbe 1/}.

...
L



ri w
• /.;■

A. ✓
doctor Pa^a::, Qayu 

post mortcui

(r.
uaq, ,hospital Batagra® - 

report ihc,p of Diliar 2han decoaoed^r

- , v,’ho conducted autopsy 

Dildar at 4.00 PM’aftor -'

prepared by the said doctor

On. the,-, person oP deceased

dis death i

Purnished bv poctor 
'' !

of /yub Medic

i

in tne hospital and medical certificate" '• r

Ouzair Sabir Hogistrar"

Operated Hia I Complex Al^bott.abad^

hadxr hhan iejured pvr for fix'c
who

■ ,v ■ \

“Cl
iJidury^ recovexy

of blood stained 

iihan and
earta from the place of Pv/J7adir 

recovery of an empty of 30 bore Pistal P2\e:2 • 4

givenj

Spot -vida recovery
omell Oi fresh discharge from the 

raemo ctc.pv,±xi presence of
Hiarginal witnesses

njuaely: Attsur Hcdman and /jajid Hunaain'

-

■ i1
IHC, taking into

possession of blood stainod

doccaccd. p-l b;;-
Qymeoo belonging to :Dildar.’'

h:iM;Li:-.hr Khan AGX IV9 vido 

pi-oaonco of the
recovery memo

1' it Me a::; ea iminely. !
;Vvbdu.I Oamnd -lyp Gulfra 1

- F.C 166,
opcusod by Anjid-ilunsain XKC soon after

arrest of the 

the occurrence' 

biach JCash of '■

!

and recovery of 

30 bore Pistal

black oelt alongifitli

the t^aist of 

personal search after his

i.

!■:

accused at the tisc'
;

arrest by Banaris' Khan
Pcoovery i.err.0 sc.p...,vi in presence of ■

namely: Aqil Ktuan and

. ■:
■ j

of,his

ASI vide
fP'lo ma rgina1 witne s s e s

Anijid Hussain i.

Certified U/A 37 oHHC-c statements
Q^O“S o-rl’-b 19KC

• f
of marginal witnesses .jof the 

Attaur.'Rshraan

recovery ' « t

momoa namely;, Abdus Samad 

Mnha mmad Purqan

r.
t• Sson of;

Acil Khan /unjid' Hussain Tfi

WI0 and Fida Muhammad'Khan

:■!.

XHC
Banaris Khan /iSiri^.Q.) p

motive.
f--,.. l;

r
• r- , !

t

19. r would like to I9772- appreciate the abcn-G mentionedn , (.
■■■■ ■:

pieces ,^0f ovidonce one by one to 3gg as to vdiether the' ' 

y bring, home tho^chargeprosecution has bocri able 

the accused beyon.;.

.1
i.

ugainst I

’

reasonable shadow of doubt or not.
20,

woald like to

At t:;:e very Aout set of>: ray d;hscuss ion x ’

brod-51 day ligh-3ay that
' occurrence .'■• f/v-.'' ■

;i
• t.. - - •
y ■‘.'X'a:f <

. J '.... • : I'J.



•/i ct:

- •i

alcen pl.^^ce at 

ga::A or Pi,- :,ict
3.15 H'l on 14./+,ig99 in tho

■''' ^'^itohary Batagran

in the Shape of Muraaila
rega:^iag :‘y •••.,,•vhich repo.rt i 

niadc by riuOaPar
^ UHQ hospital

was
ohah codplahiant i

3a(;a?^.ra!n ^

hair an hour 

'v'orth menti

one person 

committinrj the

Gfctciiiptins at the life 

thus^ho 

nriscc. Ocular

■■'Oj.ore Bauaris Kh an aSx within a short..Spain \i. 
occurrence. It'is also ■soon niter the

a case of ' accusetffcr

■■ "SsM

loning here that it is

namely; Haroon has been charged for .. ;■
nu.Qor of Dildar Khan deceased and for .

liior ^^adir Khan Giioctivol
•‘■on and. mirtol-onqUr.r\::i,o;:i .-ror mb.': I;i(;ut;,i

identity’ - •■■ ‘■""'••'-fe;
occoun;; in this oncer has boon i-uraisJiodb3" j'lum'i r.'u- 

Iheir
ccoiplainant aiid Ifadxr Khan injux-ed Pw

PTQSonco on tdio opot ic ostabii.'^hcd heppinr.;, in
viev/ thoir • .'V

un..3hattGred straight rorvnrrd
oye account

and stamp of gi-'ievQus injur-,y on the person of P;-; ^^adir^ Khan, Musaf 

before

. ■

or shah P.v7 and Kadip Khan Pw;^'. had deposed 

statements that
-curr<;noo they along^rith 3ildar had" 

iiitcnary Batagram in

this court- at the time of their.. .-.i
(> on the day 0.I' 

come' to District \ f'-.#
1connection H'itha Case and afte.r 

they reached
attending the 

near the oastren
court proceedings v/hen 

Sato of the court, it ^
[I

n ■
v/as about 3.15. Hi in thD mean t-ime Kidiammad Harooa, s.on.', .■ 

of Giddri started

^Gctifieci U/A 87 or oho 
Q-o-s O'frJ’S-r Farid resident 'i- i^iriuig at them with ' - ■ 1

As .a,...

■ • i

fire

i*osuit of which h’adir

arm 50 bore Pistal from 

Khan

the front sido. i
’.fas hit and inoured ca hisExavJTlner

'iSifict Sc;'"'"'*'''. with
Botgran) one bullet while Dildar

v/as hit and got
chest with second-b'ollet 

• 'then

inJured on his Tight side 

which both of them
/,o7/?-

foil ^ths ground and
accus.ed''i''-'' •decamped from the 

‘'b each othrn?
■: ispouT Both these Pws 

• *
and the deceased

■ h ! 1'...'.

related
out their

course of

/

. --f.-'-Vt-t/ -! ;5

>Pii-i¥-: !l!

■

fit

worthy of credence, 
lengthy

because:during the
.cross

statements of these Pws
examination by: defence counsel,:;, the 

not at all shattered'a I :andl -tdefence failed to ari-ig 03. record any Kate.rial
'■■'hi

j



7;<^v V

contradiction in their ctatements interse to discard 

their teGtimbny. though there are soEe slightest' 

omissions and addition in their statements but these-'' 

are of trivial mturo and arc not sufficient to 

aside their cvidonco. Their presence on tho spothoxid' ''

y

•V,

:{
vd.!:nnssiiig Idio occurrence ia established in toto,. : ' • '

'■ ■ ■ ' nn. i'y-‘ sef;n .•:.ccoviT]i; oC the present oCC.urroTi.ee •
' p -

furnished by Musafar shah complainant -wp and injured '

Fv/ namely; Iladir Kiian , Fi-;B find fully' support from . ■

medical evidence, -^^edico legal reports of Nadir Khan'- h 

injured Fiv, and medico legal report of'Dildar
i

Khan deceased then'injured coupled with'

medical cortificato furniahod by .Doctor Ouzair Khan'’ Sabir ' '

Pv/10 , who operated upon. Nadir Khan injured Pw in Ayub 

Medical Complex Abbottabad duly testified by Doctor 

Pazsl-Qayum T\-:^ 'end Doctor Ouzair Sabir Pv-MO, whose' ' 'f 

statements wore not at all shattcredcdurijig 'cross 

examination^ coupled v/ith post mor-tem report^ 

of deceased Dildar Khan furnished by Doctor Fasal Qayuia 

fully strengthen and corroborate the eye seen account 

of Musafar shall complainant and ''■'^adir Khan injured 

vritnessc^ ■

\ '.
\:

.A

;vi

•'-i

!.. wm
■■

. !.

i-i ; M
.'V,

i
§r-'i-

'll'

.i ', •

iOJQ

^ ■» 

■yh
22, i’^9recver recovery of blood stained earth

spot and recovery'of an empty of JO'bore'Pistal
erti/iS'-^ Ih'A ^

ori'3:'lif'rom the spot;, vide recovery memo duly testified!'O-e-s
r-cipi.: lAp

■Aim
by Attaur Hehman Amjid Hussain XHC, marginal witnesses • ' 

and Banaris Khan I„0 P.r9 further lend support to the '
...pp.osecution case., r-'ffiv.-..strict

Accused Haroon after the occurranco fled . 

avfay from tho spot and -was chased by people and

arrested near..Ara Machine of Ma lang Khanlin Batagram
{

Colony by Amjid Hussain IHC soon after’the 

and on conducting his personal search one blach^ bolt'P3'

25. m. «:
.<■

was
■■

• 'M:;

M ■

m :*
;•

i-occxi.rrence ; •.
/■

4

i/

. ;’i//>■// /" •• ........;---
L ■



/
j ^

A ^I

i ■ • ,

' ' ‘ ' !'

•XLOiir'v; -.'..C:.;- :.,'.;.'J;': or 'AQ boi'O

hy ]'nnn775.- ACI i.ji

•'■-iJ-n XHC v'ido r

?ii:tax was recpy^^^'edV', ^

-fron: hia wan.:':"-
.‘•.onco or Aqil Y.P ^.'O

id-1 an . and Ani.jdd. dun recovery. r^iomo. }v:c.Pv/^4/'i, \ 

recovery remo waa duly loaliiricd by Aq xl Khan,

Banaris Khan ;S1 in -their

Thin \
\-;'- d •,

i'.-.

Anijid Hussain IHC,
statomonts \ I mi

v.'hioh were not at all shattered duria.^ 

accused soon after the
cross examination, 

occui'ronce while

recovery of.blade belt alongwi;th \ 

oO.boro from his posc-ession fully

1Thus, arrest of

running from the spot and 

black Kash of
r •'

‘
I

support, the .pr-osecu);ion 

established from the

case.
Last piece of evidence 

Gvidence
a blood feud enmity beti.;een

f.

is motive, It"is 

file thatr/ there is fon

accused and the deceased 

enmity Haroon accusedparty and on account of this 

committed the present occurrence
1-^

25- Tne upshot of the above discussion is 

the prosecution has 1

1

that
oeen ablo,to bring home charge

asaiast accused Muhamoiad lHaroon beyond reasonable .■

, hence he. is liable to be convicted 

.witji wnich he is charged. Thus

shadow Of doubt 

for the offences 

conviction he i 

the mui'der of deceased 

He bn shall be hanged 

confirmation of his death

!

upon his”
IS convicted and sentenced 

Uildar Khan under
to death for 

sec;3023 PPG,

?

bynech till ho dies subject to the - 
sentence by worthy Peshawar. - 

circuit bench, Abbottabad.

•. t.-

Peahawar,
I

miHe shall
also pay Rs, one lac as compensation to the LRs of 

according to their

.•hit-
deceased Dildar Khan 

under sec
Shari shares a •

■, .■syd--::544yi Cr,? C
*9 • ^

six(g) months imprisonment. He 

sentenced 

(t wc- nty t h oils -an d

or indefault ther-eof to iiadergp- >

13 also convicted and

a fine or K3.26,000/- ■ 
Qatli Auad of

7- ■ f }'-7 !
rO/f) to ten (10) years R,l and

/

y o-Or (XuGcnipt to commit

under
I.

Had-lr IChsLn ?w
'^r payment'

■ ■ ' " -m Ay
sec:304 ppc oi-eind.cfaui:t- 

aufror onhof lino he shall 

of lawh lie is
■/71year H,I,under the said 

also convicted and saatgneed
section !'■7.7' 1.

for caasxng'7.-,;

'f.
: ' /■

• 77;



\X

\ .
i, • f- ^

X' •
!

0" I'fadir Khan Pw , Pop :
oP' ncvc;i .\/) /iar-j r;__x .and A n. •^o'anting to 

^'ection 35^]) pp^' 

tho. 

also

Ps , oae lac t’o victim'i'fadir 

addition
~id,an • undop

. to - ■^xio panic hmont given to
convict/

P'oy :
as aompencation pndor acc; 

P’■■^■ or-indefault there of

accused ur!,de,r, section 324 PPG. He shall
Ps, 50,pCO/(.Gxl‘ty thousand) 

3^^^1-A Cr.P^c to Hadir Khan ■mmto undcrf-o aj-x: rr.) inonthx 

38OB Cr.p
VS'.:n !.•' i.T.i; I ojinica i; Bonoxilt or 00c:/•! is -'■ on 1;o ac c us.0d /c0nvi ct „

bach to jail, he is- 

appeal be.rone

*'y' - :
y'VCOljSod

l-'i'csr.-n.!: !•,. 'Sis ': o-rly

directed to

• f'

>■

an
c v.^onthy liif^h Court, 

against his conviction- 

iho Judgaient' be -siven to 

A r'Gj.ei^ace be made to

c.j.rcuit bench Abbottabad
within ')seven days^. Copy of

accused Tree of
s'

costs • f
:!

V*'or thy Po sh av/^ar High court, circuit bench, AbbotfeabStt

tail of appool -/royislbh.

i:n'11
Announced. ■ ■■■bi 

1F' 23.6*3001.
!:i'Ce UiCi.

Q-g- J!!
bessions JuS|fe

Batagram^ "'I, ■ ■-■m\
E>-an)iiic:i- 

net .3 Scssi
; .1'

t I. ITote* fol'tosalago- E^oh consists of
-rectod .hofPI n^cisS sf^ b.

_ -top*: .i

.[i
^'■1 p

I
me,'i.i-!■;

i . m
\ \
1 ^

' ;3
SQSSioil^^-f-_ 

Batagraa^r-^^

■;•
H ■
? .
« Pti M'i - r ■{

m• ■•!?
' .- <•'’ )'

/■iV ■aafaS?^“ Mt
• r

J \‘-

I
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Judgment Sheet
i 'V'o ' IN HIE PESIIAWAX^ HIGH COURT, PE'SHAOTR-OIRGUIT 3E

ABBOTTABAD.
JUDlClAXi DEPARTIVIENT.

2odJ.//%
of.,.. ..:No 199

DJUDGMENT •

Date of hearing .■. 3o,■;{Q-:. /iC. v:/. {Q.A 

Appellantf.

O'"n A/c-Wc c V:'fc fo- '/^c ;

3FIAH;-:A.D AKB/vB KHAN,J.:= • Muhairniad liarp-on, the

i -; !; h.-.ij,-. f’ i I nl •'i (■ ■' ' 11:I I, iic.* , j t ai i..M !' i > .'<i

dated • recorded by -the ler.rned r;er.si-on:-;

.Tudge ,B3.tf.){?:rani, v/hereby the appel.lant was convicted

rnder section '302-B of tPC and- v/as sentenced to

death and to pay Rs„-1 ^,00,000/- (one lac) as

compensation in terms of section 5d-4~A Cr.P,C,,

to the legal tieirs of the deceased or in default

of payment o.f compensation a.mo?,int he was to undergo

six months imprisonment,'- He was also convicted.

under section 32^1-. PFl for an attempt to commit

’Oatl-e-Amd oi "Nadir Khan PV/ an'd v;os sentenced •I

. 3

R.I. !
to 10 years/tind a fine of Rs.20,000/-„ In ■default

of payment of .fine he v;as to undergo one year

;.further imprisonment.- He .was also sentenced to
;

/
/ iseven yeaurs imprisonment;''for/ cau.3i.ng grievous

injury to Pv/ Nadir Khan ;and ’Arsh' aniounting to

23.1,00,000/- under sect.ion PPC, He v/as
i.
•j



\'
‘

-V1.

w

:• •
t

, also ordered to pay Rs,50,000/- as compensation •

under section 3^^-A Cr.P.C,-to Nadir Rhan or to

suffer six months, impi'ison’ment, for default in

psiyment of the c ompcm 1; ion ainoniit. f oncf:I Iv of •
7:

section 'ir.P.C. w n .'-A, I'l o V/ e V e .r.’, x I; n n d (' d 1: o

the -appellant.

i2. On 14.4.1999 on the.report of complainant

Musa.fir Shah PW.?,, a I Murasila' Ex.PA was :V

1

recorded by Banaras Khan ASI PW.9, which'
I

culminated into registration of case .FIP No.128
i

\
ip Police Station, Batagrara under section 302/‘

0^
■ - 324 PPG. Musafir Shah charged the appellant for-• ■■

causing injuries"to Nadir Khan PW.8 anH to Dildar-

, Khan by firing at them in the vicinity of courts ^
I

• of Batagram. D i. 1 d e. r K h an s u 1) s e q u e n 12 .y' s c'c u m bed

J

to the, injuries and died.
- !

After inalcing report by Musafir Shah,3.

Banaras Khan ASI undertook the investigation of
•:

J

the case. He prepa.red the injury sheet'of Dildar-'
o

Khan who was then injured and that of Nadir Khan

Ex,PV/.9/1 and Ex.PV/,9/2 respectively. On the death

!of Pildar Khan, his inquest report Ex.F'.-/.9/3 was
* <7; ‘A t
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-3-.4
>•' ! ;

r

])/Hii.i 1:1k* l.'jocly wui' yen 1. Tor poyl

;ao i’ c.M.'.imj.i'Ui L :i.oi I . III!' vvan in ro.TMiKM,! b.y /'.mjad

TT!C LiniL the appellant vnny n •eyteil non.r

• Batagrarn village, who went there and arrested
i

/ .
the appellant. The personal search of the

• appellant led to the recovery ,of one waistler . 
which v/ere-

and black belt /entered into recovery\. memo
1

>

He prepared the sketch of'placeEx.PV/.VI.

of the arrest of the appellant Ex.PW.9/4. The
:

V

venue of occurrence was inspected v/herefrom

the' I.O, securer'!; one empty of 30 .bore pistol
I

P.2 and blood stained earth, vide recovery

memo 'Ex.PV/.p/l ,• ! The empty and blood stained '
I

earth were sealed into parcels. He recorded
X. ••

;
the statements• of witnesses under-section 161

!-
•Cr.P.C. and the site plan was prepared as.

i

Ex.P-B. On 15i^-'*1999 he took into possession

one blood stained shirt P,1 belonging to the

;deceased vide recovery memo Ex.PW.2/1I. He

.. also took into possession shirt with
!

cox-*responding cut marks P.3 belonging to

( <
The Chemical Examiner' s toNadir Khan injured PV/.;•

reporb regarding blood stained earth and’

; olobhos was Ibi• • * /
’ n vest,i. ••• -Eurt V •?



k

r\K,

v.'ss handed oyexv to the GHO,

/4, During.the course of trial the prosecution
1

examined 11 witnesses in support, of its case.

PW,3 Atta-^ur-Rehman v/a's examined as a marginal ^

witness, in whose .presence the blood stained earth
j

>

and empty of 30 bore giving smell of fresh
/

dischai'ge were taken into possession by the I,.0.

Aqil Khiw. was examined as P,W.4 as' a marginal
‘:•«

witness to the recovery memo 'Ex.PV/.Vl, vide
r.

which the I-O- re;covered the black belt 'and

of .30 bore; pistol from the accused „1•Kash PW.5 .

r
is Dr.Fazal Qayum;, Medical Officer, DHQ hospital,

.. :
Datagram, who^on 14.4.1999 examined Dildar and

.Nadir. Khan in injured condition. On examination
■■

of Nadir Khan HV, he found 'entry wound of fire-a-rm

in • epigastrium about x p' and exit wound on

■ right buttock sizing: 1 x 1" with averted margins*

O.rr the -same day'-he examined the dead body of

Dildar Khsdi deceased and found the fcllowing;,-

”1.An entry wound of fij'e arm oh right 
the

side of/iov/er chest Detween 8th and', 
space ...

9th inter costalAtbout p' x in .size. 

INl'ERNAI. |i;XAMINAfIQN:r .

In thorax region! r;lght pleural cavity



: .
'I •:<

were found in .J lured ,right lung was injured 
' *blood vessels were fc.und injured. In 

obdomin-al region walls were injured, 

peritonium wa's injured and was full., 

oi' blood, stomach was found injured and

material,was found fiull of semi digested 

small intestine was found injured, large

intestine was found injured, liver injured,
■ i '

OPINION;- Ip my opinion death of.the
* I

IS- due to fire arm injury, 

tne vital organs like liver, stomach, 

peri ton i uiii.: lung, cola.n and vessels. Injuries

to these structures resulted into
' i

internal haemorrhage. The
I

severe haemorrhage, resulted into shock and 

death.

person 

causing injuries to.

massive

cause of death of

Probable time elapsed between injury 

aj.j'.; death: About 1/2 hour to one hour. Time 

between death and P,M: 10 to 15 rainut
;■

es. ■

The post mortem report consisting of j 

five pages including pictorial -is and

IS prepared by me and is in my hand writing 

and bears my signature,

Aftex- the post; mortem examination I 

handed over clothing of the deceased duly 

signed by me to the Police alongwith PM

On 16.4,99 Investigating. Officerdocument's.

made a query from‘me regarding the bullet, 

as the.re v/as no exit wound and I answo:red the
V id e m.y , t'r j i o i,‘ I,

availab:]e us and Iho

jl.l.v.pv da tod • ■ 1.09 vdiich is

same is as .fol/lows; 

"I searched Tor the bullet in body /
y cavity but did not recover the 'bullet".
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5. A.'.'ijad Hussain A-5I was-examined as

who had arrested the appellant while he was
.!

being chased by a mob and gave wireless call i

to-the Police Station which attracted Banaras-

Khan to the place :of aiTest and the appellant

was handed over to; him. ‘He was also a v^itness

and signatory to the recovery- memo ■Ex.PW.''-l/1.
:
i .

He also deposed that the I.O. picked up blrood

stained earth and empty of 30 boi-e pistol from

the spot and packed the same into different

parcels. I-Ie acicnowledged . the correctness of
•>

his signature on the recovery memos. Musafir-

Shah complainant was' examined as B;^7. He

deposed that he-is the tenant of Nadir Khan PW.

On the day of occurrence he Nadir Khan and

Pildhr Khan were iv. premises of court in

coruiection of a case in the court of' Assistant

Cotnniissioaer, Ji'atagrem, /L f t or t h e a d .j o u rn m on t

of the case, they started towards eastern gate

of the court oP’the SOM, when Nadir Khan was

followed by .Dildar Khan and him respectively^

V/hen they were stepping the stairs, he sawy f.- ^

Muhammad Haroon armed with 30- bore-pistol, who
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5

' « started firing, dit Nadir Khan and Dildar Khan, ;

iwith which both were hit and fell on the
:

•i

The 'appellant. Sped away from theground,
/

spot, running irJ a narrow street, duly' armed

with a'pisto]-. ■ Both the injured, were talcen to
S

It

the hospital. He reported the matter'* to the

Thanidsr’. He adrpitted the correc'tness oft

and his thumb impressessicnthe 'Miurasila (

He deposed that Dildar* Khan died soonthereon.
■>

\
Heafter the ocurrernce in the hospital.

accompanied fh'e I.O. to the spot, who prepared

'the sits plan'at his instance. An empty of

pO bore and blood .stainovd earth v^ere rocove.red

. by tlie I.O. in I'li:-:; pnesonc.e, whic.h were scaled
\

The motive .tor l:he ocouri-enco wasi.nto pi'.rcels.

disclosed by tn:i s PW os blood tued between the

•appellant and the deceased party.

6. Madir Khan, the injured FV.' was examined !,::
I

i

as-Fv/.8 who stated that on'the day of occurrence*

he alongwith his.nephev/ Dildar- (deceased) and
i

■' Musafia':- Shah complainant had gone to the court ;

y

of SBM Ba.tagracp. to attend to a case* After its-;'
/

/
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«
adjournment they allj the three left for their

house .and v?hen reached the eastern pate of the

, court preini sen ,-he vj.aa ^':oi.ng ahead followed by

Dildar' and Musafir ohah consecutively. V/hen

they reached the top stair he 'saw the appellant

standing: hvavinp pO bore pistol v;ho fired at him

‘

and received a bullet injury in his belly,. The .

appellant fired a second'shot which hit tJildar-

•Khan on his chest. Resultantly they fell on the: . ’

prouncl and .the airpellan't ran' av;ay from the spot.

V/i I |M .i-or: c; 1,11 • )V': I c; r- ':::

]'>esideh i. m Mnd mfny nthe r.‘ j )no|)le , Thf-r ve

for the offence v/o.s' .stated as blood 'fued Ijetween

him and the appeD.lant, tie renia.ined admitted in

the hospital for about twenty‘days, Banaras,Khan
[ ;i-

ASI was examined as PV/.9. ' He stated that dm:*ing

the days of occurrence he was posted as ASI P^3.

Bataaram, .On receiving information he went to

Civ^ ,Hospi!.:al Bat'afTam where Musafir Shah lodped

the report t'o him. lb v/as ■/.•educed into v/ritiiio

a.s 3 ’Murasiln t and v/as thumb impressed by the

complainant scknowledging its correctness. The/

■ ' Murasila ' '.Is 3x,PA./1'. He started investipatj.ne;'./

\
■



;
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the case arid prepared the' in.jur.y sheets of Dildar
■1

deceased then injured Ex,PV/.9/^ and of Nadir Khan i

!
• as Ex.PW.9/2. Shortly thereafter Pj.ldar succumbed ;

i,
to the ii^O^y prepared the inquest report

]^t<,pw',.y5. He was informed by Amjad lEG that he

had arrested the accused near Batesram village. He

thcreforo roachod therf^ and . a.T'roeted 'the ;:<c:c ur'-ed ,

lie [.'oc ovorcd (.'rom the poosei'.ni.cn nT tlj** .accused

one v;aistler P.d- and black Vjelt 'P.d. hh-'- relevant

recovery memo is ,Ex.PV.4/1. The sketch of the

place of arrest of the appellant was prepared as
v

E.X.FN.9A- During the inspection of venue of.

' f

occurrence he secured an empty of 50 bore.pistol
/

P.2 and blood stained earth vide .recovery memo

The empty was sealed in o. parcel.' ''^.'heBx.PW.5/1--

statements of the■ m.a.rrinal witnesses v;e:-o recorded

i

under section dSI Or.P.C. The .sits plan was
;

The shi:.'t of the. deceased P.l 

and
was received by him^ on 15.dl999/ entered the same

prepared as Ex.PB.
;

.PV/.2/1. Statement'of Nadir- I- ♦into recove.ry memo ICx
I

Khan injured PW was recorded in'Ayub Medical Comnlex
. ' I ■ ■ ■ . d . ‘ ■ I

✓ / •
■ /

tX*? '"V

and his ]).loo<^ stainedj-shirt p,5 having corresponding’.;

/ • cut marks wa.s also taken into possession vide
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rf-?Gcvery -nierfio ICx,Pl7.9/‘S- The blood stained

earth 'and clothes were sent to'-. Oeralogist/\

Chemical nor v;hosc report ,v/as on file as

f;x.R7.9/B. Or.Ouoair ,ir? PW.IO who tcr.fificd

I'li.n co:ri:.i f.ieotc llx.lV . 10/1 . a Muhaniiii.'ir!,,-.

I<^ban Inspccf:c7‘ wr^s oxnmined as Fvv,11 wlio

subi^itted complete cha.llan' in the coiii-t. The

appelDo.nt was examined under section 342 Cr.P.C.
*.1

who'denied t;he allegations and pleaded innocence.'

!Ke'neither .recordc'd his statement on oath nor

any. de.fence v;8s produced,'

7. The learned' counsel appearing for the

appellant a.cgued -that the medical report is not

conformable to the p.rosecution version
I as no

/ .
spent bullet ivas recovered .from the body of -i

Dildar decea-sed and the doctor stated 'that the
!

injury coul.d be caused -with bul.let or pellet! /

He .further stated that the sizes of in.1u.ries !
i

o.n the body of Cildar deceased and Kadi.r Khan
)

injured TV/ are different therefore the offence /
/

does not appear to bb'the act of one' man. He
C-. ■ A:

•further argued that complainsiht Musafir Shah
'i

f

third in the i.ine an':i at the time of tho
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••i
rie .l:>oin[5 o.'\ [•’jTcu'hI and not on the olann o J.

the -Gtair •A-as not in a position to see the

assailant/ being a higher level

; .
vjhich -renders his testimony mv/orthy o.f credence* j

He-further argued that t'he empty recovered fi'om
i

(
.the place of occurrence was not sent- to, }?S1) for'

■;)
:

- its examin ation. •He next argued that the manner

of the arrest of the accused as per story of the
I

prosecution is not believeable as Amjad IHC v/ho • •1• :i
!

statedly arrested the accused neither produced
✓;• c

■the 7IR of the case nor warrant of arrest for the
V

i-e>:ecution of v/hich. h'e claimed himsolf to be i)resent’

in the area. On this point he further argued that

no body from the -mob; statedly chasing the appellant

1
• was examined. Elaborating his view-point on the

I

arrest of the appellant he inrged that the appellant'
■

was, shown arrested at the distance of ■ 3/4 • f loriopgs

/
from the place of occurrence which doss not appear

■. ■ - h' e
to be possible as the accused could nct/e>:pected to

t

Piin for s.uch a dist.ance. after ci.vninission of the

C -Okoffence. ile further argued that the pistol was not ••
O

/•

IIrecovered from the appellent and there is no
/

<explanation from prosecution side 0 vvhere and4-as
i
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:
when the pistol v/as throv/n by the appellant. He\ -

(;

also .argued that, the co.-nplainaht side had a
• i

number of enmities in the area and it was possible
T

-I

that the offence was. committed by any other enemy n
r*

fv’«

of the complainant party. As a last ror-'ort. ther'"-

learned covyisel for thp appellant ■ subm.i.ti:ed that

-at. least the defence; has succeeded in creatin^

inconsistencies in the evidence o.f the i

eye­

witnesses which though not fatal in character but I
’ ' '

I

can be considered asr-cton.uating; circymstance for >
i

the lesser punishment of life imprisonment and
i

relied on the dudp;n!ent of the aurast Supreoe Court ' .
!

captioned as Palak Sher Vs The Gtrate reported• • as• «

NLP 2000 CriDiina.l 188, lie also relied on 199 5 oOfiR

1660 and 1980 SCV-'iP’a39.

a. On i.ne other side-the leariied C'.v:.}nsel

engaged by the in.juped FV; Nadir Khan and, the

learned connse] for tho State hove defr-eded the

i.mpugned conviction and sentence of the appe.lj.ant 

h.y t'..?v’,u.lrig i,hc.!l. (‘bis :i.s a bro;id--d,'iy—Xi[’-‘!vt
\

1 n G I.’ 11 o. s led g e d V; i t; h i* e .'v s o n; ?. b 1occurrence.
;*

promptitude and the oenla.r account -by Musafir-
/•

Shah complainant and .in^iured PH Nadir Kha.n having^
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Vs'

'i.

b.

'::one un-shattered by t'he prosecution and is
. I • •\
ru-: supported by the medical evidence, recovery ofr;’

blood stained earth, jthe empty of 30 bore and the
■ I which -

motive for the occiurrbnce/inspire confidence has
M

i

!
validly been made as jba.sis for conviction of the

;.v

app'f’llant by the trial, court.
■'

•
pi'-

9. V/e have heard the'ar.yii-nents of th^ • d

coijrsel for the parti.en and have ovtensivcly
•1
'pj'

g;one throuj^h the record. V/ith regard to the first

argument of the learned counsel we obsei've that
0

there is no discordence ].)etv;een the ined.ical report
‘

and the veririon of the prosecution. Accordiriir to

I /
‘the eye-witnesses the appellant fired with a. pistol ^

The debtor has not excluded the, iniuryof 50 bore.

caused-with the bullet. He has simoiy st ated th at

tVje injury could be c.o.u.o.ed ivii-h th'-:* buliet

p(? 1 ;le t w hi :t. c hi i::■ ior‘ c--1 y ViT)

effect of out-weighing the testimony of fhe eye-

'Witnesses v;ho are found truthfiO. -end trust woj'thy.

V/e have tho.roughly examined the testimony of

'v Husafir Shah complainant and thb injured eye-
-'4

v'itness Nsdi.a Khan in the light of the .nrgumen'/s

of the learned 000.030! for the o.ppe].l3nty.

L
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'Oh-:?.y r;uv;cef3:;-. fully otoo'::!., tlic terri: r,.r 'y1 •-'}■
I

I'*:: '
i

f^;>ru:‘ii.natd.on uo their testimony could riof be . 'r--.i -■ .

e'.. •■=
f V :

-V .

c V. ../s •
ohottered tlirough a seBvc'ni.r<v: c.rc'oS-exTni’inatio::. ■■ ?•

;i? :•
^ ■ f t

They remained consistent oh'.all the material •;
r;:;.

<*aspects of the ca.se.It- '•F.v I'laai.r . Kbiuj X'oceived 

injury in the inoideat vrhich ostahli rihes h:i s 

presence on the spot srd nothing could be 

hishlig^ted to shov tiju:; this Pi/ had Oot spoken 

the truth, uiinilarly |the quiok 1 odKing. of the 

I’ll? by p;/ Mrusafir Ghah also eloquently, speaks 

about: his presence with the deceased' and the ■ 

injured FV; at the time of occurrence.

K •5

I1

r-'- )
Va •

P - . '. ■ . I

; ,
f .

f

it-" * . t

i •!

M

lb'-'.,
feb‘0 

itri ■
ff- ■ '

I
■: S

u :
{

;
IVt;
' * V.

V.'e have
< ■>b '1 no reason to ciis-beliey-e. the testimony of either 

'• of the, tv'o,' The size o
k:-,

f injuri .CO .depends upon the 

softness or hardness of tissues’

t.

frA:

location of l.-ody i .e

If. :
The dif-feren ;•

wounds would not speak,kivariat^ly;sizes -Oj.
If . i*

a- about'the variety of weapons. The ;noGcnd argument of :the ■ 

■isa.Cir Shah coraplaina.nt being’, 

on the ground level ;was not in d position to

|r ■

Ioa.rrjed cosuisel .that- ri

rl • f: J-

1

se-3 the'
b.

W- a.ssailant/s has also xioi: impressed us as there
ik \ • !

;■;

ape.only two steps the eritnear gat e ul-i e.re
• ^

the fkCcurre7r:o has taker place zn.-l fke cempl-.,inan t

v-as sc close to the dec -esed end the irfirced I'P/

that his .view could be oh:i-no; for theA

y

pux'po.se of Identifying the c'ulsrt He was

4 bo ha.dir Khau pp-/..

/
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«
hand or the ai:)pellaht. The third ar^iument of the

learned counsel that the empty was not/sent to the

Forensic Science Laboratory for examinal.ion is

'i Mm;!.r.i c jn it •'IS l.its cfi.aii.* V’/i'.M.pf.Ml w.’,};; lU'-(; .f.'ccove.eed ,

Idoj.-oovoe tlir- chore;.',* .-.(rainsL one man oej.y^

Therefore, the non-sendinc; of the empty to the

laboratory v;ould not be of any help to the appellant.
I

On the- point of Wrest we.may observe that the non-

producticn of the FIR or- the warrant by Amjad Hussain, 
is wholly immacerial and

the arresting officialA/ould not

■.

make any dirfereneb.
r'--

The presence of Atnjs.d Hussain PW.6 for the' purp)Ose

of arrest of the appellant cannot•be doubted on such .. y

consideration. Nothing has been brought on the record

to establish that the presence of PW.6 on the spot’was

impossible. V/e also feel that the non-examination of

any v/itness from the chasing mob about /
the arrest of-^

!

bhe appellant- is inconsequential. Nbthin^g could be

brought on the 'record to establish that the accused

was arrested from socr.eAther place or that he had

appeared before thf? police voluntarily. The next • /
■/

:k '
argum-ent of tl’ie learned couns.el was that the crime <5

t.:

pistol v/as hot recovered from the u'*
■possession of S

T
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appellant; anrl the .prosecublon hor, not {p;;i.ven any

)
explanation about the said pistol. The aryoellant

after coDiinisslon of the offence started running
'i4;

■I
i 'V* ’ * '

from the place of ocd.urrenc'e v/ho covered about
f

•i

5A-furlongs distance and'it is just possible
-i

that during such run ^he had the opportunity of
‘

I
;i-hrowing av;ay the pistol having gone un-noticed

i

„ - ;

by any of the chasers. This feature of the case
k'

\
i

- . canno't produ.ce any fatal effect upon the case of • t:H''
r (

the prosecution. V/e. also cannot receive v/ith any ' > :-
I

.1' • Ii favour the argument o f the-learned counsel for •,

the- appellant'that the offence might be committed
■V. /;i

•(
by some other enemy o|f the complainant party 

they had numerous enmities in the area.

as

This is• «'

.
i-

a.daj^-light occurrence and no reasons-are forth-
i- -
[ I ;•coming to believe that the appellant was substituted'K-i-

i
I . . ■ -

for the real culprits; as .substitution, in oirc

•.1;
T

•1

:
1
■i

>■' - country, is a rare phenom^ina.
i

10. Since we have expressed our belief in the

truthfulness and trust-worthiness of the ocular
;•j’

\
account furnished by PW T^usafir Shah and the injured

\ . ;:
T'-.'J ^Tadir Khan havihg'been supported by circumstantial

/

Attested/o bg.;;: \

I
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evidence GV.ch as recDver'v of empty-, blood stained

earth- from the venue, of occurrence an.d also by the
r

i
I

medical report’ stippoytod by a very strong motive . is

T
■v

7>- of blood fued; between the appeDlont and the;•
/♦

■
•■y'

complainant party, therefore, vie uphold the

trial, court.
■conviction of the cppei-lonb recorded by the learned/ ■'

;
• On . 'the quantum of. punishment v;e feel

a

pursuaded by the submission of the lea3.-ned counsel '

for the aprc.llant y We conceive that in the instant .'/

• ;/ case.vjhen bhe appel.l.on and the deceased or .f-;>r tha.ti..-

iV

mattpr^Nadi'n Khan pw Ireing involved in bloody strife

when confronted with each other, the possibility of

exchange of seme harsh words could.not be excluded

which featur-e of the case appears to have beer)
5

-•<

concealed by the prsosecution. As per sil"e plan the

appellant and the victims wer- v/ii;hin- a talking
\

distanc-e, nus keeping the oyerall circumstancesrri
.4,

i
}

of tl'ie case and the v^iement '-of !. ho o.upu::-t r-ur;re;ne

Co'L-).r.'-t ref o:r-:-e-r] .n.bo\'e , ; j' c-:i that the puuiobment of ‘ ■wo
s

;
life ifnp;c;i .?.oainori b wo'/id h>e ..cuff j c; iont tc^ -oorv o tlic

■purpose of ::ustice.. Cbrnsoqnently we alter the death ‘

\♦

punishment o.i. the appel.iont into li.fe imprisonment.
\
\‘The, amount of con!pe,nsation of Roll,00,000/- payable '

; ■

T
L
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to the le!/:4l heirs of' the deceased in terms of '
:-

• section, Cr.P.C, and the :rc.7.t of the
. S

?

/: f

• conviction and sentences oT the appelinnt sha'll

'The Murder Reference sent hyremain in t^ct.

the learned trial court -under section 57^'- Cr.P.C.

;
is answered in the neirative. Pehefit of section nSSrB •

■fll- . ;•
is extended to the appellant,,

Announced .on / .

/ X/P-003.
- if\'
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IN TH IC SUPl^lj:Mlj: COURT OF PAKIS'KAN 
' '(APPELLATE JURISDICTI.ON1

n/PRESENT: ( ^
MR-. JUSTICE TASSADUQ. HUSSAIN JILLANI 
MR. JUSTICE MIAN SAQIB NISAR 
MR. JUSTICE EJAZ AFZAL KHAN

CRIMINAL APPEAL NOs. 532 & 533 OF 2006
(On appeal from the judgment 19.2.2003 passed by 
Peshawar High Court, Circuit Bench, Abbottabad in 
Cr.A. 47/2001)

A

Nadir Khaxi 
Muhammad Haroon

1. (In Cr.A. 532/06}
(In Cr.A. 533/06}

... Appellants
2.

VERSUS
Muhammad Haroon and others- 
The State

1. (In Cr.A. 532/06}
(In Cr.A. 533/06)

... Respondents
2.'

1-

For the Appellants: Mr. Tahir Hussain Lughmani,. ASC 
(Tn Cr.A. 532/2006}

For the Appellants: Mr. Saeed Akhtar Khan, Sr. .ASC 
(In Cr.A533/2006)

Mr. Saeed Akhtar Khan, Sr. ASC 
(In Cr.A, 532/2006)

For the Respondents:

Mr. M. Aslam Ghumman, ASC 
For AG KPK.

For the State:

07.12.2011Date of Hearing:

ORDER

TASSADUQ HUSSAIN JILLANL J.- This judgment

shall dispose of Criminal Appeal No. 533/2006 filed by

Muhammad Haroon convict and Criminal Appeal No. 

532/2006 filed by Nadir Khan complainant as they are

directed against the same judgment dated 19.2.2003 ptissed

by a lecii'ned Dhdsion Bench of the Peshawar High Court vide

Which the appeal of the convict Muhammad Hai'oon was

I*

Attesk^o
Tpie/Gopy

i

Supreme Court^f Pakistan 
• . KU.AMABAD



Criminal /Appeal Nik;. 532 & 533/2006

JH
•■7

partly ^ allowed and while maintaining his'convictiort under 

Section 302(b) PPG for the murder of Dildar Khan and for 

causing injuries to Nadir Khan PW his sentence of death was 

converted into life imprisonment. The other sentences and 

quantum of compensation and the sentences in default 

whereof were however maintained f'i.e. conviction under Section 

324 PPCfor an attempt to commit Qatl-e-Amd for 10 years and 

a fine of Rs. 20,000/- in default whereof to undergo one year 

further imprison inent; under Section 337-D PPCfor seven years 

with ‘Arsh' amounting to Rs. 100,000/- and also a fine of Rs. 

50,000/- as compensation under Section 544-A Cr.P.C to'Nadir 

Khan or to - suffer six months imprisonment for default in 

payment of the compensation am.ount). ' ‘

Learned counsel for the appellant / complainant 

in Cr.A. 532/2('06 submitted that the respondent - convict 

Muhammad Haroon had caused the /murder in a broad

V1/
\. N

2.

daylight and that too in the premises of the District Courts 

where Dildar deceased had come for court hearing; that there

blood feud between the parties; that the respondentwas a

had come with criminal intent to cause the. rnurder; that he

repeated the shots and no case for lesser sentence was made

out. He farther contended that the finding of the learned High

Court that some altercation may . have preceded the

-occurrence is rather conjectural and. is not supported , by
*

ajiything on record.

ATTlu
/,

I; I

'Supi't.-nh O,. ;;!;•[
l.'l LAiVlABAO
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;

;\-

■ >■ convict' Leamed counsel for the respondent -
■ ■ ' ■ I

Muhammad Hmoon sulpiitted .that so far as the alteration of
' a - ’

sentence from death to life-is concerned, the same does, not 

call for interference because there is nothing in evidence to 

indicate that he had come with a plan to cause the death of 

Dildar; that,he did not repeat the fire; that there is only single 

injury on the person of the deceased and that the respondent 

has already served out the altered sentence of 

imprisonment; that he, is about to be released and is being 

detained only because his sentence of 10 years' awarded 

under Section 324 PPG and 7 years under Section 337-D PPG 

which were to run consecutively has yet to be served out. 

Assailing the direction that the sentences should run- 

consecutively, learned counsel contended that the two courts 

below have noi; correctly appreciated the import of Section 35 

Cr.P.C and the law- laid down by this Court in Shah Hussain

■ 3.

//
I

f

life

;:

Vs. State- (PLU 2009 SC 460) as also previous judgment 

reported at Ja^^ed Shaikh Vs. State (1.98b SCMR 153).

. u it t| )1 eiShelfIt.i IfI .f;i I I If 11 ■ Iff I It 11 f if

C'i-.A.or liif oppf ;inl inIforiiftol foi inr-;fnrj'i iiiif III s

532/2006 and submitted that.the learned High Court fell in

possibility of some altercationerror in holding that there 

having taken place prior to the occurrence and therefore, the

wasA

the said extent merits interference. Even onjudgment to¥ of sentences,, learned .counselquestion of the running
/

• *./

:i
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/ supported the-concurrent findings of the courts below that/

i. the sentences awarded should run consecutively.
, h

Having heard learned counsel for the parties as
' *3

.also for the State and having gone through the impugned 

judgment, we find that . while altering the sentence of 

respondent Muhammad Haroon from death to life, the 

lecU'ned Division Bench was persuaded by the fact that the 

parties had a lustory of blood feud and when on the date of 

hearirig of a case, they ran into each other, some altercation / 

exchange of harsh words may have preceded the occurrence 

and therefore, it was a mitigating circumstance calling for a 

lesser sentence. The Court found as follows:-

5. ••

"On the quantum of punishment we feel pursuaded by 

the submission of the learned counsel for the appellant. 
We conccii''' Ihfiriii Ihi' imUanl (■((::(■ ii>lii‘ii llu- iippi'lhtni 

and. the ili:ccase(.l (jr fo'- tho-t matter Nadir Khan PW
tu'iiiij ini'-iii'iul in /)/«'<)(/</ r.ihj\- tnju-n fnnjinnlt-tl ii'ifli.

each other, the possibility of exchange of some harsh 

words could not be excluded which feature of the case 

appears to have been concealed by the prosecution. As . 
per site plan the appellant and the victims were within, 
a talking distance. Thus keeping the ^overall 

■circumstances of the case and the judgment of the 

august Supreme Coui-t refeired above, -we feel that the 

punishment of life irrtpP.sonment would be sufficient to _
■ so'rue the purpose of justice. ’’

...

w

/

6. Vv^e confrohted leaimed counsel for the appellant

Nadir Khan / complainant as to whether there was any direct

enrnity between respondent - convict Muhammad Haroon. and

i K’Staf'
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/

deceased Dildar and'whether is there , any. evidence of some

/ immediate cause / motive for the occurrence and repl}^ was in

the negative. !n the afore-referred circumstances, the finding

of the learned High Court that there was possibility of

exchange of fiarsh words preceding the occurrence is neither

arbitrary nor conjectural particularly when the entire

evidence arid the background of blood feuds are kept in view.

Even othervvi:-5e, Section 302(b) PPC .provides for two legal

S{'nlTn('f's i.c, {'illicV dr.-ill'i or lir{'; I-ktIIi nro ;\n<'l ii is

for the CoLii'i seized of a case to exercise Ihc discretion

judicially , in avyai'ding eitiier of the two sentences. The

exercise of discretion in this regard by the ieai'ned High Court

is reasoned and is not against the law declared by this Court.

This brings us to.the other issue raised by learned counsel for 

the respondent. - convict Muhammad Haroon i.e. that the
.4

learned Trial Court could not have directed the sentences to

run consecutively as in the said event, the sentences would

go beyond the maximum term of punishment provided in

terms of Section 35 proviso ‘a’. Cr.P.G. The said provision

reads as follows: -

“35. . Sentence in cases of conviction of several offence.?.

- at one trial. (1) When a person is convicted at one trial of, 

two or n:.bre offences, the Court may, subject to the 

provisions of-section 71 of the Pakistan Penal code 

sejitence ' him, for such offences, to the several 

punishments prescribed therefore which such Court is 

competent, to inflict; such punishments, when consisting 

of imprisonment to commence the ons after the

I

I
W' •ikistafi

c .AniAPAO 4 .
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N

0

f

ex.inrriiwn of ihr oihrr in sur-h order as Ihr Courf may/
/ clued, unless the Court directs that such'-punishiTients

si I) ill tun

(2) In. the r(jse of con.sccutiue sentences, it shall not 
III ■l•l'ssll|y for . Illhe ('oiirit hy n-ason only of the 

aggregate punishment: for they^several offences being in 

excess of the punishment which it is competent to inflict

I ‘

conviction of a single offence,, to send the offender for 

tried before a higher Court:

Provided as follows:

Maxirhum term of punishment In no case shall

on

(a)

^ch person be sentenced, to imprisonment for a 

longer period than twenty five years:

(b) - if the case is tried by a Magistrate the aggregate 

punishmer^t shall not exceed twice the amount of 

punishment which he is, in the exercise of his 

ordinc.ry jurisdiction, competent to inflict.

For the purpose of appeal, the aggregate of 

consecutive sentences passed under this section in case 

of conviction for several offences at one trial shall be 

deemed to be a single sentence."

!'
(3)

I '■ ■

in

7. . A bare perusal of proviso ‘a’ referred to above- 

would show , that the leai-ned Trial Court could not have 

awarded the consecutive sentences which had the effect of 

making the total period of sentences more than 25 years. This 

is in line with the law laid- down by this Court in two 

judgments to which reference has.heen made by respondent - 

convict’s learned counsel.

8. For \vhat has been discussed above, Criminal 

Appeal No. 532/-20-06 filed by the complainant Nadir Khan for 

enhancement of sentence of Muhammad Haroon is dismissed

p:n:i.s/:WiD try be 

Tij^e Q>py

.p
\ttes

8'. [f'.Mnr.t 

. .-.-lAD .
i: :v;,;
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A
533/200(S filed by

it is- directed that

warded under Sections 302.(b), 324

;uui Crirnine! .'\ppr;il No.

- convict is partly allo\^d.*
Haroon

sentences a
r sentences shallmncurrently and the remainingshall run

%
remain inta^ /"

/y A
L}/ /

^/7 :

Certified tofh
sur: 'n.V

Islamabad, the 
-07'*^ December, 2011.
Not Approved .P'or Reporting
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Si;\:ii., ; iv'oi {'ifiic.'!'.'Inc 1 )isli’:‘'l V 
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II)ci):u'tiiu-iin'.l np[K.al Toe |■ciIls(:^tc^lcnl for tlio [nirposc oi’ 
fclirraii, nI a !mI_

Sui>ject;
\!A
'kll
;?i^espcctcd Sir.
1

With cIliC' rcspcci 1 ha\'c ilic lionour lo submit this dopurlmcntal
kind consideration and favourable action on

0Iappeal/representation for your 
the following facts and groainds:

f:it-

j’iuit appellant \\'a.-- ap|‘)onued as !.)rav\’ing Master on le.l2.i97S and 
r;crformed his dais rc'.uilai'i V and coiUinuously to the entire 
sa.iisfaclion of h.is superiors and thus has at his credit-long diawn 
uicritorious ser\ice. I ie \'vas k'isiiy ses’x iiig at CiMS liartoni. N'laiisenrti.

i I
!1»

- 4- i
(Copv of ScjA'ice iv>iOk • a

That in the year 1999, appellant was falsely implicated in a murder' 
case vide P.l.R. No. 128 dated i4;U4.1999 due to family animosity.of 
relatives and was I’nus Lirresied in iTursuaiico ot the k.I.R (/l////cev:-B).

2.
ftII
1|

ai'/esi ol' live appellant lie Nvas suspended w.e.f. 
rder of live even dale, which suspension was 

\ide orders dated 05.06.2000.

That after the 
26.06.1999 vide 
conlinued/c.xiendoLi 
07.12.2000 and
extended vide Ciitries at Page i j

3. i•: i

13.09.2000,
06.2001 but thereafter, the suspension was not 

15 of the Service Book. ibid.

/V:: !'••5W_' .
II

. B* >
i’hat subsetiuemapp-cilaiu was chalkt.'ied to the Court ol Session 

raid aher couJlusiou of the trial he wtis convicicti in
4. ii

.ludge, Ballagmm
sentence lo dcatli ■r;dc,.kidgmcni dated 23.06.2001 {A/nicx:-C). L-icing 
aggrieved of tiie .lU'.iginciu. aj'peliaiU iilcd Criminal .'\ppeai i-jcfivc the 
Oesiiawar Higii Court. .Abboiiabad Bench, whicii was partially 
iiiiowod vitie .iudguicni dialed 1|9,02.200.1 and liic' deatli
sentence was coiiN'eried into! life imprisonment. Being ■ further 
aggric\'ed. e.ppeiiar:: >-ei prefcric'tl anotiier appeal before the Supreine 
Court of PakisKai. '.■.hidi ''.'rtis also partially allowed aitd the Scvilencd 

■ \v;is (liriher reducco \ ide .kicigideai dated 0'^. 12.201 1 (.d/z/aevMd). In ' 
pursLiance ofi'he Jw^!ginelU of t|;e lion'iile Apex Court, the appellant 
was iater on l■eiea^^.■■i I’rom eaptijity alter scrviitg the sentence.

i

■r

it!

;•

I
5

0

4n
Tiia! the date 'of id.d’! nl'dio riiy-ieiiraji is 0i.0I.1952 and therefore his 
dtUc of retirement fdl^ on t}i.Olj20!2. ihercldrc, tipj^elknu prclers tins T 
dcparuuen'.ai 'ayaH-.: ivjiniv ',"v>d .Bell for reinsiaicmeiir and
con.scijueni reiirc:;:,- n lau! po;]:T'ii;!i \ 'tK-nclll.s ele, on the foli"wiiig 
amonust oihet' aoHa.ds;-

I5.
I-r

IP> f;
i
9
I
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A.

(1 l•«^u mls:-
J 1
■:A. ’i'hai ai^pclhui! was iniiocciil ;iiid \\'as lalscly inijilicvilcti in the case 

due ir> ci'iiiiils' ■I'.'.s,.- ix'laiives w'llli iIk' deci'ased parlv and was 
coiwicled Oil llic ,-.asi.-' v'i' lalsc swideiicc adLiu^vsi ;lie oi'p.-iu; >idc. 
Whcii appeliam pi-cicrred appeal bctbrc the Apex Court, dui'iny the 
peiidenc\' ot'the appeal, ah’ii.ost the sentence oflite iinpi’isonnieiU was 
served out and iveriiaps due to that reason, the Mon'ble Apex Court 
refrained from deh inc deep into the niciats of the case.

I

i

■i:

t
t .

B. That be that as ii maw the IdVeiiee which liie accused was chargei.i 
with, wa.s not one of moral turpitude ami thei-efore. the same was not 
laiitne, within liu- dcfiniiimi of misconducl as per l\ulc-2( I'll 1 )(\'ii) of 
tile (iovernnicnl uf !<hyhe,i‘ If lidiliinklns a (Mwerntuenl Servants 
(lifllcienev' ^ijbiseipi'ine r Utiiics. dUi I. ihci-cfore. appellant is entitled 
for reinstatement and retii-cmeiu bencllts.

:
•-

a

■a

f

C. That til] date, apmelhuit hasmiol been terminated from his 
therefore, on tiic date of dy-tirement i.e. on attaining the age of 
stiperannualion, iLpp.cllant was civil servant and therefore, 
entitled for retirement bencllts under the rules.

service,
i:
it
51ne IS !:::
0t
fD. That initially appellant was suspended from service and the period of 

suspension was exiended lor Isi'nietime but the same was not iurther 

extended and i per Rulc-b o! tlie Cjovcrnmenl ol' Khyber 
!f^khlli^kh\^■a (lo-, crnmeiu Seix'anis (1 ■.! Ileicney tC Discipline) Rules, 
dOi 1. ifthe period of suspension is not extended witliin 30.days ofilic 
exi.nry olTnitia! period of suspension, then the Clovi. servant stands 
reinstated and as rici' Ci\al .Servic*: Reguiatif^ns 420(c) A suspension 
ioilowed b>' ivins[:uenient docsjiot entail fuiTeiture of past 4service.

E. 'iliat similarly undci- Civil Service Regulations 417-A, if an'ol'lker 
v.iio has b'een suspended dui-iiig enquii'y into h.is conduct, attains liie 
age of SLip’ertinnn..iti{)n beforO the completion of the enquji'y. the 
discipliiiar\- proceedings against him siiall abate and sucli ofliccr shall 
retire with full pensioitary bcnlerns and the period ol'suspension shall 
be treated the period spent on duty. Similar references can be made to 
Civil Seio'ice I'lcgufations -I i 6 k 41/, A cici'scm is also deemed 
suspended when he is ai'rcstcd in jnirsuance o!'a criminal offence.'

io•I

si
>1

4

ihat ajipeiiant lias seix'ed die oitn t. for aboin 22 N'cars regularly and 
continuously wiih mcialoiious sci-cicc record and is ciU'illed for the 
kensionary bcnelits under the rules and kcci'a'iig in view' tlie |')ccuiiar 
iacls and circumsianccs of 'the
i/ensioirary licncliis in the inicrcsi ol’itistice anti lair-pdav.

••
:i

appellant is entitled ibrcase. f

■;

it !s. thcrelbre. ^aimbb. 
' deparimenial appeal, ajqx'ilani

requested that, oil 
ma\- graciousiv be reinstated inio service and

acceptance o!' this

.4mlil
mbeAttest

Triu(,/opy ?

A
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Muh.LiHU'.Kid Maroon Khan 
S. o Vliilianiinad I'arUi Khan 
R;o Village Cidarai,
Vchsii and District Baltagram. 
l-'.X'Di’aNS'ing Niasicr.
(',MS nartoni, Manschra

\

/
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Dated: ■■
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/
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PIStRTCT GOVERNMENT MANSEHRA
OFFtCE OF THE DISTRICT COORDINATION OFFTrFR

!
i
i
i
i

I

NO.A-I/_______
Dated 31/12/2012

/AE

•i !
;To

The Executive District Officer, 
(E SE) Miiiisclini.

. Subject: Pcparfmcntai jippcal for reinstatement for the nurnose of retirement 
and pensionary benefits etc.

-I am directed to enclose herewith self contained an application dated 

12.11.2012 (in original) submitted by Mr.Muhammad Harooii Khan S/0 Muhammad Farid 

Khan R/0 Village Gidurai.

i

Tchsi! & District Ballagramc (Ex-Drawing Master, QMS 

Bartoni) along with its enclosures,^for disposal under the rules at your end pl^e.

Human Resource Dev: Officer, 
Manschra !

T ,

i>0 I/AE.
i

Copy to Mr.Muhammad Haroon Khan S/0 Muhammad Farid Khan R/0 
Tehsil & Di.strict B...tagrane for information with reference to his appealVillage Gidarai, 

dated 12.11.2012.
f

V
f

Human r1
Manseh-a

1-
!•

i.

:

Attes^ty to be
/ ■

i

/
K'i -

c

d
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»jFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

.■ifcK-: 4

flhiMif
Service Appeal No. /20.I3

Muhammad Haroon Khan 
S/o Muhammad Farid Khan 
R/o Village Gidarai,
Tehsil and District Battagram. 
Ex-Drawing Master,
GMS Bartoni, Mansehra........

'h

3.

Appellant.

P" ; Versus

1. , The Govt, of Khyber Pakhtunkhwa 
through Secretary,
Elementary and Secondary Education, 
Civil Secretariat, Peshawar.,Lel

2. The Director,
Elementary and Secondary Education, 
Khyber Palditunkhwa, Peshawar.

3. The District Coordination Officer 
now Deputy Commissioner, 
Mansehra.................

^Of(7Yit.T -h
..Respondents

^fic€•' ^ 'riX.

SERVICE APPEAL UNDER SECTION 4 OF THE
KHYBER PAKHTUNKHWA SERVICE TRIBUNALS 

ACT, 1974 FOR REINSTATEMENT 

APPELLANT INTO SERVICE AND FOR ALLOWING
OF THE

HIM THE CONSEQUENT RETIREMENT 

PENSIONARY BENEFITS ETC. ON ATTAINING THE 

AGE OF

AND

SUPERANNUATION FOR WHICH
APPELLANT FILED DEPARTMENTAL 

BEFORE THE APPELLATE AUTHORITY BUT THE 

SAME HAS NOT YET BEEN DECIDED.

APPEAL

PRAYER:i

as On acceptance of the instant appeal, the appellant 

may graciously be reinstated into service and be

v'..

fei
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KHYBKR Si:^WK:E.:nUlUJN
FJISLIAWM.

SERVICE APPEAL NO. 353/2013

Date of institution ... 05.01.2015
Date of judgment

BEF()M

25.05.2016

Muhammad llaroon Khan 
S/o Muhammad Farid Khan
iVo Village Gidarai, Tehsil and District Battagram. 
Ex-Drawing Master, GMS Bartoni, Mansehra. (Appellant)

VERSUS

'I'he Government of Khyber Pakhtunkhwa through Secretary, 
Elementai7 & Secondary Education, Civil Secretarial, Peshawai. 
'I’he Director, Elementary & Secondary Education,
Khvber Pakhtunkhwa Peshawar.

3. The District Coordination Officer now Deputy Commissioner, 
Mansehra.

1.

2.

(Respondents)

............. . wrTinN-4 OF TIIE KliyBKR PAKUIUNKHWA

Aiu>Rt EAN'P INFO SFRVICE AND K)RAlJ^OWlNG.I:ntyI_.;n..E^^
benefits etc:.on ati:a]ninci:ih*'' Ac.ii

Ai>reXnil?^Si:MmJ.VniAlIffl(MlXJlUT
;m:iiEmi obcided.

OF

For appellant.
F'or respondents.Mr. Khaled Rahman, Advocate,

Mr. Usman Ghani, Senior Govcrnmenl Pleader

MEMBER (EXECU'l'IVE) 
MEMBER (lUlMClAl.)MR. ABDUL.LATIF 

MIU’Q^ EAiadSH SI-IAII
STFD

JUDCiMENT

S^'icc jSWaE 
li_P&^'''''%e appellant was

Facts giving rise to the instant appeal are thal 

13.12.1978. That in the year 1999, 

murder case vide FIR No. 128 dated 14.04.1999 due 

■was thus arrested in pursuance of the FiK, 1 hat ailer

appointed as Drawing Master 

appellant was falsely implicated in a 

to family animosity of relatives and

on

/

I/
/ iI

!
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ml he was suspended w.c.f. 26.06.1999 vide order of the even dale, 

> continued/extended vide orders dated 05.06.2000, 13.09,2000,

and 05,06.2001 abut thereafter, the suspension was not extended vide entries at 

13 & 15 of the Service Book ibid. That subsequently appellant was challan to the 

Court of Session Judge, Batlagram and after conclusion of the trial he 

sentenced to death vide judgment dated 23.06.2001. Being aggrieved of the judgment, 

appellant filed Criminal Appeal before the Peshawar High Court, Abbottabad Bench, which 

was partially allowed vide judgment dated 19.02.2003 and the death

m
was convicted and

sentence was

converted into life impri.sonment. Ucing further aggrieved, appellant yet preferred another 

appeal before the Supreme Court of Pakistan, which also partially allowed and thewas

sentence was further reduced vide judgment dated 07.12.2001.

judgment of the Hon’ble Apex Court, the appellant was later on released from captivity 

after serving the sentence. That the date of birth of the 

therefore his date of retirement falls

In pursuance of the

appellant is 01.01,1952 and 

on 01.01.2012, on which date the.appellant was behind 

the bars. That aBer the release, appellant preferred department appeal before the appcil 

authority for reinstatement and consequent retirement and pensionary benclils 

same has not yet been decided, hence this appeal with a prayer that on acceptance ol'lhe

ate

etc, but the

instant appeal, the appellant may graciously be reinstated into service and be consequeiitly'. 

' allowed retirement on attaining the age of superannuation and the 

benefits etc for the service appellant rendered.

consequenl pensionary

2. Ihe learned counsel for the appellant argued that respondents had 

appellant m accordance with law, ailes and policy on the subject and acted 

Article-4 of the Constitution of Islamic Republic of Ihikistan.

appellant had at his credit 22 years regular, continuous and meritorious service record and 

was

not treated the

in violation of

lie further aigued that

entitled for pensionary benefits under the rules keeping in view the peculiar facts and

circumstances of the case. He further argued that appellant was lir.st suspended from

7y.,^ice which was not extended hence as per rulc-6 of the K & D Rules 201 1 sUimJ 
-'■O

re-mst0i m service. He further argued that the appellant had not beeif terminated from Iris 

. service therefore on the dale of retirement attaining the age of superannuation, tlicon■/p
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appellant was a civil servant and stood entitled for retirement benefits under the rules

adding further that the offence which the appellant was charged with'was not one of moral

turpitude and therefore thc|same did not fall within the definition of misconduct as per rulc-

2 (1) (vii) of the E & D Rules 2011 therefore was entitled for reinstatement and retirement

benefits. Me prayed that on acceptance of the instant appeal the appellant may be reinstated

in service and may consequently be allowed retirement on attaining the age of

superannuation.and to consequent pensionary benefits for the services he rendered.

'fhe learned Senior Government Pleader resisted the appeal and argued that (he2

appellant had been convicted by the competent court of law which was modified by the

Hon’blc High Court to that of life imprisonment. He further argued that the appeal belbre

august Supreme Court of Pakistan also met with the same fate and the conviction remained
/■

intact. The learned Senior Government Pleader contended that the departmental a^ipeal

•Ibefore the appellate authority was barred by time hence the appeal before the Service

'fribunal is automatically time barred particularly when there is no application for

condonation of delay. I’he learned Senior Government Pleader further contended that the

appellant reached to the, age of superannuation on 01.01,2012 the date on which the : h

appellant was behind .the bar and instituted the instant service appeal after his 

superannuation. The learned Senior Government Pleader requested that the appeal may be

! !l=
Mli

iii
dismissed as all codal ; formalities have been fulfilled and the impugned order is

commensurate with the gravity of misconduct committed by the appellant.
i •

Arguments of learned counsels for the parties heard and record perused.

From perusal of the record it transpired that the appellant was appointed as Drawing

i!

I

4,

5.

Master in 1978 and was criminally proceeded in case ITR .No. 128 dated 14.04.1999 which
;

culminated into death sentence and on appeal therc-against the same was converted into life

imprisonment by the Peshawar High Court. The said sentence was reduced by the Supreme 

Court , of Pakistan vide judgment dated 07.12.2011. The appellant while undergoing

^"./imprisonment superannuated on 01.bl'.20]2 and thereafter released from jail alter serving 

the rrqpnisonment. He approached the departmental authority for reinstatement and

i

■'VI. I-
i-

5^
> consequent retirement and pensionary benefits which were not decided hence his resort lo

l

K
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the Tribunal. FreVm pci^sal of the record the Tribunal is ofthe view that the appellant was 

criminally proceeded for his involvement in a murder case lor which he was punished by
i

the competent Courts of law. In so far as conduct of departmental proceedings 

concerned, he was initially suspended from service which was not llirther pursued by the 

departmental authority as the record is silent in this regard, 'I he claim ofthe appellant to 

have got retired as a civil servant and his claim for formal retirement on superannuation 

and payment of pensionary benefits requires to be looked into by the departmental 

authority in light of relevant law/rules. In the circumstances, we deem it appropnate to 

remit the case to the respondent-department

departmental appeal pf the appellant 

and decide thd same within a period of 60 days after the receipt of this judgment. Parties .

arc, however, left toibear their own costs. File be consigned to the record

ANNOUNCl'j)
25.05.2016
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with direction to examine the pending 

its merits strictly in accordance with law and rules
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DIRECTORATE OF E&SE DEPARTMENT KHYBER PAKHTUNKHWA, PESHAWAR.
/

i

NOTIFICATION
. h

1 Whereas, the appellant nameIy.MuhammadHaroonKhan Ex-DM6MSBartoni District 
Mansehra was appointed against the DM post on 13/12/1978 & was charged in a 
criminal case vide FIR No: 128 dated^4/4/1999, due to the family animosity & was 

arrested by the local Police in the said case.

2 AND WHEREAS, consequent upon the registration, of the above mentioned FIR., the 
appellant was suspended from service against the said post vide suspension order dated 
26/6/1999 by the competent authority , which was extended in accordance‘ with 
relevant provision of law by the Respondent Department.

3 And Whereas, the appellant was awarded death Sentence vide judgment d^ted 
23/6/2001 by the Learned Session Judge, Batgram in the noted FIR, Vv/here against the 
appellant while aggrieved from the said conviction, has preferred a criminal appeal 
before the Honorable Peshawar High^Court? Peshawar Abbott Abad Bench. Which was 
partially allowed vide judgment dated 19/2/2003 &. his death Seritencewas converted in 
to life.imprisonment.

4 And Whereas, aggrieved from the judgment dated 19/2/2003, the appellant preferred 
& other appeal before the August Supreme Court of Pakistan decided vide judgment 
07/12/2011 vide which his life imprisonment was further reduced and was released 
from Jail after serving the Sentence. 7^.

15 And Whereas, the appellant has filed.a Oepartmental Appeal dated 12/11/2012 to the 
appellate authority for the reinstatement in service against the DM post which wa.s not 
decided within the prescribed period. Hence the instant Service Appeal No: 353/2013 
tiled Muhammad Haroon VS Govt: decided on 25/5/2016 by the Honorable Service 
Tribunal with .the directions to decide the pending Departm.ental-Appeal' of the 

. appellant, hence this Notification. ■A

NOW, therefore, in compliance of the Judgment dated 25/5/2016, passed by the 
Honorable Khyber Pakhtunkhwa, Service Tribunal, Peshawar and in Exercise of the 
Powers conferred upon the undersigned of being an appellate authority under U/S-21 
of General Clauses Act 1897, the Departmental Appeal of the appellant dated 
12/11/2012 is hereby rejected bn the grounds that the appellant has been convicted 
in the said FIR by the Courts of competent jurisdictions & the appellant is not entitled 
for the re-instatement in service against the DM post in the Respondent Department 
in view of the above maJe provisions~ori’aw,’fuTei^srpblicy. " / " *

/
. \

I'

>;

i
* /

n s.Director'fA -
(E&SE) Depa'rtmdnt K jyber;

f:
/ k

PakhtunkhvVa, Pasi'..'ov;?r.z: \.

Dated Peshawar thihEndst: No: yAD(Lit: 11)M Haroon Ex-DM/Mar^sehra 
Copy forwarded for information & n/actiqn io the:-

1 Registrar Khyber Pakhtun.khwa, Service Tribunal. Peshawar.
2 AddI Advocate General KPK Service Tribunal, Peshawar.
3 Section Officer {Lit: II) E&SE Department, KPK Peshawar.'
4 District Education Officer (M) Mansehra.
5 Muhammad Haroon S/0 Fareed Khan r/o Vilage Gidarai, District Batgram.

i

rc ■
?

f i1

f1.03. J * I
/ 6 PA to Director local office. 4.-

........-.- .JmUjCopy
pivoctor

;/ ,©w 5 ■ ■Depu 
(E&SE) [)^)arl:)^eij, 
Pakhtunkl'i^, Pc’Ji.'iv/ar.

J/ I
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tf' WAKALAT NAMA■;

f ^ ^JUJ-IN THE COURT OF W'

'Appellant(s)/Petitioner(s)

VERSUS

Respondent(s)

1/We do hereby appoint
Mr. Khaled Rehman, Advocate Supreme Court of Pakistan in the above 
mentioned case, to do all or any of the following acts, deeds and things.

1. To appear, act and plead for me/us in the above mentioned case in 
this Court/Tribunal in which the same may be tried or heard and 
any other proceedings arising out of or connected therewith.

2. To sign, verify and file or withdraw all proceedings, petitions, 
appeals, affidavits and applications for compromise or withdrawal 
or for submission to arbitration of the said case, or any other 
documents, as may be deemed necessary or advisable by them for 
the conduct, prosecution or defence of the said case at all its stages.

3. To receive payment of, and issue receipts for, all moneys that may 
be or become due and payable to us during the course of 
proceedings. ‘

AND hereby agree:-

That the Advocate(s) shall be entitled to withdraw from 
the prosecution of the said case if the whole or any part 
of the agreed fee remains unpaid.

a.

In witness whereof I/We have signed this Wakalat Nama 
hereunder, the contents of which have been read/explained to 
me/us and fully understood by me/us this________________

AUested[& Accepted by
Signature of Executants

A /

Khalej an,
Adv0<ate,
Supreme Court of Pakistan

3-D, Haroon Mansion
Khyber Bazar, Peshawar
Off; Tel; 091-2592458

!

i
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^ BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL PESHAWAR.

Service Appeal No: 1165/2016

Muhammad Haroon Khan Ex-DM GMS Bartoni District Mansehra. Appellant.

VERSUS

Secretary E&SE Department, Khyber Pakhtunkhwa, Peshawar Mothers. ....Respondents

JOINT PARAWISE COMMENTS FOR & ON BEHALF OF RESPONDENTS No: 1-3.

Respectfully Sheweth

The Respondents submit as under:-

PRELIMINARY OBJECTIONS.

I That the Appellant has got no cause of action /locus standi.

2 That the instant Service Appeal is badly time barred.

3 That the Appellant has concealed material facts from this Honorable Tribunal.

4 That the instant Service Appeal is based on mala fide intentions.

5 That the Appellant has not come to this Honorable Tribunal with clean hands.

6 That the Appellant is not entitled for the relief, he has sought from this Honorable 
Tribunal.

7 That the instant Service Appeal is against the prevailing law & rules.

8 That the instant Appeal is based on mala fide intentions just to put extra pressure on the 
Respondents.

9 That the Appeal is not maintainable in its present form.

10 That the Appeal is bad for mis-joinder & non joinder of the necessary parties.

11 That the instant Service Appeal is barred by law.

12 That the Appellant is not competent to file the instant appeal against the Respondents.

13 That the Appellant is estopped by his own conduct to file the instant Appeal.

14 That the impugned Notification dated 14/10/2016 Is legally competent & is liable to be 
maintained in favour of the Respondent Department.

ON FACTS

1 That Para-1 needs no comments being pertains to the service record of the appellant 
against the Ex-DM Post.
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That Para-2 is correct to the: extent that the appellant was implicated in a murder c4se 
vide FIR No; 128 dated 14/4/1999 registered U/S 302/324 PPC at police Station Batgram 
wherein, the appellant has been convicted to Death sentences vide judgment dated 23/ 6/ 
2001 by the then District & Session Judge Batgram (Copies of the said FIR & Judgment 
dated 23/6/2001 are already attached with the judicial file).

That Para-3, is correct to the extent that in view of aforesaid criminal FIR No: 128 dated 
14/4/1999, the appellant was|suspended from service from the date of the said FIR by the 
Respondent Department. Which was Renewed from time to time in view of the relevant 
provisions of law by the Respondent Department. However, with regard to the no entry of 
if: his suspension in his Seryice Book, it is submitted that the said Service Book was in 
custody of the appellant till the conviction of the appellant. Hence the plea of the 
appellant is not sustainable ini the eyes of law.

2

3

That Para-4 correct to the ektent that the appellant was convicted to Death Sentence 
vide Judgment dated 23/6/2001 by the District 8t Session Judge Batgram alongwith a 
fine as mentioned in the concluding Para of the said judgment. The sentence of the 
appellant was converted to life imprisonment by the August Peshawar High Court Bench 
vide his judgment dated 1,9/2/2003 Passed by the August Peshawar High Court, 
Peshawar Abbot Abad Bench; which was further reduced by the August Supreme Court 
of Pakistan vide judgment dated 07/12/2011 by maintaining his conviction. Hence, he 
has served the sentence in th|e said FIR.

4

That Para-5 is incorrect that as per entry in the Service Book of the appellant, his date of 
birth has been written as 0|3/8/1951 instead of 11/01/1952. Hence the plea of the 
appellant is misleading. However, it is further submitted the appellant was behind Bars 
in view of the said FIR & judgments. Therefore, the Respondent Department under the 
relevant provision of law has been pleased to remove him from service in view of the 
concurrent judgments of the Superior court s of law.

5

That Para-6 is correct that the Departmental Appeal of the appellant in view of the 
judgment dated 25/5/2016,1 passed by this Honorable Tribunal rendered in Service 
Appeal No: 353/2013 has been rejected by the Appellate Authority vide the impugned 
Notification dated 14/10/20i6 on the grounds of his conviction in the above said FIR by 
the competent authority which is not only legally competent but is liable to be 
maintained in the interest of justice. Hence the plea of the appellant is liable to be 
dismissed on the following grounds inter alia :-

6

ON GRONDS.

A Incorrect not admitted. The|act of the Respondent Department is within, legal sphere 
having no question of violation of the mandatory provisions of Article-4 of 1973 
constitution of Islamic Republic of Pakistan. Hence, the impugned Notification dated 14/ 
10/2016 of the Respondent is legally competent & is liable to be maintained in favour of 
the Respondents in the interest of justice.

B Incorrect & not admitted. The appellant has been convicted by the August Supreme 
Court of Pakistan in murder case in view of the concurrent judgment of both the High 
Court & Trial Court after appreciating all the materials available on record. Hence, the 
plea of the appellant regarding his false implication in the said FIR is not only baseless 
but is also liable to be dismissed in favour of the Respondent Department (Copy of the 
impugned Notification is Annexure-A).

C Incorrect & not admitted. The crime of the appellant falls within the ambit of heinous 
crime & even is a crime against the society. Therefore, the appellant has rightly been 
convicted by the superior Courts of Law in the said FIR. Therefore, his dismissal/ removal 
from service in view of the concurrent judgments is an evident proof regarding his direct 
involvement & connection inithe said case/ crime. i



1p>.A

f
f Incorrect & misleading. The appellant was convicted by the Trial Court & that theo^^^) 

conviction was upheld up to Supreme Court of Pakistan with the partial 
modification. Hence, the stand of the appellant also deserves to be rejected by declaring 
the appellant not entitled fo|r Pension service benefits under the relevant provision of 
Law. I

D

Incorrect & not admitted. The plea of the appellant is against the facts & circumstances 
of the case as the date on which the appellant is considering himself retired from service 
during his conviction period duly upheld by the Supreme Court of Pakistan. Therefore, 
the mandatory provision of Article-420 ( C ) of CSR is not applicable upon an already 
convicted / accused person. Hence liable to be rejected.

E

F Incorrect & misleading. Detailed reply of this Para has already been given in the 
foregoing Paras. Hence, needs no further comments. Nor the said provision /Articles are 
applicable upon the case of the appellant.

G Incorrect & not admitted. Th!e appellant has been found guilty of murder by the Trial as 
well as superior Court of law vide judgments as mentioned above. Therefore, the 
appellant being a convicted person is not entitled for the relief he has sought from this 
Tribunal. I

H Incorrect & denied. The impdgned Notification dated 14/10/2016 is within legal sphere 
& is liable to be maintained in favour of the Respondent Department in the interest of 
equity & justice. '

The Respondents seek leave of this Honorable Tribunal to submit 
additional grounds & case lavi/ at the time arguments on main appeal.

In view of the abbve made submissions, it is most humbly Prayed 

that on the acceptance of this reply/Comments this Honorable Tribunal may 

very graciously be pleased to |dismiss the instant Service Appeal & maintained 

the impugned Notification dated 14/10/2016, in the interest of justice.

I

Dated

E&SE Department Khyber 
Pakhtunkhwa, Peshawar. 

{Respondents No: 2&3).
Secretary^^ J

E&SE Depai;J«^fent Knlyber 
Pakhtunjdwa, Pesh^ar 

(Respondent No: 1)

AFFADIVIT

I, Hameed Ur Rehman Asstt: Director (Lit: II) E&SE Department Khyber Pakhtun 
khwa, Peshawar do herby solemnly affirm & declare on oath that the contents of the instant 
Parawise Comments are true & correct to the best of my knowledge.

iDeponent
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
. 0

Servi|ce Appeal No. 1165 /2Q16

Muhammad Haroon Appellant

Versus

Secretary E&SE Depaijtment, KPK Respondents

I

REJOINDER ON BEHALF OF APPELLANT IN RESPONSE 

TO REPLY FILED BY RESPONDENTS.
f

I

• Respectfully Shewe'h,

PreliniBnarv Objections:r.*'

Preliminary objections raised by answering respondents are erroneous
i

and frivolous. The appleal is maintainable under the law. The appellant
I .

has got cause of action andlocus standi to file the instant appeal. The 

claim of the appellant is bonafide. All necessary parties are arrayed as 

Respondents and noihing has been concealed from the Hon'ble 

Tribunal. Estoppels riever run against the law. That the impugned 

Notification dated 14.10.2016 is illegal, incompetent, not 

maintainable and against the policy on the subject.

Lf

f ■
53-.

Fads:

1. Para No.l of the appeal has been admitted correct by 

Respondents.

2. Para No.2 of the Reply is incorrect the appellant was falsely 

been implicated in the instant case. That initially the appellant 

was convicted by Session court but said sentence was further 

reduced on the appeal of the appellant before the High Court

I?rt;

•i-i .
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and August Supreme Court of Pakistan vide Judgment dated 

19.02.2003 and O7;O2:20,11 respectively arid the appellant was

later on released from the captivity.

3. Para No. 3 of the reply is incorrect. The entry of the suspension 

was not extended beyond 05.06.2001 as per record of the 

service book. !

4. Para No. 4 of the reply is incorrect the appellant was falsely 

been implicated in the instant case. That initially the appellant 

was convicted by Session court but said sentence was further
j

reduced on the appeal of the appellant before the High Court 

and August Supreme Court of Pakistan vide Judgment dated 

19.02.2003 and ,0,7.02.2011 respectively and the appellant was 

later on released^ from the captivity.

5. Incorrect. The appellant date of birth is 01.01.1952. Moreover, 
the appellant lias not yet been removed from service. The 

appellant was only suspended from the service up till 

. 05.06.2001. ■

6. Incorrect. The rejection of the departmental appeal by the 

appellate authority is not in accordance with law. The appellate 

authority has not forwarded/ mentioned any legal justification 

and reasons in jthe impugned order.

Grounds:

Incorrect. The appellant has not been treated in accordance with 

law/rules and policy on the subject. The impugned Notification 

dated 14.10.2pl6 suffer from various legal and factual errors 

hence not conipetent and also not maintainable.

A.
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I
The apijellant initial^was reduced by the High Court 

and august Supreme. Court of Pakistan respectively upon the 

appeal of the appellant. It is also fact the appellant was falsely 

implicated in the said FIR and case of the appellant also lies in 

the ambit of double jeopardy.

B. Incorrect.

Incorrect. The offence with which the appellant was charged 

was not of moral urpitude and same was also not falling within 

the definition of misconduct as per rule-2 (1) (vii) of the 

Government of Khyber Pakhtunkhwa, Government servant 

(efficiency and Discipline Rule 2011). Moreover, the appellant 

has riot been removed from service.

C.

Incorrect. As thej appellant is still in service, therefore, eligible 

for all pensionary and other retirement benefits on attaining the 

age of superannuation.

D.

E. Incorrect. The plea of the appellant is based on facts and 

circumstance of ^the case and therefore, Article 420(c) of GSR is 

applicable upon |the case of the appellant.

Incorrect. No clear answer has been provided by the
I

Respondents in replies of the above paras.

F.

Incorrect. The appellant is entitle for all the pensionary and 

other retirement benefits as a consequence of long meritorious
G.

service.

Incoirect The impugned Notification dated 14.10.2016 suffer 

from various factual and legal errors, therefore, liable to be set 

aside. . !

H.
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1. That appellant wi 

of arguments.
1 raised some other ground during the course

It is, therefore, humbly prayed that the reply of answering 

Respondents may graciously be rejected and the appeal as prayed for 

may graciously be accepted with costs.

Appe
Through

Khaled
Advop«ffe, Peshawar

Dated: i 12013

Affidavit

I,, do hereby affirm and declare on oath that the contents of this 

rejoinder are, true and correct to the best of my knowledge and belief 

and nothing has been concealed from this Hon’ble Tribunal.

Deponent

//'


