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B BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
| : CAMP-COURT ABBOTTABAD

Service Appeal No. 1174/2016

Date of Institution... 11.11.2016
* Date of decision...  20.03.2018

Sanwar Khan son of Zardad Khan, PST Maktub School Kolai Battaira Teshsil B
Palas, District Kohistan. ' ... (Appellant) -
: . Versus ‘ '

1. The Secretary, Elementalry & Secondary Education, Peshawar and two
others. . ... (Respondents)

MR. ABDUL SABOOR KHAN,

Advocate ... For appellant.

" MR. USMAN GHANI, o . .

District Attorney i - : ... For respondents.

MR. NIAZ MUHAMMAD KHAN, CHAIRMAN-
MR. AHMAD HASSAN, . ...  MEMBER

- JUDGMENT

NIAZ MUHAMMAD KHAN, CHAIRMAN: Arguments of the learned
counsel for the parties heard and record perused.
FACTS

2. The appellant was removed from  service on 01.12.2015 for wilful absehce.
against which he filed departmental éppéal on 27.12.2015 which was rejected on 19.7.2016 '

and thereafter, the éppéllant filed the present service appeal on 11.11.2016.

ARGUMENTS

Y

3. The learned counsel for the af)pellant argued that the department had not followed
the procedure of Rule 9 of the Khyber Pakhtunkhwa Government Servants (E&D) Rules,

2011. That as per version of the department the appellant was abroad and he did not reply to




the show cause notice. That in such’situation‘thére Was no other option with the department

but to have resorted to procedure under Rule 9 mentioned above.

4, On the other hand, the learned District Attorney argued that  the appellant was
absent and absence of a single days was a misconduct. That the appellant was rightly

removed from service.

CONCLUSION.

5. Rule 9 mentioned above has been given overriding effect by inserting non obstante
clause. The départment in their written reply and in the impugned order has held that the
appellalmt waé 'willfulAly absent. Tflat he did not reply to the show cause notice and he could
not be served. In the situation, resort to Rule 9 was all the more mandatory by informing the -
appellant through advertisement in the newspaper and then to proceed e>‘<,-partc. This
Tribunal is therefore, of the view that the procedure adopted in the present case was not in
_ accordance with law. The impugned order is therefore, set aside and the appellant is
reinstated in service. However, the department is directed to hold denovo proceedings under
Rule 5 6f the above mentioned ruleé' as the appellant has now éppeared before the
debartment and proceedings under Rule 9 are not possible. The denovo proceedings should
be concluded within a period of hinety days from the date of rleceipt of this judgment. The
- issue of back benefits etc. shall be subject to the final éutcome; of the denoVQ proceedings
and rules on the subject. Parties are left to bear their own costs. File be coﬁsigned'to the

record room.

Chairman
Camp Court, A/Abad

Member

ANNOUNCED
20.03.2018
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5. 22.06.2017 Appellaﬁt ‘in_ person and  Mr. Muhammad Bi]ai,' Deputy ¥
- | District Attorney alongwith Shah Walidllah, KPO for the
resporidents present. Written reply submitted by representative of
the respondents The appeal is ass1gned to D.B for arguments on
20.12.2017 at camp court, Abbottabad

Campleourt, A/Abad

20.12.2017 Counsel for the appellant present. Mr. Kabirullah Khattak,
‘ Additional AG alohgwith Shah Wali Ullah, Computer Operator for the
‘respondents also present. Learned counsel for the appellant requested:

for time for filing of rejoinder. Adjourned. To come up for rejoinder

and arguments on 20.03.2018 before D.B at Camp Court Abbottabad.

e nis
(GN/Z’@%/MO (Muhammad Amin Khan-Kundi)

- Member (Executive) Member (Judicialy
Camp Court Abbottabad . Camp Court Abbottabad

N

20;03.2018 * Counsel for the -appellant and Mr. Usman Ghani, District: A
Attorney alongwith Muhammad Alam, ADO for the respondents

present. Arguments heard and record perused.

.
" This appeal is accepted as pef our detailed judgment of today. - |
Parties are left to bear their own costs. File be consigned to the
~ record room,
.+ [Chairman . f
Camp Court, Abbottabad
ANNOUNCED - - S

£20.03.2018




22.12.2016

17.03.2017

Learned counsel for the appellant argued that the

appellant was serving as PST abroad when proceeded
abroad after obtainingzzdgpartmental permission and EOL
w.ef 01.06.2014 to (‘)3.03.2015.»That vide irﬁpugned
order dated 01.12.2015 appellant was removed from
service on the allegations of wilful ﬁbsence w.e.f.
01.01.2015 where-against his depértmeﬁtal appeal dated
27.12.2015 was also rejected on _19.09.2016 constraining
the appellant to prefer the instant _ééfvice appeal on

25.11.2016.

That the allegations of wxlful absence are unfounded
as the appellant was on leave SanCtIO{led by the competent

authority vide order dated 24 06.2014.

Points raised need consideration. Admit. Subject to
deposit of securlty and process fee w1thm 10 days, notices
be issued to the respondents. To come up for written
reply/comments on 17.03.2017 before S.B at camp court,
Abbottabad.

.. Chairman
Camp court, A/Abad

Appellant in person and Mr. Shili Waliullah, Assistant

alongwith Mr. Muhaiminad Siddique, Sr.GP for the respondents

present. Requested for adjournment. To come up for written

reply/comments on 22.06.2017-at camp court. Abbottabad.

y AN
Ch}r‘maﬂ

- Camp court, A/Abad |
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Form- A
- FORM OF ORDER SHEET
Court of
Case No, . 1174/2016
S.No. | Date of order Order or other proceedings with signature of.judge or Magistréte
' proceedings I -
1 2 3
1 25/11/2016 The appeal of Mr. Sanwar Khan resubmitted today
by post through Mr. Abdul Saboor Khan Advocate may be
entered in the Insfitutioni Register and put up to the Worthy |
Chairman for properorder please. \
REGISTRAR -
2 \> — t —1{f, This case is entrusted to Touring S. Bench at A.Abad for

prellmmary hearing to be put up there on re—13 -2l L

<-
~CHA§%MAN
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The appeal of Mr. Sanwar Khan son bf

Z;a'raa'\._dehari PST Maktub School Kolai Battaira Distt. Kohistan

réceived today i.e. on 11.11.2016 is returned to the counsel for the appellant with the direction to

submit one spare copy/set of the memorandum of appeal along with annexures i.e. complete in all

‘ respect within 15 days.

" No. ” 7 /ST,

Dt._// / ')Z /2016

Mr. Abdul Sab'oor Khan Adv.

High Court Mansehra.

REGISTRAR =~ 7
SERVICE TRIBUNAL -
KHYBER PAKHTUNKHWA

PESHAWAR.
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BEFORE THE KHYBER PAKHTUNKHWA,
SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. H ZI_/l of 2016

Sanwar Khan ...............cooini, Appellant
VERSUS

The Secretary, Elementary and Secondary

Education, Peshawar etc............ Respondents
SERVICE APPEAL
o o INDEX
- e — — SR - .
S# | Particulars of documents ] Annexure P_ages_ )
! Memo of service appeal alongwith 17
‘ affidavie. .~~~ )
2 Application for condonation of delay 8-10
alongwith affidavit. I IR B
3 | Correct addresses of the parties. o 11
4 Copy of the order dated 24.06.2014 wpn 12-13
alongwith better copy.
5 | Copy of the application. “B” 14
6 Copy of the 1mpugn§d order c 15-16
alongwith better copy. _
7 | Copy of the departmental appeal. “D” 17
8 | Copy of the appeal rejection order. “E” 18
9 | Wakalat Nama. | ... 19
Dated 08.11.2016 Somous -
Sanwar Khan
...Appellant
Through %
ABDUL SABQOR KHAN,
Advocate High Court,
Mansehra.




BEFORE THE KHYBER PAKHTUNKHWA,
SERVICE TRIBUNAL, PESHAWAR

Service Appeal No.lmﬂ of 2016

Sanwar Khan son of Zardad Khan, PST,
Maktub School Kolai Battaira, Tehsil Palas,
District Kohistan ....................... App@ll@/mrp -
: 2xhtukhwa

Serwiz e TribGrual

VERSUS weee AT
Dated _,U:u \-—Z—D// {

1. The Secretary, Elementary and Secondary
: Education, Peshawar. '
2 The Director, Elementary and Secondary
Education, Peshawar.
3. The District Education Officer (Male),
Kohistan............c.coioeciiin Respondents.
!

SERVICE APPEAL UNDER SECTION 4
OF _KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974 AGAINST THE
IMPUGNED ORDER NO.12882-84 DATED
01.12.2015 ISSUED BY RESPONDENT NO.3-
WHEREBY MAJOR PENALTY OF
REMOVAL FROM_ _SERVICE WAS

| IMPOSED UPON _THE _APPELLANT
Eedt@-day
@,\k_‘/ W.E.F. 01.04.2015. g
egﬂsﬁ:ﬁ‘ ap : - “',"
et g PRAYER:- T
On acceptance of the instant appeal, %
Re. A the impugned order datg:_d 011;11;;2;2015

aﬂds bmy,’@dt . - - ?
° -day issued by the respondent No:3 may

please be set aside being illegal and

R%&%r% the appellant be reinstated into _ :

’// v /{ service with all back benefits.




Respectfully Sheweth!

1.

That, the appellant was appointed as
Primary School Teacher (PST) on
03.12.2006, since then, the appellant
had been performing his duties at

posted schools regularly.

That, due to enmity in the area, the

appellant applied for extra ordinary

leave without pay which was duly

sanctioned by competent
authority/respondent No.3 vide order
dated 24.06.2014 and the said leave
was granted with effect from
01.06.2014 to 03.03.2015 (10
months) as admissible under leave

rule 1981.

(Copy of the order dated 24.06.2014 is

annexed as annexure “A”),

That, the appellant reported to
respondent No.3 on 03.03.2015 and

started his duties at posted school.

That, as the appellant was at dagger-
drawn/enmity in the area and he was
completely unable to move freely to
perform his duties at posted school

because the said school was located




in the aréa where the appellant was at

enmity, due to which, he again
applied for leave to respondent No.3
which was not- responded and in the
meanwhile respondent No.3 without
issuing any show cause notice
imposed major penalty from removal
from service vide impugned order

dated 01.12.2015.

(Copies of application and impugned order are

annexed as annexure “B&C?” respectively).

That, the appellant has been allegedly
removed from service on the ground of
being abroad but it is totally baseless
and without initiating proper inquiry
into f:he matter/allegation, the
appellant was removed from service in
a slip shod manner which is
unwarranted under the law and

natural justice.

That, being aggrieved from the
impugned order dated 01.12.2015,
the appellant preferred a
departmental appeal on 27.12.2015
which was rejected by respondent
No.2 /Appellate Authority on
18.07.2016 but it was never

communicated to the appellant and

the appellant got the same from the




office of respondent No.2 on
07.11.2016 when he had gone to

inquire into the fate of his

departmental appeal.

" (Copies of departmental appeal and order

dated 18.07.2016 are annexed as annexure

“D”& “E”)‘

That, feeling aggrieved, the appellant
having no other remedy except to file
the instant appeal for his re-
instatement into service, inter alia, on

the following grounds: -

GROUNDS

That, no show cause notice was ever
issued to the appellant nor he was
provided an opportunity of personal
hearing before the imposition of major

penalty of removal from service.

That, no inquiry into the  alleged
allegations mentioned in the
impugned order dated 01.12.2015.
was ever initiated and without
inquiry/evidence, major penalty of
removal from service was imposed

which was unwarranted in the




circumstances of the case and against

the concept of proportionality.

That, the charges against the
appellant were never pfoved- despite

this, the appellant was removed from

- service in a slip shod manner and

without observing the legal formalities

on the subject.

That, the fact of serving show cause
notice upon the appellant as claimed
in the impugned order is totally false
because no show cause notice
whatsoever, was ever served upon the
appellant before taking action in the
shape of impugned order dated
01.12.2015.

That, the appellant never went abroad
as alleged in the impugned order and
to prove this fact, respondent No.3
was under obligation to initiate proper
inquiry, provide personal hearing to
the appellant and then, after proving
the charges in accordance with law,
the impugned order should have been
passed but here in the case in hand,
otherwise has been done which is

unwarranted under the law.




That, even preliminary inquiry was

never initiated and the appellant has
unblemished service career and major
penalty of removal from service has
been imposed upon him without
observing legal formalities resulting

into grave miscarriage of justice.

That, the impugned order on its very

face value, is illegal, unwarranted and .

| against the concept of natural justice.

It is, therefore, very humbly prayed
that on acceptance of the instant
appeal, the impugned order dated
01.12.2015 issued by the respondent
No.3 may please be set aside being
illegal and the appellant be reinstated

into service with all back benefits.

Dated 08.11.2016 ww

- Sanwar Khan
...Appellant

Through

ABDUL SABOOR KHAN,
Advocate High Court,
Mansehra.




AFFIDAVIT.

I, Sanwar Khan son of Zardad Khan,
PST, Maktub School Kolai Battaira, -
Tehsil Palas, District Kohistan,
Appellant, do hereby solemnly affirm
and declare on bath that the contents
df the foregoing service appeal are
true and correct to the best of my
knowledge and belief and nothing has

been concealed from this Honourable

Tribunal.
Dated 08.11.2016 )
3
Sanwar Khan
(DEPONENT)
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BEFORE THE KHYBER PAKHTUNKHWA,

'SERVICE TRIBUNAL, PESHAWAR

C.M No.__ ___of 2016
IN
Service Appeal No.__ of 2016
Sanwar Khan ............ooeeeinnnnni. Appellant

VERSUS

The Secretary, Elementary and Secondary
Education, Peshawar etc............ Respondents

SERVICE APPEAL

APPLICATION UNDER SECTION 5 OF
LIMITATION. ACT, 1908 FOR CONDONATION
OF DELAY IN FILING THE ABOVE-

TITLED APPEAL.

Respectfully Sheweth!

1.

That, this application may please be
considered as part and parcel of the above-

titled appeal.

That, the departmental appeal of the

- appellant was rejected vide order dated

18.07.2016 and it was never communicated
to the appellant. On‘ 07.11.2016, the
appellant went to the office of Director
Elementary and Secondary Education,
Peshawar to inquire into the fate/decision of

his departmental appeal where he was




informed that it was rejected on 18.07.2016

and the appellant got the copy of the order
on 07.11.2016 from the office of Appellate
Authority.

That, there is a delay of about 03 months ad
20 days in filing the instant appeal as the
appellant was not communicated/provided
the copy of the order of rejection of his
departmental appeal in time and he got the
same from the office of Appellate Authority
on 07.11.2016 so, there is a sufficient cause

for the condonation of delay.

That, fundamental rights of the appellant
are involved and in the circumstances of the
case, the delay in filing the instant appeal is

liable to be condoned off.

It is, therefore, very humbly prayed that on
acceptance of the instant appeal, delay of
about 03 months and 20 days in filing the
instant appeal, may please be condoned off
and the appeal of the appellant may please

be decided on merits.

Dated 08.11.2016 Srivs e v
Sanwar Khan
...Appellant
Through
ABDUL SABOOR KHAN,
- Advocate High Court,
Mansehra.




AFFIDAVIT

I, Sanwar Khan son of Zardad Khan, PST,
Maktub School Kolai Battaira, Tehsil Palas,
District Kohistan, Appellant, do hereby
solemnly affirm and declare on oath that the
contents of the foregoing application are true
and correct to the best of my knowledge and
belief and nothing 'has been concealed from

this Honourable Tribunal.

Dated 08.11.2016

Sanwar Khan

(DEPONENT)
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- BEFORE THE KHYBER PAKHTUNKHWA,
~ SERVICE TRIBUNAL, PESHAWAR
- Service Appeal No. of 2016

Sanwar Khan ................co Appellant

VERSUS

The Secretary, Elementary and Secondary
~ Education, Peshawar etc............ Respondents

SERVICE APPEAL
CORRECT . ADDRESSES OF THE PARTIES

APPELLANT .

Sanwar Khan son of Zardad Khan, PST,

Maktub School Kolai Battaira, Tehsil Palas,
_ District Kohistan.

RESPONDENTS

1.  The Secretary, Elementary and Secondary
Education, Peshawar.,

2. The Director, Elementary and Secondary
Education, Peshawar.

3. The District Education Officer (Male),

Kohistan.
Dated 08.11.2016 ' & AL BAMA—
Sanwar Khan
...Appellant
Through
ABDUL SABOOR KHAN,;
Advocate High Court,

Mansehra.
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Sanction is here by acco'rd(*d to the

grant of extra ordii iry leave
\_,:Jiiho(.'i pay in re pect of Mr,

Sunwar Khan Pst G‘\/‘PS K :hl v.ef 01/06/2014 1o 3 /03/201_-_‘11:
- T e i __*"_;"“:‘ e
(Ion Munlh) as ad m-;ulc to hinv underlcave rul(, 1181, ;
fl‘iO\' - " .
1. Entry o this effec sh:ny be made in In (_‘IVICC‘ 00k w..wcl!a leave accowils,
2. e oy of llicial o b stopped: \
_%431 fallicial may abvo be U|)|ll(l: \\\Q\‘
' SN
BN \/‘\}'\)\
:
| f’t.sfrtctﬂducam 1 Officer
: i (Z (Male) K Sistan.
I . .
| |
B/ 10/Esiaby. [ [ 45772 DEO (M) KH: Da: :d_flz-_-;ij.‘_rfgy_/_ Lot

Copy ol'the above l‘or\v;lrdc’d to

PA - D rcclthluncnhuy and %ccnnd:u v Edu ation KPK Peshawar.
Dist ot \ccount Olficer Kohistan. | L

bvb- v \lOlhll Education Officer (M) l\ohlslm .
. Ivh ARTISERTY I\h w Pst GMIP'S Kolai,

\

\\Nw» \
- /

District Egrcation Ifficer

le) Kok ttan.
: (Mﬂ ol ttan
7




BETTER COPY. | : | ﬁ

4
~ OFFICE OF . THE DISTRICT EDUCATION
OFFICER (MALE), KOHISTAN

SANCTION.
Sanction is hereby accorded to the grant of extra

ordinary leave without pay in respect of Mr. Sanar
Khan Pst GMPS Kolai w.e.f. 01.06.2014 to 03.03.2015
(Ten Month) as admissible to him under leave rule

1981.

Note: -
1. Entry to this effect may be made in his service book as

well as leave accounts.

2. The pay of official may also be stopped.

Sd/-
- District Education Officer -
(Male) Kohistan.

E/N-10/Estab/2739-4/DEO(M) KH:  Dated 24.06.2014

Copy of the above forwarded to:

1.  PA to Director Elementary and Secondary Education
KPK Peshawar.

2. District Account Officer Kohistan.

Sub-Divisional Education Officer (M) Kohistan.

4. Mr. Sanwar Khan Pst GMPS Kolai.

(O8]

Sd/-
District Education Officer
(Male), Kohistan.
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AEFICE OF THE DISTRICT
(MIALE) KOHIST

woT

i
i
H
i : {
i
Sanuwar ¥han PST M/S Koluli Batiara, :
A5 Der e rt ol SDZO {ivi) Kohistnnyou was @ !
' Wiereas veu apphas fur FOL w.et 017062
. , [
Wheroas 2w per repoct Gf chiule ASDLO, you Gt G Uy arive aites Chie cagpiry ol s
b datc. X
on onauiring it found thet you ara abroad.
.. i
\‘fl Cress o showeusse nolice was served to you bhut you failed 1o reply, final showcause ne luu
v.a:, Ai‘_,l_}\‘f“ woG but wilh noe result, you was called for pe xrm‘a" hes wing but you did not come LG v {fice
fur your c.c.-~~nc~_=. thei clearty indicates that you are ebroad. X
n;;, resui( af will full long absence and travetng abroud walhott-any denainuanal b
LG/ wWithout Bx-Pakistan feave / witheut Lrinping 'hv matior in iho notice of denarimi, !
t\a’ M
’}13‘,' Sevisrivd i ST !
!
i
|
. ,
H
|
A l% ) / :
i AL L . :
. : ; : '
Director, Lizmentary & bcuu.daty Educativn, Khwher Pakhitunkles Peshowar, S
Additionai Se j‘clarV, Elementary & Secondary Ldutaton, Kiyber OhrLtenkivie Peshovsr, C
BS 1o Searctary, Clementary & Sccondarv tducation, Kivyber Paki u\,u v Peshaw o

“ i
\ \ !
!
. ; ] . _ !
: Wi . :
B A CH U -
. o . '
M A l“ l‘ FLatnsiao ;
.
3 ' /‘A., . :
i ;
. : :
I i |
- :
' N 1
; : i
i i i
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1
: H
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:
}
g i
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[ 4 . !
N/ .ot i .
Pl . ;
_ I |
: Do ‘ |
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. I ; ‘ i
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BETTER COPY

OFFICE OF THE DISTRICT EDUCATION OFFICER (MALE), KOHISTAN

Office order for removal from service
Sanwar Khan PST M/S Koluli Battaira.

As per report of SDEO(M) Kohistan you was appointed as PST w.e.f.

-03.12.2006.

Whereas you applied for FOL w.e.f. 01/06/2014 to 31.03.2015.

Whereas as per report of circle ASDEO, you did not report your arrival
after the expiry of leave till date.

Whereas on enquiring it found that you are abroad.

Whereas a show cause notice was served to your but you failed to reply,
final showcause notice was also served but with no result, you was called

- for personal hearnig but you did not came to office for your defense, that

clearly indicates that you are abroad.

As result of will full long absence and traveling abroad without any
departmental permission/NOC/Without Ex-Pakistan leave/without bringing -

* the matter-in the notice of department.

Whereas you have concealed the facts/cheat/misuse the department.

As a result of above mentioned facts, I Riasat Khan DEO(M) Kohistankeing
a competent Authority is fully satisfied to impose upon you, the major
penalty of REMOVAL FROM THE SERVICE w.e.f. 01.04.2015.

_ Sd/-
District Education Officer
(M) Kohistan.

Endst. No.2882-84 dated 01.12.2015

Copy of the above is forwarded to the: -

1. Director, Elementary & Secondary Education, Khyber Pakhtunkhwa
Peshawar,

2. ‘Additional Secretary, Elementary & Secondary Education, Khyber
Pakhtunkhwa Peshawar.

3. PS to Secretary, Elementary & Secondary Education, Khyber
Pakhtunkhwa, Peshawar.

Sd/- ‘
District Education Officer,
(M) Kohistan.
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S R IS VeI

Y - | ‘/\/m/ac
DIRECTORATE OF ELEMENTARY AND SECONDARY EDUCATION o :
' KHYBER PAKHTUNKHWA ‘

ORDER.

. WHEREAS, Mr.Senwar Khan PST M/S Koluli Batiara District Kohistan
proceeded against under the Khyber Pakhtunkhwa Government Servant
(Efficiency & Disciplinary) Rules, 201 1.

2. AND WHEREAS the above named teacher applied for Extra Ofdihary leave - -
wef 01.06.2014 to 31.03.2015. The teacher concerned did not report for duty -
- after the expiry of leave. At the time of enquiry he was serving abroad. '
3. AND WHEREAS, A show cz;r?s&notice was served upon him and final show
cause was also served upon hi hm vain. .

4. AND WHEREAS, the competent authority served a major penalty of removal
~ from service w.e.f. 01.04.2015. b :

5. AND WHEREAS, the above named teacher lodged an appeal to the appellate -
authority. The same appeal was sent to DEQ (M) Kohistan for comments vide
this office letter No.6044 dated 26.05.2016. The DEO (M) Kohiatan submitted
his report /comments vide his letter No.3029 dated 03.06.2016.

© 6. AND WHEREAS, the competent authority Dircctor Elementary and Sccondary
Education Khyber Pakhtunkhwa) after having considered the charges and
evidence on record, is of the view that charges against the accused teacher have
been proved. . -

7. NOW THEREFORE, in exercise of powérs conferied under Khyber
- Pakhtunkhwa Servants (Efficiency & Discipline) Rules-2011 the appellate

authority has decided to reject the appeal of Mr. Sanwar Khan PST M/S Koluli
Batiara District Kohistan on the above mentioned ground. '

PR

DIRECTOR |
— Elementary & Secondary Education
' 4 g /C\ Yy oo . Khyber Pakhtunkhwa, Peshawar '
Endst: No. "‘\l\ /F No. 162/Vol: Il/Removal from Service/PST/TT/AT/Qari (M)
’ Dated Peshawar the j[?) " ) 2016. '
.~ -Copy forwarded for information and necessary action to the:-
I - District Education Officer (M) Swabi w/r his No.3029dated 03.06.2016..

2. Mr. Sanwar Khan PST M/S Koluli Batiara District Kohistan

3. P/A to Director E&SE, Khyber Pakhtunkhwa, Peshawar.
4. Master File.

Khyber Pak&u%mwa Peshawar.
1
/¢

[
|
|
[
l
F
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#/EFORE THE KHYBER PAKHTUNKIIWA SERVICE TRIBUNAL PESHAWAR.

- B i)h - ' ) .
e APPEAL NO 1174 OF 2016

N | (CAMP COURT ABBOTTABAD)

(2 Sanwar Khan

Appellant

VERSUS

1. Govt of Khyber Pakhtunkhwa through Secretary
Elementary Secondary Education Peshawar
2. Director Elementary & Secondary Education KPK Peshawar

- 3. District Education Officer (Male) Kohistan.

Respondents

PARAWISE COMMENTS FOR & ON BEHALF OF RESPONDENT NO.I, 2,& 3,

| iNDEX
S# | Particulars of documents ‘ Annexure | Pages
1 | Comments along with affidavit 1-6
2 ‘Copy of Leave Sanction Order “A” 7
3 | Copies of SDEO and ASDEQO Reports “B” 8-9
4 | Copy of Show Cause Notice “C” i0
5 | Copy of final Show Cause Notice “D” 11
| 6 | Copy of Removal order a “E” 12 | |
7 | Copy of Appeal rejection by Director “E” 13 |

Dated 28 -11-2016

Respopdent No.3
District Education Officer,
g (Male) Kohistan

N ey




" MYEroRE THE KHYBER PAKHTUNKEWA SERVICE TRIBUNAL PESHAWAR.
g " (CAMP COURT ABBQTTABAD) |

~ * APPEAL NO 1174 OF 2016

¥ Sanwar Khan

Appellant
VERSUS =

1. Govt of Khyber Pakhtunkhwa through Secretary
Elementary Secondary Education Peshawar ,
2. Director Elementary & Secondary Education KPK Peshawar
3. District Education Officer (Male) Kohistan.

Respondents

PARAWISE COMMENTS FOR & ON BEHALF OF RESPONDENT NO.1, 2, &3

PRELIMINARY OBJECTIONS

I. That the appellant did not come to lhi__s Honorable Court with clean hands.

II. That the appellant has got no cause of aztion /locus standi to -‘ﬁle the
Instant appeal

I That the appellant is estopped to sue through his own conduct

IV. That the present appeal is not maintainable due to non-joinder and
mis-joinder of necessary parties. o

V. That the appellant has concealed the material facts from this Honorable
Court, hence appeal is liatile to be dismissed without any fuither proceeding.

|
|
|
|
| _
Respectfully Sheweth:
VI. That the appellant has already been removed from Service after
Completion of all codal formalities vides DEO (M) Kohistan Office Endst:
No.12882-84 dated 01-12-2015, as well as Director E&SE KPK Endst:
No.1193-95 dated 19-07-2016; hence app=al is liable to be dismissed.

VIL. That the appeal is time bared hence ot maintainable and liable to
Dismissed

be

VIIL That the appeal is time bared hence liable to be dismissed on this score
-alone




\\\

‘ .),{.ﬁavtual Objections:

. Correct to the extent that the: appcllant was a PS"l teacher since 03-12-2006

and strongly denied Iegardlhg his ¢ scrwce record to be unblemished

. Correct to the extent that the appe]lant was granted extra ordinary leave

without pay w.e.f. 01-06- 2014 to 31-03- 2015 (10Months) vide DEO (M)
Office Endstt: No. 2739: 43 dated 24- 06 2014 (Copy of Leave Sanction
Order is annexed as annexure -A) ‘ .

As per report of SDEO M) Kohi‘stan and ASDEO Circle Palas the
appellant did not join his duty after éxpiry of his EOL leave and willfully
absented himself from the School w. c. f. 01-04- 2015 04- 05-2015 (Copies
of SDEO and ASDEO reports are ar: nexed as annexure -B)

Due to his long absence a show cause otice was served upon the appellant
charging him Guilty of misconduct and willfull long‘absénce from his duty
(Copy of show cause notice is anncited as annexure -C) vide DEO (M)
Office Endstt: No.7273 dated 19- (‘5 2015, but the appellant neither
submitted the reply of show cause notice nor attended his duty at the school,
hence in the continuation of that show rause another final show cause notice
was-served upon him vide DEO (M) (Jf’nce Endstt: No.1001 dated 06-07-
2015 (Copy of Final show c‘aus‘e notice is annexed as annexure -D), but
the appellant did not reply this time again, and after inquiring it was found
that the appellant was abroad |

As a result of willfull long absence and {.;'ax-'f:‘ling_abroad without any
departmental permission/NOC/ without x-Pakistan leave/ without bringing
the matter in the notice of department an i concealing the facts/ cheat/mis

use the department, aftervﬁllﬁvlling of all codal formalities the appellant was
removed from service being a Competent Authority under Efficiency &
Disciplinary rule 2011. Vide DEO (M) Kohistan Endstt: No 12882- 84 dated
01-12-2015 with effect from 01- 04 2015 (Copy of Removal Order is
annexed as annexure -E)
As the charges and evidence on record 'aOdihst‘;hc concerned teacher have
been proved, hence the departmemal dppcm of the appellant was al%o -
rejected by the Honourable Director B &Sl KPK Peshawar Vids his ] Fndst:
No 1193-95 dated 19-07- 2016 (Copy of Ap real chcctxon is ann wed as

annexure -F)




. Incorrect strongly demed 1hat the chawcs and evidence on record against the

concerned teacher have been proved hence there is no question to perform
further duty

Incorrect strongly denied that on no reply of show cause a final show cause
notice was served upon him by DEO (M) Office Kohistan vide Endst:
No.1001 Dated 06 -07-2015 and he was asked to submit his reply of the
show cause notice within seven days, but the appellant neither reply to the
show cause notices nor attended the office for personal hearing and lastly
after fulfilling of all codal formalltu's the appellant was removed from
service, being a Competent Authority under Efficiency & Disciplinary rule
2011. Vide DEO (M) Kohistan Endstt: No.12882-84 dated 01-12-2015 w1th
effect from 01-04-2015

Incorrect strongly denied that as statec: in the Para “2' & 4” above of factual
objections | 'V | |
Incorrect strongly denied that a sho v cause notice was served upon the
appellant charging him Gullty of mlsco*vduct and willfull long absence from
his duty vide DEO (M) Office Fndsti: 10.7272 dated 19-05-21 5, but'the
appellant nelther submitted the 1cply of show cause notlce nor attended hIS
duty at the school, hence in the conunudtlon of that show cause another
final show cause notice was served ubon him vide DEO (M) Office Endstt:
No 1001 dated 06-07-2015, but the apy ellant did not reply this time again,
and after inquiring it was found lhat the «ppasilant was abroad further stcued
that the charges and evidence o record against the concerned teacher have
been proved, hence the departmental appeal of the appellant was rc)ected by
the Honourable Director E&SE KPK Pex hawar Vide his Endst: No 1193-95
dated .19-07- 2016 (Copy of Appeal Re;ectlon is-annexed as annexure -F)
Incorrect strongly denied that the L]”at'" es and evidénce on :a:cord against the

concerned téacher have been provca, hwcc thf* appc,llant has not becn

aggrieved and seeks extra oAdmcu y rclu.f

GROUNDS
a.

Incorrect, strongly denied that the aprcllgm removed fron service after
fulfilling of all codal iorma'ltlcs - as? stated in Para 2 above of factual
cbjections. ' ' B '

Incorrect strongly denied us stated in Para 2 above of factual ob'ccti-:-ns.

Incorrect slrongly denied that the appellant’has heen treated in accordance
v'lth ‘aw whcrc as he ullcd to rep! ly Lh&, fnal sm)v cause notices. and a




. /N ) ) . : .
, (4 chance of personal hearing was also given to him but he did not attend the
office to defend himself as stated in Para 2" above of factual objections.

" d. Incorrect strongly denied as stated in Para “2” zibov_e of factual objections

e. Incorrect strongly denied that the appellant has been treated in accordance _
with law, after fulfilling of all codal formalities as stated in Para “2” above
of factual objections.

f. Incorrect strongly denied as stated in Para “2” above of factual objections.

upon the appellant through post/ by ASDEO Circle on his home and School
address, but the appellant did not reply the show cause notice and also not
attend the office for reply to another show cause notice and personal hearing,
so lastly after fulfilling of all codal formalities the appellant was removed
from service with retrospective effect by DEO (M) Kohistan being a
Competent Authority under Efficiency & Disciplinary rule 2011.vide Endost

|

|

|

|

|

|

: g. Incorrect strongly denied that all the show cause notices have been served
|

No.12882-84 dated 01-12-2015, with effect from 01-04-2015

It is therefore, in the light of above stated facts and circumstances,
Very humbly prayed that the appeal in hand may please be dismissed with cost

Respo\n ent No. 3 ‘
District Education Officer,

5 (Male) Kohista;%
M : ' DIch% k’\

Elementary and Seﬂ ;Zlary Education
Khyber Pakhtunkhwa Peshawar

Elementary aﬁd Secc ndary Education
Khyber Pakhtunkhwa Peshawar




‘FORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

gCAMP COURT ABBOTTABAD)
“'APPEAL'NO 1174 OF 2016 "
Sanwar Khan e Appellant
VERSUS

1. Govt of Khyber Pakhtunkhwa through Secretary
Elementary Secondary Education Peshawar

2. Director Elementary & Secondary Educatlon KPK Peshawar

3. District Education Officer (Male) Kohistan.

Respondents

PARAWISE COMMENTS FOR & ON BEHALF OF RESPONDENT NO.i, 2,&3

AFFIDAVIT

I, Fida Muhammad Khan DEO (Male) Kohistan do hereby éolemnly |
affirm and declare that the contents of Para wise reply in.the above titled Case

are true and correct to the best of my knowledge and belief, and that nothlng,
material has teen suppressed trorn this Honorable court.




i (5 o Sanction is here by accorded to the grant of extra ordinary leave

Ry

hr | —

€ e | OFFCEOFTHE DISTRICT EDUCATION OFFOER, MALE KOHSTAL

Ph & Fax No 0998407128

© /. SANCTION.

without pay in respect of Mr Sunwar Khan Pst GMPS Kolai w.e.f 01/06/2014 to 31/03/201

(Ten Month}) as admissible to him under leave rule 1981,

Note:-

1. Entry to this effect may be made in his service book as well as leave accounts.

2. The pay of official may also be stopped. \W‘

District Education Offcer

EN10/Estab/. 2739-Y7DEOM)KH: .~ Dated ),9/% /ot

Copy of the above for»:varded to:

PA to Director Elementary and Secondary Education KPK Peshawar.
District Account Officer Kohistan.

Sub-Divisional Education Officer (M) Kohistan,

Mr. Sanwar Khan Pst GMPS Kolai.

PR -
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.:.I‘:..l. ; T:,‘S:‘.OI')!bmu(_/)/a 100.001)

,CWCL\JS'_ I\OHC!:

l, Riasat ‘\nan DIS"fICL '-oucafion O’
“empzient authorit ty under the Knyou Pakhtunkhwa G
'(31 1, do hereby serve vou,

.'quS

l_d L.cauo @]fiCb

That as per rﬁoort of Sub Dms onal Off
IASDEQ e comru ited the. tolfo ving “ac*, o
e .

(M; Kohistan you hgv
S of the said rulfs

0 rule

<) Guilty or'mis-coi"duct T
d) Williul absent fro"n yon.r duty \v'«,.
As a; LQUft tncmou I, as compctem

decided to i impose upon you the penéilty Horpte)
SQLAF’YFOR THE ABSENT PERI

ﬁ,jt?YIC.:E.un.dgr;.:rul‘e 4.of tr~ S

penalty-should not be .im

posed upon'you anc
whctheryou Je31 red to

heard in perso
If no roply to thfs notlcc is r sCe

than fifteen days of jts delivery,”
putin and inthat case an ex

- Endsit:No_ _72 z

IVOCl vmhm ven
it shall be prowmeca that'y yo.-.
x-parte action shal he talger
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; QF TITE DISTR FC’” “I“U«C’ATH MY O F TCE R

h\JAL_SHOW CAUSE NOTICE

MALE) KQFE ’ST/MV

I, Riasat Khan District Education Officer (Male) l(ohlstan as competent
authority under the l(hyber Pakhtunkhwa Govr sey

?’ _A/{(é"

“}c’a‘f,zm ,@szé%/ “ -

hereby serve you

“Final “how cause notr{‘eb/
serve 1 vide this office Endstt No: 7(4 Z«g_ dated .

Phone # 08838-407 128

"/l

i
1

vant (E&D

Nules 2011, do

200

there ‘ore you are directed to submit reply of final show cause hotice within 7

days vositively otherwise you will be removed from service..

Endsi;

o]

/ Dated Kohistan The | 06

co IVIPE TENT AU’ I'YORiTY,

f-(.g X

i
i

Yo fr oS-

to submit reply of show :ause notice

‘7
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R 3 f}F THE DISTRICT. E.UCA’WJ?\ 0FF§CE:
Y {EMALF} ({GHIST'@«N ’
: £ R REAIOVAL FROM SERVICE

T

Sanawar Khan P5Y wi/$ Koluli Batiars.
per report of SDEQ (M} Kohistan you was appomted as PST w.2.f 03/12/2606..
Whereas you applied for EOL w.e.f 01/06/2014 to 31/@3/201'5.'

w F Whereas as par report of circle ASDEQ , you did not report your arrival after the expiry of icave
till date.

} ; Whereas as on enquiring it found that you are abroad.

Whereas a showcuase notce was served to you but you failed to reply, final shcwcause notica
was also served but with no result, you was calied for personal hezring but you did not come o office
fer your defenca, that clearly indicates thai you are abroad.

As result of will full long absence and traveling abroad without any depsiumaris;
permission /.NOC / Without £x-Pakistan leave / without bringing the matter in the notice of gapartynant

Whereas you have concealed the facts / cheat/ miss use the deparunsnt,

As & result of abGve mentioned facts, | Riasat Khan DEO (M) Kohistan being o
Authority is Tully satisfi d tG impose ugon you, the major penaliy of REMOVAL FROM THE SERVICE with
w.e.f . 01/04/2015. '

i&\\-s\
Uistrict £ducation QOtiicer
> {M} Kohisian

. | - VW id
Endst;No._/Q\gggﬁ— 5‘”{ 5 &//Z-'L

Copy of the above is forwarded tc the:- }

-~ Cirecior, Eiementary & Secondary tducation, Khyber Pakhtunkiiwa eshawar.

1
2. Additional Secretavy, Elementory & Secondary Education, Khyber Pakhtunicdhwa Pashawar.
3. PSito secretary, Elementary & Secondary Education, Khyber Pakiitunkhwa Pashawa:. ’

'
1

. District Educst
{vit Kohistan

£z

( Dificey
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X 4 |
JDIECTORATE OF 1 EMENTARY AND SECONDARY EDUCATION
L JHTYBER PAKHTUNKHWA

|
¥ ORDER. | :
1. WHEREAS, Mr.Sanw

procccdcd
(Efficiency

AND WHEREAS th
wef 01.06.2014 10 31.0
after the cxpiry of leave

cause was also ser

AND
from service w.e.f. 01.

this office letter No.6
his report /comments

AND WHERE
Education Khy

evidence on record, 1

been proved.

Pakhtunkhwa Serv

quthority has decided to reject
Kohistan on the

Batiara District

_ ﬁg/
, ~
Endst: No. :'~\,\ 6\(5

| Copy forwarded for in

1. .District Education Officer

M. Sanwar Khan PST
3. P/A to Dircctor E&SE,

4. Master File.

/

|
!
t

against un
& Disciplinary) Rules, 2011.

¢ above named teacher ap

AND WHEREAS, A show cav%s&‘notice was serv
ved upon hin Am vain. o

WHEREAS, the compcteht authort
1.04.2015.

- AND WHEREAS, the a
quthority. The samc app

AS, the competent au
ber P akhtunkhwa)

NOW THEREFORE,

/F No. 162/V ol: T/Removpl from Servic
fl {}' if ’ 2016.

Dated Peshawar the

M/S Koluli Batiara District Kohistan
Khyber Pakhtunkhwa, Peshawar.

Batiara District Kohistan
wa Government Servant

ar Khan PST M/S Koluli
der the Khyber Pakhtunkh

r Extra O_rdihary leave
39015. The teacher concerned did not report for duty -
_ At the time of enquiry he was serving abroad. -

plicd fo

ed upon him and final show

ty served a major penalty of removal

bove named teacher lodged an appéal to the appellate

cal was sent to DEO (M) Kohistan for comments vide
dated 26.05.2016. The DEO (M) Kohiatan submitted
letter No.3029 dated 03.06.2016. '

it
T ';i-.r-é !

044
vide his
thority Dircctor Flementary and Sccondary
dered the charges and ~ -

afler having const
e accused teacher have

s of the view that charges against th

in exercise of poWets conferred  under Khyber
(Efficiency & Discipline) Rules-2011 the appellate
the appeal of Mr. Sanwar Khan PST M/S Kotuli -

above mentioned ground.

DIRECTOR
dary Education

Elementary & Secon
Khyber Pakhtunkhwa, Peshawar

ants

-

o/PST/TTIAT/Qari M)

action to the:-
ated 03.06.2016.-

Al
W@EQ |

formation and necessary

(M) Swabi wir his No.3029d

v
Y

Deputiid ‘
Elementary & S condary Edut -

Khyber Pak unkhwa Peshawar.
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