BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL PESHAWAR
L AT CAMP COURT D.I.LKHAN.

Appeal No. 1051/2016

 Date of Institution ... 21.06.2016
Date of Decision ... 2_6.11.2018

Muhammad Fiaz S/o0 Muhammad Rlaz Caste Shelkh R/o Tehsil Parova, District _ 1\
D.1.Khan. (Appellant) e ,

VERSUS

. The Secretary Education Khyber Pakhtunkhwa, Peshawar and 3 others.
. (Respondents)

MR. FAZAL-UR-REHMAN BALOCH, _
Advocate N ---  For appellant. , i.

MR. USMAN GHANI, ‘
District Attorncy ‘ . - Forrespondents

MR, AHMAD HASSAN, - MEMBER{Executive)
MR. MUHAMMAD AMIN KHAN KUNDI  --- - MEMBER({Judicial)

JUDGMENT

\f 527 - "AHMAD HASSAN. MEMBER .- Arguments of the learned counsel for the

5 parties heard and record perused.
- FACTS

2. The brief facts are that the appellant-was appointed as Chowkidar at GPS S

Fateh Mando vide order dated 01.07.2010. Through impugned order dated
20.02.2016, he was dismissed f’l‘pln service against which he filed departniental
appeal on 24.02.2016 but was not responded within the stip.ulated period f"oi)lQ\.-ved
by service appeal on 21’.0@.201 é |

ARGUMENTS

3. Learned counsel for the appellant argued that he was posted as Chowkidar .in

GPS Fateh Mando, District D.I. Khan, but due to l'md dssputc bctween lhe land

“E{ EESE Haents, the tcnmel was not lett1ng=hxm 0 pertorm dutv ]1 was. s
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appellant was verbally directe;é iay Mr. Asim Saeea, the then SDEO to perform duty
in his ofﬁcé. He complied with the orders and performed duty at the said place till
June 2014. Mr. Muhammad Nawaz Qanoni, SDEO asked the appellant to perform
duty in the school referred to above and thereafter stopped his salary. That he
preferred departmental appeal which was not responded by the respondents.
Thereafter show cause notice dated 12.05.2015 waé served on him to Which he
replied éccordingly. He was removed from service vide impugned order dated
20.02.2016. Reliance was placed on case law reported as 2009 SCMR 339, 2007

SCMR 229 and PLD 2008 Supreme Court 451.

f 4. On the other hand learned District Attorﬁey argued that appellant remained
willfully absent from duty w.e.f 01.06.2014 to 28.03.2015. The competent authérity
decided to dispense with regular enquiry as guilt of the appellant was established
beyond any shadow of doubt. After observance of codal 'l’or;nalities he was awarded
major penalty of removal from service vide order dated 20.02.2016. He furthér

argued that all codal formalities were observed before passing the impugned order.

He was treated according to law and rules, hence, there was no illegality in the said
order. The appeal was not maintainable and be dismissed.

CONCLUSION.

5. The appellant was posted at Govt: Primary School, Fatih Mando, Tehsil
Parowa, District D.[.Khan. There was a land dispute between the owner and the
respondents. The owner was not allowing the appellant to perform duty. Duri;lg the
visﬁ’ of Mr. Asim Saeed, the then SDEO the school was found locked. He was
dirécted by the said SDEO to perform duty in his office. That he continued
performing duty till June 2014. On 01.06.2014 Mr. Muhammad Nawaz Kanoni took

over the charge as SDEO, Parowa and directed the appellant to perform duty in the

school and also stopped his salary. It was followed by a show cause notice dated

also confirmed during the visit of the then SDEO, the school was found locked. The '
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12.05.2015 and hnally major penalty of remova from service was imposed on him

. ;-:,: Y “ .. ':-&;.

vide impugned order dated 20 02.2016. Whlle going through his reply to the show

cause notice, it was observed-that defense offered by him was not considered by the

- -réspondents.

6. Case of the appellant was dealt with under Sub-rule(a)(b)(d) of Rule-3 of
Khyber Pakhtunkhwa Government Servant (Efficiency and Discipline) Rules 2011
and finally majof penalty of removal from service was imposed on him on the basis
of’ show cause notice. In case regular enquiry is dispensed with then the competent
authority is required to give reasons for the same but nothing was mentioned in the
said notice. There are numerous judgments of the superior courts that in case major
penalty is to be awarded then regular enquiry should be conducted. In the present
case we have no hesitation in admitting that the AeIements of due process and fair
trial were missing. He was not déalt with according to Article-4 'a'nd 10-A. of the

Constitution, rather was condemned unheard.

7. In view of the fore-going the appeal is accepted, impugned ordér dated
20.02.2016 is set aside and the appellant is reinstated in service. The respondents are
directed to conduct de-novo enquiry within a period of ninety days from the date of
receipt of his judgmen-t. The issue of back benefits shall be subj.ect to the outcome of
the de-novo enquiry. Parties are left to bear their own costs. File be consigned to the

record room.

(AHMAD HASSAN)
) "MEMBER
' ‘ CAMP COURT D.I.KHAN
<
ML ta o
(MUHAMMAD AMIN KHAN KUNDI)
MEMBER

ANNOUNCED
26.11.2018
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Service Appeal No. 1051/‘2\()15'

. 12.09.2018

-Order

26.11.2018

12" 'S'e;ﬁtember has been declared as public holiday
on account of 1 Muharram therefore, the case is adjourned
for the same on 26.11.2018 before D.B at Camp Court
D.l.Khan.

Counsel for the appellant present. Mr. Muhammad Kamran,
ADO alongwith. Mr. Usman Ghani, District Attorney for respondents

present. Arguménts heard and record perused.

Vide detailed Judgment of today of this Tribunal placed on

tile, the appeal is acéeptéd, impugned order dated 20.02.2016 is set

. aside and the appellant is reinstated in service. The respondents are

directed to conduct de-novo enquiry within a period of ninety- days |
from the date of receipt of his- judginent. The issue of back benefits
shall be subject to the outcome of the de-novo enquiry. Parties are

left to bear their own cost. File be consigned to the record room.

Announced:
26.11.2018 Ny
: ~ (Ahmad Hassan)
Member
amp Court D.I.Khan

: b
(Muhammad Amin Khan Kundi)
' Member '




13.03.2018
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Counsc! ton thc ﬂppcllam a‘nd Mr 71aul]ah DDA | 01 the

respondents plesent Re|0mder subm]lttd Counsd for the appcll\(mt

seeks tlme To comc up fon 'ngumcnls On 73 06 2018 beio:c D B at

camp couxt D L. Khan ‘ ;' i . :
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25. 03 2018 ;f. As per direction of the Hon’ able Chanmzm tou1 to

' 20.06.2018

D.EKhan i is rescheduled. To come up for: m guments on 20 06.2018

{
|
I mstead of 25 06.201 8. Notlces be Issued to the pames accmdmgy
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. Neither the appellant hor his cou'nsel present. Mr.
;Muhammad Kamran ADO (Lntlgation) anngwnth Mr. Usman
: Ghani, .learned Dlstrlct Attorney for the respondents present.
Ad]ourned To- come up for arguments on 27, 08 2018 before
frthe D.B. at camp court D.LKhan. .
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Service Appeal No. 1051/2016 - ' ‘ o . s
- 30.11.2017 VAppellant in person present. Mr. Farhaj Sikandar, District o .
¥ ‘ Attorney alongwith Mr. Muhammad Kamran, ADO (litigation) ,‘
for- the respondents also present. Written reply on behalf of 1
respondents not submitted. Learned District Attorney requested i
for further adjournment. Adjourned. To come up for written :' it g*'fj ;
. reply/comments on 25.01.2018 before SB at Camp Court *
D.IKhan. - . B
(Muhamfnadﬁn Khan Kundi) 1 |
Member _
Camp Court D.I. Khan f
25.01.2018 - - Appellant in person present. Mr. Farhaj Sikandar, District

Attorney alongwith Mr. Muhammad Kamran, ADO (litigation)'
for the respondents also present. ertten reply on behalf of '.;-7‘ X
respondents submitted. Adjourned. To come up for rejomder and
arguments on 19.02.2018 before D.B at Camp Court D.LKhan.- - G

N B
(Muhamm@4d/Amin Khan Kundi) .
Member ' g
Camp Court D.I. Khan e
»19;02.2018 Appellant with counsel” present. Mr. ‘Usman Gham -
District Attorney alongwith Mr. Muhammad Kamran ADO - 5 ’P
for the respondents also present. ‘Rejoinder not submltted. 3
" Learned counsel for the appellant. requested for -{, ,:
Ve ' adjournment. Adjburned. To cvanve up for rejoinder and i
arguments on 13.03.2018 before D.B at Camp Court
"D.l.Khan. " :
(Ahmad Hassan) - (Muhammad Amin Khan I<und|)
Member ~ Member L
,  Camp Court D.l.Khan Camp Court D.LKhan -~ .
2 ) _ . 4
/I_/ 4'{.
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22.02.2017

Mr Fazal Rehman Baloch learned counsel for appe]lant present. -
Prehmmary arguments heard Pomt raised needs con31derat10n The

: ' ’ appeal is admitted for regular hearing. The appellant is directed to depOSlt |
- Anpellant Deposited

e the secunty and process fee within 10 days there-after notices be issued to
Sceuritas Process Fee - ‘
Yyl e —.—- the respondents for written reply/comments for 26 07.2017 before S. B at |
&amp Court D.I.Khan. |
N
f& -
(ASHFAQUE T Sy
MEMBER :

‘Camp Court D.I.Khan

26.07.2017 . ‘ Counsel for the appellant present. Mr. Muhammad

Kamran, ADO alongwith Mr. Farhaj Sikandar, Dlstrlct Attorney ' E

for the respondents also present. Representative of re.spondent-
department requested for further time. for submission of w.ritten
reply. Adjourned. To come up for written reply/comments on -

29.11.2017 before S.B at Carnp Court D.LKhan.

(Muhamm%m Khan Kundl)
; Member
Camp Court D.I. Khan
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. Form A
, FORM OF ORDER SHEET
‘Court of : ‘
" Case'No 1051/2016
. | S-No: l Daie of order Ordér or other proceedings with'signature of judge or Magistrafe ,
L Proceedings - : : ' : '
S 2 3
1 ‘ 13.10.2016 The present appeal was received on 21 06.2016 which
- was returned to the counsel for the appeIIant for completlon
and resubmcssuon w1th|n 15 days Today i.e on-13. 10 2016 he .
: resubmltted the same late by 87 days. The same may be entered
in the institution register and put up~to~the Worthy Chairhap fdr‘
. appropriate order please. Y ' .
" REGISTRAR =~
This case is entrusted to Tduki_ng S. Bench at D.I.Khan
“| for preliminary hearing to be put up there on. 28 - &/~ £A..
1 . toe : ' .
T
CH AN
T . _ ' .
Lol 2uis ' . Since D.IKhan tour dated 28.11.2016 has been
cancelled therefore, case’ to come up for preliminary hearmg on .
22.02.2017 before $.B at Camp Court D I.Khan. '
i
1
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The appeal of Mr. Muhammad. Faiz son of Muhammad Riaz Caste Sheikh r/o Teshil Parova Distt.-

D.1.Khan reccived to-day i.e. on 21.06.2016 is incomplete on the following score which is returned to the "

. counsel for the appellant for completion and resubmission within 15 days.
1- Index of the appeal may be prepared according to the rules. /po'n
2- Memorandum of appeal is unsigned which may be got signed. -"P&ﬂ ’
3- Copy of show cause notice mentioned in para-2 of the memo of appeal is not attached with
the appeal which may be placed on it. «— _2e7
4-  Annexures of the appeal may be attested. —pen ‘ _
5- Annexures of the appeal may be annexed serial wise as mentioned in the memo of dpp(‘d| «Pol] 4
6- Appeal may be page marked. —0”
7~ ./\pproved file cover is not used. e ,
8- Annexures of the appeal may be flagged. —P?7 ' : !
9- Seven more copies/sets of the appeal along with annexures i.e. complete in all respect may o
be submitted with the appeal. —2@77 bt

No. f&é_/___/s.T, - :

A" REGISTRAR . S
SERVICE TRIBUNAL s

KHYBER PAKHTUNKHWA Y
, PESHAWAR. o ‘

iVir. Fazal-Ur-Rehman Baloch . ’ f
Adv. H_igh Court D.L.Khan . B /‘
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, d'“ BEFORE THE HONOURABLE SERVICE TRIBUNAL

'KHYBER PAKHTUNKHWA, PESHAWAR.

" Ser\n_ce AppealNo. __ (oY | /2016
Muhammad Fiaz ...cccoccviviiiennnen (Petitioner)
VERSUS
Secretary Education KPK €tC..uvevvereenenns (Respondents)
INDEX
S.NO PARTICULARS . ANNEXURE | PAGE NO.
1 | Grounds of seryice appeal [— 2 |
-~ 2 | Copy of appointment letter - - “A” 5 (7
3 | Copy of medical certificate. “B” o%
4| Copy of salary “C” b7
5 | Copy of letter and ehow cause “D” Q
| notice ==
6 Copy of reply ; “E” 9
7 | Copy of Writ Petition. “F" | lo— [(f
8 | Copy of letter removal from “F-¥
service. - [5
9 - | Copy of departmental éppeal “G” l é, /? _
10 | Vakalatnama i L

Dated:

/10/2016

Your Mmb Petitioner

Muhammad Fiaz
Through counsel

C. Advlcate Hi gh Coun

(FAZAL UR ﬂk’iﬁi&l&‘n?‘ﬁ%wcm
Advocate High Court
Dera Ismail Khan

033% 4459BUS




BEFORE THE SERVICE TRIBUNAL, KHYBER PAKHTUNKHWA. PESHAWAR

Service Appeal No.fg 5| Of 2016.

. Muhammad Fiaz S/0 Muhammad Riaz, Caste sheikh, R/o Tehsil

1Y)

~ Parova, District D.I.Khan.-([),{af'_’rgfc, 31290-3)- (Pe;ﬁﬁoner_‘)

~ VERsws
Secretary Education Khyber Pakhtunkhwa Peshawar.

District Education Officer Male Primary D.I.Khan. g o
Sub Division Education Officer Male Primary, Tehsil Parova,
District D.I.Khan. ... (Respondents)

halll A e

" Service appeal under section 4 of the service tribunal act
aqainst the illegal order dated: 20/02/2016 passed.by the
respondent No.3 while departmental appeal not decided yet.

Respectfully Sheweth: -

That the petitioner amongst other grounds respect fully submits as

foliows:-

That petitioner was appointed as chokidar in BPS=01 class at Govt Primary

 School. Fateh Mando and petitioner took the charge and submitted his

2)

arrival report to head master alongwith medical certificate and petitioner
draw his monthly salary. Copy of appointment letter, medical certificate,

Pay Slip are annexed as ANNEXURE-A TO C.

That on 12/05/2015 respondent No.4 issued a show cause notice dated nil

~and petitioner submitted his reply. Copy of show cause notice and reply

3)

F%edtg-day

R

an

EiseFar ™
1)L )i,

a ﬂne]ﬁ
R%ﬁ;m |14,

) ;).

are annexed as ANNEXURE-D&E.

That all of the sudden respondent No.4 stopped the éala:"y of the

pe‘rifionér from‘01/06/2014 in this respect petiticner instituted writ

Khyber Pakheny
Herviee rr.b..'.i'éi'“

Director Education Khyber Pakhtunkhwa Peshawar.  Pisry No.&

&= E20/6

petition for releasing of salary but dur‘mg the pendency of The instant.

writ petition respondent No.3 removed from Jer}v:cc vide order NO 3221-

26 dated 20/02/2016. Copy of the letter is annexed as ANNEXURE-F.~F -4

Re-submitted ) -dagt petitioner filed /sen’r department appeal to respendent NO.2 but 9

*a

s ™
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; Advocats ifig
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. no‘r»_ decided yet. Copy of the _depar’rmenf appeal is annexed as

ANNEXURE-G.

GROUNDS: -

a) That petitioner being performs the duty regularly and draws his salary.

b) That the Govt Primary School Fateh Mando, tehsil parova, district
B.I Khan due to local dispute over the donaﬂﬁn of the school land, school
were locked by the land owners and matter was reported to the higher by
the petitioner and the then S.D.E.O Mr. Asim Saeed visited the spot and
found that school was locked by the land owners. The then S.D.E.O tehsil
parova Mr. Asim Saeed issued verbally order the pe’riTione.r‘ should
perform his duty in the office of S.D.E.O parova and pe’riTioﬁer‘ was

“performing his duty till june 2014,
<) That Mr. Asim Saeed was transferred and Mr. Inayat Ullah Khan Sappal
- Took the charge as S.D.E.O Male parova and peﬁ‘rioner continuousty
performed the duty with the said S.D.E.O.

d) That on 01/06/2014 Muhammad Nawaz Khan Qanooni took the charge of

5.D.E.O parova and directs the petitioner that he should performed his

‘duty at the school mention in order. And thereafter he stopped the

- salary of the petitioner. ‘

e) That petitioner filed Writ petition for releasing of his s-alarly but
respondent No.3 issued a order removal of service of the petitioner
without any cogent reason and cause. |

f) 'Tha‘r- petitioner preferred a-depar‘fmen“ml appeal dated §4/02/2016 to

~ respondent No.2 but no order has bAeen passed till date.

g) That the impugned order dated 20/02/2016 is being against the principal
of natural justice null, void ab-initio and ineffective upon the wasted
right of _the oppeliohf / petitioner for the reason that appellart/
petitioner was condemd unheard. The impugned order issued with

melafide, in flagrant violation of the law and policy of the government.

,f%za*m
~ /

' M.A.LL.B.
- Advocate High Court
. Dera ismai! Khan.




h) That the petitioner counsel may be permitted to.argue additional grounds

during hear‘iné of the peﬂﬁon with regards to his'grievaﬂces.

PRAYER: - |

In view of the submission made here in above, it s
respectfully prayed that while accepting the instant service
appeal of the appellant / petitioner, with all back benefits
and- impugned order dated 20/02/2016 No.3221-26 may
please be declare as null and voivd, in effective on the right

of the appellant / petitioner.

Your Sincerely

Dated:18/06/2016

Advocate High Cotirt

Distt: Dera Ismaii Khan,

5333 - 495 2.04¢

AFFIDAVIT

. I, Muhammad Fiaz |, peTi’rionér Do hereby solemnly affirms and

“declare on Oath That the service appeal has been drafted by my
counsel under my direction and at my instance and that the contents
of the same are true and correct fo the best of my knowledge and

belief and that nothing has been concealed from this honorable court.

Dated:18/06/2016

: VA Halach

vocgfreHig guck

Agvocaie High got,; ‘
Distt: Termaikitan. Khan.

5332, AL )¢ %
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OFEICE OFTHE EXECUTIVE DISTRICT ORFICER (3 & S) EDUCATION DIKITAN

| Arnerc= [

Under the pr ovu.,uon of Govt:-Finance Department No BoI/F- 22/200/-

APPOINTMIENT oui)lél_{:

L.
1

: 2008/FD, Dated 29-01-2008, and S50(6) S& 6 AD/2007-08, Dated 15-07-2008,
” * Tollowing candidates are hereby appointed as Class ~IV BPS-01 plus usual
- all.;wnnces as agmissible under the rules inthe mfc.resf of public service from the
%5 e <ate of taking ovér chqr’ge.
?‘;é"‘f‘) e 3 .
W “ooa.Nao. Name of Candidate with Father’s Name School Where Posted
| Mubo £,
I: /rnmm{ Fro /
0 Clpwk . , GIS
o /‘ ; — — -
y e :
e - /a,é Alomond . /},ﬂ /MW L

TERMS & CONDITIONS.

‘ /W/Q/é/&—

1 Charge report should be submitted to all concerned.

2. The service of the above named candidates are made purely on temporary basis
ond liable to the terminate at an) Ttmc, without assigning any. reason/notice.

3. They will produce heal?h and age cer“rlflco’re from the MS concer‘ned

4.‘ . The original document may: be chucked/verlfaed by the concer‘ned ‘ ‘

Board/University through DDO before handing over charge.

-

5. No pension benefit will te allowed, except CP, Fund as qdmissib!éiur‘\q%r: the rule. -
A
«i’bs( .
EXECUTIVE DISTRICT OFFictix U
(E&S) EDUCATION DIKHAN
EndsNo. ___\\"1lo= \ W o Dated DIKhan the o\ o \‘_2//39\0,
o o ’ ) } S
. Copy or hc '
e . "7 District Coordination Ofticer D.L.K han. o . - A
. 2. District Accounts Officer D.LKhan.
3. Dy. District Officer (Male/Female) Concerned.
o : HMeadmistress/Headmaster concerned,

TR s, Candidate Concerned. - : w' ‘ .
- © o EXH uvws\'rmcx orm, WK,
TS o !F" Shdenr T" T
%
{
]
1

G »rvnHloup ll; /D )‘ KLQ./L./ R

ik
A fvocate High Cour';
STa Ismail Khan,
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1 ‘ " “Date c of Bmh ..... /2.,/0 3,/ /7}? ............ zli—/Ol ..... 35 ........ 5095"3)

j : - 'l:xact helght by MBASUrOMENL.... o i e

| 'Personal mark.; of mcntafucat:on....&{C&C...K. ...... AL WO ‘95’[@ ..... U;l/\/ 6/’<

j“”'“ : ,‘S:gnature of the Omcaal ....... e, rFRlo Q- RSO RRSUURT

i .Sngnature of .............. . e oo, ' ............................... R
L . head of Officer...... R, e N— e e e

f p(.t.g.aa;’t.(.‘a:«'.a...@.e/aé '

‘ and can not discover that hc,ad any iseas Zommunlcabfe or olhel consluluhonal .
efﬁcetton or. bochly mfmmty excepl...;......-..ZiC‘A).2 S TS aeceunaanns Gereerrinn, e, .

do not Consnder this as - d:squalmcallon for emp!oyment in the offloe of - the
Edu C_ﬂzc\\t B4 His age’ accordmg to hls own slatement 2.,3// ..... year and
“by appearance dbout ..... 2_3// UUT years. 9\

~MEDICAT SURER: TERDENT™

D.HQ. Teaching | ossitl
U.Litan ,
Medical Superirienpdent,

Ctvrl Hospital. /5. ) )< AL =Y
{

;
» ‘-r“l

= LEFT HAND'THUMB AND FINGET
lMPRESoIO.N.b.../.8/.9.7.-/2._&/;::.

&

mv—:n-~ - Pl ooy F— “
Pt eyt 1ot e - st P

Advocate Hinn ﬁoﬁn LB,
LR TYYPITT| Khdn
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1216 Dress/ Uniforn Allow -

3990 Emp.kdu! Fund KPK

Advictit Higa g’éﬁé :
imail iKhan. -

Peaka

4 s T T 3 aggg ) e e i U g P _—
anch Tode: 231418 - - B.B.F EANAK BRANCH: ¢ = - National Rank of Pakistan- “=R.B-P RANAK BRARCH D.I. kM * hcent.No: 3091~2
"'l::‘?f.;\:“ to * ; K " - s . o ’ . K v : - T — T e s
oo Prec Pers Hor .+ Decig: CHOUVIDAR (00B03357) Trade: O1 HTH:, - Buckle llg.: Eazetted/Hon-Sazotied: ¥
L PMOTURT . DEDUCTIDNS - CARDURT . LOANZFUND R PRINCIPAL REPAID . RALARCE
i 5,250.00 3001 GFF Subseristion - B T e Y ':jf77"7' TR
A e e et Bl A T
: : '} 048, . FOUp Insurance . , :
= 1300 Medical Allonasce 1,000.00 3804 Croup Insyrasee ™ B \WMej— =
A\ TIELE bress uniforn Aliow i 100.00 3990 E£np.Edu. Fund KFK e X e o .
- ;JSé?‘HasMng #llouasce - { 180. 00 L ) \ﬁ S izl — 1
\\\ 1748 Adhoc Allomance 2010 © |- 1,485.00 HRLE o - ) }
\\ 1970 fdhoc Relief allow 2. | 44500 R
~\} 2118 Adhoc Relief Allow ¢ - | 1,050. 00 - R .
2148 154 Adboc Relief A1L. | . ‘737 00 - N ‘ _ . e .
. pewEwis .. . o 12,968..00 BESUCTIINS = . gkyece—le . e wrpme 12,365.00 ° 1,05, 2014 31 05, 2004
" Braach Code:221189 FAROA, D.T.KHAH. Habib Bask limited PARIA, D.I.RHAH. . L _D.LKHeH | fcent. Ro: 11897100274803~—
00573052-ALLAK DITTA | . Frev Pers Ho: besig: CHMKINR (00003357 Bredes 81 W Buckle o :  Gazettsd/Non-Gazetted: ¥
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TEICE OF THE DISTRICT ERUCATION OF H’(Wf:ni)EM S
5 Mz,m,uﬂmmﬁ ) ' S

Dated_ - . 1 015

/fu 20 (s i:b )1111‘.&11\'

SHOW CAUSE NOTIC

. . ;
-t H

1 I\/'ui ammad  Riuy, DI lm.{ Ldumi on Officer (Muie) Dera fsmuii Khan as competent
cuthority un du the K hybcr 11\hu khwa Govermment s servanty (",‘Li'l ieney &l w‘l::iinc) rufes, 2011,
mcby suw, }o ! 1\/1lhhunﬂ'ld([ Fiy vz (Chowkidar) ¢/o SDEG (v '

) Purova,

' (T . . e
lou hav een abh,uu i onx duty en-01/66/2014
a8 per report Ci SDEC (M) Parova vide ]

a

p—

i 1
e \v;mo
taled 2

s Mo

i
|
I
i
i

In exercise of the ¢ power conferred by t‘n Khvbu Pakhiunkhayy, Govis servant {(Efticiency !
& Discipl m«,) tules, 2011, the Com petent’ Authonly 1s hereby piw:«:d 1o cmgcnbu with the
coaclum of a formal enquiry and serve you wilh the instant show cause potice regarding
Your willul absence from duty with the direction to submit your dcwn ¢ writing within
10 (Ten) days of the mw.mmb of this notice as 1 0 why the mujor pe talty of ruly 4 {b) ol the
said rules should not bu imposed upon you.and also mu.m(, Wi mlu.. YO ¢

desirte 10 be heapd
‘1 person.

i case YOou 1ui wu lo subirif YUl

n_plj within the 5»"**"'ubci
“youhave o defense lo ofT

MR peried, it *»Vii': be presumed that

H i
e and ex-parie decision will be (al Ken agains . !

Muhammad Fiyaz ((_‘10‘ vhidar )
/O SD 20 \I\./.Pdlk‘ ra.

> :

e

“ur-Rehman

; M.
Fape 1 GtAdvacate High Co?:rliL &
S : Dera lsmail Khap,
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Wit PeTmon No. 5 D270 Of 2015,

Athammad Fiaz S/¢ Muhanﬁmad Riyaz, Caste sheikh, R/o

District Dera Ismail Khan. .
| Mob No 0342-959-3041 | Avasre - 2
/ § ,&@L_.m.. - : (Pe‘rif:’oner}
! e - VERSUS

. Secretary Education KPK Peshawar.

| Director Education KPK Peshawar,

District Education Officer‘ (Male) Dera Ismail Khan.

Sub Divisional Educa’r.ion Officer, (M) Paroa. -

.(,)'}

. District Coordination Officer DI Khan.

" .... (Respondents)

Writ Petition Urder Article 199 Of The Constitution
Of Islamic Rebublic Of Pakistan 1973.

Respecfful!y SheWc’rh : -

| | Wf‘“g{a wpah B4
That the pefmo.gm’ amongst o?her yro.mds resuecffu!ly submits cs ‘

foi:ows -

1) That p.e’ri‘.‘ioner was appointed as Chowkidar in BPS-01 Class-IV at Govt
Primary School Fateh Mando (Gara Thoke Abdullah) Tehsil Paroa, District

- Dera Ismail Khan, Copy of appointment Letter is annexed as ANNEXURE-A.

2) That after medical examir1aTion medical certificate issued in favour of
p’e’ri’ri"‘ner and soon after pefmoner‘ Took the charge and submn his arrival

report ’rhrough Head Teacher Pr:mc.y School Fateh Mondo_ Medical

certificate is annexed as ANNEXURE-R
3) That pefiﬁoner wes allotted personcl number and draws his salary. Copy of

Pay slip is annexed as ANNEXURE-C.

4) That on 12/05/2015 respondent No.3 issued sho,'u cause notice cqams‘r‘
me while Show Cause Notice No.Nil dated Nil was issued by the resnondent _

No.3 which is serve through unknown person. Copy of the letter and Show




cause noﬂce are annexed as. ANNEXURE D

915(

5) Thet on 21/05/2015 pe’rmoner submits his reply. Cop} of reply is annexed
as ANNEXURE-E.

©) That feehng aggr'leved and having no other alternative remedy the present
Pehhoner approaches ThIS August Court, inter alla on the following -

grounds:-

Aol d-tﬁ ‘%{
e / 3/?

i L. That petitioner being chowkidar performed his duhfy regularly that is .

W{G—ROUNDS

why petitioner draws his salary from the department.

- 2. That Govt Primary School Male faTeh Mando due to local dispute over o -
"rhe donation of the school land, school were locked by the land owners
and matter was repprTed to the higher by the petitioner and the then
' SD.E.O Mr. Asim Saeed was visited the spot and found that. school
was locked by the land owner. The Then SDEO Paroa Mr. Asim Saeed,
verbally issued order that p moner should perform his duTy in the
officer of SDE.O at Paroa, District Dera Ismail Khan and petitioner

was performing his duTy till June 2014

3. That Mr. Asim Saeed. S.D.E.Q was transferred and Mr. Inayat Ullah -
Khan Sappal, took the charge as S. D'E O male Paroa, Dera Ismail Khan,

and petitioner Continuously performed his duty with ‘rhe said S.D.E.O.

That on 01/06/2014 Mr. Muhammad Nawaz Khan Qanooni Took the

E

- charge as S. D.E.O male Paroa and he ordered ’rhaf Petitioner should

perform his duty at the school mention in appointment order wr’rhoﬁ

any delay.

5. That pefmoner' perfor‘mmg his duTy at ‘rhe school mention in
appointment order till date because he is right watch man that is why
petitioner is always present on his duty but duc to unknown reason Mr, .

‘ Muhammod Nawaz Khan Qanooni without any cogenT reason OR any

complaint he stopped the petitiorer salary from 01-06-2014

6. That petitioner being a Govt servant and performing his duty. He is &




© Dated: 03/09/2015

entitied to receivg’fhé‘éa!‘ary b-tjf'r:ééﬁgndenf No.3 and 4 without any
cogent reason and Jjustification stopped the salary of the petitioner )

which is against the law and. facts,

-~

It is ”rherefor'e humbly prayed that ?he instant Writ Petmon

 may kindly be accepted and order may please by issue to
respondents for releasmg of salary of the petitioner from 01-
06-2014 To Till date. Any other relief as deemed appropriate in -
the circumstances of case not specifically asked for may also be
granted to petitioner. ‘

Your Smcer‘eiy
MEIC

- Mu m ai P | ‘/LM
' Dated:03/09/2015 | (F/s.z/a(Ii ugsz REHMAN BALOCH%}//E
C ‘ Advocate High Court '
‘ - ~District Dera Ismail Khan _
CERTIFICATE; - c o s
It is the first petition of SUbJGCT matter fr‘om ahe Ppetitioner's side and :
nothing has been conceaied from this Honorable Court. PF10

Petitioner | ¥
Reference Books:
The Constitution of Islamic erubhc Oof Pakrs.on
Reported Judgmen‘r on the subject Ma’rfer‘

/"D C

AFFIDAVIT

. Fazal ur Rehman Baloch Advocate , Do hereby solemnly affirms and
deciare on Oath That the Writ Petition has been drafted by my counsel under
my direction and at my instance and that the contents of the same are ‘trye
and correct to the best of my knowledge and belief and that nothing has been

concealed from this honorable court,
8/ Cy

Filgal Ur Rehman Balmhz
Advocate High Court

svar Hagh Coust : Oistt: Dera Ismail Khan. _
s ug RGEDR Bench :
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PESHAWAR HIGH COURT, D.I.LKHAN BENCH

CEORM 01‘-'5"'ORDER SHEET

Date’of
Order or
| proceedings

().

07.6.2016. W.P.No.575-D/2015.

| o o Present: - Mr. Fazlur Rehman B»aloc,h-?-;‘)’“"

| ) for the petitioner.
| : ' %

M’UHAMMAb bGHAZANFAR KHAN, J.- Learned
counsel for-the petitioner stated at the bar that ciuring
pglldcll;:y' of thie inétamt petitién, the petitioner has
beeq ITCITI.OVCd\ from servic;e, therefore, the instant |
petition  -has becomé infructuous.  Dismissed
va.z.ccorc;i_n‘gly; .

, Anrzo&ncgi
Dt:07.6.2016. : ‘ _ - JUD

ERiltln/
#‘Ci‘»ﬂ&,‘:var ﬁfg‘g‘; @f‘i\?ﬁ%

o D, Sur;
. @%/A - . ‘Khai?;&}eﬁw

A Habib/*
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o
OFFICE OF THE DY. DISTRICT EDUCATION OFFICER

Phone No. 0966-928012

i | (vALE) DERA ISMAIL KHAN
| . |
1

|
, I :
‘WHEREAS you Mr. Muhammad Fayaz{Chowkldar) $/0 Riaz Ahmad.GPS Fateh Mandu Tehsil Parova
DIKhan were proceeded for having committed the following gross irregularities which constitute
meffrcuency and mlsconduct under rule 3 sub rule(a),(b) & (d) of the Khyber Pakhtunkhwa Govt Servant
|(Eff|<:|ency & Dlscrplune Ru[es ,2011) and your service record was not found in office of SDEO(M) Parova

Ias per report ofSDEO(M) Parova Dll(han Endst No. 3247 da_ted 28-05-2015.

'AND WHEREAS a show cause notice was served upon you vide DEO(M) DIKhan Endst.No 122326 dated

12 05-2015 through 'SDEO(M) Parova DIKhan wherein you were asked to submit your reply within
ten(lO) days. | i i

o
AND WHEREAS you have submltted reply of show cause notice in which according to your statement

you have been performmg dutltes in non- -functional school i.e GPS Fateh Mandu.
| I ‘

AND WHEREAS you were summoned for personal ‘hearing on 25-01-2016 through SDEO(M) Parova
DIKhan vide this ofﬁce Ietter no. 1515-16 dated 20-01-2016.

] | i
AND WHEREAS durmg personal hearing you were directed to provide your attendance from your place
of duties duly venfred by ASDEO(M}SDEO(M) Concerned. But you have failed to provide any
documentry proof of your performance of duties. i

|

AND WHEREAS |t :s c!ear that you have received salary without peroforming your duties.
i

l i -
NOW THEREFORE the unders;gned being competent authority in exercuse of power conferred upon me

under sub rule 4- B (Ili) and 9 of Khyber Pakhtunkwha Civil Servant(Ef‘ﬂcnency and D.aClpIme rules,2011)
is pleased to lmpose the Major penaity of “REMOVAL FROM SERVICE” of Mr. Muhammad Fayaz

chowkidar GPS Fateh Mandu Tehsil Parova DIKhan with immediate effect.’ ‘ f
l l '
" ' !

: i
i \
'

) . -

DISTRICT EDUCATION OFFICER

i | - (MALE) DERA ISMAIL KHAN.
'\,’Lél !
'7» S
EndstNo 2% | l L dated DIkhan 2 © 7 2- /2016

Copy to the N
: : |
1. Sub Divisional Educatlon Officer (Male) Parova DIKhan with the remarks that you calculate the
amount he un; lawfuily received without performing duties and submit the name of ccncerned

: said perrod o .

L2, Dlrector E!emelntary & Secondary Education Khyber Pakhtunkhwa Peshawar

o3 District Accounts Officer DIKhan.

' 4. District Momtcirmg Officer (IMU) DiIKhan. ~

) M. Muhammad Fayaz (Chowk|dar) GPS Fateh Mandu. >
~ 6. PAto DEO(M) D]Khan

!
|
t
v

DISTRICT EDUC C\} FFICER

4
1
\!
i
\l

.

. DDUO’s, whtch were Tesponsnble for relaease of salary in connection with recovery of pay for the -

i3
Av\«u’... /C i

+

~.

|

1
- . 2 (MALE) DERA ISMAIL KEAN /, S~
: r S

|

|

i
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BEFORE THE HONOURABLE SERVICE TRIBUNAL KPK PE SHAWAR

s o Service Appeal No. 1051 /2016
A LR .
“ T
Muhammad Fiaz VS Government of KPK
JOINT PARA WISE COMMENTS
PRELIMINARY OBJECTIONS

L. That the appellant has got no cause of action / locus standi.

2. That the service appeal is not maintainable in its present form.

3. That the appeal is not maintainable and incos npetent in the eyes of law in its present form.

4. That the appellant is estopped by his cwn condoct 1o file instant appeal.

5. That the appellant has not come (o the Honourable Tribunal with clean hands and has

suppressed all relevant facts.

6. That the appeal is bad on account of mis-joinder / non-joinder of necessary parties.

7. That the appellant has concealed material facts from the Honourable Tribunal.

8. That the Honourable Service Tribunal has no jurisdiction to entertain the instant appeal in

present torm. ) :

9. That the appellant was willful absent from his official duties for a period of 0%months and

2Tidays.

10. That the service appeal of the "mpellcm. ts badly time h(mud .

OBJECTIGN ON FACTS ‘

] Para pertaing (o the appointment of the appeliant as Chowkidar hence ne commients.

2 incorrect / not admiited. As the uppellant was absent from his duty. W.e.f01.06.2014
6 28.03.2015 without any application / information. As per report of SDEO (M)
Parova GiKhan so show cause notice was seeved under the Eificiency and Discipline
Rule 201 1. (Annexure A)

»

3 As the appellant was absent from duty without of any priov pernussion from the
competent authority the '«ppdlam has committed the irregularity. inefficiency and
misconduct under rule 3a).(b) and (43 of the Khyber Pakhtunkhwa Government
servant Efficiency and Di %cipline Rule 20]1 The competent authority has imposed
the Major Penalty of quowl [rom Service np‘c)n appetlant by the Ends No. 3221-26
dated 20.02.20106

4 NO comments.

OBJECTION ON GROUND

o Incorrect / not admitted. As the appellant was appointed on 01.67.2010 and the appeliant
performed his duty from the dated of appointnient (o the 01.06.2014, Ilmdmc d[)pt” ant
h.m received his monthly salary but the appellant was absent [rom duty w.e.l 01.06.2014
so the salary of the appellant was stropped and appellant was removed [rom the service.
/

. [neorrect / not admitted. The petitioner was not working anyvwhere and remained absent
from duty. So the appeliant was removed from service.

i, Incorrect / not admitted. There is no pma\.f ol appellant dutj neither his prosence is shown
by the atiendance registerof the SDE (M) Parova Oorr

g im:oﬁ:g_ci 7 not admitted. As the school was not locked, The appetlant’s behavior was
wintonul and highly irregular / irresponsible. Therciore the salary of the appeliant was

stopped and he vus removed from service.




VI,
vii.

Vi,

Incorrect / not admitted. As the deparimenial- action .aqainsi the appellant was continued;

therefore show cause nouu. was served and pers sonal hedlmn was conducted. Hence the

respondent No. ) has nnposed lhe ma|01 pcuallv of removal [rom service. As the
proceedings against the appc!lant was stmmd from April 2015 and (lppel]ant filed writ
petmon on 05.09.2015. However the writ petition of the appellant was dismissed_ being
in-fructuous. | |

No comments.

Incorrect / not admitted. As discussed above

The Learned Counsel for the respondents may also be allowed to argue further grounds at
the time of hearing. |

[n the view of above submission it is humbly prayed that the writ petition may

kindly be dismissed with cost. ' , , i

2

Zya ’“’ '
Dircetor 7)’ District Education Officer
Elementary & Secondary Education Departmieiit :

Khyber Pakhtunkhwa, Peshawar

Fale) Dera [smail Khan

Sub Divisional Education Officer
(M) Primary Parova DiKhan




<" BEFORE THE HONOURABLE SERVICE TRIBUNAL KPK PESHAWAR
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Service Appeal No. 1051/16

Muhammad Fiaz VS ' Government of KPK
Affidavit

[ Mr. Muhammad Kamran Khan Legal Representative of District Education Officer M) D 1
Khan do hereby solemnly affirm and declared on oath that content of the written reply of the above

mentioned service appeal are correct to the best of iy knowledge and nothing has been concealed from

this Honorable Courr.




' {BEFORE THE HONOURABLE SERVICE TRIBUNAL KPK PESHAWAR
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Service Appeal No. 1051 /201 6

"Muhammad Fiaz VS Government of KPK

Au t’horitv

Y

I District Education Officer (M) D I Khan do hereby authorized Mr. Muhammad Kamran Khan

legal representative to attend Honorable Khyber Pakhtunkhwa Service Tribunal on behalf of réspondents

in connection with submission of joint para wise comments till the decision of the se vice appeal.

District Edueation Officer (VH
Dera Ismail Khan




Service Appeal No. 1051 /2016 ' '

Muhammad Fiaz - VS : Government of KPK

JOINT PARA WISE COMMENTS

PRELIMINARY OBJECTIONS

[ R
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e
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9.

- That the appellant has got no cause of action / locus standi.

That the service appeal is not maintainable in its present form.

That the appeal is not maintainable and incompetent in the eyes of law in its present form.
That the appellant is estopped by his own conduct to file instant appeal.

That the appellant has not come to the Honourable Tribunal with ¢lean hands and has
suppressed all relevant facts. ‘ ’

That the appeal is bad on account of mis-joinder / non-joinder of necessary parties.

That the appellant has concealed material facts from the Honourable Tribunal.

That the Honourable Service Tribunal has no jurisdiction to entertain the instant appeal in
present form. A

That the appellant was willful absent from his officiai duties for a period of 09months and
27days.

0. That the service appeal of the appellant is badly time barred.

OBJECTION ON FACTS : '

[ 8]

Para pertains to the appointment of the appetlant as Chowkidar hence no comments.

- Inicorrect / not admitted. As the appellant was absent from his duty. W.e.f 01.06.2014
to 28.03.2015 without any application / information. As per report of SDEQ (M)
Parova DiKhan so show cause notice was served under the Efficiency and Discipline
Rule 2011. (Annexure A) .

As the appellant was absent from duty without of any prior permission from the
competent authority the appellant has committed the irregularity, inefficiency and
misconduct under rule 3{a).(b) and (d) ot the Khyber Pakhtunkhwa Government
Servant Efficiency and Discipline Rule 2011. The competent authority has imposed

the Major Penalty of Removal from Service upon appellant by the Ends No. 3221-26

J dated 20.02.2016. o
B 4 No comments.
| OBJECTION ON GROUND
! 1. Incorrect / not admitted. As the appellant was appointed on 01.07.2010 and the appellant
performed his duty from the dated of appointment to the 01.06.2014. Therefore appellant
has received his monthly salary but the appellant was absent from duty w.e.f 01.06.2014%
s0 the salary of the appellant was stropped and appeliant was removed from the service.
. Incorrect / not admitted. The petitioner was not working anvwhere and remained absent
from duty. So the appellant was removed from service.
) il Incorrect / not admitted. There is no proaf of appellant duty neither his presence s shown
by the attendance register of the SDE (M) Parova Office.
iv.Incorrect / not admitted. As the school was not locked. The appellant’s behavior was
wintonful and highty irregular/ irrespaisible. Therefore the salary of the appellant was
stopped and he was removed from service.




eV Incorrect / not admitted. A% the departmental action against the appellant was continued,
- * (/ therefore show cause notice was sérved and personal hearing was conducted. Hence ‘the'
T e respondent No. 3 has imposed _the‘ major -penalty of removal from service. As the
proceedings against the ap;ﬁl]aﬁt \“va\s started from April 2015 and appellant filed writ
petition on 05.09.2015. However the wiit petition of the appellant was dismissed being
m-fructuous. :
vi.  No comments.
vii.  Incorrect / not admitted. As discussed above.
viit.  The Learned Counsel for the respondents may also be allowed to argue further grouhds at

the time of hearing.

In the view of above submission it is humbly prayed that the writ petition may

_-k‘indly be dismissed with cost.

Secretary
Elementary & Scecondary Education
Khyber Pakhtunkhwa, Peshawan,

Director {ﬂ District Education Officer
Elementary & Secondary Efilication Department Male) Déra Ismui! Khan

Khyber Pakiitunkhwa, Peshawar

Sub Divisional Educaly
(M) Primary Parova DY
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BEFORE THE HONOURABLE SERVICE TRIBUNAL, K.P.K PESHAWAR
Service Appeal No.,1051/16 of 2016 '

Mohammad Faiz VS Govt. of Khyber Pakhtunkhwa

REJOINDER BEHALF OF PETITIONER

‘REPLY ON PRELIMINARY OBJECTGIONS

—‘\°?°.\'.°\§J":'>"PJ!\-’."‘

In Correct

In Correct

In Correct

In Correct ' ‘5
In Correct ¥
In Correct

in Correct

In Correct

In Correct

R\

0 In Correct

REPLY ON OBJECTION ON FACTS

)

L

. Need not to 'reply

In Correct. Appellant was performed his duty with Mr. Asim Saeed &
Mr. Inayatullah Khan Sappal the then S.D.E.O Male Paroa because the said
school were locked by the land owners due to local dlspute over the
donation of the school land. ‘
In Correct. Brief facts narrated by the petitioner in his service appeal.

Petitioner did not commit any irregularity, in efﬁmency and misconduct

and the respondent has imposed wronglv major penalty of lemoval from

service without any inquiry.

Need not to reply.

REPLY ON OBJECTION ON GROUNDS

In Correct because appellant was perform his duty and received monthly

pay till 31/05/2014. If appellant was absent from his duty then how he

received the salary. " It is also mentioned here that on 01/06/2014
Mohammad Nawaz Khan urf Qanooni took the charge as S.D.E.O Male "

Paroa and he malafiedly stopped the salary. “The set S.D.E.O was known as

“AHAL KAR DUSHMAN” that’s why petitioner was removed from his

service without any inquiry.

Newt det> /3

i

2008




rig

i

ii. In Correct. Brief facts are stated in his service appeal.
ill. In Correct.
iv. In Correct. .
v. In Correct. Because Mr. Ahmad Nawaz was in hurry to remove the
petitioner due to unknown reason while pétitioner submitted his reply on
showcase notice and demanded inquiry but respondent in harsh and hastily
. manner imposed the major penalty of removal from'service without any |
inquiry. The superior Courts give so many guidance on this law point that
no body should be removed from his service without inquiry proceeding. -
\"il Need not to rei)‘ly
vil. In Correct. As discussed above.
- vili.  The learnet council for the appellant may also be allowed to argue

further grounds at the time arguments.

it is, therefore, re'qugsted that the instant service
'appeal may please accepted® and inipute order dated

20/02/2016 may please be declare null and void.

Dated: 20/02/2018.
Your Humble Petitioner

el

Mohammad Faiz

v/
e vy

Fg' =

zal ur Rehman Baloch

_ Advocate High Court
AFFIDAVIT: ’

" I, Mohammad Faiz, petitioner do hereby solemnly affirms and degclare on oath that
contents of the rejoinder of the are true and correct to-the best of my knowledge and
belief and that nothing has been concealed from the honorable court.

o

M F12Q8

DEPONENT




KHYBER PAKHTUNKWA SERVICE TRIBUNAL, PESHAWAR

No.. 23 54 /ST Dated /O/12/ 2018

s

To _
' The District Education Officer Male; _
Government of Khiyber Pakhtunkhwa, - :
D.1. Khan.
T Subject: - JUDGMENT IN APPEAL NO. 1051/2016, MR. MUHAMMAD FIAZ.

1 am directed to forward herewith a certified copy of J udgement dated

26.11.2018 passed by this Tribunal on the above subject for strict complxance (

Encl: As above

~ REGIST (.

KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR. -




