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Counsel for the

¢ appellant and Mr. Saleem Shah,

Supdt alongwith Addl. A.G for the respondents present.

Vide detailed judgment of | larger bench placed

on record of appeal No. 1330/2010, titled “Muhammad

Shafiq Versus Government of Khy.ber Pakhtunkhwa thrbugh |

Secretary C&W Department, Peshawar etc.;’, this appeal is.’

also disposed of in terms as spelled out in the detailed -

judgment. Parties are, however, left to bear their own costs

File be consigned to the

ANNOUNCED
02.03.2016

record room.
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Member (Executive)-

Member (Judicial) "

T et



16.10.2015 - _Cqunsél for t

al{ongwith Addl: AG for r

arguments ‘could not

0

roéfers of 5.Bs and D.Bs as well as Special Benches are systematicaily -

prepared and' cases

2

M yer (Judicial

08.02.2016 Counsel for the

mismanagement would lie on his shoulder.

Q-

Member (Executive)

y'
Chaman -

he éppellant and Mr. Saleem Shah, Supét.
espondents present. Due to p_é\uci_ty of time,
be| heard. Adjourned for final hearing before

Spé'_(.;ial Bench to 8:2:2016.' kegistrar is directed to ensure that the

aCtzordiﬁeg fixed. In future responsibility for

appeltant and Mr. Saleem Shah, Supdt.

alongwith Addl: A.G for resp'ondents present. Arguments heard.

Judgment reserved whic

Mefnber (Judicial)

12.02.2016 - . Notices be iss

reserved judgment by [

N

Member (Executive)
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).B for T332 - Doll .,

h is to be announced on a date in office.
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ued to the parties for pronouncement of
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30.04.2015 o Counsel ft;')-lr the appéllant, M/S Saleem Shah, Supdt. and Irshad
Muhammad, SO (Ii_:t.:) .alorigwith Addl: A.G for respondents present.

- ltwas brodgﬁt'in_ the notice éf this Bench that numerous other
_éppjeals of the same nature are pend'ing adjudic;afion before this
Tribunal in diffe}ent_' Benches on different dates including appeals No.
1431/2013 and 699/2014 etc, which are fixed for final hearing before

~ this Tribunal on 16l10.2015. . _
It was resolvedAthat other appeals fixed before different Benches

on different dét@es for different proceedings shall be matured and then
fixed for hea(iﬁg'a[qngwith the afore-stated appeals on 16.10.2015.
‘Orders a_ccording[y._ The appeal in-hand is adjourned to 16.10.2015 for
final hearing alo'ngWith the afore-stated éppeals before Special/Larger
Bench constituted for the purpose. Office shall eﬁsure that other
-appeals pendi;lg before S.B and D.B are matured and fixed for final

" hearing before Special Bench on 16.10.2015.

g ‘ ' Ch%an

Mem Judicial)

—

A Y.*'.Memb:er (Executive)
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16.5.2014 Appellant with counsel and Mr.Salim Shah; ‘Assistant on
behalf of respondents No.1 & 2 with AAG. for the respondents
present. Joint written reply received on behalf. of the"respondents, :

copy whereof is handed over to the learned counsel for the anpe]la at

for rejoinder alongwith connected appeals on 27.8. 2014
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27 8.2014 - Appellant w1tn counsel and Mr. Sahm Shah Ass:stant on

,-u..‘}—-'_- . Sed - e T e e

T:)ehau ot respondents No. T and 7 with M’r’ Munammaa Adéel Butt,

T can -\ GHITTOHAT Advocats €5nsiat Tor e rE858hderits Brakett Rijoinder
'f*lsym Hepbivimion BEHAOF 4 apEIFANCEopY HoREBOE 1§ Harflld over to
Yhig uL.h@alebmﬂe’dakA@%’@“bl‘gﬁlﬁéﬁwlalonthw SonfEEa al;S}feals on
cons AREANE 2 e

23.2.2015 ' Counsel for the appellant and Mr. Muhammad Adeel
| );Butt AAG with Saleem Shah, Supdt. for the respondents

present. The learned Judicial Member is on official tour to

D.I.Khan, Therefore, case is adjourned to 23,.4.2‘015 for

arguments alongwith connected appeals.

"

MEMBER

[\
Lo

42015 , Junior to counsel for the appellant and Mr. Ziaullah, GP
with Saleem Shah, Supdt. for the official respondents present. .
It came to know that larger bench has been constituted for
disposal of similar nature cases in Service Appeal No. 95/2014.
This appeal may also be put before the Worthy Chairman for
constitution of larger bench.

MEMBER
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Counsel for the appellant present and heard. Contended the‘: .

,the appellant has not been treated in accordance with law/rules The .;\-" '
appellant filed -departmental appeal on 24.07.2013 Wthh has not
been responded within the stat_utory period of 90 days, hence the_'::::'f':-
present appeal on 28.10.2013.‘ Polnts\ raised at the Bar need
consideration. The appeal is admitted to regular hearing subject te all

legal objectlons The appellant is- directed to deposit the security .-
amount and process fee w1th1n 10 days. Thereafter Notice be issued " .

to the respondents for submlssmn of written reply on 13.02.2014.

Member

_ . [ |
e T 29.11.2013 This case be put before the Final Bench_ \ for further proceedings.
7 C ~ - R

13.2.2014 ; i
3 2» 14 Appellant with counsel, M/S. Salim Shah, Assistant for

respondents No. 1 and 2 and Irshad Muhammad, Supdt. for respondent
No. 3 with- AAG present. Written reply has not been received. To come

up for written reply alongwith connected appeals on 16.5.2014. f?\_




3 . | 19.11.2013 Appellant v&ith‘ counsel pr_esent‘ancl sllbr_nitt.edanapplicatiéll ‘

for early hearing. To comie up for arguments on_é_arlyl hearing _

application on 20.11.2013.

é. 20.11.2013 Counsel for the abpellant present. Arguments on early
/ . '
¥ { hearing application heard. Counsel for the appellant stated that ..
1y . --»;.j_i iy

similar nature of cases have already been fixed for preliminary

“b m‘\ o Q\
é\ 0 e \ hea{rmg on 27.11.2013 and the same may also be fixed 6n, the date

ﬁxed To come up for prehmmary hearing on 27.11.2013 instead of
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Form- A
FORM OF ORDER SHEET
Court of
Case No, 1446 /2013
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
Proceedings
1 2 3
1 28/10/2013 The appeal of Mian Jehanzeb Khattak presented today
by Mr. M. Asif Yousafzai Advocate may be entered in the
Institution register and put up to the Worthy Chairman for
preliminary hearing.
REGISTRAR
2 3 0,-/,013;7/} This case is entrusted to Primary Bench for preliminary

hearing to be put up there on 7 "—‘/ (/-2_0 1% .

A
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® © BEFORE THE KHYBER PAKHTUNKHWA SERVICE
' : - TRIBUNAL, PESHAWAR._
Appeal--No. /W/é - »/2:013" |
i M_ian Jehanzeb Khattak o V/S CaWwW Depar'_cment_ g
INDEX
| | S.No. | Documents - Annexure | Page No.
{. 1. |MemoofAppeal = | = ----- 01-03
2, | Copy of Rules -A- 05-06 |-
3. | Copy of Judgment -B- 07-10_
4. | Copy of Appeal - C- 11-12. -
5. | Copy of Order (4.9.2003) -D - 13
. 6. | Copy of Order (5.12.2009) -E- 14
7. | Copy of Service Tribunal’s -F- 15-17
| Judgment. | - B '
8. | Copy of Service Tribunal’s -G- 18-19
[ Judgment. . » A |
9. | Copy of Service Tribunal’s -H- | 20-22
Judgment. : | -
10.|VakalatNama = | ------ 23
APPELLANT -

Mvian:Jehanzeb Khattak

- THROUGH: —»O"" |
(M. ASIF YOUSAFZAL )
ADVOCATE, PESHAWAR.
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L 'BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Appeal No /Z/Z/A /2013

s
:‘;5:5? 443

Mian Jehanzeb Khattak, Sub Engineer
C&W Division, Nowshera

APPELLANT

VERSUS

1- The Secretary, Government of Khyber Pakhtunkhwa, Works |
& Services Department (Now C&W Department), Civil
Secretanat Peshawar

2- The Chlef Englneer (Central), Works & Services Department
(Now C&W), Khyber Pakhtunkhwa, Peshawar

- 3- The Secretary, Government of Khyber Pakhtunkhwa, Flnance
Department Civil Secretariat, Peshawar

RESPONDENTS

-------------------

APPEAL UNDER SECTION 4 OF THE NWFP
SERVICE TRIBUNALS ACT FOR GRANTING
B-16 FOR HAVING 10 YEARS SERVICE AND
ALSO PASSED B GRADE EXAM.

PRAYER: That on acceptance of this appeal the
respondent Deptt: may be directed to grant .
B-16 senior scale according to the rules for
having 10 years service + passed B grade
Exam with all consequential benefits. Any
other remedy which this august Tribunal
deems fit that may also be granted in
favour of appellant '

........................




RESPECTFULLY SHEWETH

1-

That the appellant ]omed the W & S Deptt in the year
1982 as Sub Engineer and also passed B grade
departmental exam in the year 1991. Thus the appellant
has more than 31 years service at his credit with good
record throughout. All the dates are mentioned the
departmental appeal of the appellant the copy of which is
already attached as Annexure C

That according to the rules 25 % of the post of senior
scale sub engineers are to filled in on the basis of
promotion . from amongst persons who have ten years
service and also -passed B Grade exam. The appellant
possesses the said requirement but despite of that the
appellant has not be granted B-16. Copy of the rules is
attached as Annexure — A.

That the august Tnbunal has also decnded such snmllar 15
appeals-on 11.12. 2012. As the appellant is the similarly
placed person, therefore the appellant is also entitled to
the relief under the principles of consistency-and Supreme
Court’s ‘judgment reported as 1996 SCMR-1185, 2009
SCMR—01 Copy of judgment is attached as Annexure - B

That the appellant also filed departmental appeal for grant
of B-16 on 24.07.2013 and waited for. 90 days but no
reply has been received so far. Hence the present appeal
on the following grounds amongst the -others. Copy of the
appeal is attached as Annexure — C

GROUNDS

A-

That not granting B-16 as per rules and not taking action
on the departmental appeal of the appellant

That the appellant has attained eligibility for B 16 much
earlier than those who are enjoying the benefits of B-16,
therefore the -appellant has been discriminated and
deprived from his rights in an arbitrary manner.




That the appellant has not been dealt accordlng to law
and rules and has been discriminated by not extending
the benefits of B-16 while the same has been given to the |
]unlor officials.

That even the respondent Deptt; has granted B-16 to
many officials vide order dated. 4.09.2003 & 5.12.2009.
Thus the appellant is: also entitled to the same relief.
Copies of the orders are attached as Annexure— D &E.

That the treatment of the respondent Deptt iS agalnst the
splnt of Artlcle 4 and 25 of the constltutlon

That the rules regardlng B-16 are st|II in fi eld and thls
august- Tribunal has also granted the same relief in-
appeals NO. 1685/08, 791/08 decided on 7.5.09, Appeals
NO.531/2001,533/2001, 534/2001, 535/2001 537/2001
and 538/2001 decided on 6.6.07, Appeal N0.194/93
decided on 7.9.94. and Appeal NO. 27/09 Copies of some h
Judgments are attached as Annexure — F G,H. ' ‘

That the appellant is also entitled to the same relief
according to the principles of consistency and equality.

That the appellant seeks permission to advan'ce, other
grounds. and proofs at the time of hearing.

It is therefore most humbly prayed that the appeal |
of the appellant may be accepted as prayed for.

APPELLANT
Mian Jehanzeb Kha

THROUGH

-

( M. ASIF YOUSAFZAI ) |
ADVOCATE, PESHAWAR.
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JAnnexure-A

| GOVERNMENT OF NORTH WEST FRONTIER PROVINCE
SERVICES AND GENERAL ADMINISTRATION,
TOURISM & SPORTS DEPARTMENT

NOTIFICATION
Peshawar the 13 January, 1980
No.SOR-1(S&GAD)1-12/74 — In exercise of the Powers conferred by Section 26

of the North West Frontier Province Civil Servants Act, 1973 (NWFP Act XVIII of
1973). In supersession of all previous rules. on the subject n this behalf the

~Governor of the North West Frontier Province is pleased to make the following

rules, namely:-

THE COMMUNICATION AND WORKS DEPARTMENT
(RECRUITMENT AND APPOINTMENTS) RULES, 1979

1. (1) These rulesAm"a'y be called the'"Communic'atIon and Work -~
Department (Recruitment and Appointment) Rules, 1979, o
(2) They shall come into force at once. - o

2. The Method of recruitment, minimum qualifications, age limit and
other matters related there to for the Posts specified in column 2 of
the Schedules annexed shall be as given in column 3 to 7 of the said -
Schedules. ' : ’ '

Ay
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COMMUNICATION AND WORKS DEPARTMENT

SCHEDULE - 1
S.Ro. | Homenclatyre of Post | Minimum quahfication for initiat Mnimum T "Age fimit for initial | Method of recrintment
: recruitment or by transfer Gualification for recruitment
appointiment and
..... S S _Peniotion
t_ 12" ~ 3 4 S G
.| Chief Engincer ‘ : ; :
* | Suncrintending Ocgreen By sclection on merit fliom amongst four senior most officors of the Department, with at least seventeen yeas
Engincer Ecgineering from T . expericnce as Government servant, scniority being considlered only in the case
- ] d recognized : standard of merit,
S Universily, : L : -
] Exccutive cnginger ] By sclection on merit from amongst the Execulive Engincers or holder of equivalent 1osts in Communication angd.
' : . . . Works Department, with at feast twelve ¥eas scivice in Grade-17 and 18, seniority being considered only inthe
SR, — : case of officers of practically the same standard of mevit. o
. - By sclection on merit vilh dug regard to senlority from amongst assistant Engincers of Communication and
. i : : - ] ' Works Department swith at feast six Y€as experience as such, - ) :
T Assistant Engincer - Begree In Civil Elcctneal or Begree o Diploma () Seriority present by initial recriitment | .
- . Mechanical Engincering from o in Engincering (b) 10% by promotion, on the basis of senierity'cum fitness from amongst the Sub Engineers hording a
recognized University as maybe | from recognized degree is Englneering, seniarily to be determined from the date of acqulring degree or initiag
specificd by Government for the: Univarsity or : : appointment which ever is later. .
respective posts, Ingtitutions, ag T {c) Twenty pereent by selection on merit witht due regard to senlority from amongst the Senior Scale Sub
specified in " Engineers of the Department who held a diploma and have passed Departmental Professional .
columm, . . Examination, )
Sewior Scale Sub ) . : : Oiptama in Twenly five percent of the tota) number of posls of tha diploma holders Sub Engincers shall from he cadre of
Engincer - . Engincering from : ) Senfor Scate Sub Engineers and shaf) be filled by sefection on merit with due regard to senfority from amongst
' Q 1ecognized Suby Engineers of the Department, who have passed thp Departmenta) Examination and have at least ten years -
—— Institute. service as such, L. - ’
By selection on merit vith due regard to senority from amongst the holders of the posts of Senior
Superintendent £ Superintendants in the Department. : ‘ :
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COMMUNICATION AND WORKS DEPARTMENT

SCHEDULE - I1: '

S.No.

Minimum qualification for initia!

3

recruitment or Ly transfer

Minimum - Age limit for initia| Method of recruitment
qualification for rearitment ’ ’

appointment ang .
_Promotion

3

y —

s _ - 6

Principal Engincer
Refrigeration / Airs
conditioning - )

14.S¢ in Refrigeration 1 Air
conditioning from a recognized
University wilth 10 years
cxperience,

3010 4S years . By initial recruitment,

By Mechanical Engineer with 15
years experience with National or
Intentidnal Organization of .
tcpute in Design Instaliation and
running of Air-conditioning and
Refrigeration, © . :

11.5¢ in Mighways Engincering
from a recognlzed Unlversity with
atleast ten years professional

experience in a National orInter |-

national Orqanization.

3010 1S years By initial recruitment, -

Masters Degree In Civil,
Engincering from a recognlzed
University with at fest ten years
professional experience In a -
Hational or International

30to4S years By initfal recruitment,

Organization,
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'Jdu af lnsu tuuon
»Da.c of Decz..zon

Naushud l’han Sub Enqrneer O/O Deputy;Drrector—I . T o
Works &Scrvxces Department Pc.shawar Gl LT (Appeilant)

¥ 1. The Secretary, Govemmen. of hhyber Pakhlunkhwa, Works & Services

. .Dcpartment Peshawar...
2. The Chief. Secretary, Gow.rnment of Khyber Pakntunkhwa, Cnvnl Secretanat-a

' Pes"xaw...r.. ; - S

3. The Departmenul Pro*notzon Cammlttee throug‘x rts f‘hanrman (Rcspondcnt
No.1).- ,

1. Mr.. /al’rullah Khan, Sl.b Engmeer, Worka & Sc.rvxces Departmeng, Nowshera.
L5 Mr ranq Usman “Sub Eng'necr, W&S Departmc.nt Khybcr Agency, Jamrud.
6. Mr. Vluhammad Javed Rahim, Sub-Engineer, W&S Deptt.:D.I.Khan.
S 7. M. Jamsh(.d Khan Sud Engrneor,w&s Deparimcnt ‘Buner.
8 Sub Engmeer, presently Asszstant Director Works & Servrcec

. Mr. Misal Khanu
k.t\S W Agen"y) (Resoondents)

ii .. Deportment

o -t

- ——.

SERVICE" Al’l-"d\L uuouz :ECI'lON ff COF . THE s

0 g NG 3 PAKHTUNKHWA * SERVICE “TRIBUNAL TACT’ 11974 ~AGAINST T34t
A {MPUGNED 'ORDERS DATED 4.9:2003 AND'19.4.2004 PASSED BY
R E RESPONDENT:NO: 1. ON: THE RECOMMENDATION: OF RESPONDENT .
T ki NO. 37 "THEREBY ~-GRANTED: SENIOR "SCALE (BPS-16) TO
78 <R3 RESPONDENTS NO. 4 TO 8: IRRESPECTIVE OF THEIR INELIGIBILITY
" E) AGAINST. \WHICH " HE - FILED:- DEPARTMENTAL APPEAL DATED

13.5.2004, NOT"*‘DISPOSED OF WITHIN

3 ATU"'O' !

BUT - ’THE "SAME WAS
PER:OD

S S

For prrvate respondc.nts No.
4 6 7 & 8 ‘

. MEMBER
MEMBER -

MANZO) St iR.=i-This appeal has been filed by
;; . "wu.:h(.d Khan: the: appcliant' 'nder Sectton 4 of th. Khyber Pakhtun.<hwa Cervice
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;wssed by respondent No 4, whereby on Lhe recommendatron of Departmental

l’mmauon Commntteei pravate respondents No 4 tQ '8 had bcen grantced Scnior
,aaro (BPG 16) f has been prayed that on acceptance bf the appeal the impugned

crders may ., be set asrde respondent No 1 may be dlrected to con51dcr name of the ~

appo iant for SenzorScare (BPS-16) i

LI . P
. -
0

.". ’ 'mcf facts of: thc case are that the appenant Jomed the respondent

(.(.pa. lmcnf as Sub Engzneer on 28 5. 1980 and ln the year 1991 q.ra!it‘ ed Cade-B

ol’

the years 1996 and 1997 respecbvely Fnat seniority list of

'and A examsnabon in’

o 5‘-,;1’..3

5ub Engzneer% as

:,Opearcd at S
placod at S No ; '
puvate respondcnrs'i\'o' 4 to':»8‘who <were allowed‘Semor 5cale BPS- 16 by

w.‘_',‘\ - al B f".}l IO

r(.spondent No 1, Lhrough order:, dated 4 9. 2003 and 19 4'2004 while the appeliant

fotagns SR e T T LD % E
Fas becn dxscnmmated thn the appellant came. o,know about the impugnad

dors, so nc. :mmcdlately f Iedﬂ departmenta! appea! on 13. 8 2004 whlch elicited no

-x\

) rr'sponse wrthm the statutory;penod of nlnety days hence he f led serv:ce appeal

f'o 994/2004 before thrs Tnbunal :?‘.

arse s

Learncd counsel appeanng for the :partie after ,havmg argucd the

} " case st Iength contendt.d Lhat as the points: mvo!ved in this case have

4 -not bc.cn ciaboral.cly drscussed by: the Servzcc :Tribunal including’ th

“one whether.,tne -Tribunal, can.dismiss the. .appeal-on. the question of
misjoindci- of. .causes of action and whcther wn{hout rnakmg calculation
“in respact oﬁpcgod of ﬁ-mg .and dlsposal of departmentaf appeal, the
mbunal,g:an come;. to thy i

0 “appeal and allowed: as ~a resylt
! remanded :to. the  NWEP::Service Tnbunalfor
' = d(.crsron afresh' ﬂer provndmg equa! opportunuty ¢ i

n’a. p'c‘?md of three

. —— ——



E {
a8 lies :.nd thnnr counsel were summoned for arguments Arguments heard at

H
| e

:ngih. Kecord p(..t_scd : , ; - .
T eeneg coun:,t.l ror lhe appcilant argued Lhat Lhe appel!ant was

Sointe oY e spondcn' d(.f)arl.rnent as Sub Englneu on 28 1980 and passed

D ACEL m.unmanon.: Sc_monly lss' of Sub Engmecra as |L sLood on 31.12.1998
1t u.d wherein n me or the appel!ant appeared at S. No 50 while th.2 names of

« .i/;;-lo ,.‘n ':. e ,

,...,.,u. rc.fpondcnls were at-S.No. 52,.61‘;‘ 63 72 and 236 respectlvely The prlvate .

) . <1 gl i H .
o m:.pondcn..s wcrt. cons:dcrcd for Senlor Scale BPS 16 whnl
! RO oY) "“'472 TEEL o S

* : !u"-n conszdored and-lgnored

the rccord was not avaziable the appellant could not be sufferred for the iapses and
feclt of the rospondent department Jumor to the appe!lant had been promoted

: 2‘ vzoo:/ ch:(c s> 683

Py

il
--~.

o, 91/7008 dcczded ri'f-avour" r*appeu-

0;-.~ -

fu d."r argut.d UwL m the,’matter f promotxon,and pa
'o7-g>LC(cs 367 2002 PLC(

‘:v rl_

"‘lmgants fo technlca! ‘reasons mcludmg

TR

umlnor He rcqucstcd that tﬁe appeal may be acceptcd as prayed for

v Jli‘; . ;":'

e el
f:’“ l-:g-. a

1y, [Tj 1h<. iearncd counsel‘ for'pnvate .respondentson the other hand argued ‘tihat

ANz th't;)nvatc responderftg No%'t B'Ehave’ égn‘-” %

|c."';appellant dId" ot:chanenge “the semonry eartier

b
wy
-

e/Semor Sca.le at 'the r(.!evant tnrne and the. present

4- A

appc‘al is hopelc.ssly ume barred :Now. the faCtll'ty of Select{on Grade/Move -over has

,.\.

FNERCE deparuneat k.ltcrs daled 1 11 2001 and 642003 and in the prevalent
--m nsumr.u. the presenl appeal ha; becomc. 1r1frucluous He requested that the
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' tl:;(:clcd, l()lalld@;illj' gg:élla

; .. . -..m~_ ! _o'.':u
.ZOIOEand 2011.ﬁxed:; fo ’
g R o

.mnaullah (4) No ; 41'1/;010

;2. ’ vl o T
appeal may be dxsmrssed The learned AAG alsosupported arguments of the

S The Tribunal observes bemg term'and condntron of serv:ce this Tr:bu -al has

u-—u»- .

. ar'o jur sdiction to cntcrtarn the present appeal. I_L the rnatter of promotuon and

’, 4.

;does not anse 'The august Supre.me‘Court of Pakrstan in

lyl-‘

03~Supreme Court 724 dec:sron of the cases on . o

' oﬁfagiedﬂrns_tead of non-surtrng the lltlgants for technrcal

. ‘:.'~ b
‘asons rncludrng lrmrtatnon Prrvate respondents have been granted Senror Scale

!..*916 Ane appcllant belng srmnlarly placed person also entrtled for ‘he same
xnefit as p'v Judgment o!‘ thc. august Supreme Court as reported in 1996-SCMR- .

i 185,

- N .."i,.

8 ' In view . of thef'above, the appeal is- accepted and the respondents are
Senror Scale BPS-16 from due date Parucs are lef t to

g, i It rs to bo noted that ' ere are -,other_ connected appeals fi !ed in the years '
) 'jzwwde Serwce Appeals /_ 1): No..
107/2010.“Gu‘l"Malook (3) No. 5102010,
uhammad Tanq, (S) No 512/201 0, Mmalik
Shakir Pervez, (6)° ‘No. s7§/201o, Munammad Zahir Shan: I, (7) No. 1014/2010,
Muhammad Zahir Sb' 'h" (8) No 1230/2010 Muhammad At:que Farooq, (9) No.
uu//zom Terig Yo, l(w) iNor iela/zow Muhammad NaJeeb,(ll) No.

l‘JO

"3«'4 a

’.
l > ‘-"-’:! ‘-

AI"NOUNCL'I)
11.12.2012. ;
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§ : - Cd/ " Pagelofl
OFFICE OF THE
EXECUTIVE ENGINEER
COMMUNICATION & WORKS DEPT:
NOWNSIHRA

NO. S 779 SE

/ T DATED NOWSHERA, THES 2 7 201
To, . :

The Superintending Engincer
C&W Circle Peshawar

- »\. ) ) J‘ .':' v - .
Subject: - GRANT OF BPS-16_(SENIOR SCALE) ON PASSING OF B-GRADE
f : EXAMINATION & [0-YEARS SERVICE/ FIXATION OF SENIORITY ON
THE BASIS OF ' ENTRY INTQ THE-GOVT: SERVANT: - ' :

Please find enclosed herewith a.sell-explanatory application on the subject
noted above appealed through proper channel in respect of Mian Jehanzeb Khattak Sub-
Engineer atlached with this division for l'a_v-_(_)u'x" of further. necessary action & onward
submission to the quarter concerned.

DA/ As above

: S - {ﬂf TNELR
-CC _ o o
* Mian Jehanzeb Khattak, Sub-Engincer (Local) for information.

EXCCUTIVE ENGINERR -




The Secretary to Government o KPK
Communications & Works Department

N Peshawar
.. Through ‘Prbper Channel.
0+ Subject: . GRANT_OF _BPS_16 (SENIOR. SCALE) ON PASSING _OF _B-GRADE:
EXAMINATION_AND_10-_YEARS SERVICE A INATION_OF SENIORITY
o ON THE BASIS OF 13 ENTRY INTO THE GOV SERVICE, -
' - Respected Sir,

I have the honour lo submit that after going o know about the seniority as
notified by the chief i’nyneen (( cnm.) C&W Dcpmlmcnl Peshuawar, it reveals tl\c Mr. Misal

Khan and Sved Sardar Shah %uh Ingineers as per 1™ entry into the ‘Gove: Service ase junior (o

.me, have been granted BPS-16 in pm\uanu o lln appointment S recruitment rules 1979 of the

C&W Department promulnated on the advise ol Im.muc Depariment circular letter during *12/75

which stated that:

"25% of the total Nos of Pasts of diploma huldus \llh engineers shall from the ¢ .Klrc of

Senior Scale and shall be tilled by way of se fection of merits with due regards o sentoriy

from amongst the sub Lngineer of the Departiment who have passed the dedlllllL‘lH.ll
. Examination as have it least 10 years service as such”

"1 am senior then the abave two official as per entry into service as sub Engineer
on 31/01/1982. 1 passed the Department "B" Grade Bxamination in 149}, and professional
Examination in 2006. and fullill the preseribed criteria of the rules as is evident from the
seniority list notmed during 2013. 1 was illegible for senior scale B-16 at.that time when the case

of Mr. Misal Khan was processed by lhc‘l)cp'.:,ru‘ncnl during the meeting held on 12/08/2003

- (order dated (04/09/2003). [ was [ully covering the condition” eriteria to the grant of BPS-16 bul |

was ignored during the departimental promotion comnntice which is also conformed form the

memo ol Establishoent Depariment luyui tion Wi Moo S )l\\ll SADY R 200 volunie

i1, dated 19/08/2005. and apex Court Iud-'muu mcmmncd in the SC '\1R [906 (P-118S-1193) €

+

States
Continued page -2

fatier No dond

N




_ APPEAL ']() \H(\ 1CE IRIBI”\' AL ()R l'I’RI ME COURT . FFFEC l....

A

IFthe Serviee luhuu i or \npnum Court duldu\ the point ol faw ulalmv o Lerins
ol service of a eivil servanis \\Imh convers ot anly the case ol Civil servamins w ho
litigated but also of ulhcu civil servants who may have not taken any legal
proceedings in such case. The dictates and the good governance demand that the
benelit of sueh Judgment by service tribumal - Supreme Court be extended 1o
other civil servants, who may ot be parties to the hogaton instead ol compelling

'lhcm o approach Ilu serviee !lalmlml ar i nlhcl forum (1 H‘).s)( .

Some other Sub ll}“lnul\ h.ng alxu hun .:Ilmud lll’S 16-0n llu du.mnn of

service lrlhuml l\h\'hc |l\htun}\h\\a who are senior then the above nemed Sub
Lnbmcus

In view nl the .lhuvc reasons / l.zu\ itis IqulL’\lLd that my case may kmd!\ be -

consider for the grant o BPS-16 w.e. 47092003, Tor which Fwill be very thank
Al to vou and priy lor your long Tilie s pm\pun\

With best ri-;::nrcl.

: Y our obedientdy 1

Dated . )—‘{/7 0y Aain Jehanzeb Rhattak
' . “Nub Fngineer
C&W Division Nowsher

[RCAEE T =
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Annexure-D

GOVERNMENT OF N.W.F.P.
WORKS & SERVI;{:‘S DEPARTMENT

. - '.; Dated Peshawar the 04.09.2003,
O R D E R

No SOE-W&S /4-2/2003/5 S."- & Consequent upon - the
recommendation”of ' the. .Departmental’ Promotion. Committee of the
- Works & Serwces Department during its meeting held on 12.03.2003,
the: competent - authonty has_been ‘pleased to the grant of Senior -
Scale (BS-16) in respect of the. foHowmg Sub Eng:neer (BS-11) of the
'Works and Serwc epartment Wlth lmrnedxate effect ' |

oL Mr Muhammad Anf Sub Engmeer O/O the XEN Dev C&W
: Dwzs;on Mattant at Chat.-

| 2 Mr. Missal: Khan Sub Engmeer O/O the XEN Dev C&W '
wasxon, SWA at Tank: TR

o Sd/ -
" SECRETARY TO GOVT.-
 OFNWFP .
. WORKS & SERVICES
- "DEPARTMENT. -

Endst No SOE-W&S/4-2/2003/S S

Copy forwarded to the'

1. Accountant General \WEP, Peshawar;. ¢

2. Chief Engxneer werks&Semces-“Peshawar Etc etc




o

BETTER COPY »
S _ Annexure-g
' GOVERNMENT OF Nwip

 COMMUNICATION g WORKS DEPARTMENT

-+ Dated Peshawar, the pec g5, 2009

C
Il

A}

1 Departm ntal Promotion’ commi e during its meeting held on'16.11.2009,
‘the competent authority has peen Pleased to grant Senior Scale BPS-16 in .
. .TeSpect of Syed Sardar Shah, Sub Engineer of the C&w Department forp; -
f-;the"date from which his juniors were awarded BP-16, in order to implement

the decision of the NwFp Service T;(bunal in Service Appeal No.27/2000;

EN-oiSO'E-I(C&W) 4.2/91 i&:onsécjuént; uPon the recommendations of the -
Dart mitt,

e sy ) .
SR ~ - SECRETARY TO GovT. of NWFpP
FRT ST COMMUNICATION AND
b S WORKS‘DEEARTMENT LT

. Endst of even Number and date

- Copy is forwarded to the: -

~1, AG NWFP, Peshawar. P

.2, Chief Engg; caw Peshawar, .

~. 3. Ex. District Officer; was Kohat, . _ o
% Dy: Director Worke & Services Kohat, Etc. ete,
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BEFORE THE NWFP SERVICE TRIBUNAL. PESHAWAR: »
T R £

T
y - -‘.f
Appeal No. 78] o7 2038 )
i
Datz o7 Instinution. o - .22.05.2008 Y .
’ " 2 I\'. : ’ 7 S 7 ‘\\‘. :q:’ -
Daic of D..cxsgo;:. _ 07.05.2009 S

. ' - : '
Ikramullah-]], Sub Engineer, office of the Deputy Director-11] '
Werks & Services Department, C iy Districz_Govcmmcm, Peshawar, (Appellaat)

VERSUS

I Sccrctar)} to Government of NWFP, Works & Services Department, Peshaw
- - . - ?»

2. Chief Engineer, Works & Services Dcepartment, Peshawar.

3. Misal Khan-II sor, of Yousaf Khapn, Sub Engineer, Assistant Director

. (Buildings) Works & Services Department Tank and 4 others.- (Respondents)

ar,

Service Appeal under Section 4.0f the N.W.F.p Service Tribunals.‘Act, 1974
2gainst the scniority list-of Sub Engineers in BPS-16 and BPS-11 of'the B and
R Wing in Works and Services Depdriment as i stood on 30.11.2007, issued
by respondent No.2 on 08.1.2008 whereby respondents No. 3 t0-7 have beep
shown at S.Nos. 82, 85, 88, 89 and 90 respectively while the appellant has
% - been shown a7 $.No. 122 despite the fact that in the Seniority list issued in the
‘I year, 1999, the appellant was at S.No.54 while thc"rpspondehis No. 3 t0 7

were- ar'S.No. 236, 237, 61, 63, and 72 against which ‘the appellant’s
' dcpamné‘ptal appeal dated 22.1.2008 communicated to respondent NO.]

through! proper channel vide Dy. »Dircetor-]II memo No.":59/3:E, dated
- 23:1.2008, has not been disnosed of within statutorv neriod of i

. i . . .

ninetv days. -

 MUHAMMAD ASIF YOUSAFZA],

Advocate, + - _‘Forappc[lant ‘

MR ZAHID KARIM, ] - S

~Addl Govcmngcnt_ Pleader. - =+* . Forofficia] respondents. ‘
MR, WAQAR AHMAD SETH, I ~

Advocaze, . EUR PR .For responderis No.3, 510 7.
MR JUSTICE(R) SALIM Kna, * I CHAIRMAN,

MR. ABDUL J:ALIL KHAN, S MEMBER.

JUDGMENT™ SN |

| JUSTICE (R) SALIM KHAN. CHAIRMAN.- The appellant wag -
appointed as Sl‘lb Enginé,er'inC&W Deparinient

on 14.7.1980. In the y'céént‘jseqfority

cn shown ar S.No. 82, 83, 88, 89 and 95 -




'rcspcci cly

,hxlc the 2ppellan; | has been shown a S. No. 122, According to the
>unorm' hSl of 1999 the 2 ‘.oped nt was 2

were i 5.\’05. 796 7.>7 01, 6.> qr*d 7’ res

..\o., 54 Whll@' rcspondcnts No. 3107

nvcly The acp«rtmcmal c.opuxl of the
- appellant was noz disposed o Th‘. present appeal No. 791 of 2008 y was filed by
Ikramullzh, ppcll..m on 22.5.2008. ' |

i

2, Sher Waij Jang, aopcl!an't Wis appoinied as Sub Ennmucr on 14,2 l)bl

while rcsno’ndcn. \oq was so *-::oomu.a on 16.2.1981

» Iespondent No, 5 on
01.4.1981, respondent No. 6 op 22.11.198i .and respondeni No,7 ¢n 22.3.1988. The -

~ - sehiority list of January, 2008 snows Ihc.t BPS-

18 Selection Gradc was oranted to the

o pm' te rcspondcn;s. The application of the appcllant, dated 77’2 2008 was refused on

08.4.2008. The dcp_ar:tmqnfgl éppcal,déted 21.5.2008 of t
‘dccxdca ' -"4 S '

he appcllax;ft was not

3. ‘I‘hc rcspondents contcstcd the 2 c.ppcals In the case

: contended that the Works & Servzccs Dep‘.r‘ment had crcated as
' Sm:or Scalc Sub Ennmccrs and framcd Scrv1cc

of Ikramulleh, they

eparate tire (t@ér) of

Wor\" and Scrviccs Dcpgrrmént agitated the matter and
1o mvutwatc thc matter, which dcéiacd tha
Scnior Scalc Sub Eng:nccrs (BPS- 16) would be dcclared senior to Sub Engineers in
BPS-11. 'I‘hcy funhcr contcndcd that the case of

Ikramullah was not considered by
_Ihc, Dcp‘.rrmcntal Promotion Commlt‘ee due

to his mcomplete record and the famhty
01 sc]ccaon gradc has already be..n disconn

3 Govcmmcnt w.c 1 1 I’) 2001 vzd° Fmancc Department \Tonf ication dated
15.11.200] az;d 06.4 "00: In the case of Sher Weli Jang, they tok up the same
issucs and the isame objections. Thcy contcndcd that the basic .

scln.cuon adc 10 25% of Sub Engmu-rs
L "B" Grade caamxnanoh

nued/freezed by- the Provmcxal

condmon for grant of -
(BPS-11) was 10 years scrwcc and passing
and the' case of Sher Wali Jang was not consi dergd by the"

e DupanmcntaIuPromouon(Commmcc due to his mcomplete record.
M . '
. 4. : We heard the argurhep:s and perused the record.
~
I T Thc qucsnon of semomy is rﬂIated to the questlon of O'rant of selection

N l},;;;- "n.dc wlnch has provided gams to the pm'a e rcspondenfs and contmuous Ioss to the
a ‘.pw.l]ants Thc case

¢ of the f.pncllants rmd to be consxdered at the time when their
n.st)ccn\c munec}a;c Jumor was f*ranted svlect,on orade The case

s of Dotu the

e
s AT
:\ 1




{he cases of both the 2ppeilanis have 1o be considered in :he light of

.

“iie rules/polic Sy in vogus ai the time Of grant of selection grade to their j Juniors, after
completion of thé‘ r.co‘d Each of the 2pp }Ianzg)if found senior 1o any of tbc private
"rcs'pondcms, sh‘.ll fave 10 be granied selecrion grade w.e.f the date on whuh the
. v's::m-: was f'rantcd to nis next Jjunior, by issui ag an order, with antc~d ed effect. The’

erger of the 'wo seis of Sl.b z:nﬂmccrzx anid the discontinuance/fy. cczmg of the grant

' - o scle Ction gr..dc shall not, at this stage, DZ‘C‘JLQ ¢ the righis of the appe’! nis 0 3 .
Qrant ox's ]ccnon grade-and io their scmor.z> in accordance m;b the original dates of

fegular appoiaiment, The sclc\.t'on ﬂrach for the urpos\.s of pay and pension as welf
45 other financia) bcncﬁxs of the a gopcllams shall be counted irom the time when the

ST Same were 1o be gwcn 10 them in nrefcmn.z, of their juriors, In accordanct. with the

UL next Jjuniors. Tnc axs-co*nmuancc of m sulc_ction grade, after such grant, shall be

L etiective id the same manner as it is effeciive for- all other civi s€rvanis, The

*¢ selection gra f"c S0 granied to the '*ppellants shall merge in thejr salary for ali future

L,

| PUIPOSEs in '~ccoL e with ‘tha ais-cunrmu..ncc orders, and policy of the
 Government, Thc appeliants shall, thus, - regain their original seniority, and the

o seniority lists sha II be correcied/modified accordingly,

7 ' In vxcw of the 2bove, We accept both the appeals in the above terms,
S Wi the dire cuons 10 the officjal resgonccn.s 10 2¢t 2s per observations as mentioned

: ..uox ¢. The anpcllants are also emn]cd to the costs of their litigation in their present

os from the omc'x‘.l rcspénacnts /{%/ / WZJ ‘Qjﬂﬁéﬁx//
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Sher Wali Jeng, Asstt: Technica! Officer, )
Anti Corruption Establishment, Peshawar

1-

-

2

kY

.

...................................

VERSUS .

The Secretary Works. & Services Oeptt: NWFP Peshawar.
2- The Chief Engineer Works & Services Deptt: Peshawar.
3- The Secretary Finance Deptt: NWFP Peshawar.

4- Mr. Tariq Usman Sub E ineer,

A~

FMR, Hayat Abad, feshawar.

5- Mr. Mohammad Javed Rahim, Sub Engineer,
.

wilding=I, (35S Dedl: Do\ K

6- iMr. Jamshed'Khan, Sub Engiheer,

I
~~

. Eu\'ldiné_;, W& 3 Deptts Suner,” o

7- Mr. Misal Khan, Sub engineer,

AD,

Wlading-T, w &S Depl: D.l.knan..

....................................... Respondents.

APREAL UNDER SECTION ‘4 CF THE NWFP
SERVICE TRIBUNAL TRIBUNALS ACT 1974
AGAINST THE __-ORDER DATED.8.4.08
WHEREBY THE RESPONDENT NO.2 REFUSED
7O _GRANT B-16 AND DUE _SENTORITY TO
APPELLANT AND__AGAINST NOT TAKING
ACTION ON THE DEPARTMENTAL APPEAL OF

APPELLANT WITHIN 574 TUTORY PERIOD. OF
90 DAYS. ‘ :

’

appellant over and apoye the private respbndents.by

setting aside the impugned order date

d.8,4.08, Any

g
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.rnmnal) No. 210,
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J | ' tL ’
“/} ‘ BIFPORE 'T'HE ?\‘\\’I;P S!{RQ!CE TRIBNL F\\l' PES':-I.»\‘.\'.»}R:‘- . j o
Appcal No. "7/69 I . R ‘
e N
= t . ":/ ‘:
Daic of nsuluuon - ”7 09.2008 ) - ".'?:t-ii;"
.-i ' D'm, ol' d;cmon 23,04 2009 S >.,\_\ , :

L The Chu.f Sccrctary I\\\’FP Pcsha\\ar. EIR TN
2, The Sceretary Works and Scrvices Depti: NV \'FP Pgshawar
3. The Chief Enginecr Works and Servicés Deptt:- . ‘ -
4. The Sn.cruary Fmancc Dcpu \\VFP Pcsha\xar .............. veereeas Respondents.
Appeal U/S 4 of the \’WF Service Tnbum.i:. Act 1974 for granting B 16 as per
rules and 'mamst not ta\mo "cuon on lhc Dn.mrtmum al aopeal of the appellant.
MF. M. Asil' Yousal Zai, AQVOCAIC.eversrressvstssssansnsessesmssssssnenes For Appeliant. —_—

Mr. Cliulam Mustafa, AdG,Puriivseecbonmminneesnessnetinnrsineceens ..For Respondens.

reesoerne MEMBER.

MR, ABDUL JALIL 15t bonsasess g s
- MEMBER.

MR, SULT A.\' MLHMOOD UIATI’AI\

]

JUDGMENT .. ©

ABDUL ] ALIL \1F\1BER Thxs ..pp.al h s bcc'x ﬁled b;' the appellant for grant

of B- 16 .1:. per n.lcs :md agamst nol takxng acuon on thc dcpartmcmal appcal of the

-

appeliant, He has prayed th t thc Rcspondmts may bc. dxrcct»d to grant BPS-16 to him on

\. : .u.quu ing Di ploma and B-gr dc c\ammauon .x.s px.r Rulc> lrom hlS duz datc

2. Bru.l I’acts of Lhc casc as narmtcd m lhc mcmo 01 appcal an. that thc appell:mt was

: .lppoumd as Road Inspcctor in Lhc Rcspondcm De.paruncnt vxdc ordcr da;cd 17.4 198'7

The Jppuilam wvas promolcd as ,Sub Enomecr (B 11) \'xde order datcd "S 3. 1990 The

appetlant has also passcd B-l,radc dcpanmz.nta} s.\amm.mon on 17 11.1991 and has more

xh.m 10 years service at his crcdn Somc jumor ‘Sub Engmccrs were grantcd B-16 on

4.9.2003 and 19.4. '7004 ’I'hc ppcll:mt ﬁlcd a dcp‘.nmc,ntal ‘.ppeal against thosc order on .

1.5.2004 which was not r‘.spond\.d thn.n.l'orc ll*c app»ll:ml uled a service aopcal bcar..w

4."“

"No. 607/2005 in thxs Tnbuna] Thc saxd appcal was ﬁnally d1spo sed of on 13 12.2006 in

©olenms lh’ll thc appcl]am be consxdered tor BPS 16 if he o;hermse elmble and qualified

o tr——




. undu’ the rules. Aﬁcr,zhc dm.cnons of lhc T'w.mal the Rcsoonccm wanied to file CPLA

' _} in Ihc %upn.nn Coun bul lhc s:nm. xx.u dLL.lh.d unlit by Liu. Law D\.o‘.rtmmt on

22.1.2007 lhcn.ancr thc appd!"nl 1.l;d mmxcm,malxon pumon m this Tnound 'I'nc said
ampk.um nion pz.nuon \w; *zl‘d ot "S "OOS ier recely u‘g the decision of the
Department in m.t-auvc on “8 "008 T hcn I.hk. ..pp.:ll‘.m nlcd a departmental 2 appeal and

‘waited for 90 days but no rcply has bccn rcccxvcd oy thc. apde"nt so far. Heace the

F

prusuu appcal
wcrc summoncd Thcy ppc.arcd thounh mu. rcp matwcs

.submxm.d writien rcply contcstcd lhc appeal md denud thc cJaxm ofthe a ‘.poel’ant

«5 I PELTR

Ar«-un nts heard and record pemscd

......

The h..:rm.d counscl xor lhc appcuant ‘.rgucd thar not gn.nnnn BPS 16 10 2ppellant

i IN

0

us per xu!u. and ot taiung actxon on Lhc dcp..rtmema’ appeal of the appeflant within 90

d.ny.s is .Jg,am.sl law, facts and norms ofjusuce Thc appellant is fully entitled to B- 16 as

per Rules of the dcpartment from hxs duc datc Thc. s:ud ruln.; are still in field angd thc

Juniors cmployccs 10 appellant have bcen bencf‘ ted by thc;c rules, Similar appeal has

— —————t—

'appeal may be aécepted as prayed

issued Z\onﬁcauon on
16) in the W&S Dcpartmcnt shall, -

dcsxgnated as Sub Enameers 1n theu- emstmrr pay and scale ‘

Sub Lnnun,c: Ox Ju: basxs of above \'otmcanon W&.S Deoartment a.mended the swwc‘.
'ulus of lht. Sub Cnﬂmccrs o'z 0-: 01 ”003 Somc senior Sub | mspcctors Jumor to him havc

‘bu.z granted senior sca]c (B 16) on zhc rccommcndduon of’ Da.parunt.mal Promotion




! R PR . - g .
’ i . Committes ai lhat nmc Thc Govc.mmcm allowcd sclccuon ﬂradu (B-16) to 25% of thg Sub

Engineer (B-11) :md lhc b:mc condu:on for the granl ol sclection gradc wale )cars

. -, PR
- .-.“ o . AN :

service  and p..ssmg of B G...dc c\ﬂmmauon. Tn. appell L Was not con.sxdered by the

-

*- iC . .»

cl 0! l".f’OOl vxdc Flnmce Department’s

" dl)tontll)md by thc Prowncxa! Gou.mmcnl w

114 ..!- .

] .-udl ana d.xtcd 64.‘7001 and in thc p'evalcnt
':‘i’?'.a::‘”lv o '. gty / "
cll:mt ‘ mfracﬂous. Thc Servxces Tnbunal

- ; .\‘\\;l P‘hm. dxrcclcd m‘l'us dccxsxon datcd ) 12.2006 lhal the appx.al is dlSpOSCd of with the

BN L
dm.cuon 10 Rcspondcnts No.l to 3 1hat the appcllam bc conszdur for BPS- 16 xf ¢ has

- :. ,t

othc.rw ise qualzl’ cd and‘ cnmicd I‘or samc undcr the rclcvan( rules whxch was examined in

i , SO
u..,," . i .

¢ appcllam was not cnutlcd lo the nrant of selecnon grade BPS 16 on

.“;-15 N

“the dcpnrlmcn. and Lh

. .
Ry V.
s Sl ey

o'vcmment has dlscommucd the.grant of

G

parties, the Tribunal

is of the vu.w that 1hcrc is’ sufﬁc;cn nggb't:i’n‘- llhccafg‘ﬁx:l:xents put, t"or;h by thc learned

S|
a,"' 7/ c'xvu

I)I’C dl.L. 0 his mcomplctc rccord. Thc I.cxlxt)' oz selecuon grade has already becn,




a2 ~ VAKALATNAMA

. nNo 20 o
IN-THE COURT OF CAYY ﬁ%mﬁa./g/&mm

r ~ ‘7;;{' M : A .‘ -(Abpeilant)

(Petitioner) -

o (Plaintiff)
VERSUS ‘

C’- ‘éfw ﬁm .~ (Respondent)

(Defendant)

uwyé /uz C2;4(Avvf\z46 C c»1eysnfﬁz<e¢an~z )

- Do hereby appomt and constitute M. Asif Yousafzal, Advocate, Peshawar, to
. appear, plead, act, compromise, withdraw or refer to arbitration for-me/us as my/our

Counsel/Advocate in the above noted matter, without any. |IabI|!ty for his default and
with the authority to engage/appoint any other Advocate/Counsel on my/our costs.

’ I/We.' authorize the said Advocate to deposit, WIthdraw and receive on my/our behalf all

sums and amounts payable or deposited-on my/our account in the above noted matter.
- The, Advocate/Counsel is also at liberty to leave my/our case at any stage of the
proceedlngs if his any fee left unpald oris outstandlng against me/us.

 Dated - . ]2 | _ M

(CLIENT) N

' ACCEPT

M. ASIF YOUSAFZAI
Advocate.

OFFICE:

Room # FR-8, 4™ Floor,
‘Bilour Plaza, Peshawar,

- Cantt: Peshawar -

Cell: (0333-9103240)
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. BEFORE THE-KHY@_ER PAKHTUNKHWA
' SERVICE TRIBUNAL PESHAWAR
APPEAL NO. 1446 OF 2013

Mian Jehanzeb Khattak, Sub Engineer, o - Appellant
C&W Division Nowshera -
Versus :
1. Secretary to Govt of Khyber Pakhtunkhwa . - Respondents

C&W Department, Peshawar .~ ‘ ‘ ' - ]
2. Chief Engineer (Centre) ' -
C&W Department, Peshawar

3. Secretary to Govt of Khyber Pakhtunkhwa ' ' :
Finance Department, Peshawar ‘ ' - |

COUNTER AFFIDAVIT

We the respondent hereby affirm and declare that all the contents of the reply

are correct to the best of our knowledge and belief and hothing has been concealed.

ot Whyber Pakhtunkhwa
C&W Department
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR
APPEAL NO. 1446 OF 2013

Mian Jehanzeb Khattak, Sub Engineer, - Appellant
'C&W Division Nowshera

Versus

Secretary to Govt of Khyber Pakhtunkhwa - Respondents
C&W Department, Peshawar '

Chief Engineer (Centre)
C&W Department, Peshawar

Secretary to Govt of Khyber Pakhtunkhwa
Finance Department, Peshawar '

Joint Parawisé Comments on behalf of Respondents No. 1t0 3

Respectfully Sheweth

Preliminary Oblectlons

o 0 A W

7.

~That the appeal is not maintainable.

That the petitioner has never challenged in time any order in which his rights were ignored
That the appeal is premature.

That the appeilant‘haé no cause of action and locus standi.

That the appeal is time barred.

That the appeal is liable to be rejected on ground of non-jomder and mis-joinder of
necessary parties . :

That the appellant-is estoped by his own conduct to file the instant appeal

Facts
1.
2.

Subject to proof

Incorrect. In fact the ‘selection grade BS-16 @25% of the total posts of the
Diploma Holder Sub Engineers (BS-11) was allowed by the Government with the
condition that holder of the post shall be filled by selection on merit with due
regardmg to seniority from amongst Sub Engmeers/of the Department, who have
passed the Departmental B-Grade Examination and have at-least ten (10) years
service as such. The same facmty has been discontinued by the Provincial
Government w.e.f. 01.12.2001 vide Finance Deptt letter No.FD(PRC)1-1/2001
dated 06.04.2003 (Annex-1). The Establishment Deptt has issued a circular to all
Administrative Secretaries and directed to clear all left over cases of Govt
servants who were eligible for selection grade/move over on or before
01.12.2001 (Annex-ll). Consequently the Respondent Department granted
selection grade (BS-16) to 10-Sub Engineers in the year 2003 and 2004 .
(Annex-ll) who were eligible and posts were available/vacant before
01.012.2001. ‘Although the name of the appellant was at SI.No. 80 of the
seniority list of Sub. Engineers dated 12.12.2000 (Annex-1V), the appellant was
not considered by the Departmental Promotion Committee due to incomplete
record, therefore in the prevailing circumstances, the plea of the appellant is -
infructuous.

Correct to the extent that the attention of learned Services Tribunal is also
invited into the subject chronic issue that as mentioned above, the grant of BS-
16 @ 25% of the total sanctioned posts of Sub Engineers was allowed, which
was subsequently freezed in 2001. Accordingly the selection grade upto 2001
was allowed against the available reserved quota of 25%, however, due to
litigation and decision/ orders of leaned Tribunal so many Sub Engineers have
been allowed ante-date selection grade only on the basis of their seniority,




whereas at the time of consideration-of selection grade cases none of them were
otherwise, suitable for consideration to the grant of selection grade due to
incomplete record of their service i.e. non-availability of ACRs or pending
inquiries against them. This situation is increasing day by day and the Sub
Engineers who were not consider earlier, indulging themselves into filing of
appeals in the Tribunal. In case the selection grade is granted on the basis of
seniority at this belated stage and by allowing ante date selection grade B-16 to
the Sub Engineers who are now in litigation on the basis of seniority, the reserve -
quota of 25% will be increased to 50%, as a number of Sub Engineers have
been allowed ante date selection grade in the light of the court decision. This
point needs proper consideration by the Hon'able court, so that un-necessary
litigation is avouded in future.

Departmental appeal was received, processed and was flied by the Competent
Authority on its merit.

Grounds
A,

Incorrect, as explained in para-2 of the facts. Moreover, the appellant was not
entitled to the said scale as selection grade is not granted on the basis of
seniority-cum-fitness rather selection on merit.

Incorrect. The selection grade cases are considered by the Departmental
Promotion Committee as per Service Rules and on the completion of codal
formalities. Furthermore, the orders of selection grade BS-16 in favour of the Sub
Engineers were issued in 2003, 2004 but the appellant remalned silent and filed
no appeal against the orders in specified period.

Incorrect. The orders. for the grant of selection grade (BS-16) in favour of the Sub
Engmeer_s mentioned in the instant appeal was legal and according to law/rules.

inc'orrect, as explained in Para-B of the ground.

E. Incorrect, as ekplained in the above parars. v

incorrect. The selection grade cases are considered by the Departmental
Promotion Committee ‘as per service rules and on the completion of codal
formalities. ~

Incorrect, as explained in ‘para- -2 of the facts.
The Respondents would like.to seek permission of this Hon able Tribunal to
advance more grounds during the t|me of arguments

“In view of the above, it is submltted that the Appeal may kindly be dismissed

with cost, as this Appeal is time barred and the same facility has been discontinued
by the Provincial Govt. Moreover, no post of BPS-16 (Selection Grade) exists in C&W

Department.
(Respondent No. 2)
Secre A Secretary to Govt of
Khybegakhtunkhwa Khyber Pakhtunkhwa
Department -Finance Department

(Respondents No. 1) - ( pondent No. 3)

- Secretary to Govt of
‘Khyber Pakhtunkhwa
C&W Department
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' A A S : . GOVERNMENT OF NWEP.
FINANCE DEPARTMENT:

7 No.FD(PRC)1-1/2003
Datcd Peshawar the April 6,2003

From Secrctary to Govt. of NWTP™
Finance Department

To . - .
All the Adininistrative Sccretaries 10 Govl. of NWFP

L
Z Senior Member, Board of Revenuc NWEP ‘
The Secretary o Govemnor NWFP, Peshawar

4. The Secretary. Provincial Assembly NWFP
s. All Heads of Attached Department, NWEP.
G. All District Coordination Officer/Political Agents/ -
District and Session Judges NWFP -
7 The chislrap-P,cshawar High Coust Peshigwar,
N The Chainman NWEP Public Scrvice Comimission.
9 The Chairman NWFP Scrvice Tribunal Peshawar.

[ Revenue NWTFP.Peshawar.
Suiaj'cm:- ',RE\’ISION OT-BASIC PAY SCALE AND FRENCH BENEFITS OF CIVIL
EMPLOYEES (BrS 1:22) OF TIE NWiP GOYERNMENT (200 D).

Dear Sir,

10. The Sceretary Poard ©

;

sents letier No.FD(PRC)1-1/2001 dated Now:

] ain directed torrefer tor this Departi
Jrification given against Para-7 (i) anc

15,2001 on the subject hoted. above and 10 52y th/a/l <l

(it) may bevead asundet:- -
2-2001 in
d letter

“The Selection and-Moveover shall stand discontinucd w.e.l. -1

stead . of 27-10-2001. The clariﬁcallo
a.5(1) and Para 7 (i) & (ii) st

n issued vide the above referre

against Par and modified to this gffect”.

;-

Yaurs faithfully,

o -Sdl-
(ABDUL LATIF)

o - _ DEPUTY SECRETARY (RE')

st No FD(PROI-1/2003 Dated Peshawar e, April 6,2003

A colllay is fo"ﬁv.ardc'd for '1:}[01'11151'101'\ to:-

/Corporation in NWFP

1.0 Al Aulonpm'ofus'/Scn'ﬂ Autoniomous Bodies

-Sdl-
(ABDUL LATII)
DEPUTY SECRBTARY (reaG

O
My by
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CMMEDIATE f\v\v\e,t e S
povum*vmm OF N.W.F.P., 7
ESTABLISHMENT DEPARTMENT

NO .':)O (PSB) ED/1-23/2002
Dited, l”cahawal he 3.7.2004

1. All the Administ atlvc bcc: ctaries in NWFP. ’
2. All the District Coordination O[fu,c;s in NWFP

" Al the Political Agents.in the NWEP.
4. The Secretary Public Serviee, Commission.
The. R(.gxsu:u NWI P Scrv:ce Tnbunal

s

(Wl

SUBJECT: -CQUT OTF DATE FOR. DISPOSAL OT ALL LLTI’ QVER
'C/\\T',\ OT MOVE OVI' R/S[‘l ECTION GRADE :

Dear Sir,

| I am directed o 1cfc1 1o this dcpallmcnt letter of even numbcr

dated 9.6.2003, 30.1 .2004 and 74 4. 2004 on the subjcé noted above anci 1o
say that the comp'etcm mthon\y has observed that a numbel of working
papers regarding grant of move over and Selection Gxade cases are still

|
]
’ peing icccwul which” mdlcalcs that, dbClSlOﬂS mkcn earlier have not been

. implemented wu\ letter and spirit. In 01dc1 to cmblu the Departments 10

rOCess pu\dmg: cases the compclcnl authority has been pleascd o extend

~ g

of Goverii ..o.nt

[}

ervant

(@3]

the cut off date upto Z’n._‘ Z\J 4. Allell over cases

¢ for Sclection Grade/Moveover before 1.12.2001 may be

who were cligible
rallon -as per msuu{:lmns/pohcy on the

'plaf cd belore: PSB/DPC for C.Ol\aldb
TWise suact (\ls“lp\lllal) aclio

the NWWFEP Removal from Scwxcc‘

subject ut the latest -olhe n would be taken

against the defaulting official under

owar) Qrdinance 2000. Thc Adminit
t d'\sposa'i'of pendmg cascs of

(Spectal P 1ty ative departinents arc also”

advised 10 furm;h/wcckly p\omcss repoit abou

Sclcetion _Grcidc/Movc over thiou;:,h PSB/DPC on 1egulal basis

2, 1 am futthm ducc\gd Lo. wqucu Lhat above instructions may

owcd by all conc.cs m.d wnth lcum -and splut

kindly be foll :
- . R 'Yo.qrs faithful\y /(/

,/\Y \ - ‘c%..:\,

PR
‘,‘v- o
Ty~

2 AAATOON-UR-RASHID) - .7
SECTION OFFICER (PSB)
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. Dated Peshawar, the 3.7.2004

Eadsk: No. No.so (i*sm DD('\ —”3/2002

A copy is for waxdc.d o A
tary Eslabhshmcnt Department Peshawar.

i. The PS 0 Secrc
tion D\.p/(l L\(uu P mlmwm

yeeretary /\dmnmu Q

the

2. the Ps s
Sectf.taucs/Dcputy Secretaties 10

ation Peshawar.

a‘t\ Add\\lona\

PAs L0
m,m '\nd Admlmsu

Esm\qh_sh\
the E,stabHsthnl and Administration
-t

4 /\H Section Oﬂ\c.u in
De.pax lmcnt Pcshawal .

ficer (P R) ‘Govern

nem of NWFP, Tinancc Department

"lhu Section Of
for mfomnt\on

\\ il

A
/§Y, XON OFTFICER (PSB
Y
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- Not 'SOE- nw&sm moos/s 5 - Consequent -
Depanmuml Promotion Comumitlce of the Worl\s &. omvnces

mec\,n" hcltl on 12.08.2003, the compctcnt wthonty has been please

Senior .:;cale

Services Dépal'lmem, thh \mmedi?ta Ef{{:bl - i S : ~.

Eudzt No. soz WES/-21200308.5 Dwte‘d

1007
.
A2
LRE

Rt o ' ,[e'
A}’mé-ﬂ,ﬂ : GOVERNMENT OF. N W.E.P. -
. wom<s S scnvxcns DEPARTMEN’T

Dxled Pe;hnwal h 04

Lapon wcommcndauons of khc.
Depanment duun;j is

d to thc gnnt 0(
(BS 16) in respect of the: foltowmg Sub En'f',yeexs (BS- 11) of thc,Wox}\s,&

1. Mr, Muinmmad Anf )
“+ Sub Engineer ‘Ofo the REN Dev:
C&W anston Mallam at Koh;&t

Mr. T\/hSS’\\ la.l:'m, : L
Sub Engineey Olo the /\EN Dcv L
C&W DWlSlO‘\ SWA at Tahk. -

SECRET;\RY TO GOVT OF NWFP
WORKS & SERVK'ES DEPARTMENW .
Peshawal th‘e 04, 09 200" i

_____—_——-J

Copy fOlWarded to (e -

, -

Accountant Genelal\lWl‘P Pcs\nwu
. Chicef Engineer Works & Services Peshawar, - R
o Chief Enginess Works &.Services, (FATA). Peshawa\

Managing Director Frontier Highways. Authority, Peshawar. ,
Deputy Secretary (Reg- BTV} Esta\)hshment ‘Pepartment’ l’eshawu .
Deputy Secretary (Reg) Finance Depaﬁmem Peshawas ’

All Superintending Engineet W&S Depaﬁment

* District/ Agency - .Accounts O{ﬁcels concemed

- Officials concermed. - :

_PS to Secielary Works & Seryices Depanmenl -

PA to Additional Secretary. ‘Works & Services Depanlmcnl
. Section Officer (Estt- -1 Woxks &. Semccs Dt:p-mmcm
Office Ordelchlsoml ﬁles ’ S L

W —
| (MUHAMMAD ARBAR KHANY;
. V‘SECT‘.ON OFFICIR (ESTT-l)
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ST EOVERNMENT OF NP, -
WORKS & SERVICES DEPARVMIENT -

Cialed Pesiunway the 19704 72004

N . . : '/‘ } .
50‘" AN AL "I’ﬁ)‘] TG '1 N IE .\.qucnl “gpan:” lcuonmluui.umus ol . ih‘u '

10, Qftice Ovdier/Personal lites,
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v | e x\'mh.mnn'ui Hh.\h S

i Sub Engineer Qfathe Depuly Ducuut- IR
Gy Disit Guvt ) l‘umn\.u ; - !
o Nir, Buland iq!n\ . ’

\ Sub Engincer, O7u the NEN l)L\ C&AW

isian Khyber A 'uw m .Inlmnd

N Hidayatotiah, : C
Sub Enginecr Qo ihe l)\.pm w Dirgetar-t
e o

,lly l)1<ll Govt l’c«lm e N
AT : : - i
ivh i e )
i Sub Lngineer Ofo tl\c Deputy Pircctor W&S
L Nowshaa Ll e e
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| l e b
Vil e B AL AL S 3 .
J 7 \ ‘wul l~ . il// :
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o ! D l Khan, - - N
ST Tamshed Khan, . l. '
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SI CK[‘ ¥ I\I Y 'I 0 GO\’T O[ N\\'I l’
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[
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L ‘ ' RII'Y LIST OF SUB ENGINEERS GRADE . 11

L FINAL SENIO

> In pursuance of sub scctnon (1) of s..ctxon

_ON THE BASIS OF DATE OF "APPOINTMENT IN THE -
DEPARTMENT AS 1'1" STOOD ON31- 12-1999

-(8) of NW"FP le Scrvants Act 1973 Semonty hst of Sub Engmcers L
-12~1999 is noti.ﬁed s und*'r - 4 L

E-1(2) -

'OFFICE OF THE CHIEF ENGINEER (NOPTH)
C&W DEPARTMENT N.W.F.P PESHAWAR.

075614 -EQY & 5 77
' Dated Eeshawar the /.2 [}QIZOOO

'-—11 of C&W Department NWFP as 1f stood on 31

YEAR OF

g il EDULIFECH SN HOME
- N*"‘ME 2 QUALIFICAIIQN DISTRICT

DATE'. OF
BXRTH

Appom~.i-
MENTS

APGAH

| PASSING.

Gradz-B

Profﬁ

Exam:

ofblc.

, . Agy:
Ma.‘tv!c SR
DAE.(CIV) o Karak

B ad N Ry .
—— .
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B A. '”._ Swat -,

5 DAE(CIV) - Malakand
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5 4 43 i, _‘
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2-9-45-

. 20-6:51"
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1174
211374 .
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NAME

|'EDULYTECH:
QUALIFICATION

| HOME

DISTRICT

DATE OF

BIRTH

A. OF
APPOINT

| MENT

TO C'LASS_

~ YEAROF
PASSING:

T REMARES.

~

S. M. Ibkar Shah S/O
- H.Muhammad Sha}_a :

.S/O SarmadJan

‘N”mz Muhammad

MianJchzmzeb
- S/OManYaqubShah o

) 'Yousaf AGTT:
'Shéh Dab Nascem -
S/O Mohd Anwar Baig
.Wazu'a Khan 3

Abdur Rahim =
S/O Abdul Mugit .

S.Qaisar Shah .
$/O Chiragh Shah-

' .‘.do. .._'.‘::‘
S/O MuhammadYousaf Lo

L mdo—
. DAE(Civ)

- oedo-
S/0 Khaista Muhammad - - '

_-Ado- .

' Malric _

— CZO-——'—

DAE (Civ:)

Do

S Kohat

. ‘ D.Tkhan :
e Mz'ms-ehra"

Ndwshcraj :

Mardan

- Peshawar

NWA

Chitral :

Kohat :

- .1.5-3_-56‘.
.:1;4-1.l-60 |
zz-;;;éiﬁ .

_'15-’:-’,-5'1: C
- 7259 :

1-3-59

21-4-46

-1.6.57 -

294.60

16-1-82

©16-1-827

17-1-82:

31-1-82

- 1-2-82

1:2°82 -

4-2-82

5282 -
6.2.82

10752

IR

_19'80‘ |
/1 .
' 1'1'/9':1'..
o

BN 7Y

1980
11

101

5/96 -
X
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36, Manammad Shanid ‘-M&ﬁriéfDAE(C) Seripur  8.12.72 3.7.9 =
‘ Igbal £/6 Muhamna S . > . . . .
307, Mr.Taseer AWar. . -do= Moh: Agey: - £9.72.71 27,684 = . S _

§
§
i

- .

. 8/e AnvWer Gul.

528,-'Muhamma& Faiz . =g Q= Haripur ‘. 5.ﬁ2°72‘ - 3,7,.94 A e L -

_ Ahmad S/O‘Sﬂfrj ' o : - . B : S : e ' . '

339, lMubammed Faroog Tk o L ) . - - . ) _ : o
SR S/o H. Saxd Ghulam. Cmdo= Marden. - 1:1.75 - 23:%4.95 == ~ - Bl:No.329 te

S _ N C N o ' ST T o senioriuy £i:

%30. Mr.Rekhan Gul ‘=do=- ' - Karsak - S R 30.,4.95 . - : srder of mer:

, Kh&ht&k S/o Rei Khan. - AR ~ . . o - . , a551gne& hy
: T 33, Muhamma& Zaheer —do- - . h.hbad P e - 23495 0 = - : - Qomm1351og;

e o

. gl s/0 Knalifs. o ST - A g T
S 1 232, Mr Nlamatullah Khan -é@- o Ba¥.A. - $f5°67 S 27.4.95 - L - o

i : _S/o ‘Nizem Khan . = .. : S

T

S ",335; Me.zihid Amin. . . =do= - jied  4M5.707 T 2395 & o
' ' B/o Muhammad Amin, - ' S A DR -

Y

% : Copy to th»-w.

: S 1)  Becretary o Gevt of NWFP c&w Deparvment, Peshawal.

: Lo 2) _All the Chief Engineers in C&W Department, N.W.F.P.

; Rt z) . All Superinteniing Engln*ers in C&W-Department, N.W. F.;. S
: ' 4}_ﬁ 'All Executlve Ehglneers in C&H Departmenu, NW.F.D. o




BEFORE THE KHYBER PAKHTUNKHWA,
SERVICE TRIBUNAL, PESHAWAR.

Service Appeal No. 1446/2013

Mian Jehanzeb Khattak VS C&W Deptti

..................

RESPECTFULLY SHEWETH:

Preliminary Objections:

(1-7) All objections raised by the respondents are
incorrect and baseless. Rather the respondents are
estopped to raise any objection due to their own
conduct. ~ '

FACTS:

1 Admitted correct by 'respondents because the
service record of the appellant is laying in the
custody of respondent department.

2 Incorrect. the respondent Deptt: has granted BS-
- 16 to many official vide order dated 4.9.2003 and
5.12.2009 and the appellant also entitled to the
same relief under the principles of consistency and
equality as the appellant possess the same
requirements which are required for promotion.
Moreover it is not the fault of the. appellant to
deprive from promotion due to incomplete record
as maintainability of record is the responsibility of
the department.

3 Incorrect. the right of promotion to BS-16 to the
appellant as well as others official was given by

Govt: on notification” dated 13.01.1980 and the .
august Tribunal decided the cases on basis of this
_ notification and given promotion to these official
~and the appellant is similarly placed person and




also enfitled to relief under the principles of
consistency and Supreme Court’s judgment.

Incorrect. the appeliant filed departmental appeal
for grant of BS-16 and proper fixation of seniority,
but the respondent department did not responded
in statutory period of 90 days.

GROUNDS:

A)

. B)

C

Incorrect. the respondent Deptt: has granted BS-
16 to many official vide order dated 4.9.2003
and 5.12.2009 and the appellant also entitled to
the same relief under the principles of
consistency and equality as the appellant possess
the same requirements which are required for
promotion. Moreover the Govt: fixed 25% quota
for senior scale sub engineer for promotion who
possess the said requirements i.e ten years
service plus B-Grade exam and the appellant was
entitled for promotion on the.basis of seniority-
cum-fitness. Therefore to deprive the appellant
from promotion is against the law, rules and
norms of natural justice.

~ Incorrect. The Govt: fixed 25% quota for senior
scale sub engineer for promotion who possess
the said requirements i.e ten years service plus
B-Grade exam and the appellant possessed the
same requirements, therefore the appellant is
eligible for BS-16. Moreover if the appellant did
not claim BS-16 in 2003,2004 it does not mean
that the appellant will deprive from his right on
this score as many official has granted BS-16
vide order dated 5.12.2009.

Incorrect. the appellant is similarly placed
person, therefore he is also entitled to the same -
relief under the principles of consistency and
equality as the appellant possess the same
requirements on the basis of which other official
has granted BS-16.




" E)

F)

G)

H)

Incorrect. the appellant possessed the same
requirements on the basis of which respondent
Deptt: has granted BS-16 to many official vide
order dated 4.9.2003 & 5.12.2009. Therefore the
appellant also entitled to the same relief.

Incorrect, while Para-E of the appeal is correct.

Incorrect. The appellant also possessed the same
requirements on which selection grade were
given to other sub engineers, therefore the
appellant is also entltled for the same benefits

Incorrect, while Para-G of the appeal is correct.

Legal.

It is, therefore, most humbly prayed that the
appeal of appellant may kindly be accepted as
prayed for.

APPELLANT o
Mian Jehanzeb Khattak

| :Through:_ : M |

( M. ASIF YOUSAFZAI
ADVOCATE, PESHAWAR,

AFFIDAVIT

It is affirmed and declared that the contents of rejoinder are
true and correct to the best of my knowledge and belief.

0

DEPONENT
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR
APPEAL NO. 1446 OF 2013

Mian Jehanzeb Khattak, Sub Engineer, --- Appellant
C&W Division Nowshera

Versus

Secretary to Govt of Khyber Pakhtunkhwa S - Respondents
C&W Department, Peshawar

Chief Engineer (Centre)
C&W Department, Peshawar

Secretary to Govt of Khyber Pakhtunkhwa
Finance Department, Peshawar

Joint Parawise Comments on behalf of Respondents No. 1t0 3

Respectfully Sheweth

Preliminary Objections

o gk WN =

7.

That the appeal is not maintainable.

That the petitioner has never challenged in time any order in which his rights were ignored
That the appeal is premature.

That the appellant has no cause of action and locus standi. - -
That the appeal is time barred.

That the appeal is liable to bé rejected on ground of non-jomder and mis-joinder of
necessary parties :

That the appellant is estoped by his own conduct to file the tnstant appeal

Facts

1.
2.

Subject to proof

Incorrect. In fact the selection grade BS-16 @25% of the total posts of the
Diploma Holder Sub Engineers (BS-11) was allowed by the Government with the
condition that holder of the post shall be filled by selection on merit with due
regarding to seniority from amongst Sub Engineers of the Department, who have
passed the Departmental B-Grade Examination and have at-least ten (10) years
service as such. The same facility has been discontinued by the Provincial
Government w.e.f. 01.12.2001 vide Finance Deptt letter No.FD(PRC)1-1/2001
dated 06.04.2003 (Annex-l). The Establishment Deptt has issued a circular to all
Administrative Secretaries and directed to clear all left over cases of Govt
servants who were eligible for selection grade/move over on or before
01.12.2001 (Annex-ll). Consequently the Respondent Department granted
selection grade (BS-16) to 10 Sub Engineers in the year 2003 and 2004
(Annex-lll) who were eligible and posts were available/vacant before
01.012.2001. Although the name of the appellant was at SI.No. 80 of the
seniority list of Sub Engineers dated 12.12.2000 (Annex-1V), the appellant was
not considered by the Departmental Promotion Committee due to incomplete
record, therefore, in the prevailing circumstances, the plea of the appellant is
infructuous.

Correct to the exient that the attention of learned Services Tribunal is also
invited into the subject chronic issue that as mentioned above, the grant of BS-
16 @ 25% of the total sanctioned posts of Sub Engineers was allowed, which .
was subsequently freezed in 2001. Accordingly the selection grade upto 2001
was allowed against the available reserved quota of 25%, however, due to
litigation and decision/ orders of leaned Tribunal so many Sub Engineers have
been allowed ante-date selection grade only on the.basis of their seniority,




whereas at the time of consideration of selection grade cases none of them were
otherwise, suitable for consideration to the grant of selection grade due to
incomplete record of their service i.e. non-availability of ACRs or pending
inquiries against them. This situation is increasing day by day and the Sub
Engineers who were not consider earlier, indulging themselves into filing of
appeals in the Tribunal. In case the selection grade is granted on the basis of
seniority at this belated stage and by allowing ante date selection grade B-16 to
the Sub Engineers who are now in litigation on the basis of seniority, the reserve
quota of 25% will be increased to 50%, as a number of Sub Engineers have
been allowed ante date selection grade in the light of the court decision. This
point needs proper consideration by the Hon’able court, so that un-necessary
litigation is avoided in future.

4. Departmental appeal was received, processed and was filed by the Competént
Authority on its merit.

Grounds »

A.-Incorrect, as explained in para-2 of the facts. Moreover, the appeliant was not

entitled to the said scale as selection grade is not granted on the basis of
seniority-cum-fitness rather selection on merit. '

Incorrect. The selection grade cases are considered by the Departmental
Promotion Committee as per Service Rules and on the - completion of codal
formalities. Furthermore, the orders of selection grade BS-16 in favour of the Sub
Engineers were issued in 2003, 2004 but the appellant remained silent and filed
no appeal against the orders in specified period.

Incorrect. The orders for the grant of selection grade (BS-16) in favour of the Sub
Engineers mentioned in the instant appeal was legal and according to law/rules.

Incorrect, as explained in Para-B of the ground.

E. Incorrect, as explained in the above parars.

incorrect. The selection grade cases are considered by the Departmental
Promotion Committee as per service rules and on the completion of codal
formalities.

. Incorrect, as explained in para-2 of the facts.
. The Respondents would like to seek permission of this Hon’able Tribunal to

advance more grounds during the time of arguments.

In view of the above, it is submitted that the Appeal may kindly be dismissed

with cost, as this Appeal is time barred and the same facility has been discontinued
by'the Provincial Govt. Moreover, no post of BPS-16 (Selection Grade) exists in C&W

Department.
Secre Secretary to Govt of
Khybe Khyber Pakhtunkhwa
Department Finance Department
(Respondents No. 1) (%s/pondent No. 3)
: 3

Secretary to Govt of
Khyber Pakhtunkhwa
C&W Department




- : P S Dated Peshawar the April 6,2003
From Secretary o Govt. of NWTP A

: (BETTER.COPY) - T .
o GOVERNMENT OF NWFP.
FINANCE DEPARTMENT ‘: ' ‘
7 NoJFD(PRC)1-1/2003 1
|
. Finance Departiment’
To : : T - S
1. . Allthe Administrative Sccrelaries 0 Govt. of NWFP
2.-  Seniof Mem_l?;;.r‘,',B_qayd of Revenue NWFIP
3. The Secretary 10 Governor NWEP, Peshawart
4. The Secretary. Provincial Assembly NWFP.
5, All Heads of Auachcd'Deparlmenl, NWFP.
0.

All District_“@oordil_mlion Officer/Political Agents/ -
District and Session Judges NWEP '

7 The Regisirar Peshawar High Court Pestifwar,
‘ 5.  The Chairman NWFP Public Service Commission.
: 9.. " The Chairman NWFP Scrvice Tribunal Peshawar.
! 10.  The Sccretary Board of Revenie NWFP:Peshawar.
. Subject:- " REVISION OF BASIC PAY SCALE AND FRENCH BENEFITS OF CIVIL.
: EMPLOYEES (BPS 1:22) OU 1k 7P GOVERNMENT (2001).

Dedr Sit,
lvam 'dire:c:téd 10':rcfer to- this Dcpaﬂménl‘é leljt.er No.FD(PRC)l-UZOOl dated Nov:
15,2001 on the subject noted abqve and to say that clarification givexi against Para-7 (i) anc

(i) may be rcad asunder:=

“The Selection and Moveover shall stand discontinued w.e.f. {-12-2001
stead 01’.‘“2"7.-1‘0'-2001. The clarification issued vide the above referred letter

against ?amj(l) mﬂ Para7 (i) & (ii) stand modiI}cd to this effect”.

Yours faithfully, :

R Y|
. .

- -Sdi-
(ABDUL LATIF)
DEPUTY SECRETARY (REG.)

Dated Peshawar the April 6,2003
A copy is fo"li'_"{ariiq'd Tor ii)formalion to:- |
10 Al Autonpvlﬁ'c;i;ii‘s'/Sciﬁi AuioifonioﬁsBodics/Corporalion inNWFP

e 7

-Sd/-
(ABDUL LATIF)
DEPUTY SECRETARY (REG




/ MMEDIATE

Nowesioir
e ﬂ"(;OVEIQNMENTTOF'-N'.W.F'.P.,
- o CSTABLISHMENT DEPARTMENT .

o NO SO (PSB) ED/1 23/2002
D ated, Pcshawax the 3.7.2004

v
All the Admlmsu atwc Secretaries in NWFPL
All the District Coordination Officers in NWFP.
“All the Political Agents. in the NWEP. -

The Secretary Public Scrvice Coimmission.

Tht RLngtI’aI NWI P, Servxce Tnbunal

&~ W —

(W)

SUBIECT: CU'ﬁ OFF _DATE I‘OR leI’ObAL Ol" ALL LLI’T OVER
CASES OT MOVE- OVl' R/SELI"CTION GRADL

Jear Div,

[ oo Jam directed o iefm to this depanmcm 1euer of cven numbcr
dated 9. 0. ’003 30.1.2004 and ’74 4. 2004 on the subjcct noted above and 10
say that the compctem aulhouly has obscrved that a numbet of working
papers regarding - mam of move ovm and Sclcctmn Glade cases are still
being received which’ mdlcales that dbClSlOl’lS ldken carlier have not been
“implemented with 1euer and‘spml In order to enable the Departments (0
process pending, cases the compctcm authority has been pleased to extend
the cut off date upto 31.8 5.2004. 1\i1 u.u over cases of Government Servants
~who were ch;:,lb\c for Sclection, Grade/Moveover before 1.12. 2001 may be
'placcd belore: PSB/DPC for COlloldLl ation -as ‘per lnslm{:llons/pohcy on the
subject at the latest. otherwise’ stncl dlsctphnmy action would be taken
against the defaulting official undu the NWIP Removdl from Service
(Special P OWel) Ordinance 2000. Thc Admmv.u ative departiments arc also”’
advised to furnish/weekly plomess report about disposal of pending cascs of

Schclion GradclMow over lhlou;,h PSB/DPC on regular basis.

2. 1 am Fuxlhct dnccled Lo 1cqucst ‘(hat abovc instructions may

k'md\y be followcd.. by all concm m.d wnth lctlcn and spmt

Ry p‘ | ]='Y°}:}'§ faithfully /(

DR T N - 2’:“'}’ g 7 \
> (HAROON {UR-RASHID)
SECTION OFFICER (PSB) ¢




e

. Dated Peshawar,

the 3 .7.2{_)04

Endsi: No. NO.SO'(FEE') ttjh 22312002

A copy 15 loxwmdcd to -

Esmbhshn'nem Depammnt Peshawar.

1. The PS o Secrel"u y
\lnlall alion DL])-.\( ll((.nl P mhuw‘u.

1ht. PS 0 bu.ut.huy /\dn
5. PAs o all Addmonal Secretancs/Dcputy Sectclaucs in the
Eslabli§\j111011t *\nd Adm\msu ation Peshawar. :
thcm_ A the 'Estab\ishl'ncm and Adminislration

/\H ‘Gection
war,

Depaﬂmcm Pcsha

/

NWFP Tinance Dcp:mment

\w

5. ’l he Section Ofﬁcex (PR) Govcmment of

{or infor mation.

<Ecf1iOoN OFFICER (PSB

4




| GOVERNMENT o' . N.W.F.P.
WORKS & SERVICES DEPARTM ENT

&

A"\N)—ﬂ-/{/

Dated Peslnwar th 04 I '09 / 2003

QORDLR
- No: SOE lIW&SM 2/2003/8 S Conse.quem
Woﬂ\s & oemces Depanment duun;, its

Depamnenhl Pro
hcltl on 12.08.2003, the compctem '\u(honty has been pleased to thc g‘ant of
ineers’ (BS ! l) of the. Wonks &

Sub E“P
y g

.apon wcommendanons of” llm,

u\ouon Caomuutlce of the

_meeting,

‘Senior Scale (BS 16) in wspcct of the following

Services Dcpax lmenl with nnmedtale effex.l -
|
[
1
1. "Mr. Muhammad Anf o !
-~ Sub Engineer O/o ‘the % EN Dewv.
,C&W_.Division,Mauam ‘at Kohat. -

2. - Mr. Missal- Khan, -
Sub Engineer Ofo the KEN Dcv

C&W Dnvlsmn SWA al T'\

SECRET.‘\RY TO GOVT OF NWFP
WORI(S & SERVICES DEPARTMEN‘I

Endst. No SOE lIW&SM-ZlZOO}J‘S S. D ted Peshawat, lhe 04 09. 200 yi

Copy forwarded othe:- - L

ant Genelal \I\VFP Peshaw*u

. Account
Services. Peshawar, -

l
2. - Chicf Engineer Works & A
3. ¢ Chief Engineer Works & Services, (FATA) Peshawat
b, Manaung ‘Director Frontiet Highways. Authority. Peshawar.”
5. Deputy Secretary {Reg- 111) E.stahhshment Depatment’ Peshaw'n v
0 Deputy Secretary (Reg) Finauce Department, Peshawm
7 All Superintending Engineer. W&S Depmmem
3
9

- Distric/Agency Accounts Ofﬁcels concemed

~ Officials concermed. -
arks & bewlces Depaﬂmeut

tary “Works & Services Depamncul
) kas &, Semccs Dt:panmem '

“10.""  PS to Secretary w
1. PAto Additional Secre
A2 Section Officer (Estt-U
13.  Office Ordcx.’Pes sonal ﬁles

',.'(MU‘r-lAMMAD AKBAR KHANY -
. iSECTlON'QEl‘ICER (ESTT )

Saal



o SOl' V\\' NAE 7/"Ilf) S, '1

£es UL’;).:I'anl Cwith jnumediate (.Hl.\l

[ _.._-.a-_.

My, |\4uh.|mmad .\Imh

__"._(11\' Disit: (su\l l‘;.\h.m.n
TR TN Botand Tghal, '
Sub Engineer O7u the NEN ')\.\ CRW-
; | Divisian, Khyber .:\"cun al J:um\ul o
3. | v, Hu.l.w.llulidh :
| sub Enginecr Qo the I)\,pul ¢ Director- ||
City: l)|<ll Go'«l l’csh.m.u,".“-.___
4. ) Mr, Sanaulial, :
Sub igincer. Ofa lhc ’mpul\ Diree lnl \\ &S

| Lakki I\!.\n\'at .
) Tl Zastatlahs '

| Sub Lpgincer Ofa the e pul\ Uuuclm \\ &'\

GOVE T RNMENT OF-N.

¢

Sub fngincer Ofo the D -p-.uv Dncn.lot- 'i
- . .I o
i

WP
W ()RI\S t\l. SE R~\’!C 1S DLPAR r \ll N

D.llul Peshawar thu 19 '()-l / 7()(11

: { un«.n.qucnl “pen: 1c-..munu.nd.mm:s ol the-
Dummm.nl.n Promuation Commitice of -the Warks & Services Department’ du‘um. its
weting heldinn 25/03/2004. the gumpeient authority_has “been plcnscd to the grant pl”
)me “Senie (135-10) i respeet of the lnllmnn" Sub; Fn"mcc:s (B§~

Yy 0! llu. \\’m ks &?;

i
|
VoL
oo | M arg ( Usman, o
i Sub Engincer Ofu the ..[‘\« IJ-’\' (&\\' A
I Division Khyvber Augney al l.lmlutl A .
A M. Muhdmumd Taved I ‘ 11 // L
.—zf“'i‘ Sub Engineer, O’u llu i qmt\' Imv.t.'lnl \\ &.% 1
RN L2 L. : e L
) 'l S, v, Jamshed Kian, . B != S
S Sub Lnl-mccn Oln Il\L .)L])ll!\ Du(.\.!m \\"&S l K
S smwmm 10 oovr o: N\\’l a L
S L \\'Ol\l\$&81 RVIC‘ISDI‘P;\R’I Mr\n
. L £
R : !
Fndsl Mo SOE -IfW:.\.:h. 2 00!/5 o Dd(Ctl l’uhaw i lhc I‘)/(Ml (l(H
§ o AR w b

Caopy forw .udul w the
_ Aceountant: Gieneral N’\Vi I‘ i’uh.mm

3. Chicl Engineer Waorks ¢ \cuu.u-. Peshawar, .
s Chicl Bngineer (FAT A Works & Sevices l)q)ll l’u-h.\

5. Managing Dircctar Fromticr, lhuh\\.\u '\mh. ity Pus|
6. epuly l;m.r.lo./ <EN \\’Ull.. & '\'m-.w oy ~|ncd.",;
7. District/Ageney Accounts Ollu.us Ull\"l'lk N
2. OMcials concerned. : )

9. 1S i Scerclary ‘Works & )Lmus 2

10, Qitice Order/Porsonal liles.

L. oo
2. AGPR, Sub Office, l’csinw.u PV PR
"3

© eI T




Grade

FINAL SENIORITY LIST OF SUB ENGINEERS GRADE ~11
. ON THE BASIS OF DATE OF APPOINTMENT INTHE -~
DEPARTMENT AS IT STOOD ON 31-12-1995. ,

_ OFFICE OF THE CHIEF ENGINEER (NORTH) -~
C&W DEPARTMENT N'W.F.PPESHAWAR.
Ro75614 BV &5 77 [B-12) -
"Dated Peshawar the /2 [ZQ/ZOOO

" In pursuance of sub section (1) of section (8) of NWFP Civil Servants Act 1973, Seniority list of Sub Engineers . <
1999 js notified asundet:~ - - o

| EDULYTECH:
| QUALIFICATION.

11 of C&W Depattrient NWFP. as if stood on 31-12-

DISTRICT

DATE OF
BRTH

DATEOE |

e T

| APPOINT

, |TocLAss

1 PASSING. -

Grade-B
Fxarmi -

Proffi: §: . " o

 DAE(Civ) .

Makr e

" DAE(CIV)

. -dQ— »- E

-dO"r'

Swat

Malakand »

 Agy:

Karak

' Pé'sh;w;r '

 NW.A

6640

-

2-9-45.

- 20651 -

11-1-74

21-1174

152"

TI7eL.

191274 C

IR 17 SR




. NAME

'EDULYTECH: .
QUALIFICATION

HOME

DISTRICT

DATE OF

BIRTH

DATE OF

APPOINT
MENT

TO CLASS '

YEAR OF

PASSING:

.M. Ibkar Shah S/O
- H.Muhammad Shal-.y

. Hassan Janl -

- S/O SarmadJan ‘

ANiaz Muhammad - -
S/O Muhammad Yousaf

MianJehanzeb L
. S/OMianYaqub Shah | '

| Yousaf ALIT:
_Shah Dab Naseem

S/0 Mohd Anwar Baig
Wazzra Khan .

Abdur Rabim |

S/O Abdul Mugit :
S.Qaisar Shah

S/O Chiragh Shah -

el
 DAE(Civ))

_.~do-

L ’ ~ l.do.
S/0 Khzusta Muhammad T

-..dO’ |

' 'Matric .

s--ceﬁ-—'—

. DAE (Civ)

| Kohat :

- Kohat
.""p.mag ;
- Mansehra
- Nowers

: ‘Pcshawa'r'

NWA -

Chitral -

15-3-56 .

1411 © |
el
15341
. 7259 ’
Las

- 21-4-46

- 1.6.57

29460 -

16-1-82

o 16-1-82"

17-1-82°

6.2.82

10/52

31-1-82 . ' -

o S
1282 L
1282 - b
422 -
5.2.82 « g

1980

Cwmer -
ERVT R

1980 -

RV

et -

"8f94 . 509

J R I




Q%QQd:‘:é;Q'a-;)

& Neme of Sub'.Engz?g E@u/I@ch,, Home Distt: = Date ef pate of Bate of Year of passing Remarks
e S qualzflcatlon . wizth.  Ist entry confir= . 4ps T Depttli.

- s 3 ~ 5 P ‘f.;":
. in Dep.t‘ _matlpn. Bxmns oprEfd: 0 s

Ll | | ) R B : _ . : - : : . T Exmnmg & ._ .
| ':’526. Mahma& Shahx& - Matric/DAE(C) Haripur L 18.12.72 3,7.94
L Iqbal /o Muhamnad- ‘ o . . R ,
| 227 MroTaseer Anwnr‘: . =éo- -+ Moh:Agey: 25.12.71 27.6.9% - . = - : - -
" . -B/e Anwar Gul: . . e e R
528. Muhammad. Feiz . . =do= ~ Haripur 5.(-.2;72. 3.7 - - - -
: ~ Ahmad- S/o -Safri L - ] .» . _ . ) P .

329 g*;gagmgglg‘“gﬁﬁm —do- harésn. 14293 23495 =0 =t -L‘Sl N6.329 to

: : - . o - o ) . el seniority fix
i fl”; '350;’ﬁMr.Rokhan Gul. . :;a5;“ L Kevak . T4 30A95 T - T \:égignzg :;r;3

A S T ' o C . } L : . T a o C.OMissior,x.
‘ ? o 33‘1 .': mhmai Zaheel* o "'dO"‘ - ) A. Abad - 9-‘»71 ) 25.4095 B . ""_ : - C - . »
LI S/o Khalife. e S T e : : L .

[ . 332. Mc.Niemstullah Kham —doe - BeA.  E.5.87 . 2795 = = o= _
: : .5/ ‘Nizam Knan o T AR IR |
| 535«‘ M. Zahld Amin . . =do= - . Acdbad o TASS707T T CRBIGG T e e

: S/o Muhma& Amm. e L - ‘ . R _

4

G Oepy to ’che : ' ' ' )
= 1) Secretary to. Govt of NWEFP G&W Deps.rt'men’c, Peshawar.

| 2) - A1l the Chief Engineers in C&W Department, N.W.F.P. |
fL 3) A1l Superlntend;ng Eng:.neers in C&W- Department N.W.F. P. :

4) A Execut:.ve Eng:.neers in C&W Department, .\i.- -

i
b
b

BY

"";”—\'.:u:;_;g:. - " .




