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JUDGEMENT

FAREEHA PAUL, MEMBER (E): Through this single judgment, we intcnd

to'disposc of mstant service appeal as well as connected service appeal No.
203/2017 titled “Muhammad Farid Khattak Versus the Government of Khyber
Pakhtunkhwa through Chief Secretary, Civil Secretariat Peshawar and others”
and service appeal No. 206/2017 titled “Abdul Munaf Versus the Government
of Khyber Pakhtunkhwa through Chief Sccretary, Civil Sccrctariat Peshawar
and others” as in all the appeals, common questions of law and facts arc

involved.



2. The service appeal in hand has been instituted under Section 4 of the
Khyber Pakhtunkhwa Service Tribunal Act, 1974 against the respondents for
not promoting the appellant in the light of notifications dated 10.05.2006 and
25.08.2006 and non-action of the respondents on the departmental appeal dated
10.09.2011. It has been prayed that on acceptance of the appeal, the
respondents might be directed to implement the notifications dated 10.05.2006
and 25.08.2006 in their true spirit and the appellant be promoted from BPS- 17
to BPS- 18, BPS- 19 and BPS- 20 from the date when his right of promotion
accrued from the date of notifications as rcferred above, alongwith all back

benefits of service and pay etc.

3. Bricl facts of the case, as given in the mcmoréndum of appeal, are that
the appellant was holding the degree of B.Sc Mcdical Technology and served
as Technologist BPS-17. In pursuance of a decision taken by the Provincial
Cabinet in its mecting held on 27" December, 2005, the Health D‘epartrr.lent, in
consultation with the Finance Department and Fstablishment Department,
formulated a new- service structure for Paramedics serving in the Health
Department and the competent authority notified the same vide- notification
dated 10.05.2006. In the light of the said notification, 57 different categories of
paramedics had been restructured into 14 cadres and the posts in various pay
scales were integrated/categorized and re-named into 08 stages. Three new
vacancies for paramedics 1.c. Senior 'l‘cichnologist, (BPS- 18), Chief
Technologist (BPS- 19) and Principal Technologist (BPS- 20) were created
with endorsement. and directions to the Director General Health to

communicate the same to all concerned and (o initiate implementation of
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Service Structure, completing all promotion cascs by 30" June 2006. As per
Para- 6 of the notification, promotion in the post in BPS- 18 (Senior
Technologist), BPS- 19 (Chicf Technologist) and BPS- 20 (Principal
Technologist) were to be made on the basis of joint scniority list. The joint
seniority list of all the 14 cadres was to be caused at BPS- 17 level, keeping in
view the principle laid down in Section 8 of the Khyber Pakhtunkhwa Civil
Servants Act, 1973, rcad with Rule 17 of the Khyber Pakhtunkhwa Civil
Servants (Appointment, Promotion and Transfer) Rules, 1989. Later on, in
superscssion of the notification dated 10" May, 2006, a new and fresh
notification dated 25" August 2006 was promL‘llgalcd/hotiﬂcd, whercin I’a;'as '
No. 5, 7, 8 and notes endorsed at the foot note of the previous notification were
deleted, whereas all other terms and conditions remained the same. The
appellant was cligible and qualificd as per terms of the notification for the post
of Senior Technologist (BPS- 18) Chicf Technologist (BPS- 19) and Principal
Technologist (BPS- 20) at the relevant time. Respondents No. 1 & 2 were
under lcgal obligation to initiate the process of promotion as per rules and
promote the appellant against the said posts as the same were not only created
and sanctioned but also brought on the budget book for the year 2006-07, but
they failed to do so. Fecling aggrieved, the appellant, alongwith others,
submitted representation/appeal but no heed was paid. Being aggrieved of the
acts and actions of respondents, appellant, alongwith others, filed Writ Petition
No. 182/2012 but the same was sent to the Service Tribunal for proper

adjudication; hence the instant service appcal. /



4. Respondents were put on notice who submilted written replies/
comments on the appeal. We heard the learned counsel for the appellant as
well as the learned Additional Advocate General for the respéndents and

perused the case file with connected documents in detail.

5. Learned counsel for the appellant, after presenting the case in detail,
argued that the respondents had not treated the appellant in accordance with
law, rules and pblicy on the subject and acted in violation of Article 4 of the
Constitution. Hc argued that every civil servant had legitimate right of rising
up in government hicrarchy by means of promotion. Appellant had rendered
more than 20 yecars service on the post of Technologist (BPS- 17) and the
respondents were under Jegal obligation to initiate the process. of promotion in
the light of Service Structure notified in the year 2006 but they deprived him of

its benefits. He requested that the appeal might be accepted as prayed for.

6.  Learncd Dcputy District Attorney, while rebutting the arguments of
learncd counsel for the appellant, argucd that the Government df Khyber
Pakhtunkhwa, l.icaltlvli I.kparﬁnént notificd the approved Service Structure vide
notification dated -.10'.05.2006 whercin 57 cadres of Paramedics were
restructured into 14 cadres for one time up-gradation/promotion as mentioned
in sub-para-05 of the service structure. The notification of 10.05.2006 was
subscquently superseded by a notification dated 25.08.2006, wherein sub-para
05, regarding one time upgradation/promotion of Paramedics, was delcted. He
further argued that anomaly committec was constituted. by the llealth
Department wherein the promotion case of the appellant was discussed and

rejected as it was not covered under the policy. He further argued that as per
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and notificd in 2016 ]
in 2016 and during that time, the appellant had already retired

from
government service. He r
service. He requested that the appeal might be dismissed

-
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Arguments and record presented before us shows that the appellant was
scrving - TR )

ving -as qulcal echnologist (BS- 17) in the Health Department of
provincial government. In May 2006, the department approved a service
structurce éil?d 57\‘ cadres of Paramedics were restructured into 14 cadres and
there was a onc time upgradation/promotion in the light of Para 5 of the
notification which was later on dcleted vide another notification in Auguét
2006. An appeal submitted by the appellant before the departmental authority
for consideration of his promotion in the light of thosc notifications was
rejected after being considered by the anomaly committee constituted for that
purposc. This mcans that any subscquent promotions were to-be made on the
basis of scrvice rules framed after the restructuring of paramedics. When asked
about the scrvice rules, the departmental representative stated that the service
rules, after restructuring, were issued in 2016 and by that time the appellant
had retired from service and hence could not be considered for promotion.
When further inquired, learned counscl for the appellant confirmed that
appellant retired from service on 20.01.2013 whereas the other two appellants
in service appeal no. 206/2017- (Mr. Abdul Manaf) and 203/2017 (Mr. Farid

Khattak) retired on 13.02.2012 and 30.04.2008 respectively.
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are mandatory for governing the service of a civil servant at any post. In this
casc, after restructuring, the service rules were finalized in 2016 and before any

meeting of promotion committee could be convened under the newly notified

as the connected service appeals, are therefore, dismissed.
Cost shall follow the cvent. Consign,

AR
9. Pron()uncé({ in open court in Peshawar and given under our hands and

seal of the Tribunal this 04" day of April, 2024

ﬁ)/ (RASHIDA BANO)

Member(J)
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SA 205/2017

04" Apr.2024  0l.  Mr. Anwar Shah, Advocate for the appcliant present.
Mr. Asif Masood Ali Shah, Deputy District Attorney alongwith
Safiutlaly, f’;‘ocal Person for the respondents present. Arguments

heard and record perused.

02. Vide our detailed judgment consisting of 06 pages, the
appcal in hand is dismissed. Cost shail follow the event.

Consign.

03.  Pronounced in open court in Peshawar and given under
) - g . 1/, \
our hands and seal of the Tribunal on this 04" day of April,

2024.

(FARRYHA PAUL) (RASHIDA BANO)
Membsdr (15) | Member(J)
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