592/2016
07.12.2016 , Counsel for appellant and Mr. Khalid Mehmood, H C alongwith : .
A531stant AG for the respondents present. Learned counsel for the
- appellant submitted re)omder which is placed on file. To come up for -
arguments on _// Q Q beforeDB
3 (ASHFAQUE TAJ)
o MEMBER
rg L . .
) ) . : . . .
11.04.2017 ‘ Counsel for the appellant present. Mr. Muhammad Jan,
= g I " Government Pleader for the respondents also present. Learned counsel
' g ~ ~* for the appellant submitted order dated 16.03.2017 vide which the
Q‘“’§ R - - appellant has been réirflstated into service and ,-.requestéq for
g Q withdrawal of the instant :appeal. In this respect signature of learned
* : o T
§ o ' counsel for the appellant is taken on the side of order sheet as a token
% > ‘% of proof. The appeal in haind stands dismissed as withdrawn. File be
Yy © S e
('c‘)) §\\? ‘ con51gned to the record room. B
L 5 _ ANNOUNCED |
<o - { (
(Muhammad Amin Khan Kundl)

Membjcr L , : Member
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Shaﬁulia&m

11.04.2017

Counsel for the_ appellant présent. M. Muhémme}q Jan,

Government Pleader for the respondents also present. Learned counsel

* for the appellant submitted order dated 16.03.2017 vide which the

appellant has been ‘reinstated into serv1ce and requested for -

withdrawal of the instant appeal. In this respect signature of learned

‘counsel for the appellant is taken on the side-of order sheet as a token

of proof. The appeal in hand stands d1smlssed as withdrawn, File be
con51gned to the record room.

ANNOUNCED -
11.04.2017

(Ahmad Hassan) (Muhammad Amin Khan Kundi)
Member . . - Member -




Béfo‘re The Khyber Pdkh tunkhwa Service Tribunal Peshawar.

In ref: to Execution Petition No.____/2016
In _
Service Appeal No. 547 /2013.

i

Asad Mchmood, Inspector Police, presently working as DSP (Police) -und
posted at Directorate of Counter Terrorism (DCT) Special Branch (SB)
Khyber Pakhtunkhwa Peshawar........cc......... APPELLANT/PETITIONER.

VERSUS

1). Nasir Khan Durrani, the Provincial Police Officer Khyber Pakhtunkhwa, -
Central Police Office (CPO) Peshawar. '

2). Mian Muhammad Asif, the Additional Inspector General of Police/HQrs:
" Khyber Pakhtunkhwa, Police Line Peshawar.

3).  Salah-Ud-Din Khan, the Deputy Inspector General of Police Directorate of
Counter Terrorism (DCT) Special Branch (SB) Khyber Pakhtunkhwa
Peshawar. ...eceeereereienininenissessinnseneans v rrese e abe e s senes RESPONDENTS.

Execution petition for the implementation of the judgment/ ordérs

passed by this august Tribunal in Service Appea! No. 547/2013 decided on

'15-05-2015, titled above and to initiate contempt proceedings against the

delinquent respondents who, deliberately and intentionally have not yet

complied with the orders sura and they be asked accordingly to ensure

the early implementation thereof.

RESPECTFULLY SHEWETH:-

1) That the appellant/petitioner had préferred service appeal No. 547/2013
before this august Tribunal praying therein his due seniority from the date of

| his transfer- from the province of ‘Balucf'histan to this province with all allied -
benefits. The service appeal was, however finally allowed in favour of the

appellant/petitibner dated 15-05-2015 with the following directions/orders.




.. -OFFICE OE THE . o
INSPECTOR GENERAL OF POLICE
KilYBER PAKHTUNKIIWA

| PESHAWAR.
No.s: 707 - /17, dated Peshawar the 78 1632017,
ORDER :

" This order is hereby p assed 1o dispose of d(.parlim.nt.ll dppw.l unciu Rule 11-A of
I\hybcr Pakhtunkhwa Police Ruic—1973 submitted by Ex-Constable Shafi Ullah No. 2247. The

" eharge of i‘.‘d:‘.cz‘acc from duty for 63 months and 07 day: f

. . His appeal was filed by chmndl Police O“[LL(‘, Murdan \id«, order Endst: No.
JOZZ'LS dated 09.05.2016.

| e Meeting of Appt,ll.uv Board waus held on lO 03. 7017 wherein appellant was heard in
pubon Duruu7 hearing petitioner contended that his absence was not deliberate but due o fumily

issues / criscs. l’glmunu also contended that he will \.»xlhdmw his service appc..:l No. 592/2016 from

Service ¢ Tribundl. _

. Keeping, in view 07 vears long scrvice at the credit of the petitioner, the Board
- fdccxdw tImL the petitioner is hereby 1c~m>mtg,d in scrvice and the punishment of dismissal from
service ‘is ronvultd into minor pumbhmc.m ‘of stoppagie Wl one annual increment without cumulative
ei e The inlervening period mgludmv pu,nod ol abscace from duty 15 considered in service but not
c*ut) Hx. will not be entitled -for salary of the said numd FHe will lm ander special watch for one

:
¥ \—I.u:. f , : , e

This order is issued withithe spprevat Esffhi,!:c.(}.ur pétral Autiority!
: : :

1

{

(E\AJLLB-‘}R JhEHMAN BUG\'I)
. . A . AlG/Establishment,

A - - o For Inspector General of Police,
L : S ‘ Khyber Pakhtunkhwa,

: : ’ Peshawar.

//7007— (" ona o h .

7 -7 Copyofthe abo is forwarded 10 the:

N L Reg.ional Police Officer, Mardan.

2. District Police Officer, Mardan,

3. PSO 10 1GP/Khyber Pakhtunkhwe, CBO Peshaar,

.'4: PA 10 Addl: IGP/HQrs: lQ’.hyb'cr Pakhtunkhwa, Peghawar,
3., PA. o Df C/‘MQfo Khyber Pakhtunkhwa, Pesii
- 6. PAto r\IG/I;égui, Khyber Pakhtunkhwa, Pestuwry.
. 7. Office Supdt: E-1V CPO,Peshawar. ”
"8, Ccmral RC“Iblly Cell, CPO

Y. e e

o - ) ‘ © 0 Z'8eerat Nranch Data 261 T.0slcrMan ‘-‘.,f;-liJ.ZUN.d:.Vx

: ...ppu.lkdnt was dismissed from service by DPO, Mardan vldc OB No. 188, dated 19.01.2016 on the

A

s emmes svsteriabhns b6 v e s cmoin ams e e o

o
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AT S

whicH the appeltant was awarded major punishment dismissal

53
>, 43

from service. Against the impugned order, the appellant fil-él'.
departmental appeal which was also rejected on 9.5.2016, hencb

the instant service appeal.

JEB AR M

R
b

consideration and the appeal is within time, therefore, admit fo'r

3

. f ) ) ) ) i,
L—wbgular hearing, subject to deposit of security and process fee.

7

within 10 days. Notices be issued to the respondents for wlritt;e:?._ I
i e s 5
reply/icomments for 17.8.2016 before S.8.

Mcember

17.08.2016 Appellant in person and WMr. Muhamma:(:i'*ﬁ

[
I

Ghani, SI alongwith Addl. AG for respondents pré'se]j'\’f?.{,

Written reply submitted. The appeal is assigned to D.B f

" rejoinder and final hearing on 7.12.2016.

N .
g !
o _“‘lr»'»“




Form--A

FORM OF ORDER SHEET

-_(;oqrt,_of _
Case No._ ‘ A 592/2016 » o
:S.No. | Date of order. -Ord§3r or other proceedings with signature of judge or Magistrate
Proceedings : :
T 2 3 T
1 06/06/2016 . The appeal of Mr. Shafi Ullah presented today by Mr.
Muhammad Asif Yousafzai Advocate, may be entered in-the- ‘-
| Institution register and put up to the learned Member for proper _
[ order please. :
|
i : .
» ) ’ - REGISTRAR 77
2 . ,‘ . . , 1 o) + 8 -J al ¥ A’l
=6 — (6 . This case is entrusted to learned Mc.m‘bu./S..:(.nch f‘or.
: ‘ preliminary hearing to be put up there on _ ’fi - 4 - p(fo//é )

(N | (@‘

MEMBER

No one is present on behaif of the appeliant. Nocic'ef's' be

&
c'\
[
<
—

&

sued to the appeilant and his counsel. To come up for preliminary .,

=

saring on 20.6.2016.

Member
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

APPEAL NO. 522/ 22016

Shafi Ullah - V/S  Police Deptt:

INDEX
S.No. | Documents ' Annexure | Page No.
1. | Memo of Appeal - 1-4
2. | Inquiry report _ - -A- 05
3. | Penalty order ~ -B- 06
4. | Appeal. . - -C- 07-08
5. | Réjection order -D- 09
6. | Vakalat Nama L mmmee- : 10

- APPELLANT

~ THROUGH: ,@,

(M.A(SIF YOUSAFZAI),
(TAIMUR ALI KHAN),
e
(Syed Noman Ali Bukhari)
(ADVOCATES, PESHAWAR)
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

APPEAL NO.. S92~ /2016

Khyber Pakhtukhwa
Service Tribunal

VERSUS

1. The Provincial Police Officer, KPK Peshawar.
2. Deputy Inspector General Of Police Mardan Reglon 1.
3. District Police Officer Mardan.

............................(Respondents)

APPEAL UNDER SECTION 4 OF THE SERVICE TRIBUNAL
ACT, 1974 AGAINST THE ORDER DATED 21.1.2016
WHEREBY, THE APPELLANT HAS BEEN DISMISSED
FROM THE SERVICE AND AGAINST THE ORDER DATED
9.5.2016 WHEREBY, THE DEPARMENTAL APPEAL OF
THE APPELLANT HAS BEEN REJECTED FOR NO GOOD

GROUNDS.

PRAYER:

THAT THE ACCEPTANCE OF THIS APPEAL, THE ORDER
DATED 21.1.2016 AND 9.5.2016 MAY BE SET ASIDE
AND THE APPELLANT MAY BE REINSTATED WITH ALL
BACK AND CONSEQUENTIAL BENEFITS. ANY OTHER
REMEDY WHICH THIS AUGUST TRIBUNAL DEEMS FIT
AND APPOPRIATE THAT MAY ALSO BE AWARADED IN

FAVOUR OF APPELLANT

S

Shafi Ullah, Ex-Consable NO.2247 piary No.2 /O _
District Police Mardan. Datea b= é 25/
N SO PSRRI (Appellant)

.




| RESPECTFULLY SHEWETH: -
FACTS: | |

1. That the appellant joined the police force in 2008 and completed his
due training etc and total service of appellant was 8 years and also
has good service record throughout.

2. That the charge sheet and statement of allegation was served upon
appellant wherein the allegation against the appellant was absentia
of 11 days. The appellant properly replied to the Charge sheet and
denied all the allegations with justifications. As the appellant is not in
possession of charge sheet and reply, therefore he is unable to
annex the same. However the august Tribunal is requested to
requisition the same from Deptt:

3. That the inquiry was conducted against the appellant and gave his
recommendation that the period of absentia of 11 days was to be
counted as leave without pay and suggested for minor punishment.
(Copy of departmental Inquiry was attached as Annexure-A).

4 That final show cause notice was neither served upon the appellant
nor the appellant submitted reply to the show case notice.

5. That on dated 21.1.2016, the impugned order was issued wherein
the major penalty of dismissal from service was imposed on the
appellant under Police Rules 1975.. (Copy of order is attached as
Annexure-B). : ‘

6. That the appellant preferred departmental appeal against the order
dated 21.1.2016 but the same was rejected on 9.5.2016 for no good
grounds. (Copy. of Departmental appeal and rejection order
are attached as annexure-C&D).

7. That now the appellant come to this august Tribunal on the following
grounds amongst others. ~

GROUNDS:

A) That the impugned order dated 21.1.2016 AND 9.5.2016 are against
the law, facts, norms of justice and material on record, therefore not
tenable and liable to be set aside.




B) That the Absence Period mentioned in the charge sheet fully
explained in reply to charge sheet as well as before inquiry officer.
But despite that harsh view was taken and major penaity was
imposed.

C)That inquiry officer in his inquiry report recommended minor
punishment, but despite that the appellant was given major
punishment of dismissal from the service and not taken the
recommendation of the inquiry officers in to consideration and passed
the impugned order. Which is against the recommendations made in
the inquiry report, therefore, the impugned order is liable to be set
aside.

D) That the absence period is already condoned by the authority and
treated that period as_leave without pay. Then there is no ground
remained for punishing the appellant so impugned order is not
maintainable and liable to be set aside.

E) That even no reasons have been recorded by the authority for not
agreeing with the recommendations of the inquiry officer. This aspect
shows the arbitrariness on the part of authority.

F) That the penalty of dismissal from service is very harsh and not
~ commensurate with the guilt and the appellant is well qualified and
trained and belongs to poor famlly being the young police officer
deserves lenient view.

G) That the penalty of dismissal from service is very harsh which is
passed in violation of law and, therefore, the same is not sustainable
in the eyes of law

H) The appellant was not given final show cause notice which is
necessary requirement as per relevant rules and thus the illegal order
was passed. "

I) That the appellant has not been treated in accordance with law, fair
play, justice, despite he was a civil servant of the province, therefore,
the impugned order is liable to be set aside on this score alone.

J) That the appellant seeks permission to advance others grounds and
proofs at the time of hearing.




———

It is, therefore most humbly prayed that the appeal of the

appellant may be accepted as prayed for.-

THROUGH: -

S

APPELLANT
~ Shafi Ullah

JL;

(M.ASIFY FZAI),

" (TAIMURALI KHAN),

Y
Syed Noman Ali Bukhari
(ADVOCATES, PESHAWAR)




E ENQUIRY REPORTS AGAINST CONSTABLE SHAFI ULLAH NO 2247 2247

RLLEGATION -

Constab!e Shafi Ullah No. 2247, while posted at Pohce Statlon hergarh =

dehberately absented himself from the iawful duty vide DD No. 41-dated 21/10}’015 to- - |

date w;thout any Ieave/permlssmn of the competent authority.

E PROCE&DINGS:-

Inquiry proceedmg were mmated the defaulter constable was . surlmoned _‘" '

BeS|de coples of relevant daily diaries were requnsmoned from Pollce Stat:on Shergarh
| . . ) A ~,§

' -~and piaced on, enqurry file. | |

The defaulter constable on his reply stated that he was Ilvmg in a joiiit family '

‘
!

Now due to some-domestic problems he has been separated from “his- joint fam:ly 1,'. o

Therefore he remained absent from his official duties. He stated that he remained 11 days_ ',
absent vide DD No.41 dated 21.10.2015. The defaulter constable Shafs UlIah ’\lo 2247‘ |
asked for kindness of the h:gh ups. R SO

FINDINGS -

- The defaulter Constable has remained absent from the lawful duty rom 21-
10-2015 il 31 10.2015 (total 11 days) The defaulter Constable did not inform any Officer,

TTas regards hlS absence; nelther did he seek any Official leave from senior Officer Serwce L

Record of the defauiter Constable revealed that he has earned (24) bad entries w:th no

good entry while remain 150 days absence '

. Keepmg in view of the above facts and circumstance, the undersngn Ad came
' to the conclusion that his absent days may be counted as leave without an and he is

suggested for mmor pumshment ~ o I'?. ,/’7

ii ! L

Submltted please

Dy: Superintendent o Pohce

[ , e _ Ka?lang Clr'c!e s

No_____[SUKTG, dated__. [ [2015

ATESTED




MAWAN_DI&?TQ AR

OEBER -
v
My this order will disnose of the departmental inquiry, v vh*ch is cc:wi' oG
against f"ﬂms’iabﬁa Shafiuliah No. 2247, on the allcgations that fie, while posted at Police eht.ca ;

¢

absented mmsel*‘ from the lawful duty vide DD No 41 da *.ad “

Sher Garh Mardan, deiibcrately
the co*nyetent authon‘y He i

21.16.2015 to-date without any leave / permission cf
dai

recommended for.. doparimental - action by TEP/TBI vide his oﬁ jetter Nc. 317TR daind -
< % .

reflected on his performance, while dzscbaree hiis “offi cnl

11.11.2015. Kis this attitude advorsely
as defined in ule 2 (iii) f;

dity whish is an indiscipiine act and grass miscondact on his part

falice Rules 1973.

Tn “his sonrection, Censisble Shafiziiak No. 2247, was_issued checge
shest wvide & 07.2015 aed also procecded aga‘m*t :'vcgsfaneu.a“;,{
f:'ouv;x ke Abid ur Rehman DSP/Ralinag Wiardar, who after Aufiliing ncoessaty jusee! ocess;
?r;br"ifted his 'ﬁndi;zsrs 10 the tmgers vide his office eadorsement No. G8f

28 ck c"‘ in which no gos p*"v (.rr’ 24 'a..\ sn‘-xss werii

$9.12.2015. His L,x-vovs r~.co~a was ©
commv-, J '._m for mna.

fourd as the allegerions have been ssrablist

pupistvent. o oL
. Lo \: Pt

. . ] :
reached 1o the r'onc?uclo*) dwd. the ‘écge.i Cnnstab! Shafinltah Ke. 2247, is herely disuels 3

:, while his absence period weated &s leave w:thcuu .paviin

- frorn. service with immediate effsc?
exercise of the power vestea in me 1---1Aer the 2bave quoted rales. S e e
e T IR dath no
fhsder cnnouncod S
.3 Ne - :1\' - . ol
e SV 1 [25I6. ‘ . F R
. ! (Faisal Shan: ad)i’[‘z’
' . District Podize Ofirer,.
S 3 rdan. .. ..
l‘ﬂa\._,_ij-.-'m‘. _/GB - dated Marden the wuh b - 31 /2018 ' T
Copy for informatica and necessary zciion to:- o
:;';} ., .‘:' e e ",
1., The Deputy I.bpe\.h r Gereral of Folice Marf. Keg’oa—l I*uard SRR
7. The S.P Operations, ] Mssdan. - . T
wE . . . [ R AN A T
3, The DQP/}N.*S. Mardai. NSRS -
s TheP ay Officer {DPO) Mardan, . w
3 The B.C (OPO) Mardan. ‘ : . ,
5. The O §C (DPO) Mardas, .
‘ Y _’({

ﬁ”""r
Y i M-

.

1

© e e a e

-

e e e e

Mo et e st e .
. - ---". - . XY
. —— . . AN
Gun .,..__i"“‘t Ly e, T )
W, . .
_ PRI PO
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. l
. ' . EEFORE THE DEPUTY INSPECTOR GENERAL OF POLICE IVIARDAN REGION -1 -
- MARDAN

) . ) ) ’ "\._ . .1 . R ,
Subject: . * APPEAL AGAINST THE ORDER O.B NO. 188 DATED 19-01- 016 OF DISTRICT : l
POLICE OFFICER MARDAN,WHERE BY THE APPELLANT WAS AWARDED THE PUNISHMENT “ “ -
DISMISSEL FROM SERVICE”. ‘\ b

R/Sir' . . . : / e

it is submitted that : ' / .

\
The DPC Mardan had issued charge sheet No.995/R dated 13-07-2015 against

the Appe[lant with the following allegations. NN

“ That you constable Shafiullah No.2247, while posted at police statié‘r?slier ‘
Ghar, deliberately absented himself from the lawful duty vide DD Ng.41 dated | | : ,
21-10-2015 till 09-12-2015 without any leave / permission of the ¢ mpetent
authority

1. That the appellant is married with 01 kid. The parents of the appellant are died. The )
appellant has been enlisted as constable in police department on 02-01- h '
_During the month of October, 2015, the appellant remain posted at pol:ce stauon'
sher ghar. During this period, the issue of family partition of agncu!tural / resadent:al '
property was developed amongst our brothers/sisters.

}

|

|

{

l

2. That on 22-10-2015, a Jirga of the e!der of the family was scheduled to be held for f

the scttl*ment of the issue mentioned? at Para 1 above. On 21-10-2015, the . §

appellant requested for leave to be MHC/SHO but his request was not accepted. The ;

same day, the appellant left the police station and weat to his vi illage. The elders of - i
, the Jirga solved the issue but un fortunately the appellant was deprived from his. . ] .

residential rooms and the appeliant family was left on open ground with no sheltt}ar: t

ICEPRE T 3 } I

A

4

1

f

j

H

i

!

i

1

i

{

That the appellant was marked absent vice DD No.41 dated 21-10-2015 police + »

. "

(93]

station Sher Ghar. The appellant remained busy in construction of 02'separate
- rooms in his house and meanwhile, the appellant was charge sheeted and a
' departmental inquiry was initiated against him. '

4 That in response to the charge sheet, the appellant produced a detailed_.ahd
comprehensive before the inquiry officer mentioning therein all the facts regarding -
his absence but was not considered. The appellant was dismissed from service vide | .
0.8 No. 188 dated 19-01-2016 by DPO Mardan. { Copy of O.B No.188 dated 15-01-

70"5 is enclosed )

5. That from the date of dismissal from service till date the appellant remained-in
mental agony and did not make an appeal within due period. The absence of the
: appellant was not deliberately but was due to family crises / issue'after the death of

appellant parents.

6. That there is no denying that the appeal is time bared but | would like to state that it
is well settled pnnc;ple of law that procedural technicalities should not be allowed
on dispensation of substantial justice. procedural laws are meant'to advance the
cause of justice and not thwart it. The supreme court of Pakistan in'criminal original
petition No. 90/2009 has further emphasized that while dé:"ciding a case principles of -,
o natural justice “audi alteram partem” and other fundamental rights “shou!d,obe '
observed which guarantee the right of appellant. ~

B T I

RS- Y I UR S A

e e \"*.‘ : ‘ . ‘
LY o o !

A




PRAYER: ’

[}

Lltis requested that the Appeal of the Appellant may kindly be accepted and

Order of the pumshment be set aside on the following grounds:- N

A)

B)

Q)

D)

)

~N
The allegations i.e the alleged absence is not intentional but was due the family

issue/ crises

The Appellant was not given any opportunity of "PERSONAL HEARING”. by the
competent authority at the time of passing of impugned pumshment Order
which is contrary to the Policz rules 1975, hence great-injustice was extended

The Appellant was not given “FINAL SHOW CAUSE NOTICE” by the- competent
authonty, wh:ch was the necessary requn’ement as per ‘relevant rules and thus
the illegal Order was passed.:

In addition to the above facts, the E.O has also made certain wregulantnes and

. has dashed the ruies and regulations to the ground. The present inquiry, so. for f
. conducted lSjUSt an eye wash and amounts to fill in the blanks. I

I3

The Appellant performed his duties eﬁ‘cuently, honestly, wuth great zeal and
never showed any in efficiency and negligence during his service. Except the

l(eepmg in view of the facts and c1rcumstances menttoned

" above, it is humbly requested that the Appeal of the Appellant may
kindly be accepted and e m-pugne O'dor.passed by DPO Mnrden '

R L] USRIy

s o g e e

may kmdly be set aside. N ) :
Yours Obedlently,

/06’/7_0/6

Cons ble Fl ULLAH No 2247
Dlstrlct POIICG Mardan.

(Now Dismissed from service)' R

L e

‘mare charge of absence. c e T A

s S s vy mh-.;-am’ﬂ

[ .
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ardan Regidn 'Mardan iivexeicise 5t

authority, thus the appeal 1s.£11ed f01 ]

OROER ANNOUNCED, |

No.

. t:P
w/t to his officé Memo:! No 245/L'

record in yom‘ office.
(D“ﬁl‘)

e

———
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 VAKALAT NAMA

S ‘1o o
N THE COURT OF_Sguir'te. %AM ' /7%M -
| !@ﬁ M - AN ' (Ap'pellanvt)'

, 4 (Petitioner)
. (Plaintiff).
VERSUS

¥ : S 5%6& P&é.él | .. (Respondent)
. ‘ [ - P .(Defendant)
BT A !%% UYLlas,

. Do hereby appoint and constitute M.Asif Yousafzai, Advocate, Peshawar,
to appear, plead, act, compromise, withdraw or refer 1o arbitration for me/us
as my/our Counsel/Advocate in the above noted matter, without any liability-
for his default and with the authority-to engage/appoint any other Advocate/
Counsel on myj/our costs. o - - -

I/we authorize the said Advocate to deposit, withdraw and receive on my/our,
behalf- all sums and amounts payable or deposited on my/our account in the-
above noted matter. The Advocate/Counsel is also at liberty to leave my/our
case at any stage of the proceedings, . if his any fee left unpaid or is’
outstanding against me/us. ' | - '

Dated : /20

( CLIENT )"

o ACCEPTED '

M. ASIF YOUSAFZAL |
~ Advocate |

M. ASIF YOUSAFZAL

- Advocate High Court, S ‘ : Mﬂ)daxx

- Peshawar.

" QFFICE:

Room No.1, Upper Floor,

Islamia Club Building,

Khyber Bazar Peshawar.

Ph.091-2211391-
0333-9103240
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— ;.‘ BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA
PESHAWAR.

<f Service Appeal No. 592/2016

4

Y

' Shafiullah Ex-Constable No. 2247 District )
sMardan..........ooo PRSP PP Appellant.
VERSUS. .

District Police Officer, Mardan

& others Respondents.

-t Parawise comments on behalf of respondents are submitted as under:-.
Respectfully Sheweth:

E
! ; PRELIMINARY OBJECTIONS:- .
' That the appellant has not come to this Honourable Tribunal with clean hands.
That the appellant has got no cause of action. ' '
That the appellant has concealed material facts from this Honourable Tribunal.
That the appellant is estopped by his own conduct, by law to bring the instant appeal.
That the present appeal is bad in its present form hence not maintainable and liable to
be dismissed.

6. That the appeal is bad due to non-joinder of necessary parties and mls-Jomder of

unnecessary parties.

7. That the instant appeal is barred by law & limitation.

S~ REPLY ON FACTS. :

NAEE IR

. C .
1. First part of Para-1 is correct, however, his service carrier is filled with a series of

red/bad entries (almost 24 in Nos.). He has also been .imposed upon several major
pena]'ties, including twice dismissals. (Copies of red/bad entries are attached as
Annexure-A). _ '.

2. Correct to the extent of serving of charge sheet & statement of allegations, but the
reply submitted thereto was not satisfactory. Besides, had the appellant been not

provided charge-sheet etc. then how could he provide enough information for filing

the instant service appeal before the Honorable Tribunal.

3. . Correct, the appellant was recommended for minor punishment by the ehquiry
officer. However, the respondent No. 03 as competent authority did not agree with the
recommendation of the enquiry officer and proceeded against appellant, while
keeping his bad service carrier in view, and thereby dismissed him.from service.
(Copies of previous major penalties are attached as Annexure-B & C).
4. There is no provision of final Show Cause Notice, hence, derﬁed.
5. Pertains to record.
6. Correct to the extent of rejection of departmental appeal but on valid grounds.
Be‘sides,. the appellant was also heard in person in orderly room but he could not 1
* present any cogent reasons in defence, hence, dismissed from service: |
7. | Incorrect. The appellant holds no legal grounds to stand on.
REPLY ON GROUNDS:- | |
A. Incorrect. The impugned'orders dated 21.01.2016 & 09.05.2016 are in accordance with

;,‘ , law, facts, norms of justice & material on record, hence, tenable in the eyes of laws.

B. Incorrect. The punishment awarded was in accordance with the rules/law.




C. Incorrect. The competent authority did not agree »with the recommendation of the enquiry
officer and p‘ﬁnisﬁed the api)ellant as he»deservéd under rules/law.

D. Incorre;ct. The enquiry officer just recommend but it is the‘respondent' No. 3 as competent
authority to award méj or penalty on the appellant by keeping his previous record in view. '
Besides, his penalty of “leave without pay” is based on the pllinciple of “No work no
pay” |

E. Incorrect & baseless, hence, denied. As replied above.
F. | Incorrect. The | appellant has been awarded punishment as he deserved penalty under

rules/law.

@

Replied in the preceding Para-“F” above.

H. Incorrect. There is no provision of final Show Cause Notice in the rules/law.

I. Incorrect. The appellant has been treated as per rules/law, hence, the penalty of dismissal
is liable to be maintained. '

J. The respondents also seek - permission of this Honourable Tribunal to present
further/additional, if any, grounds etc. at the time of arguments.

PRAYER:-
Ttis therefore, prayed that the appellant’s plea holds no legal grounds and he does

~ not deserve to be retained more in service as prayed for. His appeal may please be dismissed o
* with costs. A ' '

e
// -
" Provincial Poljee Officer,

Khyber Pakhtunkhwa, Peshawar. ‘
" (Respondent No. 01)

¢ ( .
Dy: Inspector General of Police,

Mardan Region-1, Mardan.
{Respondent No. 02)

0

District Police Officer,
Mardan.
(Respondent No. 03) -
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16. LEAVE, 'ABSENCE AND IN SERVICE

A'll‘pe'riods"not'éountiiig’f’ap'prdved service” to entered in red ink.

i

CGATE | EXTENT

Desc ription of leave i.e. Privilege. hospi-
: : tal, sick leave, or farlougl, or of absence,
" No.of District : or forfeiture of approved service.

- Order

To .
All entries to be initialled, by Superinten-
dext of Police.

Yéars'_. ‘ g
Months_ .
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CHARGE SHEET UNDER KPK POLICE RUL'E‘S 1975

1, Faisal Shahzad District Police Officer, Mardan as competent authority

hereby charge you Constable Shafiullah No. 2247, as follows..

That you’ constable, while posted at Police Station Shergarh, deliberately
absented youréelf from the lawful duty vide DD No. 41 dated 21.10.2015 to-date without any
leave / permissioﬁ of the competent authdrity. You are recommended for departmental action by
DSP/TBI Mardan vide his office letter No. 317/R dated 02.11.2015. |

“This ampﬁnts to grave miéConduct on your part, wénanting departmerital .
action against you, as defined in section ; 6 (l)A(a) of the KPK: Police Rules 1975. ‘

I By reason of the above, you appear to be guilty of misconduct under section — 02 (i1i) of
" the KPK Police Rules 1975 and has rendered yourself liable to all or:any of the penalties
as speciﬁed in section - 04 (i) a & b of the said Rules. |
2. "You are therefolre, directed to ‘submit your written defense vﬁithin seven 'days'bf the
receipt of this char‘ge sheet to the enquiry officer.

- Your written defence if any, should reach to the eﬁquiry officer within the specified

U8}

period, failing which, it shall be presumed that you have no defense to put-in and in that
‘case, an ex-parte action shall follow againét you.

4. Intimate whether you desired to'be heard in persons.

9

(Fdisal Shahzad) PSP '
District Police Officer,
. € Mardan.
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()FF ICE OF THE DISTRICT I’OLICE OFFICER MARDAN-

ey -
2. _ /A 5[; _/RID.A-PR197.
| | T vated__ /) =/~ __pos

DISCIPLINARY ACTION UNDER KPK POLICE RULES — 1975

I, Faisal Shahzad District Police Officer, Mardaﬁ as competent authority
am of the opinion that Constable Shafiullah No. 2247, rendered himself liable to be proceeded
against as he committed the following acts/omission within the meaning of section-02 (iii) of
KPK Police Rules 1975.

STATEMENT OF ALLEGATIONS

That Constable Shafiullah No. 2247, whlle posted at Pollce Station
Shergarh, deliberately absented himself from the lawful duty’ vide DD No. 41 dated 21.10.2015 .

- to-date without any leave / permission of the competent authority. He is recommended for

departmental action by DSP/TBI Mardan vide his office letter No. 317/R dated 02.11.2015. -

2. For the purpose of scrutinizing the conduct of the said ofﬁmal with
_1e£crencc to the above allegations Abld Ur Rehman DSP/KTG Mardan is appointed as
Enquity Officer.

3. The enquiry officer shall conduct proceedings in accordance with
provisions of Police Rules 1975 and shall provide reasonable opportunity of defense and hearing
to the accused official, record its findings and make within twenty five (25) days of the receipt of
this order, recommendation as to punishment or other appr0p11ate action against the accused
officer. :

4. The accused officer shall join the ploceedmgs

date, time and
place fixed by the Enqulry Ofﬁcer .

(Faisal Shahzad) PSP
strict Police Officer,
5& Mardan

OFFICE OF THE DISTRICT POLICE OFFICER, MARDAN
No.__ //J€ /R daedMardanthe [/~ //~ pois.

Copy of above is forwarded to the:

1. DSP/KTG Mardan for initiating proceedings against the accused
VL ‘ ‘ . official / Officer namely Constable Shafiullah No. 2247, under Police
~ Rules, 1975.
2. Constable Shafiullah No. 2247, with the dlrectlons to appear before _
the Enquiry Officer on the date, time and place fixed by the enqu1ry :
officer for the purpose of enquiry proceedings. '

*****||:*****
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: ‘ENQUIRY REPORTS AGAiNST CONSTABLE SHAFI ULLAH E\.O 2247

- 'ALLEGATION»

. and placed on enquury fate

.\.

Constable' 'Shafl Ullah No. 2247, while' posted at Police Statlon Shergarh, A

'delrberately absented hlmself from the lawful duty v1de DD No. 41 dated 21/1 0/2015 to-" -
- date wuthout any Ieave/permrssuon of the competent authorlty :

PROCEED!NGS:'- i

: Inqwry proceedlng were initiated, the defaulter constable was summoned c
BeSlde coples of relevant dally dlarles were requtsntloned from Police Station Shergarh

- The defaulter constable on his reply. stated that he was living i in a joint famlly
Now due to some domestlc problems he has been separated from: hls joint: famlly

" Therefore he rema:ned absent from. his official duties. He stated that he remamed 11 days |
~ absent wde DD No’41 dated 21. 10 2015. The defaulter constable Shafi Ullah No: 2247

asked for kindness of the high ups.
FINDINGS -

The defau!ter Constable has remalned absent from the lawful duty from” 21-

] 10«2015 t!ll 31.10.2015 (total 11 days). The defaulter Constable did not inform any Ofﬁcer
. as regards his absence; neither did he seek any Official leave from senior Officer. Service

Record of the defaulter Constable revealed that he: has eamed (24) bad entries. w:th no
good entry while remain 150 days. absence '

Keeping in view of the above facts and circumstance the undersigned ca“rn:e ‘

- to the conclus:on that his absent days may be counted as Ieave without. pay and he is

suggested for minor punishment.

Submitted please.

(}j o
‘Dy: Superintendent  of Police

Katlang Circle .

‘”{ ISUKTG, dated_ [ 1 /212015

/
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My this order wiil dis pose of the depaitroental inquiry, which is conducted

sosinst Constable Shafinllah No. 2247, on the allegaiions that he, while posted at Police Station

T [ i

[

Sher Gath Mardan, d\,,hbemteiv ahsented himself from the lawiul duty vide DD No. 41 datcd
91.10.2015 fo-date without any leave / permission of the competent authority. He is
recomnended for departmental action by DSPITBI vide his office letter No. 317/R dated
11.11.2015. His this attitude adversely reflected on his performance, while dlscharge his ofI.c*ai
duty which is an indiscipline act and grass isconduct on his part as defined in rule 2(jii) of
Police Rules 1975. A
In this counection, Constable Sﬁaﬁuﬁﬂah No. 2247, wes msued charge

shest vide this office No. 995/R, dated 13.07. 2013 and also proceeded against d«"oor*mema ly
’z:’i_-:_;’oug;b ihe Abid ur Rehman DSP/Katlang M«an’@am who afier fulfilling necessary process,
submitied his findings to the um ‘es:sig'aed vide his office endorsement No. 06/3T dated
(9.12.2015. His previous record was ¢ chacked in which no good entry and 74 bad entries were
found a5 the allegations have besn estabiished against him and 1e ommendeo him for minor

punishment.

Afrer going through inquiry file and also heard per soaahv the undersigned

onched o the conclusion that the alleped Constable Shafialiah No. 2247, is hereby dismissed

feom servics with immediate effect, while his absence period treated as leave without pay in

O 58

sveroise of the power vested In me L under the above quoted rules.

| (Faisal Shahzod) PSP
{ District Police Officer,
Ll @ dan.

& ——

Moo Toows  /GB dated Wiardan the r=bi — i /2016
{ ‘0‘0 v for ins formaiion and r\ccessary action to:-

The Deputy Inspecior Cieneral of Police Mardan Region-1, Mardan,

i.

7. The S.F Opstaiions, | _Vlaman.

1. The DSP/HGrs: Mardan.

4. The Pay Officer (LPO) Mardan.
5 The B.C (DPO) Mardan.

6. The OHC PO Ma rdag
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ORDER.
L ' This order will dispose-off the appeal preferred by Ex-Constable

‘¢

e s mm——asar gy

Shafl Ullah No. 2247 of Mardan District Police against the order of District Police Officer,
Mardan wherein he was awarded Major punishment of Dlsnussal from serv1ce vide OB:
No. 188 dated 19.01. 2016.

Brief facts of the case are that, he while posted at Police Station

- — -

c'hergarh deliberately absented h1mself from the lawful duty vide daily diary No. 41
dated 21.10.2015 to the date of dismissal without any leave/ perrmssmn of the competent
authority.. His this attitude adversely reflected on Es}erformance, while d1schargmg of
his official duty which is an indiscipline act and gross misconduct on his part. In this
connection he was charge sheeted and also proceeded against departmentélly thr'ough
Deputy Superintendent of Police Katlang, Mardan, who after fulfilling necessary process
submitted his findings to District. P'ol.ice éfﬁéer, Mardan. His previous record was checked
in which no good entry and 26 bad entries were found as the allegahons have been
established against him and recommended him for minor _Iiumshment After going

through inquiry file and also heard personally by District Police Officer, Mardan who

reached to the conclusion and the alleged Constable was dismissed from service.

1 have perused the record and also heard the appellant in Orderly
Room held in this office on 04.05.2016, but he failed to ]ush.fy his absence and could not
produce any cogent reason about his absence“:l;f_\;refore, I Muhammad Tahir Deputy
Inspector General of Police, Mardan Reglon-l Mardan in exercise of the powers conferred
upon me reject the appeal and do not interfere in the order passed by the competent

authority, thus the appeal is filed forthwith.

ORDER ANNQUNCED ’ /"{ A A@‘—

(Muhammad Tahir) PSP-
Deputy Inspector General of Police,
Mardan Region-], Mardar&cvg

No.3E272-  [ES, Dated Mardan the 07{/ 0S5  po

Copy to District Police Officer, Mardan for information artd necessary action
w/1 to his office Memo: No. 245/LB dated 18.04.2016. His service roll is returned herewith for
record in your office
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B’Ei?ORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA,
' -PESHAWAR. ' :
Service Appeal No. 592/2016 :

Shafiullah Ex-Constable No. 2247 District |

Mardan. . ... ..o e teeiieeerenenin.Appellant.
VERSUS. '
District Police Officer, Mardan '
L OTNCES. .. vt e — Respondents.
COUNTER AFFIDAVIT.

We, the respondents do heréby declare and solemnly affirm on

oath that the contents of the Para-wise comments in the service appeal cited as subj ect are true

and correct to the best of our knowledge and belief and nothing has been concealed from this

Honourable Tribunal.

(Respondent No. 01)

(A
Dy: Inspector General of Police,

“Mardan Region-I, Mardan.
(Respondent No. 02)

O

- ]?istrict Police Ofﬁcer,
Mardan. :

(Respondent No. 03)

AR

PIENURTO




BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA,
PESHAWAR. - '

selice Appeal No. 592/2016

Shafiullah Ex-Constable No. 2247 District

Mardan............. PP P PP Appellant.

A VERSUS.
District Police Officer, Mardan ,
& OtNEIS. ... e Respondents.

AUTHORITY LETTER.

Mr. Muhammad Shafiq Inspector Legal, (Police) Mardan is hereby
authorized to appear before the Honourable Service Tribunal, Khyber Pakhtunkhwa, Peshawar ih
the above captioned service appeal on behalf of the respondents. He is also authorized to submit
all required documents and replies etc. as reﬁresentative of the respondents through the Addl:

Advocate General/Govt. Pleader, Khyber Pakhtunkhwa Service Tribunal, Peshawaf.

Provi iaW
Khyber Pakh wa, Peshawar,

(Respondent No. 01)

‘ a
. '(/Z,——“——-f
Dy: Inspector Generalof Police,

Mardan Region-I, Mardan.
- (Respondent No. 02)

®

District Police Officer, -
7 Mardan.
" (Respondent No. 03)

&
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BEFORE THE KPK, SERVICE TRMNAL, PESHAWAR.

Service Appeal No. 592/2016

Shafiullah VS Police Deptt:

.............

RESPECTFULLY SHEWETH:

Prélimina[y Objections:

(1-7)

All objections raised by the respondents are incorrect and

baseless. Rather the respondents are estopped to raise
any objection due to their own conduct.

FACTS:

1.

- First portion of para 1 is admitted correct hence no comments.

While the rest of para is incorrect hence denied.

First portioh of para 2 is admitted correct hence no comments.
While the rest of para is incorrect as in reply to.charge he

submitted his genuine reason for his absence but the

department did not consider his genuine reason and dismissed
him on 11 days absence. Moreover the appellant submitted

reply to charge sheet but he did not keep a copy of that with

himself.

First portion of para 3 is admitted correct hence no comments.
While the rest of para is incorrect as per superiors courts
judgment the authority should give reason for not agreeing
with the recommendation of inquiry officer, but in the instant
case the authority did not agree with recommendation of minor
penalty of the inquiry officer and imposed major punishment of

-dismissal from service without giving any reason which shows
- the arbitrariness of the authority.
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Incorrect. For sake of proper administration of justice and
proper chance of defence, the respondents were required to
issue final show cause notice to the appellant.

No comments.

Incorrect. While para 6 of the appeal is correct.

Incorrect. The appellant has good cause of action therefore

. come to this august Tribunal for the redressal of his grievance.

GROUNDS:

A

Incorrect. The impugned orders dated 21.01.2016 and 9.5.2016

are against the law, facts, norms of justice and material on -

record, therefore not tenable and liable to be set aside.

. Incorrect. The punishment awarded was not in accordance with

the rules/law and punishment awarded to the appellant did not
commensurate with the guilt of the appellant.

Incorrect. as per superiors courts judgment the authority
should give reason for not agreeing with the recommendation
of inquiry officer, but in the instant case the authority did not
agree with- recommendation of minor penalty of the inquiry
officer and imposed major punishment of dismissal from service

without giving any reason which shows the arbitrariness of the

authority.

. Incorrect. When the absence has already condoned by treating

his absence period as leave without pay then there remain no
ground to penalize the appellant on absence.

Incorrect. As replied above in para D.

Incorrect. While para F of the appeal is correct.

. Incorrect. As replied in para F.

. Incorrect. For sake of proper administration of justice and

proper chance of defence, the respondents were required to
issue final show cause notice to the appellant.




I. Incorrect. The appellant has not been treated as per rules/law
hence the penalty of dismissal is liable to be set aside. ce

J. Legal

It is, therefore, most humbly prayed that the appeal
- of appellant may kindly be accepted as prayed for.

B S M N )

APPELLANT

Through: @ I |
= ¥

( M. ASIF YOUSAFZAI ) | f“
ADVOCATE SUPREME COURT, o

&

LOMRE BRI
R T

( TAIMUR ALI KHAN )
ADVOCATE HIGH COURT."

AFFIDAVIT

It is affirmed and declared that the contents of rejoinder are
true and correct to the best of my knowledge and belief.

QJ

DEPONENT

Distt: Coukt Peshawar
‘. .
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