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BEFORE THE HON’BLE SERVICE TRIBUNAL PESHAWAR

Service Appeal # 167/202{/

M. Fida KBaN. . ooueereiimmmienrssssssisssaesannssesstausansstressnrsssssssssenss Appellant

VERSUS ’
Govt. of Khyber Pakhtunkhwa & others....cecccaeeccrensaannannencoses vesssees oso.Respondents
AEFIDAVIT

I, | Masood Ahniad, Secretary, Elementary ‘& Secondary
_Eduéation, Department do herby solemnly afﬁrm and declare that the
contenfs of the accompanying para-wise comments, submitted' by the
respondents, are true and correct to the best of my knowledgé and belief and

nothing has been concealed from this Honorable Court.

I8
|

It is further, stated on oath that in this appeal the answering
Respondents have neither been placed ex-parte nor has their defense

been struck off.,

E&SE Department Peshawar
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GOVERNMENT OF KHYBER PAKHTUNKHWA | l

ELEMENTARY & SECONDARY EDUCATION DEPARTMENT
' Phorie No. 091-9211128 \

4 | Brock “p* Civil Secretariat, Peshawar

AUTHORITY LETTER

| ‘f" ‘
Ttis certified that Mr. Sajld Ullah, Section Officer tthlgatlon-II)

Elementary & Secondary Education Department Governmenit of Khyber
€. comments on

Pakhtunkhwa, Peshawar is hereby authorlzed to submit parawis 4

behalf of Secretary Elementary & Secondary Education Department Peshawar -

Service Appeal # 167/2023{ Case Titled Mr. Fida Khan vs Govemment of

Khyber Pakhtunkhwa through Secretary Elementary & Secondary Educatlon
" Department Khyber Pakhtunkhwa, Peshawar. } '

f‘.

Secretary
E&SE Department Peshawar
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" BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
In Service Appeal No. 167/2024
Mr. Fida Khan, HM (BS—17)..............................................................Appellant.
Versus

Chief Secretary to Govt of KPK Peshawar......... .. Respondents.

PARAWISE COMMENTS ON BEHALF OF THE RESPONDENTS NO.01,02 & @8, .. o paxhtukhwi

sarvice Tribuna

Respectfully Sheweth

P y ’ . Dinry No-uﬁL

Preliminary Objections: : ‘ , ;,l/
Dagcdﬁwgzﬂ"':*

1. That according to Honorable Peshawar High Court Peshawar judgment on dated
18-11-2009 in writ petition No. 2937/2009. It has been observed that it is not befitting for
teachers to hold administrative posts because they are getting benefits, but the students are
suffering thus, they shall go to their respective places.

2. That the Respondent has adopted the proper law and procedure by exercising powers uw/s
10 of Civil Servant Act, 1973, which is as under:-

«10. Posting/Transfer every civil servant shall be liable to serve
anywhere within or outside the Province in any post under the
Federal Government, or any Provincial Government or local
authority, or a corporation or body set up or established by any
such Government.

Provided that nothing contained in this section shall apply to a
civil servant recruited specifically to serve in a particular area or
region: :

Provided further that where a civil servant is required to serve in
a post outside his service or cadre, his terms and conditions of
service as to his pay shall not be less favorable than tho'se to which
he would have been entitled if he had not been so required to
serve”

In light of Section-10, desired posting is not the perpetual right of a
civil servant and the department concerned can transfer any civil servant to serve at the

given place as mentioned in the transfer/posting order, while the civil servant cannot

refuse compliance.

3. The Honorable Supreme Court in Mrs. Shilpis Bose and Others vs State of Bihar and
others 1991 Supp.(2)SCC-659 went into in the issue of guidelines and has upheld the

transfer orders of the employee in the following words:-

“In our opinion, the Courts should not interfere with a transfer order
which are made in public interest and for administrative reasons
(unless the transfer orders are made in violation of any mandatory
statutory rule or on the ground of mala fid. A Government servant
holding a transferable post has no vested right to remain posted at one
place or the other, he is liable to be transferred from one place to the
other. Transfer orders issued by the competent authority do not
violated any of his legal rights. Even if a transfer order is passed in -
violation of executive instructions or orders, the Courts ordinarily
should not interfere with the order instead affected party should
approach the higher authorities in the Department. If the Courts
continue to interfere with day to day transfer orders issued by the
Government and its subordinate authorities, there Yvill be complete
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chaos in the Administration which would not be conducive to public
interest. The High Court over looked these aspects in interfering with
the transfer orders”

Therefore, in light of the above situation the present appeal is not

maintainable and liable to be dismissed with costs.

o4 That the appellant has got no cause of action against the respondents.

That the appellant is just wasting the precious time of this Honorable Tribunal.

That the appeal in hand is just filed to pressurize the respondents for getting unfair
and undue service advantages. = <

B AP cL T
AT

¢ That the appellant is estopped by his own conduct to file the present appeal.
: A T ) .
That the appellant basically belongs to Teaching Cadre, while he has been placed

+:[n* Management Cadre on needy bases whereas on the availability of suitable
- officer BPS-17 Notification dated 31-03-2023 was issued in public interest.

9. The appellant is BPS-17 officer and was entrusted with duties of SDEO on
negdy[ﬁ@mpormy basis, the said notification was withdrawn on 05-10-2023 on the basis of
localcommumty complaints. Therefore, the appeal on this score alone is liable to be
‘dismissed.

10.  That the appellant concealed material facts from this Honorable Tribunal, therefore
is not entitled for any relief.

11, That, according to the Central Administrative Tribunal Delhi in the case of Sh
Jawahar Thakur vs Union of India held on 19% June, 2015 that is more than stare decisis
that transfer is an incidence of service and it is for the Executive/Administration to decide
how to and where to use its employees subject to the condition of their appointment in the
best interest of the organization and public service. It is not always possible and feasible to

record strong reasons for allowing an officer to continue at a particular station for a few

years or more or less.

12.  That according to the various judgments of this Honorable Tribunal, “The need of
experienced staff at the respective places cannot be said to be arbitrary. Therefore, the

Notification dated 05-10-2023 is in accordance with law.

13.  That in case Mst. Parveen Begum vs Government this Honorable Tribunal in

Service Appeal No 1678/2022 by DB discussed thoroughly the posting/transfer of wrong

14.  That according to section-10 desired posting is not perpetual right of a civil servant
and department concerned can transfer any civil servant to serve at the given place as

mention in the transfer/posting order, while the civil servant cannot refuse compliance.
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On FACTS
| 1 Pertains to record. I’
) Pertain to record. . | i
3. Pertaln to record. . 1 .
4 In response of Para-04, it is stated that the department is not satisfied due to the

un-professional and mal conduct of the appellant. There are numerous complaints

against the appellant in just a small Spain tenure of his impugned tanure (Copies of

complaint is Annex-A). E

5. In response of Para-05, it is stated that beside many complaints agaimf;t the appellant he
was transferred to his original post being Teaching Cadre employee :in the best public
interest. *

6., Incorrect, hence denied. As stated above that there were numerous c:)mplamts agalnst
the appellant and as he was posted on the impugned post due toiunavallablhty of

| suitable candidate of Management Cadre. Therefore, his posting on t]!1e impugned post
is not mandatory and he is duty bound to serve anywhere throughout the province
wherever he might be given the task. |

7. . Incorrect, the departmental representation of appellant was not competent and against
the rules, hence was not maintainable. ‘ ‘ - i

8. Incorrect, hence denied in toto.

Qn Grounds: |
A. Incorrect, the appellant belongs to Teaching Cadre while the impugned.post belongs to
Management Cadre. Moreover there -are numerous complaints against the appellaht.
B. Incorrect, hence denied in toto. Detail explanation has been given above.-i'
C. Ineorrect, hence denied in toto. The appellant has stated e false story for sécuring sympathy
of this Honorable Tribunal? his conduct is cleared from the above annexeld complaints. .
D. Incorrect, hence denied in Toto. As replied above. ' . }

E. Incorrect, this pray of the appellant has already become infructuous.

any merits may kindly be dismissed with special compensatory cost

Incorrect, the appellant was posted against Management Cadre Post for need bases and
there is no specific tenure for any wrong posting. , : i
That the respondent seeks/permission for advancing additional points at the time of

1
arguments.

It is therefore, most humbly requested that the appeal in hand being dev01d of -

7

&SE Department Peshawar,
(Respondent Nos. 01 02 & 63

|
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GOVERNMENT OF KHYBER PAXHTUNKHWA.

ELEMENTARY AND SECONDARY BDUCATION DEPARTMENT
Block-"A" Opposite MPA's Hostel, Civil Sceretariat Peshawar

Vhinae Mo, O 01.9223544.

Dated-Peshawar thie-February 16,2022

NQT!F!CATION

own pay & scale, with. imwxedraﬁe effect,in tm public. Interestandﬁll*further orders

SECRETARYTO THE GOVT: OF KHYBER PAKHT !JNKHWA
. E&SE DEPARTMENT .

Endst: of even Ncr &da‘té;
Copy forwarded for information to the: -

1. Accountant General, Khyber Pakhtunkhwa, Peshawar
2. Director, E&SE KhyberPakhtunkhwa, Peshawar.

3. . District Education Officer (Male) Horih Waziristan, -
4

1he official website of the department.
District Accounts-Officer North Waziristan. .
PS to Secretary, E&SE. Department, Khyber Pakhtunkhwa

- Official concerned.’
© Master file. '

GNMdn

"NB.SO(MC E&SEDI&MG‘ 3024/POSTING/T RANSF’ERITC Mr. Fida Khan, SST Bio- .
Chemistry (BS-16)-GH& Sahib Jan Kot, North Waziristan is hereby transferred and _
posted as SDEG (Male) Razmak, Norih Waziristan, against the vacant: post, in: hTs ST

Director EMIS, E&SE Department with the request o upload the: same on- i

R U




GO VERNrﬁENT OF KHYBER PAKHTUNKHWA
B{&“ﬁhiwzmy AND SECONDARY EDUCATION DEPARTMENT
og

" Opposite MPA’s Hostel, Civil Sccretariat Peshawar @
Phone No. 09192100626

Bated: & October 2023
NOTIFICATION

NO.SO(MC)ERSED/4-16/2023/Postin [TransferiSDEQINW: The following posting/

transfer are hereby ordered as mentloned against each, with immediate effect, in the
best public lnterest

Mr. F Flda Khan

e soeo (Male) | Hoad Master GHS "V.S8No.2
BS-17 Rezmak North Mandey Khel No:th
. Waziristan Waziristan. :
2 | Mr. Hablb Ullah Jan | Head Master GHS | SDEO (Male) Rezmak | V.S.No.1
TC BS-17 Mandey Khel North | North Waziristan
Waziristan. ' ' |

SECRETARY TO GOVT: OF KHYBER PAKHTUNKHWA

E&SE DEPARTMENT
Endst: of even No.& date:

Copy forwarded for information to the: -
1. Accountant General, Khyber Pakhtunkiwa, Peshavar,
2. Director, E&SE Khyber Pakhtunkhvra, Peshawar,

3. Director EMIS, E&SE Department with the request to upload the same on the official
wabsite of the department.

District Education Ofiicers (1.i2e) North Waziristan,
District Accounts Officars Mo Waziristan,

PS to Secretary, C&ux 13 ¢ wimen!, Khyber Pakhtunkhwa.

Master file. é ; "
(IMRAN AN)

SECTION OFFtcER (Management Cadre}
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., ¢ GOVERNMENT OF 1D
%%%@, KHYBER PAKHTUNKHWA BV T 3)
S ESTABLISHMENT DEPARTMENT ( |

NO. 8O (E-4VEEADR-68/261¢
Dalad Peohawar,‘ the Febeuary 82019

To _
1 The Secretary 1o Government of Khyber Pakhlunkhwa, Higher

N Education Depanmant.

2) The Seocretary 10 Government of Khyber Pakhtunkhwa, E&SE
Department, ‘

W < 3) The Secrotary 1o Government of Khyber Pakhtunkhwa,

\ﬁe§‘.>ﬂ Government and because they are highty qualified teachers, it is not
» befitting to hold administrative p

Industries Department,

SUBJECT: - REQUISITIONING OF SERVICES,

Dear Sir,

[ am directed to rafer to tha ‘subject cited above and o say that the
Competenl authorily has observed that cerlgin Teaching éa’dre officers are posted
out of their cadre since long. Moreover, some teachers/professors are seeking
requisitions from diffarent Departments for Posting against managerial of
administrative posts, hindering deliverance of quality based education to the
students. Consequently, competent authority has desired to invite your attention

towards the rollowing judgment of Peshawar High Court Peshawar ( in WP No.
2937/2009) {Copy enclosged):-

"As the Provincial Government has taken a fim decisions that aii
those teachers balonain aching cadre shall be posted in
the Edueatlon institution to teach the students according to
their_gualifications while those belonalng to administrative
cadre sha ly _hold the ts_relating to administration.
Therefore, the pstitioners must deliver according to the policy of the

osts, because they are getting
benefits, but the students are suffering thus, they shall go thei
respective places, where they are Fequired to do the job.

2. In view of the above, the competent authority has desired that the
sbove mentioned judgment of the PHC be implemented, in letter and pirit, under
intimation to this Department, for perusal of Mpetent Authority.

5,20

Yours faithfully,

HTRAQANMAS——
SECTION OFFICER (Est. 1)



PESHAWAR HIGH COURT,

PESHAWAR.

FORM OF ORDER SHEET
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CoURt OF et e e e et ae s
Case No. ......... wOf e
Date orbrdcr or, - Order or other Procecdings with Signatute oi‘mge or Mngistmc and tlm ol’pm!u ot counsel -
Proccedings, where neeessary.
or Procecdings - . .
] 2 3 T .
18-11-2009 | W.PN0.2937/2009 with LR. - i
Present:  Mr. Mubammad Amin Khattak Lach1 .
Advacate, for the petitioners, !
_ : )
Fh WK i
k
i
o )
DOST MUHAMMAD KHAN, J;- - ‘ As " the
{

Provincial Government has taken a firm decisions that all
thos_e feachers belonging to tea‘.c'hing dadr“e‘ shall be
posted in the Education Iastitution to teach the students
zccording to their qualifications while those belonging to
administrati\;e‘cadrc shalj dnly hc;ld the posts relating to
adxﬁinistration. Thezefore, the petitioners m‘ust del‘i\"er
according to the policy of the Government afl'xd because
: {
they zve highly qualified teachérs, it is not Ejﬁeﬁtting o
i'hold adminis;trative posts,
benefits, but the students are suffering thus, th°y shall go
to therr respective places, where they are reqmred to do
the job. The plea of the learned counse;l for the

petitioners”  that  similar) laced  Teachers/
p y

Prefessors/Leeturers belonging to Colleges have been

retainzd on samitistative posts.

because they ére getting

—
-7 e e

P omhERer “l'
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Z. If such statement is correct then, it is clearl{ '

| in violation of the policy laid down by the Provincial

! 1

Government, therefore, copy of this order be sent to the

Secretary Higher Education, Government of NWEP, and

the learned Advocate General and it is 'direc}ted that the

policy 50 laid down must be implemented n: full and no
| 3
pick and choose policy shall be adopted in the matter.

R ' : Petition disposed of. ;
TN !
., ) . 1-

: " | Announced. ‘ . .
1 . Dated.18.11.2009. =

ate of P 0 9
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- KHALID MEHMOOD
Advocate High Court
~ Stationed at D.L.Khan
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