Date of |

Sr.-l\lo. : Order or other proceedings with signature of Judge/ Magistrate
-| order/ g : -
proceedings
1 2 3
1 :
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
\ ' PESHAWAR '
Service Appeal No 5 85/2“0 1 3
Hayat Khan Versus The Provmce of Khyber Pakhtunkhwa -
through Chief Secretary, Peshawar etc. . S
JUDGMENT
11.052015 “ABDUL LATIF, MEMBER.  Appellant with |~

| counsel (Mr. Noor Muhammad Khattak, Advocate) and Mr.

| Muhammad Jan, GP with Muzammil Khan, Assistant for the

respondents present.

2. The instant appeal has ‘been instituied by he
appellant under-Section 4 of the Khyber Pakhtunkhwa SerVice '_ -
Tribunal Act, 1974 lfor directing the respondent department to |
grant upgradatron to the appellant from BPS 7 to BPS 09 wrth -

all consequent1a1 benefits and semorrty

3. The facts glvmg rise to the instant appeal are that the

appellant was appomted as Junior Clerk BPS-5 on 26.10.1978

in ‘the Government Printing & Stationery Department and

subsequently promoted as Senior Clerk BPS-7 on 02.1’2.1990. ‘

That he was posted_ as Caretaker due to non-availability of |
suitable person for the said post under the orders of the‘
competent authorlty The sard post was in BPS 6 but the
appellant Was allowed pay in hlS original scale BPS 7. That the

clerical posts of Junior Clerk/Senlor Clerk/ Audltor and
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Assistant were upgraded -by the provincial govern'ment»

wherein the post of Semor Clerk BPS 7 was placed in BPS 9

“|on 28.7. 2007 The post of appellant was not upgraded on the

pretext that he held the p_ost of C-aretaker which was ‘not
upgraded in ?tlt“eiéeneral upgradation and remaine_d" 1n BPS-6.

Feeling aggrieved, the appellant filed ‘representation to the

| 'appropriate authority -on 19.7.2011 which was not re'plied' SO

far, hence the ins_tant appeal before the Service Tribunal.

4. The learned counsel for the appellant argued that as | -
per Section 10 of the Khyber Pakhtunkhus?a CiVil Servants Act, |
1973 every civil servant shall be- liable to seive 'anywnere
within or out81de the prevince 1n a_ny» -pest un'der'the Flede’r:al "
Gevernment or any Provincial Gevernment er a corpOrathn or

body set up or established by any such gevernment. He stated |

that refusmg upgradatlon to the appellant from BPS-7 to BPS-9|. .-

| was against the law, facts and norms of natural Justlce He

further argued that appellant was not treated in aceordanee wrth

law and rules on the subject and as such respondents violated

Article 4 an‘d'—25 of the _Censtitution of Islamic Repulalic of | _

Pakistan, 1973. He argued that appellant was holding the post

| of Senior Clerk on regular basis, his name appeared at S.No. 1

of the seniority list, hence there was no reason to deprive him

from the benefit of upgradation simply fer the reason that he

was posted as Caretaker in the public.interest. He requested

that on acceptance of the appeal the respondents may be

directed to upgrade the appellant lrke other senior. Clerks from




5. ) The learned Government Pleader argued that the
transfer agalnst the post of Caretaker BPS 6 on 15 12 1990 and

'7 The - sa1d transfer was made w1th the approval of the

: challenged the said senlorlty list. He prayed that the appeal was

: ‘upgradation-of post of Senior Clerk from BHPS-7 to BPS-9 by |
a ‘because he held the post of Caretaker and upgradanon pohcy o

| upgradatlon case of the appellant was dlscussed by upgradatlon

| committee in Fmance Department where it was dec1ded to

BPS-7 to BPS9.

appellant Hayat Khan Senior Clerk BPS- 7 appomted by |
he was allowed pay of hlS orlgmal post of Semor Clerk in BPS-

competent authorlty and the appellant did not ag1tate agamst
the same. He further argued that the said transfer order uvas
repeated vide office order dated 03.4 2007 and there was 1no .A
resistance from the appellant He further argued that senlonty o
list of technlcal staff of the Prmtmg and Statronery Department E
as it stood on 31% December, 20_10 ~showed~the ‘hame of |
appellant (Hayat Khan) askCaretaker at S.No. 1 and it s‘howed- |

ample proof of his acceptance of the said position as he never |

not tenable- and may be dismissed.

6. : Arguments of the learned counéel for the part‘ies "

heard and record perused.

7. From perusal of record; it transpired that on

: Finance Department, the appellant was not upgraded to BPS-09 o

was not appllcable to the sald post It also transplred that A




| ﬁl;gréde the post of Caretaker from BPS-6 to BPS-7 to enabie
'the appeliant draw -his salariés in BPS-? however,: ﬁpgradation
to BPS-9 was not permissiBle ‘as upgradati.on- was ln"ot ':'
applicablé on the post of‘Car‘etak-er. Moreovér, ﬁon agitatio;i éf '

the appellant against his posting as _Ce.l'rve,faike'r‘._ and then |

circulation of his ‘name  in thé_ 's'eni_orit:y'_: list . of |0 "

: caretaker/technicai staff amply proved his acceptahé,éof the

said position which attained finality.

8. - The above being the facfual positi‘én, the Tribunal '-
| feel hesitant to interfere in the matter and hence the instant I
-appeal is -dis'miss-ec_[._ Parties are I_g:ft to bear their 0wf_1_ édsts. i?.—ile a
be consigned to the 'record. | -

ANNOUNCED

(ABDUL LATIF) - -
MEMBER

11.5.2015. -

(PIR BAKHSH SHAH)
" MEMBER




432015 Appellant in person and Mr. Muhammad Jan,

GP with Muzamil Khan, Aséistant for the respondents

pfesent. _Counsel for the appellant is not available. To come

up for arguments on 11.05.20135. ‘
> £ )
MEMBER ’;" ' M M BER
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585/2013
15.5.2014 Junior to counsel for the appellant - and Mr;. i
Muhammad Jan, GP with Zafar Ali, Supdt. for fthe (

T
:11

respondents present. Rejoinder received and copy handed ', ‘ 1)

over to the learned GP. To ¢ome up for ar umentS:oré} |
1 |

21.8.2014.

ME MEMB

: N ,
21.08.2014 Appellant in person and Mr. Muhammad Jan, GiP
' with Zafar Ali, Supdt. for the rcspondcms present. Due 'to ";

To come up for arguments on 24.09.2014.

EMBER

24.09.2014 | Appellant with counset and  Mr. Muhammad Adeel ‘Butt, TR

AAG with Muzamil Khan, Assistant for the respondents ;pre cnt

94: i

The Iearned Member {Judicial) is not working duc to a recqnt order A b ‘ ;fl ".

115".

MEMBER

09.1.2015 Counsel for the appellant and Mr. Muhammad Adeel

Butt, AAG with Zafar Ali, Supdt. for the respondents preslent‘f i

. . . - l" Hi
The Tribunal is incomplete. To come up for the samelo_nl I
: o Al

04.3.2015.
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3.12.2013

20.1:2014

2422014

26.3.2014

31\ .

Counsel for the appellant, and Mr. Muhammad Adee]
Butt, AAG with Zafar Al

Shah, Supdt. for the respondents
present and requested for further time. To come

reply on 20.1.2014.

for written

Appellant with counsel and Mr. Muhammad Adeel
Butt, AAG with Zafar Ali, Sﬁpdt. for the respondents present
and stated that written reply prepared and sent to respondent
No.2 for signature. Representative of the respondents is directed
to follow the same. To come up for written reply positively on
24.2.2014.

MEMBER

Appellant in person and Mr. Muhammad Adeel Butt, AAG
with Muzamil Khan, Assistant for the respondents present and reply

filed. Copy handed over to appellant. To come up for rejoinder on
26.3.2014.

Counsel for the appellant and Ziaullah, GP with
Zafar Alj, Supdt.‘ for the respondents present. Counsel for the

appellant needs time. To come up for rejoinder on 15.5.2(14.

MEMBER




30.8.2013 * This case be put before the Final Bench

- Helrle SEhOT

- /M/I/' T "'.«‘;. L
o ) o ‘ . A . it g"‘ - ‘_i "
. -30.08.2013 _ - Appellant with counsel predent and heard on preliminary. =~~~ &

Contended that the appellaht has not been treated in accordance

o-n.02.12.21990, t'hé appellant was posted as Care Takerr foic.iati:r}_g‘j
basis vide order dgted 15.12.1990. Siﬁce then he is wéri;ihg- as Care
Taker in his own pay and écale i.e Senior Clerk BPSJ‘.;'I'%%appe!Iant
‘has been denied from upgradation to BPS-9 to B'PS{/ - by tAhe
respondent-department till date. He filed departmen‘t.a!,appaalﬁﬁ

19.07,2011 which has not been responded :»ith in the statutory

period i 92 days. Hence the instant appeal on 29,03.2013. Since

the. matter is time barred in. support counsel for the appellant ‘
gL L ‘ Q R - {
further stated that £ & since 'i'.hdmmgraecumng (Paﬁe therefore : (2

no limitation runs against the apbellant. He relived on 2002 PLC (CS

R
Y

Page 1388). Points raised need consideration. Th"éﬁ'"appeal is

EX,

admitted to regular hearing subject to all legal objections. The

appellant is directed to deposit the security amount and process fee -

within 10 days. Thereafter, notice be issued' to the respondents.

O
A

Case adjourned to 06.11.2013 for submission of wijiten reply.

7.11.2013 Since 6" November, 2013 been declared as holiday, by the
provincial government vide notification dated 5.11.2013, therefore, case to

come up for the same on  3.12.2013.

ADER

o 5::‘3'@,.:;:;‘:‘ . .
with the law/rules. After the promotion to the post of Senior Clerk <y




31.07.2013.
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hearmg on 30.08. 2013
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22.05.2013 ‘Counsel for the appelant present. "In
pursuance of the Khyber Pakhtunkhwa Service
Tibunals (Amendment Ordinance, 2013) (Khyber
Pakhtnkhwa Order Il of 2013), the case is adjourned

on note Reader for proceeding as before on 185.2013 e "
eader. : ?

18.6.2013 Munshi to Counsel for the appellant present. In

> v
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P i ST

pursuance of the Khyber Pakhtunkhwa Service Tribunals

-

(Amendment) Ordinance 2013, (Khyber Pakhtunkhwa Ly

ord. II of 2013), the case is adjourned on note Reader for
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proceedings as before on 18.7.2013.

4
. ;"
o
. '.l 'f
- F
CUSTE Y '
'l
J
i \ present ar =d for adjournment. e j
l% 08 261 Appetlant in person present and requested for ad) _|
: . ’ -? ’ Tinad a3 1 ¥
Case is adjourned. To come up for preliminary hearing on ‘
3.07.2013. gn .
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en declared as huiiday
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May 2013 has be
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for preliminary hearing.

t of Election, the case is therefétze, adjourned to
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‘.s'&ﬂ Date of order

i-.
j'.

1

1

Court of

Form- A

FORM OF ORDER SHEET

Case No.

585/2013

- -

{\ Proceedings
-~ - “ . .
} -2

-{,-. " -

29/03/2013

. e —— . ————— =

[ Order or other groceedings with signature of judge or Magistrate |

The appeal of Mr. Hayat Khan presented today by Mr. 1
t

Noor Muhammad Khattak Advocate may be entered in the .

Institution Register and put up to the Worthy Chairman'for.i“

RL%

This case is entrusted to Primary Bench for preliminary

hearing to be put up there on 2 0 — :;ﬁ"' 9?10/2

preliminary hearing.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBU NAL
%“"T—NPESHAWAR“

APPEALNO.&L]ZOB

" HAYAT KHAN

VS - GOVT: OF KPK
- INDEX
S.NO. DOCUMENTS ANNEXURE | PAGE NO.
11- .| Memo of appeal eresernnes 1- 3.
2- Appointment order A 4,
3- Promotion order B 5.
4- ‘Posting order C 6.
5- | Pay slip D. 7.
6- | Service book E 8-13.
7- - | Seniority list. F 14- 15.
8- Departmental appeal - G 16- 17.
9- Correspondence H  [18-25. -
10- |Vakalatnama = = | deecsssesee 26. |
APPELLANT -
%.
THROUGH: '
' NOOR MOH MMAD KHATTAK
- - ADVOCATE

MOBILE NO.0345-9383141

i



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBU NAL

Hayat
Senior

-PESHAWAR

APPEALNO_ 585 /2013

Khan S/O Abdur Rehman,
Clerk, Stationary &Printing Department,

Govt. of K.P.K., Peshawar.....csesesss. . Appellant

ALL CONSEQUENTIAL BENEFITS AND SENIORITY ¢

VERSUS

The Province of Khyber Pakhtunkhwa through Chlef Secretary
Khyber Pakhtunkhwa Peshawar.

. The Secretary Industries, Commerce, Technical Education

Department, Peshawar.

The Secretary Finance Department KPK Peshawar.

The Controller Govt: of K.P.K, Printing & Stat:onary
Department, Peshawar.

The -Manager Printing & Statlonary Department, KPK

PeShawar...ueesssnsannsasssensesiniinninesniaienin. Respondents

APPEAL UNDER SECTION-4 OF THE KHYBER.
PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974
FOR DIRECTING THE RESPONDENT DEPARTMENT
TO ALLOW/GRANT UP-GRADATION TO THE
APPELLANT FROM (BPS-07) TO (BPS-09) WITH

AND AGAINST NOT TAKING ACTION ON THE
DEPARTMENTAL APPEAL OF APPELLANT WITHIN
THE STATUTORY PERIOD

PRAYER: That on acceptance of this appeal the respondents

| 8N

29 3&

may very kindly be directed to allowed/granted.

up-gradation to appellant from BPS-07 to BPS-09
with all consequential benefits and seniority. Any
other remedy which this august Tribunal deems fit
that may also be awarded in favor of the appellant.

‘R/SHEWETH:

1. That the Appellant |n|t|ally started his career as Junior
Clerk under the administrative control of respondent No.
3 on 26.10.1978 in BPS-5 and subsequently promoted as
senior clerk in BPS-07 vide order dated 02-12-1990.

‘Copies of the appointment, promotion orders are

attached as annexure ..................... A & B.

2. That on 15-12-1990 the appellant was posted as Care

taker due to non-availability of suitable incumbent for the




A-.

said post under the orders of competent authority. The
said post was -in BPS-06 - however the appellant has
drawn his emoluments in BPS-07 as Senior Clerk right
from 15-12-1990 till date. Copy of the order, pay slip and
service book -are  attached as  Annexure
..................................... C D & E. | |

That meanwhile Government introduced the policy of up-
gradation and the post of senior clerk was upgraded to
BPS-09.That the appellant also claimed the benefit of up
gradation like his other colleagues who were far Juniors
from the appellant and they were placed in BPS-09, in-
terms of policy of up gradation, but the said benefit was
not allowed to the appellant on the pretext, that he is
holding the post of Care taker which is in BPS-06. Copy
of the seniority list is attached as Annexure ............ F.

That feeling aggrieved appellant filed Departmental
appeal but no reply has been received so far. Hence the
present appeal on the following grounds amongst the
others. Copy of the Departmental appeal is attached as
annexure .............. e G.

.- That on the issue of up gradation of appellant mutual

- correspondence took place in the matter between the

- respondents, and respondent No.1 and respondent No.3
strongly recommended that the Appellant is entitled for
grant of up gradation from BPS-07 to BPS-09 which went
unheeded. Copies of the correspondence is attached as
ANNEXUFE .....uiieireeeieeireeeeeee e eanaens eeebenmmeeeeenes H.

' GROUNDS:

That not granting up gradation'to the appellant form BPS-07
to BPS-09 is agalnst the law, facts and norms of natural

. justice.

That appellant has not been treated in accordance with law
and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the Constltutlon of
Islamlc Republic of Pakistan 1973.

That as per section 10 of the K.P. K, C|V|I Servant act,
1973“Every Civil Servant shall be liable to serve anywhere
within or outside the Province, in any post under the Federal
Government, or any Provincial Government or local
authority, or a corporation or body setup or establlshed by
any such Government”. |
That since the Appellant was holdmg the post of senior clerk -
on regular basis and his name has been shown at serial No.1




LoV

Y

of the seniority list, hence there is no reason to deprive him

from the benefit of up"gradation simply for the reason, that’
. he was posted as Caretaker in the public interest under the
orders of the competent authority. It is abundantly clear that

where a civil servant is required to serve in a post outside
his service or cadre, his terms and conditions of service as to

~ his.pay shall not be less favorable than those to which he
- would have been entitled if he has not been so required to

serve.

That appellant has hot been treated in-accordance with law.

and rules and as such the respondents acted in arbrtrary and

, malaﬂde manner.

That appellant seeks permussuon to advance other grounds'
~and proofs at the time hearlng .

It is therefore humbly prayed that. the appeal of the

appellant may accepted as prayed for.

" APPELLANT

HAYAT KHAN

THROUGH: % o
' NOOR MUHAMMAD KHATTAK -

ADVOCATE

~
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P Mo, /1 vr/2/4-1oa/~/’2374
‘ . o GOVEQNLLNT OF HWFP
. . ' : JTALION*RY AND PRIILING DzPAQTV“NTo ?
. - Dated Peeh—/gr the th Dec: 1990,
OFFICH ORDIR,
As aoorovsq'~/ the ueprrtrental Promotion Committee of the
Stationery & Printing Lepartrent IT7Ep Pesnewgr in its “eeting .
datac Isy Decenber 1990, tre ICllOv¢ag arp01homents/prouou¢ons &
transfers are hereby orcered Wee,f roam 2ng December, 1590(F, HMooxn)
ggolnot the ex ut*ng 28 well gs uugse suientt VaC“HOleu.—
1, Iir, Tadur ?ahmar natlb . Dromoted as -Katib Crade—;
Grade-II, . _ in BPS 1o, 6 of Rs. 725-28—1205.
i 2, Mr, Abdus Salam Pincer ‘=~ Appointed asg Dupllvatlng
. ' Grade-II. ' OPemator in :ps Mo, 3 of
4 Rs, 650-19-1030
3. M/s luhammag 41i, ¥hursiig Promoted ag Rulllng machine—
C- XhanPincer Grade~I, = man in DPS Mo,6 of
' . : . * Bs, 725-28-1285
4, M/s Mehr Gul Jan ‘= FProgoted 2s Singer Grade-I
: Muhemmed Counters, . iz 8PS o, 3 of Rs, 650-19-1030
' 5 ¥/s Skah JCUCH-I¢I & g ,wrans;erco vice Mo, h as
Fazal Llahl Einder-IT .Paper counter,
' 6, 'h/s Jan Kuhammac, Shom- .. P"0“0+ec 8s Hachin Reman Gr; IT
=shad Xhzn & Kuham- ad : in bPo HNo, 6 of Bse 725 28 -1285,
: Aslam Moehinen (nfill.
] -7 ' 15/s Shabhid Huss zin & HE rom"*ed lacnlremab Gr:Ii7T
: Anir Khan Iﬂoosltor in EpS No 5 of Rs, 700-25 1200,
: 8, M/s Hicayatullah & @ - . ‘= Promoted zs Selection Grace
huhonqu Llam Assistant Lssistant in BP3 Ho,18 of.
in BPS ¥o, 11, Rsa 1165 -71-2535,
9.. fr, 1if Xhar, Thsenul Hog,’ Appoint:g gs 4ssistant on
& FaZol ihaliqg (Sel:Grade 2cting charge basis in Ers
Seniorp Clerk), Ho.9 of s, 830~ ~33-1590,
1 ' /8 Fusht vag 'UdSuln,VUﬂi""'—'P onoted &g ueloctlon Gradae
Gul & Zafzq L1i Gr, Cleri-, Senior Clark in BRPS No .S
"of Iy, 030~38-1590
L//az/; ro;“t Zben, Te: Muherine ,
& Aure“g 4eb Sel: Grace HE Promotod'as Senior Clerk
nior Clerk, ' ia BPS Wo,7 of Rse 750-31 1370
12, /u Kegeool Shan ang Pt Frowoted ageirst tpg nowly
' Is K‘Ln Sel: Crade Created nosts of Sr,Clerk
Jr. Clerk, in BPS Mo,V of Bs. 750-31~13790
, &t abktotiahag & Swat, -
13, I/s Ghisan 1Gdin, fshiag i~ Fromoted ag SCIQCtLOQ Lrede
n o Limad Sher 4fzz1l ang - sunior Cleari in bPS Mo,7 of
'A,L~~"“u Huhammad Haonir Jr, Clerks B, 750-31- -1370,
14, - ‘ i Ghaus .

'29901nbeo as thbo Proto

Crapher in
%.750—31 137

\“Qx_/(;(z‘flv('

( ptrmrﬂ‘“J SEYTID TEAL )

BPS Mo .7 of




No,.and. date even

..
SN =

4L copy is forwarded to the Locountant General
NWBP "Peshawar for information

L,
o

K

' ‘ 3

Eridet: Noi_ & Late ecven, : S

‘ Copy for inqumation to ;- ' ‘

e " - The Meneger (W) Government Press Poshawar, '
2 " The Superinteudent Govgr@ment Press Feshzwar.

3¢ * The Overscer  Goverunment Press Feshawar, =~ .°
b . The General Forcman concerned, ' - .
';5" , . Copy to all conccrned and their‘personél filgé

)

R - R . . (PERID KE4N ) :
RN - HLNGER, .
- - . . . ) . .
! ‘ : ' . ~¢




\ | . ( RAO'A. AZEEZ ). . - -

NOo Q’g 2‘ /

OFFICE OF THE. MANAGE ' '
GOVLRNMENT STATIONERY: & “PRINTING DDPARTME]
NWPP PESHAWKR.

: ;:f§/2>xJiL<i1
fhe.l.(/ M2 /90 - L.\/*”\;/,\

Dated Peshawary:

OFFICE ORDER.

~

R The :ollowipg transfers are'hefebyfordered~with:f:i;
effect from'1.12.1990(FN)- o %“ Lo ﬁ3~l

Senidr clerk.

e Mr. Mumtaz'Gul Care Taker
°Qar§~Taker.-'

2.L//f Mr. Heyat Knhan Senior Clerk .

o . Y L
- | ( ReGR. AZEEZ )y

MANAGER.

L4 o

Endt: N0¢Q1126~Jﬁy C Dated /&79;>~../9o B
. Copy .forwarded to. e

1; Mr. Mumtaz Gul Senlor Clerk Govt Press Peshawar.' 
2. ' Mr. Heyet.Khen .Cere Taker Govt: Press Peshawars S
3. " The Establlshment Agsistaent Govt: Press Peshawr.l.:

4. Gopy. to Perstmal File of Mr. Mumtaz Gul Govi: Preés
Peshawar.A

5 ,Copy to Personal File of Mr. Hayat ‘Khan Govt: Prq 9

o _ Peghawar. :[ 7

AﬁfESTEDI&."v-Z;:;{ |
. ,_44§2:\ : '”ff_

- MANAGER.

e
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Period = - : Pay due ) Pay drawn - | Difference / _
BPS-9 ' | BPS-7 months amount.
1.7.2007 to 31.8.2007 6985.00 6940.00 45x2 90.00
1.9.2007 to 30.11.2007 7175.00 6940.00 235x3 705.00
1.12.2007 to 30.6.2008 7365.00 7100.00 205x7 1855.00
1.8.2008 to 30.11.2008 8880.00 8470.00 410x5 2050.00
1.12.2008 t0 30.11.2009 9110.00 8660.00 450x12 5400.00
1.12.2009 to 30.11.2010 9340.00 8850.00 490x12 5880.00
1.12.2011 to 30.6.2011 9570.00 9040.00 530x7 3710.00
1.07.2011 to 30.9.2011 15700.00 15080.00 620x3 1860.00
- : -- - Total | 21550.00
Period H.R.A due | HR.A drawn | Difference /| Net

BPS-9 BPS-7 months amount :

1.7.2007 to 30.6.2008 1433.00 1323.00 110x12 | 1320.00

1.7.2008 to 30.9.2011 1719.00 1588.00 131x39 5109.00 i

-- -- -~ Total 6429.00

!

Period ~ Adhoc2009 | Adhoc 2009 | Difference /| Net X

due 20% | drawn 20% | month amount

1.7.2009 to 30.11.2009 1822.00 1732.00 90 x5 450.00 Kl

1.12.2009 to 30.11.2010 1868.00 1770.00 98 x 12 1176 i
1.12.2010to 30.6.2011 1914.00 1808.00 106x7 742
- -- -- Total 2368.00

Adhoc Adhoc , ;"

Period Clallow C.Allow. Difference / Net !

50% 2010 | 50%2010 months |  amount <

drawn r

1.7.2010 to0 30.11.2010 4670.00 4425.00 245x 5 1225.00 f

1.12.2010 to 30.6.2011 4785.00 | 4520.0-0 265 x 7 1855.00 ) i

-- -- -- : Total 3080.00 N

Gross total amount of pay and allowance Rs. 33,427.00

E:\Shah Jee Documents\ESTABLISHMENT\Up gradation{Hayat Khan}15Sep 11 doc
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SENIORITY LIST OF MINISTERIAL ESTABLISHMENT TE€HNICAL STAFF OF PRINTING AND STATIONERY DEPARTMENT

GOVERNMENT OF KHYBER PAKHTUNKHWAAS IT STOOD ON 31°7 DECEMBER 2010

TOTAL STRENGTH ___
VACANT E

10
03

Name of Official

.. Date of Ist Regular appointment/promotion to the present post.
Domicile entry into

Govt: service . Date BPS Method of

Present
appointment
with date

Date of
birth

Sig. of

Qnahﬂcat/on , official

Mr Hayat Khan (Care

Mr Sher Afzal

. Mr Isa Khan

Mr Fazal Dad

Jacant
Vacant

:: Mr Muzamll Khan

Mr Saeeduliah Jan

Mr Muhammad Ha:nf

A 1 : recruitment/appointment
3.4 5 b b

2 D I, S— [ L5 S A

e —
L (2.12.1990)
"Senior Clerk

- (1.3.1991)
“ By promotion on the basis of " Senior Clerk

| seniority cum fitness - from |
09 7 L amongst the holders of the © ¢
Y9 - post of Junior Clerk BPS-7 .
0g. . | Wwith at least two years service
... as such.

09 -

:aket; IV’atn'c: 2.2.1956 " Peshawar 26 10 7978 ‘ 2 12 1990 . 06

BA :961981

Peshawar 1 3 1991

' Matnc 'j Peshawar 11 10 1982 1 6 1992

; Matrlc'- Peshawar _ 11 1 1981 5. 9 1994

V
H

MA EPeshawar 164 1979 22522004

Matnc 22 3 1966 | Peshawar | 7 8 1984 ' 30.5.2009

052009 | {BF
? Semor Clerk
 (30.5.2009)

Mamc B 2 12 1J82 3052009

I 1958 Peshawar

““Jtis certified that seniority list has been c:rcul'a'fé'd“ar}%b"ﬁ;;’%Hé""é}*ﬁéfé"is”aﬁ&-%ﬁﬁéd and fhere is no objection. ~



SFNIOR! TY LIST OF SENI OR CLf RK Ay OF PR!N TING AND N ? A T [ONER Y DPPAR TMF N'}T GO V!" RNIWEN Z"

- - . -
//, ;b e
~ N

AS ITSTOOD 0N3I BLCEMBER 2008

i o IAL S?RbNL TH

VA’ANT

8 No.s. _'

O‘F NWFEP

| Qualifications | Date of Domici!e Dafe of 1“ Regu.'ar appomlmenf/promotlon fo the present po sf | Present. . Sig.
- ' hirth - entry into _ Date - A.mhuc “ofree ru:tmenf T appointment wit Oftic
- Goveramaent . : date S -
: . service T A _ R )
w3 4 5 6 78 . ‘ 9 - 1g C
t Matric 25.5.1955 . | Peshawar | 11.4.1975 1.5.1987 v Senior’ ]
- | : | Clerk.(1.5.1987) ){é
Matric 20.12.1957 Peshawar - 16.5.1978| 2651990 9 Senior &
N ) o A Co . (JC':‘( {268 1990/ L
M.A.(Fushto) . 279 9 TE56 monam»‘ : 25.10.1978 | 26.5.18%0 & Semo: Clerk :p/Z/,/
_ ‘ g . ¢ of (26.5.1990) = -
Matric 527556 | Poshawer 26101978 | 2121950 9 Y promotion on the basis o Care Taker
' : senjority-cum-fitness from among st (2.12.1980) . . ,
B/ 28.5.1967 | Pashavar SATSCT|TTI00r g | (e hopies ofthe post of Junic: Serior Clak |5
. ' - — years senvico as such. ~(L"'.1991.) -
Matric 26.3.1860 | Foshawar | 11.10.1282 7.6.1992 g yea Senior Cicrk |
R S - S (1.6.1992) |
Matric 6.2.1959 | F'eshawe. 11.1.1881 5.9.1994 9 .| Senior Clerk If
- L (59.1994) |
M.A(IsT) 15.8.1958 | Peshawar 154.197‘@2; 25.2.2004 | 9 | Senior Clari F i
! - o | (25.2.2004) SN
it IS certified that spnlonty list has been circulated among the officials and notified and ihere 1< ne cbiection
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To

The Secretary

Industries, Commerce, : -
Technical Education Department
Peshawai. :

Through proper channel.

Subject: APFEAL FOR CHANGE CF NOMENCLATURE: FROM

CARE TAKER TO SENIOR CLERK & GRANT OF
JPGRADATION AS SENIOR CLERK (BPS-¢}

| Respected Sir,

|, Hayat Khan, Senior Clerk / Care Taker submit my Appeal /

Representation for up-gradain for your horior's sympmnetlc and
kenevolent considerations, as under: -

(62}
~——

That, | was: appn'rited as Junior Clerk / Assit Stcre Keeper in (BPS-
5) on 26.10.1978 in Government Printing & Stationary Lizpartment,
Paechawar, the said fact can be confirmed from the Seivic:: Book.

That, subsequently | was promoted as Senior Clerk (E7S-7) with
effect from 02.12.1990 vide Order No.1294, dated 19.12.1990 and
endorsement to this effect was also made in the Service 300k, copy
of Service Book Page-3, 4 & 11 is attached as Annexure ;.

It is impcrtant to mention here that since December 1990 | used to
draw my salaries in BPS-7 under the 'said order, moreover, | was
also given the arrears of promotlon w.e.f. 02.12.1990 to 31.03.1991
but without mentioning any reason or justification and without any
lawful order from the Competent Authority | was transferred to
perform the duties of C:ure Taker (BPS-6), but unforiunately, my
designatior was change a1 my Pay Roll as Care Take: in spite of
that | am Jrawing my salzry in my pay scale in BPS-7 {:opy of pay
Roll is zitached as Annexure-Il & Transfer Order is attached as
Annexure-11).

That, transfer as Care Taker amounts to demotion for ‘1e reasons
that the post Care Taker is in BPS-6, whereas | am in 13P5-7. It is
relerant to ha noted that | was shown at S.No.4 of {he Szniority List
¢f Senior Clerks of the Department as stood on 31.12 Z:.08, copy of
the same is attached as Annexure-1V.

That, in July 2007, the Gavernment granted up-gradation to Junior
Clerk (BPS-7) to Senior Clerk BPS-9 and to Assistant BPS-14, but
due to my designation as Care Taker, | was deprived i3 this right
of up-grad=tion. All my junior and senior collegues in the cadre of

Senior Clerks have been granted up-gradation in'BPS-9 while | have -

been deprived from my legitimate rights by unlawfully ¢anging my

ATTESTED




y

8)

9)

10)

1)

designation as Care Taker. | have been punished for biunders of
others. :

-~ . Sy Sl

That, under the law,',th-e ‘cadre cannot be changed without the
consent of the incumbents / employees and in the instant case | was

never asked regarding the same rather in the Service 3ook and -

other connecting documents | am still shown as Senior Clerk, BPS-
7. .

That, in my Service Book at Page 18, entries have been made as
Senior Clerk (BPS-7) up-to 01.07.2007, while on 01.07.2008 entry

has been changed as (Care Taker / Senior Clerk, BP<-7 and on.

01.12.2008 entry has. further changed as {Care Taker, BFS-7) while
there is a post of Care Taker in BPS-6 notin BPS-7 and in Pay Roll |
am drawing pay against the scale BFS-7, copy of Page 18 & 20 of
the Service Book as Annexure-V and refevant pages of Budget Book
2007-8, 2008-09 and 2009-10 are attached for ready reference as
Annexure-VI). All this shows the melafide, illwell and nepotism /
favouritism done in the casz2. ‘

" That, in wihiole of the Estébﬁshmeht there is only one pest of Care

Taker anc that too, in BPS$-6 and while placing me and treating me
as Care Taker, ultimately : will be placed in BPS-6 with the passage
of time, under melafide intention. All this has been done ih order to
get me out from the channel of promotion of Senior Clerk to the post
Assistant, by giving advantage to the other Senior Clerks.

That, the discrimination in pay scale is creating resentmeit and is a
basic cause for efficiency and performance.

That, under- Article 38 (¢) of the Constitution of Pakistan, the
Government is bound to reduce disparity in the income and earning
of individuals, including persons in the various clasces of the

services of Pakistan.

That, it is my fundamental right to be treated at par with the similarly
placed employees and as such:1 am entitle to receive / ge! the same
Upgraded Scale of BPS 9 instead of BPS 7 and not allowing the same
will amourt to discrimination and disparity in pay.

It is, therefore, requested that on acceptance of this Appeal, | may

kindly be allowz=d BPS-9 and re-designated as Senior Clerk since July

2007.

Thanking You.

Yours faithfully,
N

Dated: 19.07.2011. .~ L adect ==

ayat Khan) ————=

ATE%STE@ (Hsienior Clerk

4




GOVERNMENT OF KHYBER PAKTUNKHWA
PRINTING & STATIONERY DEPARTMENT.

______ A No. ﬁ ). [Estt,
I\;ANAGER : Dated Peshawar the A2/ ZI/ , 2012

i e To e . -,:"'i - I
Mr. Hayat Khan Care Taker,
Government Press Peshawar..

- - = e=C - TOTTRS L L aT el w e syl m e L = e

Subject: MINUTES OF THE _MEETING _OF _ THE
UPGRADATION COMMITTEE HELD ON 10.4.2012
REGARDING CHANGE OF NOMENCLATURE FROM
CARE TAKER TO SENIOR CLERK AND GRANT OF
UPGRADATION AS SENIOR CLERK BPS-09

Memo :-

Please refer to the subject noted - above and to
enclose herewith a copy of the minutes of meeting held on 10.4.2012
which is self explanatory received from Industries Department

Peshawar for your information.

Encl: As above.

(FARID KHAN) ; | -
3 o &3%?1/// |
ATI STED

EAShah Jee Documents\ESTABLISHMENT\Appeal of Mr Hayat Khan.doc




GOVERNMENT OF
.ov.. KHYBER PAKHTUNKHWA ~
PRINTING & STATIONERY DEPARTMENT

No. .\L’\g /CP&S

CONTROLLER Dated Peshawar, the July 2#€%2011

To

- : The Secretary,
’ ~ Government of Khyber Pakhtunkhwa '

: . . lndustnes Commerce &Technical Education Department
o o Peshawar :

SUBJECT: APPEAL FOR CHANGE OF NOMENCLAUTRE FROVN: CARE ‘TAKER
TO SENIOR CLERK AND GRANT OF UPGRADATI()N AS SENIOR
CLERK (BPS-9)

Sir,

Erclosed please fird herewnth an appeal recelved from Mr. Hayat
Knan, Senior Clerk of this depa,+ nent regardlng the change of noinenclature from |
Care Taker to Semo_r Clerk and grant of Up-gradation as Senior Clerk (BPS-9) since |
July 2007, o

2. ' . Since it is a service matter case, therefore, it is re'quested that the

case may please be forwarded to the Establishment Department for proper advipe.'

Encl: As-above.

T-’/"

. Yours faithfully,

S ol

(SYED ADEEL SHA
CONTFOLLEE
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u ’

To

The Controller, - - - o “
Government Printing and Statlonery ' fia
Department, Khyber Pakhtunkhwa; Peshawar )

~ ‘Subject: = APPEAL FOR CHANGE OF NOMENCLAUTRE FROM CARE TAKER

TO SENIOR CLERK AND GRANT OF UPGRADATION AS SENIOR
CLERK (BPS-9)

Respected Sir,

| have the honour to -enclosed herewith an application along with
relevant documents for grant of up-gradation as Senlor Clerk in BPS-9, for onward.
submission to the Secretary to Government of Khyber Pakhtunkhwa, Industnes
Depa'rtm.é_nt Peshawar for further action please.

Encl: As above -

Dated 20.7.2011

Yours Obediently |
j ) ’ :
(%;YAT ANy

Senior Clerk

ATTESTED
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" Ph.No. 091-9210048
© FAX No.091-9210896

.~ - GOVERNMENT OF
KHYBER PAKHTUNKHWA
INDUSTRIES, COMMERCE AND
TECHNICAL ED UCATION DEPARTMENT

¢
NO.SOI(IND)3-28/2011 1 © v B
Dated 8" September, 2011

) /

- ‘ The C_ontrdller,
Printing & Stationery Department,
Govt. of Khyber Pakhtunkhwa, Peshawar.

SUBJECT: APPEAL FOR CHANGE OF NOMENCLATURE FROM CARETAKER TO
: SENIOR CLERK & GRANT OF UP GRADATION AS SENIOR CLERK BPS-

Lk

Dear Sir, - p |
| am directed to refer to your letter No. 436/CP&S. dated: 274August,
2011 on the subject noted above and to state that the upgradatibn p_dlicy was circulated
} i ,;.on.,ﬁniform basis for all Govt..employees. The cése- in-hand also fell -Qnder the domain -
- of the said policy, énd the applicant deserved to be upgraded from BS-07 to BS-09; in

the normal course of circumstances. However, if any difficulty is felt in the instatnt

e

‘concise querry to be put to the appropriate forum for guidance/advice please.
B .

i pi B BF FEIR § /pFBE

(Muhammyad Ayaz Khan Momand)
Section Officer (Admn)

upgaradation, then the same may be communicated to this department in the form of a- L
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S FAX No.091-9210896
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SUBJECT:

desned please:-

1,
2.
3.

GOVERNMENT OF
KHYBER PAKHTUNKHW 4
INDUSTRIES,.COMMERCE AND
TECHNICAL EDUCATION DEPA RTMENT

NO. SOI(IND)? 282011 Wu 3
Dated 5" November, 207

The Section Officer (FR), |
Govt. of Khyber Pakhtunkhwa, :
Finance Department, |

|

APPEAL FOR CHANGE OF NOMENCLATURE FROM CARE TAKER TO
ACrEAL YUR LAANGE OF e TRVUM LARE TAKER TO
ION AS SENIOR CLERK

SENIOR CLERK AND GRANT OF UPGRADAT
BPS-09. ]

| am directed to refer to your letter Noi KC/SO(FR)/FD/7 112008 dateo |
18 October, 2011 on the subject noted above and’

‘0 submit the followmg detail as
1

Existing Qerwe Rules ( FJao«A)
Final Seniority list of Caretakei and Senlor Clerks (Flag-B).

He, Mr. Hayat Khan, was initially recr ut_tgz_d as Junior Clerk in BPS-5 as
per record; hence deservesfor the up-gradotion as per policy in vogue.

Both-the posts were transferdble before he up gradation of the post of
Senior Clerk. |

Encls: As aoove. A-!;f E STED

(Mohammad Ayaz Khan Momand)
Sectlon Officer: (Admn)
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To
®

Subject:

Memo:
1.
2.
3.
4,

@

2-

P

GOVERNMENT OF
KHYBER PAKHTUNKHWA
PRINTING & STATIONERY DEPARTMENT.

No. /CP&S,

' )
CONTROLLER _ Dated Peshawar, the, 175 12011

The Section Officer (Admn)
Government of Khyber Pakhtunkhwa
Industries, Commerce, and Technical
Education Department, Peshawar

APPEAL FOR CHANGE OF NOMENCLATURE FROM CARETAKER TO
SENIOR _CLERK & GRANT OF UP-GRADATION AS SENIOR CLERK

(BPS-9)

Please refer to your letter No. SO I(Ind)7-64/2011/9634, dated 15.8.2011

on the subject noted above and to submit par wise reply as under:

Mr. Hayat Khan was appointed as Junior Clerk in BPS-5 in Printing and
Stationery Department w. e. from 26.10.1978 vide office order bearing
No. 1186-90, dated. 24.10.1978 (Annex-A).

. The official was properly promoted as Senior Clerk in PBS-7 w. e. from

AN

02.12.1990 on the recommendation of the Departmental Promotion
Committee vide minutes of the meeting dated 01.12.1990 (Photocopy of
the office order regarding his promotion & minutes of DPC-as Annex-B).

Mr. Hayat Khan Senior Clerk BPS-7 was internally transferred as Care
Taker BPS-6 on 15.12.1990 vide order No. 4875, dated 15.12.1990 by
the then Manager (Annex-C). The said order was also repeated by the
then Controller vide serial No. 10 of the office order No. 33301-17, dated
03.4.2007 (Annex-D).

The Government of Khyber Pakhtunkhwa, Finance Department upgraded
the post of Assistants, Senior Clerks and Junior Clerks from BPS-11 to
BPS-14, from BPS-7 to PBS-9, from BPS-5to PBS-7, respectively and
presently the following Senior Clerks of this department are in BPS-9.

i Mr. Muzammil Khan, Senior Clerk.
ii. Mr. Sher Afzal, Senior Clerk.

iii. Mr. Issa Khan, Senior Clerk.

iv. Mr. Saeedullah Jan, Senior Clerk

V. Mr. Fazal Dad, Senior Clerk

vi. Mr. Muhammad Hanif, Senior Clerk
vii. - Mr. Muhammad tkram, Senior Clerk
viii. Mr. Muhammad Ishfaqg, Senior Clerk

iX. Mr. Arshad Ali, Senior Clerk.

It is, therefore, requested that further action in to the matter may please

be taken accordingly.

Encl: As above /VZ;

ATTESTED
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WORKING PAPER.

UPGRADATION TO THE POST OF CARE TAKER
BPS-6 TO THE POST OF SENIOR CLERK BPS-9.

Subject- APPEAL FOR CHANGE OF NOMENCLATURE FROM CARE
TAKER TO SENIOR-CLERK AND GRANT OF UPGRADATION AS
SENIOR CLERK BPS-9.

Mr. Hayat Khan was appointed as Junior Clerk in BPS-5 in Printing and
Stationery Department on 26.10.1978 vide office order No.1186-90 dated 24.10.1978
(Annexure-A).

The Official was promoted to the post of Senior Clerk on 02.12.19390 at the
recommendation of the Departmental Promotion Committee. (Copy of the office order &

Minutes of DPC are at Annexure-B).

Mr. Hayat Khan was than internally transferred as Care Taker which was an
equivalent post at that time vide order No.4875 dated 15.12.1990 (Annexure-C). The said
order was also repeated vide serial No.10 of the office order No.33301-17 dated 03.4.2007
(Annexure-D)

Subsequently Finance Department vide its notification No. FD/SO(FR)7-

2/2007 dated 28.7.2007(F/A) granted sanction for the up-gradation of the foliowing post’s"in
the Province with effect from 1.7.2007.

S.NO. | NOMENCLATURE OF THE POSTS | OLD UPGRADED
SCALE SCALE

1 Assistant . | BPS:11 BPS-14

2 Auditor - ’ BPS-11 BPS:-14

3 Senior Clerk BPS-06 BPS-09

4 Junior Clerk BPS-05 BPS-07

The post of Care Taker was not upgraded due to its nomenclature despite
being equivalent post to the Senior Clerk. Mr. Hayat Khan Senior Clerk was only transferred
against the post of Care Taker and was deprived of the benefit of up-gradation due to the
nomenciature of the post as Care Takér instead of Sen‘ior Clerk. Due to above mentioned
anomaly Mr. Hayat Khan was deprived of his right of up gradation and is still working as
Care Taker despite being a Senior Clerk in BPS-9. In order to remove the anomaly the post
of care taker needs to be upgraded to BPS-9 on the analogy of the post of Senior Clerk.
Total financial implication involved in the up gradation of the post from BPS-6 to BPS-9
along with back benefits come to Rs.35,740/- (Annexure-E).

In view of the above, the up gradation committee is requested to grant up--

gradation to -the post of Care Taker from BPS-6 to BPS-9 as per Finance Department
notification along with thezback benefits to Mr_Hayat Khan with effect from 1.7.2007.

AT TESTED

i, s



.ﬁ,

| CONTROLLER

GOVERNMENT OF KHYBER PAKHTUNKHWA
PRINT!NG & STATIONERY DEPARTMENT

No. B« /Estt:

Dated Peshawar, the }//a , 2011

To

The Section Officer (Admn:)

Government of Khyber Pakhtunkhwa
Industries, Commerce, and

Technical Education Department, Peshawar.

SUBJECT: APPEAL FOR CHANGE OF NOMENCLATURE FROM CARETAKER TO
3 SENIOR CLERK AND GRANT OF UP "GRADATION AS SENIOR CLERK
BPS-09

. Pleas refer to your letter No.SOl(IND)3—28/2011/10280 dated 8.9.2011 on
the subject noted above and to state that the Government of Khyber Pakhtunkhwa
(Reguiatioh Wing) vide notification No. FD/SO(FR)7-2/2007 dated 28.7.2007(F/A) granted
sanction for the up-gradation of the following posts in the Province with effect from
1.7.2007.

S.NO. | NOMENCLATURE OF THE POSTS | OLD UPGRADED
) SCALE SCALE
1 Assistant BPS-11 BPS-14
2 Auditor - BPS-11 BPS-14
3 Senior Clerk BPS-06 BPS-09
4 Junior Clerk - BPS-05 BPS-07
2. Mr. Hayat Khan Senior Clerk BPS-7 was only transferred against the post of

Care Taker and was deprived of the benefit of up-gradation due to the nomenclature of the
post as Care Taker instead of Senior Clerk BPS-07.

3. It is further stated that the official was appointed as junior clerk and was
promoted as Senior Clerk BPS-7, but later on the nomenclature in the Service Book as well
as in the pay roll was changed. On the up gradation of clerical cadre mentioned in para-1
above, the appellant was deprived of the right of up gradation as the post of Care Taker
which was equivalent to Senior Clerk was not upgraded. Due to above mentioned
anomaly Mr. Hayat Khan was deprived of his right of up gradation and he is still
working as Care Taker despite being a Senior Clerk in BPS-9.

4. " In view of the above mentioned facts and the petition submitted by the
official, it is requested that case may be taken up with the Finance Department for _
up gradatlon of the post of Care Taker from BPS-6 to BPS- 9, as per Finance™
_ Department notification mentioned above along with the grant of back benefits to

Mr. Hayhat Khan with eﬁﬁgtijrom 1.7.2007. Detail of financial implications involved
is as under. ' '

AL T




PURE VAKALATNAMA L
B IN THE COURT OF MA‘; (M//c& Tov'bara’ /Kafwz«w
__OF2013

. S . (Appellant)

- S ke - ~ (Plaintiff)
e R  (Petitioner)

ersus |

, - (Reépbndent)

/;Vf 0% ///%’ _ (Defendant)

I/yé /b(on

Do hereby apfloint and constltute NOOR MOHAMMAD

KHATTAK, Advocate, Peshawar to appear, plead, act,
compromise, withdraw or refer te arbitration for me/us as
my/our counsel/Advocate in the above noted matter, =
without any liability for his default and with the authority to.
engage/appoint any other Advocate counsel on my/our cost. |
I/We authorize the said Advocate to deposit, withdraw and

- receive on my/our behalf all sums and amounts payable or

- deposited on my/our account in the above noted matter.

Dated. 28 /_3 [/2013.

. —
CLIENT

AzPTED

NOOR MOHAMMAD KHATTAK
- (ADVOCATE)

. OFFICE:
- Room No.1, Upper Floor, : S -
. : Islamia Club Bundlng, Khyber Bazar, . e
~ ... Peshawar City. - o | |
| Phone;: 091-2211391 o | ST
Mobile N0.0345-9383141




“[Punjab SL"Vlce Tnbunal]

Cage Judgement . S Pace 1oob 4

/

J282P L C(CS) 1388 | | :

Justice (Retd. ) Rmz Kayam, Chairman

MUHAMMAD HASNAIN SHAH

\

versus | - -
i I .

I\JSPECTOR GENERAL OF POLICE, M,ULTAN RANCE,
MULTAN ‘md 27 others

Appeal No. 3706 of 2000, decided on 4th December, 2001

(a) Civil Se'rvi c'e-----

-———Promotlon confirmation and seniority——-Civil servant was plomotcd to the rank of Officiating

Sub-Inspector{ of Police, but was not confirmed on that post and was also placed below the co-civil

servants in semorlty list despite they were juniors to him —-~Co-cjvil servanis were con 1firmed and
placed above cml servant in seniority list on ground that they had undergone upper-class course sarbier

1
I’

to the civil selvant-—~—Vahdth—~—le servant was punished for no fault of his own for not buing

.

nominated for uppf:l class course alongwith co-civil servanis——-Civil servant had no adverse entry to

his A.C.R. standmg against him at relevant tlme——~Rpr esentation and appeal filed by the civil servant

against his grievance though were late, but in matters of promotion, pay and other emolument
W
iimitation would not foreclose his right accrued to him---Orders passed against the’c civil servant we

IS

Sct aside with directionto the Authority to confirm cml servant from, the date when his juniors were s
confirmed - and to-grant ante—dated promotion to him.

(b) Limitation Act (IX of 1908)——- _ ,
—-——Preamble“——lextatlon*-—L1mmuon Act. 1908 undoubtedly was penal in nature and
accrued could:-not be taken away unless sufficient cause was shown———~ Fechnicalities of law

b
should not sta;nd in the way of a person who had been singled out rather prosecuted without
o crime or sin, he had committed. :

Masud Ahmad Riaz for Appellant.
Khadim Hussain Sindhu, District Attorney for Respondents
Date of hearing: 27th November, 2001.

JUDGMENT

Muhammad Flasnain Shah, Inspector, was appointed as A.S.-1. on 6-3-1982 and was

onfirmead in the

O

said post on 12-8-1986 on wlnch date he was also admitted io list 'E'. On $-

fae IR
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A~pector—General of Police. Faisalabad Range, Faisalabad. terminated the probation of the appellant as
/A.S.~1. and also removed him from list 'E'. Inspector-General of Police, Punjab, took suo motu notice

/

}, of the steps taken! by Deputy Inspector-General of Police, Faisalabad, and directed maintaining status
quo ante, w1th the! result that appellant was confirmed as A.S.~1 wef 2-8-1986 as well as admitted to

list 'E' and was allso promoted the rank of officiating Sub-Inspector w.e.f. §-8-1988. Sumultaneously.
appellant was trahsferred to Multan Range in the year 1988. A seniority list was issued in which
appellant was shown at serial No. 143-A followed by another seniority list of Sub-Inspectors w.e.f.

1-1-1987 in which the name of the appellant did not ligure, however. respondents Nos4 10 9 were
shown senior to ﬂ1e‘ appellant having been admitted to list 'E' w.e.f. 9-9-1986. on u date after the
admission of the appellant to, the said list, as a 'result of which respondents Nos.4 10 9 were confirmed as
Sub- Inspectms w.e.f. 7~2-1990 vide order dated 17-2-1990 passed by Deputy lnspu.ctol—uencrczﬁ of
Police, Multan R.'ilnce Muitan. Appellant made representation to respondent No. | on 15-1-1998. In

ke
%
u
£
¥
'
E
H
¢
¢
:
i
E

reply : respondent;No | vide his letter dated 25-2-1998 informed the appeliant that his case wos
ekammed for Urant of ante—date confirmation as Sub-Inspector w.e.f. 7-2-1990 but the same could not
be accorded as he was undergoing upper class course which was a pre-requisite qualification for’
confirmation as dub Inspector. Appeliant mentioned in his appeal that respondents Nos.4 t ¢ have :

been deputed for upper class course in March 1989 whereas appellant was sent to upper class course on
23-9-1989 and completed the course in March, 1990, while he was serving in Multan Range. Grievane

of the-appellant ‘Lvas that conﬁrmatlon of respondents No.4 to 9 as Sub-Inspectors w.e.f. 7-2-199 0.,

while he was left in lurch, the respondents were admitted to list 'F and promoted as officiating Inspectors
from various dates occurring in the years 1991 and 1995. Appeltant admitted that he was transferred to

Sargodha Range;at his own request vide order dated 27-1~1991, he was placed at the bottom of
officiating Sub-Inspectors on the list of Sargodha Range. Being junior to all officiating Sub-inspectors

in Sargodha Range, he was confirmed as Sub-Inspector w.e.f. 12-8-1992 and in the seniority ist of

confirmed Sub- Inspectms of Sargodha Range, his name figured at Serial No.60, tlwouuh he was entitled
to be placed below Serial No.24 and above Serial No.25 as these persons were contirmed from various

dates ranging between 9-10-1990 to. 12-8-1992. Appellant was admitted to list 'F on 27-3-1999 and
promoted as Inspector w.e.f. 19-4-1999 making him junior to IespOndents Nos.4 to 11 by 8 years
Appeilant bubmf["’ed his representation to respondent No.2 on 19-3-1998, which was rejected and
communicated t(?. him on 25-11-200d.Order of respondent No. | dated 25-2-1998 and that of
respondent No.2 dated 25-11-2000 have been challenged in this appeal.

2. Learned counsel for the appellant contended that the injustice to the appellant commenced at the time
when he was not considered alongwith his batchmates to undergo upper class coursce to whichi they were
admitted in March, 1989 and this is the starting point of his miseries. Taking his arguments to their
Jogical conclusion, learned counsel stated that the only ground for not sending the Police Gfficer for
upper course is that when he has an adverse entry in his ACRLas mandated in the Police Rules, 1934, To
the contrary, it was urged that appellant has in his whole career not earned even a single adverse entry .
particularly, till March, 1989, when respondents Nos.4 to 11 were sent to undergo the upper class course

and without any rhyme or reason, his entry in the institution to undergo upper class course was delaycd
till 23-8-1989, which he passed in March, 1990.

ERR AN
W
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/uVlI Petitions Nos.766-L of 1995 and 790-L of 1995 which took into consideration identical question
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‘ Pz r.earned couns’el for the appellant referred to an unreported judgment of the Hon'ble Supreme Court in

of law; Responde!nt and petitioner, in the referred to case, before the apex Court were Junior Instructors
in Government Oo]lege of Technology. Respondent being senior to the petitioner was not promoted-to
take the training course because the Principal was of the view that his class would be neglected without
him. But on the other hand petitioner was allowed to proceed on training which made him qualified to

be promoted in BS 17 on 18-6-1990. However, the case of the respondent was relegated on the ground
that he did not C(')inpietc the training which he did subsequently and obtained Diploma on 13-5-1991.

Respondent clalmcd promotion and seniority asserting that if he had not been ignored earlier, without
any fault of his, he would have also been promoted alonownh the petitioner. Punjab Service Tribunal
who allowed the petition, observed as under:--
k-
"There W.'IEIS no denying the fact that the appellant was senior to respondent No.3. He shouid have
been deputed for the course by virtue of his seniority. It was not the respondent’s case that his
record was otherwise unsatisfactory rendering him unit for getting the training. Converssly.
when his record was clean and he was senior as well. he should have been piven preference to afl
others for getting the training. He was detained by the Principal as he had none also ta ioak aiter
the relevant duties but this could not be a reason to traverse seniority of the appeliant’ Somcone
should have been brought in by transfer or by initial recruitment to fill the post tem nporariiy. - the
reason for rendering his seniority ineffective was not sound. Late, however, he got the waining
and came eligible to be promoted. By virtue of s(.moim which was a vested right he had a
genuine clann to be preferred to respondent Ne.3.

Accordingly, the appeal is allowed. The appellant is.held entitled to be promoted as laspector
(BS-17) in preference to respondent No.3 even though the iatter :mght have to be demoeted.”

Hon'ble Judges of the Swpreme Court held that the respondent was handicapped to--undergo .the
course/training because of trefusal of - the Principal to allow him to proceed on such training bui since

he was entitled to undergo the training alongwith others, the Principal shoild have exercised the
discretion in his favour and alternate arrangement should have been made. The appeal of the petitioncr
was dismissed and Judgment of the Tribunal was upheld.

4. Another hurdle which has been created in the way of the appellant is that he got himself transfeired tc

- Sargodha and according to the policy of the Government, transfer with consent brings his seniority in his

rank to the bottom. However, the mischief to the appellant was done before he opted for transferto

: L
Sargodha in January, 1991 and events culminating in ignoring him for promotion as confirmed

Sub~Inspector from 7-2-1990 would not stand in his way for seeking relief by his veluntary trgnsfer to

Sargodha Range. Appellant also quoted the case of Muhammad Sarwar v. Director Admunistraticn, F1A
reported in 1998 SCMR 2409 a case more or less on the similar. grounds. Learned District Attorney.
raised a single objection about limitation and submitted that wrong was done to the appeliant ©
7-2-1990 according to his own showing but the representation which he made was in January. iokf
and according to the dictum of Hon'ble Supreme Court reported in 1998 SCMR 882, question of
limitation could;be seen by the appellate Court at any stage of the proceedings. It was urged that
although appellant may have a good case on merit but. having kept mum for 7/8 vears, he cannct be
allowed condonation there being no sufficient ground in his favour.

-

)

5. I have attended to the arguments of the respective counsels and have also gone through the record.

http://wew.pakistaniawsite.com/LawOnline/law/content21.asp?Detal | des=20023T-PUNJABZ0SY 471712013
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P d’;ppellant admlttedly was punished for no fault of his for not being nominated for upper class cou 'se -
; ‘h March, 1989 alongwnh other respondents. He had no adverse entry in his ACR standing against himy,
name at that period of time. Ruling of the Hon'ble apex Court upholding the judgment of this Tribunal in
Appeal No. 634 of 1991 clinches the issue. Subsequent event of getting himself transterred to Sargodha
and being placed at the bottom of officiating Sub-Inspectors list, would not stand in the way of the

appellant as the[mlschref had completed itself in February, 1990 when juniors fo the appellant wclc"
confirmed as Sub Inspector

7. Coming to the question of limitation. canvassed by the appellant. I am more pronc in the instantcase .-
to do substantial, justice, as head of the appellant was placed on the chopping block for no fault of his.

Undoubtedly, Limitation Act is penal in nature and rlohts accrued cannot be taken away unless sufficient”
cause is shown. However, technicalities of law should not stand in the way of a person who has been.
singled out rather persecuted without knowing as to what crime or sin he has commitied. Equities in bis

favour, far out —1.we1ght his fardiness, to make representation against the injustice done to him. [ am aiso

fortified in my view by the judgment of the apex Court reported in PLD 1992 SC 823 5 that in matters of
promotion, pay and other emoluments cause of action. is recurring, limitation Joes not forecloses the
right. Resultantly I accept the appeal, set aside the impugned orders and direct the- respondents’ o

confirm the appellant as Sub-inspector’ w. e.f. 7-2-1990 when respondents; 14 to 11 his Juniors were

R e it

given the beneﬁt of conﬁlmatlon as Sub-Inspector. Respondent No.2 may consider granting ante- dcma

promotion to the appellant as officiating Inspector from the same dates as were allowed to the
respondents alongwith consequential benefits flowing from the order to promotion.

HB.T./64/PST | . - ~ Appeal accepted.

http://www.pak ';stan lawsi te.con/LawOn! ine/ taw/content21 .asp?etai |des=20025T-PUNJAB2031 471772003
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BEFORE THE GHAIRMAN SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA PESHAWAR.

Service Appeal NO. 585 OF 2013.

Hayat Khan S/o Abdur Rehman , Senior Clerk,
Government Printing & Stationery Department
Khyber Pakhtunkhwa Peshawar.

VERSUS

The Province of Khyber Pakhtunkhwa through Chief Secretary Khyber
Pakhtunkhwa Peshawar.

The Secretary Industries, Commerce, Technical Education Department
Peshawar,

The Secretary Finance Department, KPK, Peshawar.

Controller, Govt. of KPK, Printing and Stationery Department, Peshawar.

‘The Manager, Printing & Stationery Departmeﬁt

KPK, Peshawar. RESPONDENTS.

Para-wise comments on behalf
Of respondent No.1 TO 5.

Respectfully Shewith

PRELIMINARY OBJECTIONS.

w -

o e

On facts:

That the Appellant has no cause of action.

That this Honourable tribunal with respect tc say has no jurisdiction to
entertain the appeal.

That the appeal is not maintainable in its present form.

The appeliant has concealed the material facts.

"~ The instant appeal is barred by law.

That the appeal is bad due to non-joinder and mis-joinder of necessary party /
parties.
That the appellant is estopped by his own conduci.

Para No.1 Pertain to record, hence need no comments.’
Para No.2 is correct.

The Para No.3 is correct to the extent that the Government upgraded the post

of Senior Clerk BPS-7 to BPS-9, but the appefiant was not upgraded to the

post of Senior Clerk BPS-9 due to the change of nomenclature as the
incumbent was working as Care Taker during the issuance of the said
notification in 2007. This benefit has been given by.the Finance Department
vide notification No.FD/SO(FR)7-2/2007 dated 28.7.2007.Copy attached at
Annexure-A. .

Para No.4 is correct to the extent that the department sent his appeal to the
Administrative Department but no reply has been received 1o this depariment
Lp till now.

Para No.5 is correct to the extent that in this connection a meeting held  in
the Finance Department on 10.4.2013 and decided that the post of Care
Taker BPS-6 upgraded to BPS-7 copy of the rminutes is attached as
Annexure-B. As the appellant was adjusted against a lower post of Care
Taker (BPS-6) and d|d not objected. therefor _the appeliant was not entiled
for the same.




GROUNDS.

. In«correct. Applent was not given this benefit due to the nomenciature.

. It is incorrect. The upgrddation Committee was authorized to decide the matter

according to the Government Rules.

. No comments.

. Incorrect. The appellant was not gi\}en the benefit due to nomenclature of the
- post of Care Taker.

e

-~ Incorrect. In this respect the committee was authorized to decide the matter as it

was dependent on the committee.
‘No comments.

It is, therefore, prayed that the appeal may graciously be dismissed.
IS

kN

Ré:spondent No.2.

Respondent No.1.

(s;HlEZ)&@ TA “SPTSECRETARY)

Government of Kh akhtunkhwa Govecr'ﬁmenkof Khyber Pakhtunkhwa
: Industries Department

Respondent No 3. . Respondént No.4.
(Secretary) (Controller)
Government of Khyber Pakhtunkhwa Government of KhyberBakhtunkhwa

Finance Department Printing and Stationery Department

Respondent No.5.
1y
A
{(MANAGER)

Government of Khyber Pakhtunkhwa,
Printing and Stationery Department.

1375280 Joe DoruteitedEE D ABL IS MEN T etlinn Me,BLE-2013 (ayal kennpdar
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HO.FD/SO(FR}7-2/2007. The competent authority has been pleased tc accord sanction to the up-gradation

Pl
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«fthe following posts in the Province with effect from 61-07-2007.

S.No. | Nomenclature of the post | Existing Scale Upgraded Sclae
1 Assistant BPS-11 BPS-14
2 Auditor BPS-it BPS-14
3 Senior Clerk BPS-7 BPS-%
4 Junior Clerk BPS-5 BPS-?

e

The incumbents of the up-graded posts will also stand upgraded and their pay will be fixed at the

:tege niext above their basic pay in their lower pay.

The Competent Authority has also been pleased to approve that emplovee from BPS-1 to 4 would

nove one scale up in the pay scales w.e.f 1st July, 2007.

5

3 The Establishment Department will amend the recruitmeni rules of the ministerial posts, whereas

Registrar, Semce Tribunal NWFP.

All the Autonomous and Semi Autonomous Bodies in NWFP.

Secretary to Government of the Punjab, Sindh and Balochistan, Finance Depart:nerit,
Lahore, Karachi and Quetta.

‘The District Comptroller of Accounts, Peshawar, Mardan, Kohat, Bannu, Abboitabad,
Swat and D.1 Khan.

unendments in the recruitment rules of other posts listed at Para-! above shall be made by the concemed
Jepartments in consultation with the Establishment Department.
;- As a special dispensation, the annual increment falling cue on 1™ December 2007 shail be
£
BN acmissible to thel above-mentioned employees in the upgraded pay scales.
4
B |
i SECRETARY TO GOVT: OF NWFP
: FINANCE DEPARTMENT

. Endst No. & Date even.
" Copy of the abave is forwarded for information and necessary action to the;-
v =
- 1) All Administrative Secretaries Government of NWFP.
’ ' 2) Senior Member, Board of Revenue, NWF P, Peshawar. I
. .03 Accountant General, NWFT', Peshawar,

4) " Secretary to Governor, NWFP, Peshawar.
: 5) Principal Secretary to Chief Minister, NWFP.

6) Secretary Provincial Assembly, NWFP,

7 All Heads of Attached Departments in NWFP.

8 * Registrar, Peshawar High Court, Peshawar.

9 All Zilla Nazims/District Coordination Officers/Political Agents District & Sessicis

Judges/Executive District Officers in NWF
10) Registrar, NWFP, Public Service Cmnnnf&lon Peshaway.

N T

¢ The Senior District Accounts Officer Nowshera, Swabi,

Charsadda, Haripur, Mansehra

and Dir (Lower).
The Treasury Officer, Peshawar.

. All District/Agency Accounts Officers in NWFP/: ATA.
~ PS to Minister for Finance NWFP.

"~ All Section Officers/Budget Officess in Finance Diepartment.

PS 1o Chief Secretary, NWFP,

PS to Additional Chief Secretary, NWFP. _
Director Local Fund Audit, NWFP, Peshawar. |
Director, FMIU, Finance Department for placing the same on the' Website
Department,

PS to Finance Secretary.

PAs to All Addl. Secretaries/Deputy Secretaries in 7

of Finance

rinance Deparlinent.

i h/ . fL A

{ Nam Kh 19}
Section Cfficer (FR)

i
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- CNUTES OF BHESAEETING OF THE UPGRADATION COMMITT

oL Al

HELD ON 10-04-2012 REGARDING CHANGE OF NOMENCLATURE FRC

CARE TAKER TO S'E‘NiOR CLERK AND GRANT OF UPGRADATION_

SENIOR CLERK BPS-9.

A me'eting_ of Upgradation Committee was held on 10-04-2012 at 10
AM, under the chairmanship of Special Secretary, Finance Department

discuss the above subject upgradation. The foHowing attended the meeting

1. Mr. Masood Ahmad ; Chairman
Special Secretary ‘
Finance Department

2. Mr. Javed Anwar
Additional Secretary
Industries Department

ir. St

(U8}

Mr. Mobammad Idrees Khan
Additional Secretary (Regulation)
Finance Department

4~ Ms. Naj-mus-Sahar
Section Officer (Regulation-VI)
Establishunent Department

-

2. The meeting commenced with the welcome note from the chair.

representative of Administrative Department informed the committee

W - |  Mr. Hayat Khan was appointed as Junior Clerk In B/S_—i in Printing

Stationary Department on 26-10-1978. The official was promoted o the
of Senior Clerk on 02-12-19390 on-the recommendation of the Departme
Promotion Committee, He was internally adjusted as Care Taker. The-of
concerned was in BPS-07 while the post of Care Taker was in BPS-06.

3. Due to his above mentiored adjustﬁgﬁare~Taker in BPS-06,
official could not get the benefit of general up-gradation of posts of minist
staff by the Finance Department on 08.07.2007, whereby the post of S¢
Clork was. upgraded from BPS-07 to 8PS-09. The Industries Department
therefore, placed the case befo‘re/t\he Upgradation Committee for upgre-
the post of. Care Taker (BPS-06 {to EﬁPS«Og) so that the official could als¢ -

benefit of gehxral upgradation.
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4. The Commiftee thoroughly deliberated over the issue and obse
that the p’O‘sﬁ‘t&bf’"ﬁHe Q‘éﬁéi.’ﬁéké’rfvis-in BS-6 while the incumbent was in B
Yet he did not agitate his adjustment against the lower post of Care Tak -
BS-6 in December 1990, hence his complaint carries no weight. The comm
furﬁher observed that the upgradation of Senior Clerk from BPS-07 to Bl
was part of the upgradation of speciﬁed' ministerial 'posts in 2007 throut

Pakistan and can not be extended to any other posts carrying same pay. st

5. The commitee therefore, unanimously regretted to up-grade the
of Care Taker to BPS-09. However, in order to rectify the anomaly occ
due to adjustment of the official against a post in lower pay scale
committee recommended that the poét of Care Taker may be upg
permanently from BS-06 to BS-07 alongwith the incumbent akready' W(
on the post of Care Taker so that the issue may be settled once for al
Committee. also advised the representative of the Administrative Depar
to make necessary amendmenfs in existing service rules through S§BC

a7 6. The meeting ended with a vote of thanks from and to the chair.

(NAJ-MUS-SAHAR) (MUHAMMAD IDREES KHAN

Section Offickk (Regulation-VI) Additional Secretary (Regulation)
Establishment Department . Finance Department

(JAVED ANWAR) , OD AHMAD)
.Additional Secretary o Special Secretary
Industries Department - Finance Department

o




» BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
| PESHAWAR

APPEAL NO. 585/2013
HAYAT KHAN VS GOVT OF KPK

REJIONDER ON B'_EHAI_..F;'QF APPELLANT 1IN
RESPONSE_TO THE REPLY SUBMITTED BY
THE RESPONDENT NO.1 & 2

R/ SHEWETH: - -

PRELIMINARY OBJ ECTIONS
(1TO 7):

All the preliminary objections raised by the respondents
are incorrect and baseless and not in accordance with law and

- rules rather the respondents are estopped due to their own
conduct to raise any objection at this stage of the appeal.

ON FACTS:
1- - Admitted correct by the respondent hence need no comments.
:2- Admitted correct by the respondent hence need no commenfts.

'3- In correct and not replied accordingly. That vide order dated
15-12-19190 the appellant was posted.temporarily as Care
Taker due to non-availability of suitable incumbent for the said
post. That the said post was in BPS-6 however the appellant
has drawn his emoluments in BPS-7 as Senior Clerk right from
the order dated 15-12-1990 till date.

4- In correct and not replied accordingly. That provincial

' government of Khyber Pakhtunkhwa introduce the policy of up

gradation and in result the post of senior clerk was up graded

to BPS-09. That the appellant also claimed the benefit of up

“gradation like his other colleagues but the same was not

allowed to the appellant on the pre-text that he is holding the
post of Care Taker which in BPS-6. .

5- In correct and not replied accordingly. That as explained

‘ above in para No.3 & 4 that, that the appellant is fully entitled
for the grant of up gradation on the basis of equity and
equality.




A GROUNDS:
‘ (ATOF): Lo
All the grounds of main appeal are correct and in accordance
with law and prevailing rules and that of the respondents are
incorrect. and baseless. That appellant temporarily was posted
‘against a wrong post of care taker BPS-6 though his original post
is of Senior Clerk BPS-7 and the appellant also drawn his pay and
- emoluments of his original post. That the denial of the respondent
Department by not upgrading the post of appellant is based on
malafidely and arbitrary intention/ That the appellant is fully
entitled for the grant of BPS-9 under the principal of equity and
equality , which guaranteed by the constltutlon of Islamic Repubhc
~of Pakistan 1973. -
It is therefore most humbly prayed that on acceptance of this
rejoinder the appeal of the appellant may be accepted as prayed
for.

APPELLANT

' ﬁAYﬁT KHAN

THROUGH: j .
NOOR MUHAMMAD KHATTAK

ADVOCATE




