Sr. No.

Date of Order or other pfoceedings with sign‘ature‘ of Judge/ Magistrate :
order/ ' ‘ '
proceedings
1 2 3
l. ' ' )
BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR.
Appeal No. 355/2013
Engr. Abdul Wahab Shahid Abbasi Versus the Govemment of
KPK through Chief Secretary, Peshawar etc. '
JUDGMENT
15.07.2015 PIR BAKHSH SHAH, MEMBER - _ Counsel for the |

appellant (Mr. Khahd Rahman,- Avacate) and Govern_ment' |

Pleader (Mr. Ziaullah) with Muhammad Igbal, Supdt. for the

respondents present.

2. The appellant, Engr. Abdul Wahab Shahid Abbasi
joined Public Health Engineering ‘Department as Assistant | . .

Engineer (BPS-17) on adhoc basis in April, 1978. ‘Lateron,‘_on -

the recommendation of Khyber Pakhtunkhwa Publi_é_ Service

Commission, he was regularized in the year,il98,l. In the

relevant service rules amendment in respect of promotion to

the post of Chief Engineer was made vide notification No.

SO(Estt)/PHED/1-9/2010,  dated  06.3.2010 whereby
Superintending Engineer. having BE/B Sc. Lngmeelmg

(Civil) only from a recogmzed university were ellglble for

prom(')tlon to the post of Chief -Engineer. ‘_‘This_'m'eans that

Superintending ~ Engineering haviﬁg degré_es. ‘inother

disciplines were excluded. Depar_tméntal appeal of the

appellant against the'impugned notification was also réj__ected_

on 28.2.2013, hence the present appe’al.‘ o




A\

3. Thé learrAledAcounsél for thé"apll)ellantlvs_ﬁﬁfni't'ted;thét |
the appellant had rendered 23 years of service, and goti retired
from service in BPS-19 on attaining the age of superannuation.
That Chief Engineer Mr. Ziaud '.Din reﬁred on ‘14'.08.2010 anci
to fill his post Mr. Sikandar thn,- BE (Civil) was
recommended - for promotion to the poéj: of .'C-hvie"f‘ E.ngineér,'l‘
ignoring the appellant hayi_ng - degree of—"_ Mechanical
Engineering. That éppella’nt was preélﬁded 'fro,rﬁ‘ éoﬁside.r'étibnl.

for promotion to the post of Chief Engineer under the

impugned service rules because appellant was a Mechanical

Engineer aﬁd not a Civil Engineer. That the abpellant f;)rmal-ly
received pbtiﬁcaﬁon -about. am‘endment 1n seljvjce %u_les; on.
27.42012 Aagainst Which h-e_ ﬁl‘e'.d -dep‘.artméﬁtal appeal on |
09.5.2012, whiclh”was rejected on 2_8.1;2013, hence 't'hé instant

appeal which is well within time. He also submitted that the

| Tribunal has all jurisdictions even in those cases in which vires

of rules are questioned. The leaméd counsel for the appellant.
submitted t'hatA the appellant had -béen discriminated. - He
requested that though the appellant had been retired from
service bﬁt'by setting aside the impugned arendment in.tf'lAe'

rules appropriate relief may be granted to the appé]lant.

4. Thiséppgal Waé 'rejsis'te'd. by the l.earn,ed‘ G:overnlmeritl
Pleader on the ground that ihe fdppell-lar'lt hvadAchallenged
amendment: in thé service rules er which there. is’ ho_
juris‘dictionvAwith this .Trib‘unal. HclAfurther .subx;nittedl that’ the
impugned amcndme;nf in the rules Wés madé on 0632010

against which departmental appeal of. the appellant 'datéd.




09.5.2012 was absolutely- time barred which was 'r.ejvécte'd on

28.1.2013. He submi;[ted that -after due 'delibération,'it' was
found that tﬁe concerned post was having or_ientatioq of the
civil technology therefofe, mechanical engi.neers were ‘right-ly
precluded from promotion to thé post of Chief Elr_lgineer‘ahd

requested that the appeal may be ‘dismisse_d..

5. We have heard learned counsel for the app'e'llant and
learned Government Pleader for the respondents-department

quite at length and perused the record with their assistance.

6. The service rules were amended vide ndtiﬁc’a_tion'
dated 06.3.2010. According to para-4 of the_“parawivs‘;e
comments of the respondents No. 1 to 3 it is evident that‘unde-f :
the same amended ru]f_:s, the aI-Jpellaln_tviwas 'gr'zinted-promotibn._
as Superintéhding Enginecr 'tBi’S-19), --'there_:fofé,' : hlS 3
acquiescence at that time coupled with no documentary .pr-oof
that amendment in the rules was communicated to him on
27.4.2012, clearly convey that 'his-‘ depart}nental appeal on

09.5.2012 was quite time barred. Time barred .departlnénfél

-appeal makes a service appeal also liable to dismissal (20124

SCMR-195). That the question of limitation is a signiﬁcaﬁt
question which cannot be éonsideréd— sirhplyl-a féch'ni_cality
(2013-SCMR-9I'1). .Evvidently, thé_a_ppéllanfhad challcnged
amendment in the service_ rules but such ameﬁdmen’t in servic‘e
rules is the pre'rogatiyé of the govémment and caﬁnOt be
undone in é;c‘rvice appeal (20‘06-SCMR-142.7 (b.). In so_f'a'r as

the question of discrimination is concerned we were not shown |




any case that after the amended -rules, a mechanical engineer | o

was ever promoted to the post of -Ch_ief Engineer. Interestingly,

no such instance was cited by the appellant even before

promulgation of the amended‘service rules. Promotion to a |
particular post cannot be claithed as of right. In the present

case it is also evident that the appellaht, got retired from service |

in the year, 2013 and it could not be substantiated that this

appellant was not considered for promotion on any otherj}%v—v‘.

“except lack of qualification of the civil technology. Hence it
was rightly argued by the learned_-GO'v_érmﬁent Pleadef.thét" the

appellant had ceased to have any cause of action.

7. For the | stated 'reasons, tﬁis Trib‘un’al iis -. of thel |
considered view that the instant appeal is devoid of ‘inerif[s aﬁd
is liable to be dismisse\d, hence di31ﬁi§sed accc;rdingly; Parﬁes
are left to bear their own costs. File be consigned to thé/record

room.

ANNOUNCED
15.07.20157

~ (PIR BAKHSH SHAH)
- MEMBER
(ABT IRy
‘MEMBER

1
'3




12062015 Appellant w1th ‘.Vcoju‘_ns‘el' (Mr Khahd Rahman,

‘ Argﬁments heard. Judgment reserved.”

, *\ ' “ %\-/[E.MBER".- E

15.07.2015 "~ Counsel for the appellant and Mr. Ziaﬁllah, GP with
‘ Muhammad Igbal, Supdt. for the respondents present. Arguments
heard and record perused. Vide our detailed judgment of to-day

and placed on file, this appeal is dismissed. Parties are left to bear

- their own costs. File he consigned to the record room. -
- ANNOUNCED S o
15.07.2015 : / . /
4.‘ V('- ’ = — . : -

MEMBER

A’dvbcéte) and Mr. ,Ziaulléh, GP for the respondents Vp_'r-eseht.-i' e L




' 28.3.2014 Appellant with counsel and M. Naéir Latif, Design
' " "..Engineer on behalf of respoﬁdents with AAG present. Written . =~ i

reply has not been received, and request for further time made

on behalf of the respondents. A last chance is given for written

i _ ' reply/comments on 23.6.2014.

23.6.2014 ‘
' o - Clerk of .counsel for the appellant and Mr. Nasir Latif,

) Design Engineer on behalf of fespondents with AAG_ present.
‘Written reply/para-wise comments received on behalf of the
respondents, copy whereof is harided over to the clerk of counsel for

the appellant for rejoinder on 17.10.2014. .

17.10.2014 Appellant in person and Mr. Nasir Latif, Design Engineer op"behalf
of respondents with Mr. Muhammad Adeel Butt, AAG«present. :Z‘{ejoinder

received on behalf of the éppellant‘, copy whereof is handed over to the
learned AAG for arguments on 14.4.2015.

14.04:2015 - Clelk of counsel for the appcllant and Mr Llaullah GP

lor thc 1Lspondents plmenl Duc to strike of ‘Lhc Bar, counscl for

the appellant is not available. Therefore, case is adjourned to

©12.6.2015 for arguments.




11.9.2013 Appellant in person present. Notices to ’u{é reépondeﬁ{ﬁhave not
been issued, and the office has reported that notlces could not be 1ssued
- due to late deposit of security and process fee The appellant on the other
hand, stated that he had deposited the securlty and process fee 4/5 months -
ago and had supplied receipts to the office at- that tlme Call’ for the
explanation of official concerned, to be made avallable for ﬁu’ther

appropriate action within a week. Notices be issued 1mmed1ate1y«to t \Y

. respondents for written reply/comments on 2.1.2014 {/

P

02.01.2014 Appellant with counsel present. Respohdents are not present
~ despite their service throegh the concerned officials. However, AAG
is present and would be contacting the respondents for written

reply/comments on 28.3.2014.
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Form- A C 2

FORM OF ORDER SHEET

Court of

Case No.

355/2013

S.No. | "Date of order
Proceedings

Order or other proceedings with signature ijudge or Magistrate

3
P 11702/2013 The appeal of Engr. Abdul Wahab Abbasai presented
today by Mr. Khaled Rehman Advocate may be entered in the
Institution Register and put up to the Worthy Chairman for |
preliminary hearing. :
R gn%w
2 /(7 ,-9\ “30!3 This case is entrusted to Primary Bench for preliminary

hearing to be put up there on ;{ Q _92 QQ /3 BQQ

- Ql
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| BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
il A S .
2
| : "~ Service Appeal No. 35§’ /2013
| : '
. Engr. Abdul Wahab Shahid | The Govt. of KPK and
i Abbasi : others
| : { Versus
| weeeeeAppellant .......... Respondents : {
i INDEX |
|
|.
! Alnd) e e € SRR W, || L A AR AU U] ads L A SN
1. | Memo of Service Appeal . 1-6
‘Extracts from the
2. . Nofification 30.04.1979 A 7-10
3. | Letter 21.12.2012 B 11-12
4. | Impugned Notification ! 06.03.2010 C 13-22
3. | Departmental Representation | 09.05.2012 D - 23-25
6. | Rejection letter 28.01.2013 E 0-26
7. | Wakalat Nama ' )
ﬁipella )
Through / Uy
}
Khaled L
A@a : hawar
9-B, Haroon Mansion,.
Khyber Bazar, Peshawar. o
G : Cell # 0345-9337312 ) |
Dated: ;1 / 02/2013 )
| | (.
N J? .‘E
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" BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. @-_/2013

Engr. Abdul Wahab Shahid Abbasi,
Superintending Engineer (BPS-19),
office of the Chief Engineer (South) : -
PHED, Peshawar........ T tee et tre s e s e rren e Appellant.

Versus

-

1.  The Govt. of Khyber Pakhtunkhwa,
through Chief Secretary,
Civil Secretariat, Peshawar.

2. The Secretary to Govt. of Khyber Pakhtunkhwa
/ Public Health Engineering Department,
Civil Secretariat, Peshawar.

3. The Secretary to Govt. of Khyber Pakhtunkhwa
" Establishment & Administration Department,
Civil Secretariat, Peshawar. .......... Respondents.

. SERVICE APPEAL UNDER SECTION 4 OF THE

> KHYBER PAKHTUNKHWA SERVICE TRIBUNALS

ACT 1974 AGAINST THE IMPUGNED ORDER

COMMUNICATED VIDE LETTER DATED 28. 01 2013

o B —emm——

WHEREBY . THE ° DEPARTMENTAL

REPRESENTATION AGAINST THE NOTIFICATION
DATED 06 03.2010 WAS REJECTED

' pRAVER:

On acceptance of the instant appeal, the impugned
order communicated vide letter dated 28.01.2013 and the
impugned  Notification  No.SO(Estt)/PHED/1-9/2010
dated 06.03.2010 to the extent of Appendix at Serial

No.1, Column No.5 may graciously be set aside by .
restoring the eligibility of Supefintending Engineer/




Director Design/Director‘ Planning-&‘ Monitoring (BPS-

© 19) holding B.E./B.Sc. Engineering (Mechanical) to the

| post of Chief Engineer (BPS-20) with any other relief as -
deemed appropriate in the circumsfances of case nof

specifically asked for, may also be granted to appellant..

Respectfully Sheweth,

Facts giving rise to.the present appeal are as under:-

1.  That appellant joined the Department of Public
Health Engineering in April 1978 as Assistant
Engineer (BPS-17) on adhoc basis and later on he

was regularized on the recommendations of the

1981. He is one of the senior-most officers of the -
Department and at the moment is serving in BPS-
19. Thus appellant at the moment has got an
unblemished and outstanding service record for a
period of almost 33 years at his credit and is going

to retire in august 2013.

2. That as per Notification No.SORI(S&GAD)1-12/
74 dated the Peshawar 30.04.1979 (4nnex:-A) the

|
. Public Service Commission way-back in the year
’ .
post of Chief Engineer (BPS-20) was to be filledin = |
|

as follows:-

“By Selection on merit from amongst
SJour senior most officers in case of
Irrigation Department and three in
case of Public Health Engg; Deptt;
with at least seventeen years
experience as Government servant, , /
seniority being considered only in the
case of Officers of practically the
same standard of merit.” 4

~




4

3

That as .per .Seniority List of Superin_tending
Engineers (BPS-19) at Serial No.l1 Mr. Sikandar
Khan has recently been promoted to the post of
Chief Engineer (BPS-20) as would be evident from
the letter dated 21.12.2012 (Annex:-B) and thus

after his promotion appellant dwells at serial No.1

and hence eligible for promotion to BPS-20 under

the rules ibid.

That quite recently when the cases of promotion of

 the appellant and others were being processed by

the Department, appellant came to know that the

previous rules of the Department have been -

replaced by the impugned Notification No.SO
(Estt)/PHED/1-9/2010 dated the Peshawar March

6, 2010 (Annex:-C) whereby the Officers holding =~

B.Sc (Mechanical) have been barred from

promotion to the post of Chief Engineer (BPS-20).

That the ‘impugned Notification ibid was
communicated to the appellant after much efforts
on 27.04.2012, therefore, on obtaining the copy of
the  Notification, Appéllant preferred a
departmental Representation against the same
before Respondent No.1 on 09.05.2012 (Annex:-
D).

That later on appellant moved the 'Hon'Ble_

Peshawar High Court, Peshawar in Writ Petition
challenging the impugned Notification, however,
the Hon'ble Court was of the opinion that the
matter was relatable to the terms and conditions of

the service, therefore, a direction was issued. to

2N




AR
"

4

Respondent No:l to decidé the ‘Departmental
Representation of the appellant pending before -

him.

That the departmental Representation of the
appellant was then processed but was unlawfully

rejected and communicated vide letter dated

28.01.2013 (Annex:-E), hence this appeal inter- -

alia on the following grounds:-

Grounds:

A.

That Respondents have not treated appellant in
accordance with law, rules and policy on subject

and acted in violation of Article 4 of the

Constitution of Islamic Républic of Pakistan, 1973 .

and unlawfully issued the impugned notification
and order, which are unjust, unfair and hence not

sustainable in the eye of law.

That the ‘impugned Notification and order militate

against Articles 4 & 25 of the Constitution of
- Islamic Republic of Pakistan, 1973 and the

Provisions of the Khyber Pakhtunkhwa Civil

Servants Act, 1973 and the Rules framed =

thereunder, inas much as the same have caused

utter discrimination between two classes of

officers of the same Department without any

lawful  justification.. Thus the impugned

Notification and order being ultra vires of the

constitution and law are not tenable and liable to




- be set aside.

‘That the classification made by the impugned

Notification is not based upon reasonable and
intelligible differentia inas much as the appellant
being Mechanical Engineers and others being Civil
Engineers both are serving in identical manner

under similar circumstances, therefore, the

classification is illogical, irrational and therefore, -

not sustainable.

That the sei‘vices~ of Mechanical Engineers and
Civil Engineers bofh are of equal importance to the
Department in view of Mechanical and Civil
Works in the Department, therefore, placing one
sét of officers at a higher pedestal at the expense of

the other is without any lawful justification,

therefore, the impugned Notification is arbitrary, -

corum-non-judice, void ab-initio and thus liable to

A be struck down.

That appellant has earned the right of promotion
by dint of his previous long service in the
Department and such right of promotion has,
prejudicially, been usurped by means of the

impugned Notification retrospectively and by now

it has become a trite law that Notifications

snatching away vested rights cannot be read into

_retrospect. Viewed from this angle the impugned

Notification and the impugned order are nullity in
the eye of law and therefore, are of no legaﬂ

consequence.




6

“F.  That the departmental Representation of the °

appellant 'has been rejected in a perfunctory
~manner withdut having recourse to the merits of
the case, which is violative of the mandatdry
provisions of Atticle 24-A of the General Clauses
Act, 1897, therefore, the impugned: appellate order

is also unwarranted and liable to be set aside.

- G.  That appellant begs to submit other grounds at the

time of arguments.

Through

Dated: g / 02/2013

/




o | A
7. Better Copy |
s
R A . : )
. . & . - C : , Government of N.W.F.P

- . ‘ o Services, Genl: Admn: Tourism &
' ) : Sports Department

NOTIFICATION. S . . /4N/V 27” /4

Dated Peshawar the 30" April, 1979. -

No.SORI(S&GAD) 1-12/74.. . ‘In exercise of the powers conferred by Section 26 of the
North West Fronticr Province Civil Servants Act, 1973 (N.W.F.P. Act XVIII of 1973) and in
supersession of all previous rules ‘on the subject in this behalf, the Governor of the North | B
West Frontier Provinee is plmsc to make the followmg rules, namely, '

NORTH WEST FRONTIER PROVINCE IRRIGATION AND PUBLIC'
HEALTH ENGINEERING DEPARTMENT (RECRUITMENT AND
APPOTNTM]-'NT) RULES 1979. -

L7 (1) These rules may be called the North West Frontier Province Irrigation and
' Public Health Engg: Deptt: (Recruitment and Appointment) Rules, 1979.

" {2)  They shall come into force at once.
2. - . The method of recruitment, minimum qualification, age limit and other matters
. related thereto for the posts specified in column (2) of the schedule annexed shall be
such as given in column (3) to (7) of the said schedule. - -

R

Secretary to Government of

, . North West Frontier Province,
Services and General Administration
Department.
Endst: No. SORI (S&GAD) 1-12/74. Dated Peshawar the 30" April, 1979
Copy forwarded:to the:- | o ' - ' o {

All Administrative Secretaries to Govt. of N.W. F.P.
All Divisional Commissioners in N.W.F.P.
Secretary to Governor, N.W.F.P. -
Secretary. N.W.F.P., Public Service Commission, Peshawar.
All Heads ol Attached Départments in N.W.F.P.
All Deputy Commissioners/Political Agents in N.W.F.P.
All District & Sessions Judges in N:W.F.P.
~ Registrar, High Court, N.W.F.P., Peshawar.
.All Scction Officers in S&GAD. - .
0.-  Manager. Government Printing Press Peshawar, for publication in the Government
Gazette. He is requested to supply 50 copies of the printed Notification. '

~O0R NV A WN -

Sd/- o
(Syed Noor Badshah)
Section Officer




THE NORTH WEST FRONTIER PROVINCE IRRIGATION AND PUBLIC HEALTH
ENGINEERING DEPARTMENT (RECRUITMENT AND APPOINTMENT) RULES. 1979.

SCHEDULE

Irrigation and Public Health Engineering Degaftment

Si:
No.

Nomenelature of Posts.

Minimum qualification for appointment

Age for initial
recruitment.

By initial recrwtment or by
transfer

By promotion

Minimum Maximum

Method of recruitment

1

2

3

4

5 6

POSTS COMMON TO IRRIGATION AND PUBLIC HEALTH ENGG: DEPARTMENT

|

Chief Engineer

By selection on merit from amongst four

‘senior most officers in case “of Irrigation

Department and three in case of Public
Health Engg: Deptt: with at least seventeen
years experience as Govermnment Servant}
seniority being considered only in the case of
officers of practically the same standard of*
merit! :

Superintending
Engineer.

Degree in Engineering from
arecognized University.

By selection on merit from amongst the
Executive Engineers or holders of equivalent
posts in the Department concerned, in which
the vacancy occurs, with at least twelve years
service in grade-17 and 18, seniority being
considered only in case of officers of
practically the same standard of merit.

Executive Engineer.

"

By selection on merit with due regard to
seniority from amongst Assistant Engineers
of the Department concemed in which the

vacancy occurs, with at least six years |

service as such.

(Next Page .............
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|9, CONFIDENTIAL
s W IMMEDIATE
)

GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT

No. SO(PSB)ED/1-15/2012/P-16
- Dated Peshawar, the 21.12.2012

The Secretary to
Government of Khyber Pakhtunkhwa,
PHE Department

e SUBJECT: -MINUTES OF THE MEETING OF PROVINCIAL SELECTION BOARD
J HELD ON 14.12.2012 '

~ PROMOTION OF SUPERINTENDING ENGINEER BS-19 TO THE
RS | POST OF CHIEF ENGINEER BS-20

"'».j Me t :
e~ ~img3 Dear Sir,
'

EY -3 g
N o

I am directed to refer to PHE Department letter No. SO (Estt)
/PHED/1-17/2010 dated 29.11.2012 on the subject and to forward herewith an

B O
TSy e

extract of item No.36 of the minutes/repommendations of the meeting of

Provincial Selection Board held on 14.12.2012 for further necessary

action/obtaining approval of the competent authority.

: w ' Yours faitﬂfully

- v ‘ o /wma%'
%@ A - | SECTION OFFICER (PSB)

‘o /7 ‘Encl: As Above
ES Endst. of even No. & date.

JUREER- Y

Y A copy is forwarded to the SO (Estt), Govt of Khyber Pakhtunkhwa,
“PHE Department. He is requested to depute his representative to collect working
dj"'Q(papers-from this office immediately.




ITEM NO.36

‘ PHE DEPARTMENT / 2_
(Meeting of PSB held on 14.12.2012)

" SUBJECT:- PROMOTION OF SUPERINTENDING ENGINEER BS-19 TO THE POST
' OF CHIEF ENGINEER BS-20

Secretary PHE apprised the Board that due to retirement of Mr. Zia-ud-
Din on 14.8.2010, the post of Chief Engineer PHE BS-20 is lying vacant.

2. According to service rules the post is required to be filled as under:-

“By promotion on the basis of Selection on merit from amongst the
Superintending Engineers/ Directors Design / Directors Planning and
Monitoring with at least seventeen years service in BS-17 and above,

: @ - possessing degree in B.E./B.Sc Engg. (Civil), from a recognized
" ; University”
;
¢ 3. The service record of the officers included in the panel was discussed as
E follows: -
S. NO.|NAME OF OFFICER| RECOMMENDATIONS OF THE BOARD ' ‘:
lg 1 Mr. Sikandar Khan |His date of birth is 01.01.1955. He joined government

| BE (Civil) service on 30.3.1981 in BS-17. He was promoted to BS-{.
18 on 11.11.2010. The Board in its meeting held on
25.05.2012 recommended to defer his promotion as an
enquiry was pending against him. He has now been
exonerated of the charges. leveled against him- vide|-
notification dated 15.10.2012. No enquiry is pending
against him. His service record upto 2011 is generally|
good. :

77 |

/A/, - The Board recommended the officer for promotion to the

5 post of Chief Engineer BS-20 on regular basis. He will be
: : on probation for a period of one year.
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Peshawar, dat €5 6-03.2010.

‘ r | In ‘pursuance‘ of the provisions coyjneq in sub-mle (2) of rule 3 of the North-
. ~l & - B ' ]
No. mﬂm_

tment, Promotion and Transfer) Rules, 1989 and in tpelsess:on of ail Drevious noific

: pointm

Civil servants (App Depal‘ment in consultatlon wnth the Estabhshmen Depamn ent and the Finance De
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partment, he'reb,\;la}s down the
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APPENDIX

)

ALTEANDIX
Nomenclature of Minimum _ Age ‘ ——
post. qualification required limit,
forappomtmeqt. _
1. 2. 3. 4. . 5. '
e ——
L Engiheering Cadre: ,
. : /./ & .
1. Chief Engineer Lot et By promotion, on the basis of selection on merit, from amongst the‘Supcn'ntendr'ng
(BS-20). PR e o Engmeers/Directors Design/Directors (Planning and Momtormg) with at Jeast seventeen years
T{( ] ‘?('“ service in BS-17 and above, possessing degree in B.E/B.Se Engineering (Civil) from a
N ie  recognized University.
, ,i ‘ : .
2. Superintending _ j By promotion, on the basis of SCMOFity-cum-fitnoss, from amongst the Executive Engincers/
Engineer / Director | I esign Enginccrs/Te'chnical Officers with twelve years of service- in BS-17 and above,
Design / Director ' ' | Possessing dearee in B.F/B.S¢ Enginqcring([‘ivil) from a recognized University. :
(Planning and - : ' :
o o
Monitoring) . ,
(BS-19). I A
3. | Executive Engineer/ By promotion, on the basis of seniority‘-cum-ﬁtness, from amongst Assistant Engineers/
¢ ) i 8 8 |
Design Engineer/ Assistant " Design Engineers/Sup Divisiona] . Officers
Technical Officer Possessing degree in B.E/B.Sc Engineerinyg (Civil) from a recognized University with_ five
o (BS-18). " | years service as such. ' : ;.

Section Officer (Fstablishmesnt)
“Subliz Heulth Froz
NWEP, Feshawy

i Depariniony
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-

/5

b).

/

I

L

Electrical / Mechanica)
from a recognized
Technical Board.

7\ Assistant Engineer/ | Degree in B.E/B S 2116 32 [@
/ $ @] ‘Assistant Design Engineering (Cjvil) _years
/ o0 lEngineer/Sub fromarecognized '
/ - | Divisional Officer University.
- 1 (BS-17). : ‘
b
(c)
’ 5. | Sub Engineer Diploma of Associate 18t030 [(a;
(BS-11). Enginccring (Civily/ vears |

Ministerial Establishment:

, ——— e . —_—t

Ten per cent by promotion, on the basjs of seniority-cum-ﬁmess, from-amongst the Sub-
Engineers who possessed Degree of B.E/B.Sc Engineen‘ng (Civi)) from a recognized
University; : : o

“any

ilentper cent by transfer, from amo"&"}l‘ the Draftsmen with Seven years service ag |
Reetréatechanicaf technology from a recognized

" such. having Diplomain Civiy
" Board; and
S

ninCty per cent by initial reeruitmgny: -, <
) A eny:

Budget and Accounts

Officer/Administrative five years service as such,

Officer (BS-17). : '

Superintendent . (a) Seventy per cent by promotion, on the
(BS-16). - ] Assistants with five years service as such; and

(b

basis of seniority-cum—ﬁtness, from amongst thq

. ; ) . ' . . . .
thirty per cent by Promotion, on the basis of seniori!y-cum‘ﬁth'ess, from amongst the
Senior Scale Stenographers with five years service as such,

‘S__e'c,tjonO | cr_a’F" Tment)
“Public Bzalth B
NWER T hnwer




(BS-15).

Senior Scale - " -- Second Class

' | Stenographers

Bachelor’s

- Degreeor -

equivalent
qualification

froma

.recogmzed

University: and ‘

a speed of 100

- words per

minute in
English
shorthand and 40
words per
minute in
English typing.

<

38to0 30
years

|

By promotion, on the basis of Seniority-cum- fitness, from amongst the Stenogmph

with five years servxce as such:

Prov:ded that if no sujta

ble candidate is 'available_ 'fbr promotion.
rccnntmem : - o

« ’—5_‘

.lun’ior?i;ale
Stenographer
(3S- 12).

Second Class
Intermediate/ -
D.Comor

- equivalent

qualification from
a recognized
Board; and

a speed of 50
words per minute .

~ in English _
* shorthand and 35

words per minut, 2
in Englvish typing.

181030
years

By initial recruitment.

o

then by initial

an

s E

N

ers Bs-lz '

-




o 2 / _
5 ) ' .o .
' < I ‘. , ) . ! ° - . v \ -
/{: ;| Assisant/Head Clerk Second Class "~ | 2Tt 32 (@  Twenty-five per cent by Promotion, on the basis of senion'ty-cum-ﬁtn‘ess from amongst |
Ly 8 (BS{ 4). Bachelor’s Degree from . Years ' the Accounts Clerks, having graduation with five years service as such; .
’y ro o arecognized University, . - . L .
s 1 .o s M) fifty PEr cent by promotion, on the basis of seniority—cum-ﬁtness, from amongst the
. . Accounts Clerk other than Gmdua[es, with five years service as such; o
; ' _ . Provided that if qualified persons are not available for promotion, ‘against he
7 ‘ ' ' " quota at (a), then the vacancy shall be filled in by way prescribeq at (b); and '
T / v . . . . ) . ) . -
7 ' . : - (c) Twenty-five per cent by initial recruitment.
BN Accouﬁts Clerk | S - By promotion, on the basis of sgniorily-cun1-ﬁlncss, from amongst the Senior Glerks with five
- (BS-11). Mears service as such; :
i | 12. ‘Senior Clerk . - - ‘ By Promotion, on the basjs of seniority-cum-ﬁwcss, from amongst the Junior Clerks with three |
‘E' (BS-OQ). ) ) Years service as such.. ' : :
= o L ~ ey ' "E"‘—.n-" m‘ N T e . "»h‘“_;-“' ' ".' "." o - Iy ——
4 13. | Junior Clerk (a) Second Division 181028 1a) | Wenty per - cent by promotion, from amongst the  Dafiari, Record . Lifter,
(BS-07). N Intermediate of vears - Daftadar. Barkandagz, Naib Qasids and~Chowkidars, who have passed Sccondary
‘ equivalent . ‘ Schoal Examination and are under 45 years of age and have o least two years scrvice as
‘qualification . such: and ' '
froma ‘ . . ‘ .
recognized - i Note: For the purpose of promotion, the depariment shaj maintain a.joint seniority list of
Board; and ! Daftary, Naib Qasids, Chowkidars, Record Lifter, Daffadar ang Barkandaz based on the
' date of regular appointment to the post-or that of acquiring the SSC Wwhichever is Jater;
[ (®)  aspeedof3g | i provided that if two dates are the sanie the person older in age or having longer service,
words per C : whichever is more beneficial to him, shall rank senior; and ‘
minute in ; s .
English ' ‘() eighty per cept by initjal recruitment.
: - typewriting. B / -
L B A YSTED

' | ' /‘ﬂ j ] ; . .' v .
. S @:H i -QTED Section O r.arf:‘E:t.‘.?-.?.::;.;;:z:m) -
| BRI NS Public Hew:ii £/ -+ [ snaniment s

s

NWFP, Peshawar
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/A . | DaftariRec:rd Lifter/ Preferably literate, 18 to-35< By promotion, fro}n/amongst the Naib Qasids/Chowkidars having Middle- -Standard
2" s~ | Daffadar/Barkandaz - preference will be given ‘years | -qualification: - ' '
g (BS-02). to Ex-Scrwce Man, s ‘ '
, _ Provided that if no suitable candidate is available for pr;amotxon, then by initial
| recruiiment, :
15. | Naib Qasig Middle Standard 181040 | By initial rccruitmem.~
(BS-01).; qualification. years : '
16. { Driver_ Possessing a valid LTV/ | 18 10 43 By initial recruitment -
- [ (BS-04). HTV Driving License years L T -
o with five years ‘
experience, having '
Middle Standard -
qualifications from a
recognized Board.
- 17,1 Chowkidur- ! Literate, 18t0 45 | By initial recruitment. ]
- (BS-0}). years: |
" 18. | Sweeper 181045 | By initjal recruitment.
(BS-0i1. years '
19. | Data Entry (' zerator /| Second Class 18t030 | By initial recruitment.
Computer A::xd Intermediate Certificate years ' ~. .
Design. Co::: zter or equivalent ,
Operator (BS.: 1). -qualification from a oL
recognized Board and G
one year Diplomain -
Information Technology -
or Computer Science
. - | froma recognized
L ! Board

| mmf 1

,4\} &

~-E'J A
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Public HEHL T
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o

20. | Chief Draftsman - - - | By promotion, on the basis of Seniority-cum-fitness. from amongst the Circle Head Drafismen
(BS-17). © | with five years service as such. ' IR
| 21. | Circle Head - By promotion, on the basis of seniori:y.cum;ﬁmess, from amongst the Head Draftsman/
' Draftsman (BS-16). Divisional Head Draftsman with five years service as such, . S
22. | Head Draftsman / By promotion, on the basis of sen'ion'ty-cum-ﬁmcss, from amongst the Draftsman with five years |
Divisional Head, service as such. : : :
Draftsman (BS-14).
23. | Draftsman (@)  Second Division 181030 | (a) Twenty-five per cent by promotion, on the basis of sehiority-cum-ﬁtngss, from amongst
(BS-11). ~ Secondary ' © years . the Tracers having Certificate of Civil Draftsman Course of two vyears duration from
: School - _recognized Board of Technical Education with three vears service as such:
Centificate from _ . - -
arecognized (b) twenty-five per cent by promotion. on the basis . seMority-cum-fitness, from amongst
Board; and the Tracers who have qualified the prescribed Departmenta) Examination of Draftsman,
p and having three years service as such: '
(b)  two years : : _ '
duration Provided that if no suitable candidates are available for promotion against the quoté at (a)
Certificate then the vacancy shall be filled in by way prescribed at (b) and vice versa;and
Course in Civil ' . ‘ : ' . v '
Draftsmanship (¢)  fifty per cent by initial recruitment. e
Toma - :
‘ecognized
, 3oard of
' Technical
=ducation, .
W
- - .
A e
£ ) "Z
. R :
' A L b

bt e gl
Public Heatuw, i Genarimeny
NWEP, Peshawar




Sciljor Rescarch
Officer (WQ)

(Micro-biclogy or
Chemistn roma -

(@ - Second Class -- 1810307 | (a) - Twenty-five by promotion, from amongst the Ferro-Printer/Ferro Khalasi. having
"Secondary - years Secondary School Certificate With two years service as such; and '
Schoeol : ’ '
. Cerificate o (b)  seventy-five per cent by initial reciuitment.
a recognizel
Board; and l'
¥
3
(b)  Sunveycouseof :
: at Jeast 6-9 : f
. - months duraion. ' '
25." [ Ferro- Printer/ Middle Standard ' 181030 | By initial recruitment.
Ferro Khalasi Qualification, | years
(BS-02). t . e
IV. Water Quality (WQ) Laboratory*s Technical Staff:
"26. Water Scientist / Second 1);-:sion M3 By fn‘unwlion. on the basis of senio,ri.l_\:;c(un—.‘ilness. from Enongs( the members of -service

holding the post of Research Officer (Water Quatity) BS-17 witly five years service as such.

(BS-18). recognized L?nive_rs:i:.., L
27. | Research Officer Second Division M3 211032 |(a) Fifty per cent by promotion, on the basis of seniori.ty-cumfﬁiness, from amongst the
(WQ) (BS-17). (Micro-biology or years - members of service holding the post of Assistant Research Officer (Water Quality) with
' Chemistry). from a three years service as such; and ' o -
recognized Universi-.. ‘ '
‘ s ) (b)  fifty per cent by initial recruitment; and
28. | Assistant Research Second Division B.S: - 2] to 30 By initial recruitment. |
Officer (WQ) (Microbiology or years - .
(BS-16). ‘Chemistry) from a X
recognized Universir. )

!

o awTESHER

=P

SectionCnl 545 - ¢
J'Ubh'-'.'.:.:'. o Lo mininey

MR Db
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: ) Labora:n?ryb "> .| Second Division 180 30 | By initial recruitment. > T
f " Technician® Secondary School years o . -
T r° 1 (BS-06). Certificate or equivalent o S o o .
7 : . |-qualification from a 4 : , : . e g . . A
A : recognized Board and : : _— \ .
AN - relevant Laboratory . ‘ . ' A o :
: ‘ - | Technician Course from | = : : : .
a recognized Technical : i S ‘ .
Board/Institute. - L - ' ' . . ) ' -
30. | Laboratory Attendant | Literate. - | 18t045 Byinital recruitment.. _ B .
(BS-01). . o © years . ' : ' .
V. Hvdrogeologx/Resistivig Survey Staff; _ o o ' - ) o e
"31. T Rose : ivision M. 3 T e ' —
31 ﬁ“\i‘arc({' O].fﬁc,e" (ssc‘;"d GD':"?",M'SB': S | 211032 () Fifty per cent by promotion, on ihe basis of seniority-cum-fitness from amongst the
ydro-Geologist AHydro-Geology) or B.Se 1. years | members of ice holdine i ; Do
' ‘ S yicds . . ~ 01 service holding the post of Assistant Rescarch.Office Stivity ~
(BS-1 7)-_ (C“,'VAg,"cumf“ with three years service as such: and ’ - f (R651§t1v1t} Sun ey)
e - z' Engineering) with (wo : c T -
v . years relevant experiences . S .
i o or Second Division M.Sc. : b} " fifty per cent by initial recruitinent,

; {Water Resources/ Ciy i
! ' Engineering) from a ‘
' . recognized University.

.

¥

32. | Assistant Research Second Division M.S¢ | 211030 Byinital recruitment,
1 Officer (R/Survey) (Hydro-Geology) or ‘
(BS-16). B.Sc (Civil/Agriculture

: Engineering) or Second
Division M.Sc. (Water
Resources/ Civil
' ' Engineering) from a -
ks Cd recognized University. |

o Section Offcer {L:izbiizhment) . - .
Public Healtl; - .1z Department ‘ ' o : '
NWFP, Peshawar o



= A
7 ! Second Class Secondary
$3-06). School Certificate or
' -equivalent qualification
from a recognized Board
and relevant Technician
Course froma = i
recognized Technical !
Board/Institute. ,
I.  Community Development/Health Hygiene Promotion Staff:
}. | Assistant Social Second Class Master’s | 21t030 By initial recruitment. -
Organizer Degree in Social years .
(BS-16). Sciences from a ' : T
) recognized University. : .
jI. ElA/Environment Section Staff; -
Environmentalist Second Class Master's | 211030 By initial recruitment or by deputation from . Lavironmental Protection 'Agcncy North-West
(BS-17). Degree in Environmental yvears  Frontier Province. : o
Sciences/Environmental ‘ , .
Engineering from a . : ‘ \
recognized University. : . - S




To

The worthy Chief Secretary,
Govt. of Khyber Pakhtunkhwa,
Civil Secretariat, Peshawar.

Subject: ~ Departmental Representation against the Notification

No.SO(Estt)/PHED/1-9/2010  dated” the. Peshawar
March 6, 2010 communicated on 27.04.2012 whereby
appellant’s right of promotion to the post of Chief
Engincer (BPS-20) has unlawfully been denied.

-Respected Sir,

‘With due respect [ have the honour to submit this departmental

representation for your kind consideration and favourable action on

the following facts and grounds:

L

That appellant joined the Department in April 1978 as Assistant
Engineer (BPS-17) on adhoc basis and later on he was
regularized -on the recommendations of the Public Service
Commission way-back in the year 1981. He is one of the
senior-most officers of the Department and at the moment is
serving in BPS-19. Thus appellant at the moment has got an
unblemished and outstanding service record for a period of

almost 33 years at his credit and is going to retire in august
2013. . :

That as per Notification No.SORI(S&GAD)1-12/74 dated the
Peshawar 30.04.1979 (Annex:-A) the post of Chief Engineer
(BPS-20) was to be filled in as follows:- “

“By Selection on merit from amongst four
senior most officers in case of Irrigation
Department and three in case of Public
Health Engg; Deptt; with at least seventeen

. years experience as Government servant,
seniorily being considered only in the case
of Officers of practically the sume standard
of merit. ‘

- That as per Seniority List of Superintending Engineers (BPS-

19) appellant dwells at serial No.2 and thus was eligible for

promotion to BPS-20 under the rules ibid, however, recently’

when the case of promotion of the appellant and others were
processed by the Department appellant came to know that the

-
/-/: -
-
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previous rules of the Department have been replaced by the
impugned Notification No.SO(Estt)/PHED/1-9/2010 dated the
Peshawar March 6, 2010 (Annex:-B) whereby the Officers

holding B.Sc (Mechanical) have been barred from promonon o .

the post of Chief Engineer (BPS—20)

That the impugned Notification ibid was communicated to the -

appellant after much efforts on 27.04.2012, therefore, appellant

being aggrieved of the same, files this departmental -

Representation before your good-self for your kind
consideration and favourable action on the following amongst
other grounds:-

GROUNDS:-

A.

That appellant has not been treated in accordance with law and
rules on subject ahd has been treated in violation of Article-4 of
the Constitution of Islamic Republic of Pakistan, 1973 by
issuing the impugned Notification whereby . his right of
promotion to the next higher grade has permanently been
barred, thus the impugned Notification is unjust, unfair and
hence not legally maintainable.

That the impugned Notification militates against Article 25 of
the Constitution of Islamic Republic of Pakistan, 1973 inas
much as it has caused utter discrimination between two classes
of officers of the same Department without any lawful
justification. Thus the impugned Notification being ultra vires
of the constitution is not tenable and liable to be set aside.

That the classification made by the impugned Notification is$
not based upon reasonable and intelligible differentia inas much
as the appellant being Mechanical Engmeers and others bemg
Civil Engineers both are serving in identical manner under
similar circumstances, therefore, the classification is illogical,
irrational and therefore, not sustainable.

That the services of Mechanical Engineers and Civil Engineéfé
both are of equal importance to the Department in view of = .

Mechanical and Civil- Works in the Department, therefore,

placing one discipline at a hlgher pedestal at the expense of the
other is without any lawful 3ust1ﬂcat10n

It is, therefore, humbly rec‘}ﬂested that on acceptance of this

departmental Representation, the impugned Notification No. SO(Estt)/
PHED/1-9/2010 dated 06.03.2010 may kindly be modified by
enabling the appellant to avail hlb right of promotion to the next
higher grade in the best interest of justice and fair play Meanwhlle

P



. the ‘;pi'omloti'on case$ of BPS-19 to BPS-20 may kindly be stopped till
- the decision of the instant representation. '

'Yours‘ faithfully ,

Engr{(_‘;&ux Wahab Shahid Abbasi, -

: Superintending Engineer (BPS-1 9,

office of the Chief Engineer (South)

PHED, Khyber Pakhtunkhwa, '
Peshawar. A

Dated: i .05.2012 .

Q




GOVERNMENT OF KHYBER PAKHTUNKHWA
PUBLIC HEALTH ENGG: DEPARTMENT

No.SO(Estt)/PHED/1-5/97
Dated Peshawar, the January 28, 2013

Mr. Abdul Wahab Shahid Abbasi,
Superintending Engineer,
- Office of Chief Engineer (South) PHE Peshawar.

vy=

Subject: Departmental representation against Notification No.
' SO(ESTT)PHED/1-9/2012 dated Peshawar, March 6, 2010,
communicated on 27-04-2012 whereby appellant’s right of
promotion to the post of Chief Engineer (BPS-20) has

unlawfully been denied.
Dear sir,

I am ‘directed'tO'state,-»f:hat the comnetent authorily has been
pleased 'to reject your representation dated 07-05—20.12 on the subject noted
above.

’ ~ Yours faithfully,

( MUHAMMAD YUNAS )
SECTION OFFICER (ESTT)
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

No._ [ 2 qu /ST Dated f?//b% /2013

/00
To,
Syed Haris Shah,
- Junior Clerk, Service Tribunal, .
Peshawar. '
Subject:- EXPLANATION

You Syed Haris Shah, Junior Clerk, have not issued notices to the

respondents in appeal No. 355/2013, Engineer, Abdul Wahab-Vs-Govt. etc on the pretext
that appellant had not deposited process fee and security but s evident from the challan

that appellant had dépo_sited process fee and security well in time i.e on 2™ April, 2013.

You are, therefore, directed to explain the reason for not issuing notices

and be made‘avai-léble yourself for further appropriate action within a week, positively. ,

SERVICE TRIBUNAL PESHAWAR.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL PESHAWAR

e

LA S A

"

2)

3)

Service Appe’al No.355/2013

Engr. Abdul Wahab Shahid Abbasi,

Superintending Engineer / Director Design (South),

Public Health Engineering Department
PEShaWar.....ceeecveerreceeceece e errereeee e Appellant

VERSUS

Government of Khyber Pakhtunkhwa,
through Chief Secretary KPK Peshawar.

Secretary to Govt. of Khyber Pakhtunkhwa, .
Public Health Engineering Department Peshawar

Secretary to Govt. of Khyber Pakhtunkhwa,
Establishment & Admn: Department

PEShAWAN...... oo Respondents

PARA-WISE COMMENTS ON BEHALF OF RESPONDENTS NO.1 TO 3

- Respectively Sheweth

PRELIMINARY OBJECTIONS:

The appellant has no cause of action
The appellant has no locus standi.

The appeal is not maintainable in its present form.
The appellant is estoped by his own conduct to bring present appeal.
That the appeal of the appellant is badly time barred.

FACTS OF THE CASE

1. Factual to the extent that the appellant joined the Department in April
1978 as ‘Assistant Engineer (BPS-17) on adhoc basis and was later-on
regularized on the recommendations of the Public Service Commission
in the year 1981. He stood retired on attaining the ége of.i 3
superannuation in August 2013.

2. No comments.
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' Correct to the extent that Mr. Sikandar Khan has been promoted to the
post of Chief Engineer (BPS-20), the appellant 1s the next senior most‘ |
'offcer however, - being Mechanlcal Englneer, he is not ellglble for'-i o

promotion to the post of Chief Englneer (BPS-20) as per exnstmg SerVIcei'v 3

Rules of PHE Department It may be’ noted that the PHE bemg Civil
 oriented Department requnres the effective knowledge of C|V|l ,

Englneers for key positions.

Incorrect. The Service Rulés of PHE Department were reframed in 2007
in the merged Works & Sérvices Department on the basis of its

~‘requirements wherein only'CiviI Engineers were declared éligible for

promotion to various positions in its hlerarchlcal structure. However,.

special amendments in the Services Rules were made vide Notification - |

dated 06-12-2010, wherein against Serial No.2 and 3, in Column No.5,
the word and brackets, “(Civil) were deleted and thus the appellant,
being the Mechanical Englneer was granted access ‘for- promotlon to -

- the post of Superlntendmg Englneer (BPS-19). It may be noted that in -

order to avail the benefits from the said Rules for promotion from BPS -
17-19, the appellant remained silent and has now challenged the same
so that the rules could be twisted for his petsonal beneﬁ'ts.{ The 'p‘o"st of
Chief Engineer (BPS-ZO), being the controlling officer for execution,
supervision, maintenarice and ‘operation of Water Supply Schemes:
across the Province, was purely reserved for promotion of Civil =

Engineers in the best public interest. The appointment rules in vogue | vi _
make only Civil Engineers eligible for appointments in PHE Department -

which further nullify the standpoint of the appellant.

Incorrect. The Services Rules were reframed in 2007 wherein the'_
Mechanical Engineering Degree Holders were barred from promotion.” . =~ .
The appellant was serving in the department ancl had better knowledge o

of the new Service Rules. However, he did not agitate / resist against

these Rules. On bifurcation of Works & Services Department into C&W

& PHE Departments, the Service Rules of 2007 were re-notified for the - - _
~newly established PHE Department known as PHE Departme'nt"s_'»_v. L
(Recruitment & Appointments) Rules 2010. Against these rules, the
appellant filed appeal to the Chief Secretary Khyber Pakhtunkhwa. This =~
appeal of the appellant was time barred. However, the competent"'.;'i*.,:-" |

authority, after thorough consideration, rejected the appeal of the -

" appellant. The appellant was informed accordingly.




. VJ 6. Correct to the extent _that' ;on direction o‘f-the‘ Hon’ble Peshawar High:_"
B | Court Peshawar to decide’ the répresentation of the apfaellant a case. .
was moved to the competent authorlty for decision. The competent“‘-""
authority, after. consrderation, re]ected the representation of the _
appellant. '

7. As per Para 6 of the facts above.
" GROUNDS

A Incorrect. The 'aboe'llant has been treated in accordance with law, r’ulc-:js:_' o
| and policy on the subject and no violation of the constitution has been
committed in this regard. | |

B. - Incorrect. As peér Para A of the grounds.

C.  Incorrect. The apo'eliant being "Méchanicgl Degree holder was promoted _'
up-to the position of BPS-19.' However, the position of BPS-20, being
Civil oriented and key position controlling entire affairs of the o
Department, was purely reserved for Civil Engineeis in the be‘st'pu"blic_"'
- interest. Therefore, the motive b'eh'ind Doing so was to-ensure efﬁcient‘
service delivery and good governance, thus, no discrimination hés been
made with the appellant. |

~D.  As per Para C above.

"E. As per Para C of the grounds and Para 4 of the facts.
F. As per Para 5 & 6 of the facts.

Besides above legal & factual positioﬁ, i‘t’:m‘ay kin'dly' be noted that
‘presently there is no vacant post of Chief Engineer to consider the appéilén‘t S
- for p‘romotion. It is, therefore, hunib'ly'pi‘éyed that the appeal of the appellant L
may be dismissed avi & Cost .

W
: . (sEcH ETARY PHE | ‘
GOVT OF KHYBERPAKHTUNKHWA " . - GOVT OF KHYBER PAKHTUNKHWA
- (RESPONDENT NO. 3) T ( RESPONDENT NO. |.-2.)




G@VERNMENT @F KHYBER PAKHTUNKHWA
PUIE.IC HEAL’E’H ENGG: DEPARTMENT

Dated Peshawar, the September 4, 2013‘

NOTIFICATION

No.SO(ESTT)/PHED/1-5/97. In terms of Section-13 of the Khyber

Pakhtunkhwa Civil Servants Act 1973, Mr.Abdul Wahab Shahid Abbasi,
Director Design (South) PHE Peshawar, stood retfred from service on

o 19/08/2013 (Afternoon) on attaining the age of superannuation His
V date of birth- accordmg to official record is 20/08/ 1953

i | SECR E TARY
' Endst No. SO(ESTT)/PHED/1-5/97 Dated Peshawar, the September 4, 2013

VCopy forwarded fofi* information & necesséry action to the:-
. Accountant Generai Khyber Pakhtunkhwa Peshawar, -

Chief Engineer (South) PHE Peshawar. :

Director Design (South) PHE Peshawar.

PS to Secretary PHE Department.
Officer concerned.

/ . O/O File / Personal File, -~ -~ | GJW l%/&

DR WN

{ MUHA MAD YUNAS )
SECTION FFICER (ESTT)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBU NAL
- PESHAWAR

Service Appeal No0.355/2013

‘Engr. Abdul Wahab Shahid Abbasi,

Superintending Engineer / Director Design (South),

Public Health Engineering Department ‘

PESRAWAN ........iu ettt ettt n s s br s s enes Appellant

VERSUS

1)  Government of Khyber Pakhtunkhwa,
through Chief Secretary KPK Peshawar.

2) Secretary to Govt. of Khyber Pakhtunkhwa,
~ Public Health Engineering Department Peshawar

3)  Secretary to Govt. of Khyber Pakhtunkhwa,
Establishment & Admn: Department

PeShaWar .......cccoviiniiiececeecrc e Respondents

PARA WISE COMMENTS OF RESPONDENTS NO.1 — 3

AFIDAVIT

I, Jauhar Ali Shah, Section Officer (Estt) PHED Pe_Shawar, do
hereby solemnly declare that contents of the Para-wise comments are
correct to the best of rhy knowledge and record and nothing has been
concealed from this honourable Court.

Deponént

>

SECTION OFFICER (ESTT)

‘ ‘ PHE DEPARTMENT -
Identified by

Senior Government Pleader
KPK Service Tribunal Peshawar
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- BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No._355-P /2012

Engr. Abdul Wahab Shahid Abbasi............. Appellant

Versus

- The Govt. and others.............. e Respondents.

REJOINDER ON BEHALF OF APPELLANT IN
RESPONSE TO REPLY FILED BY
RESPONDENTS NO. 1-3. |

Respectfully Sheweth,

" Preliminary Objections:

~ Preliminary objeétions raised by answering respondents
are erroneous and frivolous, the detailed replies thereof

are as under:- -

I&II. That valuable rights of the appellant have Been
, inffinged through the impugned Notification which

has been challenged through the instant appeal
under the law, therefore, appellant has got a strong
.cause of action and for that matter locus standi to

file the instant appeal. |

III. That all codal formalities as per the Khyber
Pakhtunkhwa Service Tribunal Act, 1974 have
been complied with and therefore the appeal is in

its correct form and shape.




<

IV.

1.

™

2

That appellant has challénged the impugned
Notiﬁcationﬁfthin the rheﬁning of Article-4 & 25
of the Constitution of ‘the Islamic Republic of
Pakistan, 1973. It is a settled principle thét

estoppel does not operate against the law.

That the instant appeal is well within time.

- Facts:

Being admitted needs no further clarification.
Being not replied hence ,amo_unts to.admission.

Correct to the extent of promotion of Mr. Sikandar

~ Khan, the rest of the para is misconceived. The

existing Service Rules are discriminatory and

therefore have been challenged on that ground.

PHE is not only civil but also mechanical oriented
Department requiring both fields of ehgin,eering.
Be' thatb as it rﬁay, since the appellant and others -
being Mechanical Engineers have -b'e.e'n .selected
more than 30 years back by then they were eligible
for promotion then subsequently with the éhange
of rules they cannot be,deprived of their due right
of promotion. Moreover, Notifications affecting
existing rights cannot be read retrospectively. The

right of promotion is incurred on the basis of past

service, therefore, the Notification does not affect

the promotion rights of éppellahf.

Incorrect. The impugned Notification was

communicated to the appellant on 27.04.‘201'2 and




fe

7.

appellant has challenged the same in due course of

time. The ‘arlier- Notifi¢ation varying the terms

and conditions of service of the appéllant, was
never cpmmunicated to the appellant nor appellant
was aware of it either, therefore, the same was not
challenged. The reservation of the post only for
Civil Engineers is squarely discriminatory and
malafide to deprive the appellant being senior-
most and eligible for promotion to the next higher
grade, therefore, impugned Notification is

violative of the law and thus not sustainable.

| Incorrect. As explained above, however, the appeal
of the appellant was well within time and has
wrongly been rejected. |
Incorrect. The Representation of appellant was
rejected in violation of the law.
Incorrect.

Grounds:

A.  misconceived. Appellant has not been treated in
accordance with law.

B.  Being not replied hence admitted. -

C. Misconceived. PHE -equally and invariably

requires the expert hands of both Engineers and for
that reasons in the earlier rules both were equally

eligible’ for promotion but the impugned

Notification was issued malafide which has
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adversely = affected the promotion rights of

appellant in violaﬁon of law.

- D-E. Being not replied hence admitted.

It is, therefore, humbly prayed that the reply of
answering Respondents No.1-3 may graciously‘ be

rejected and the appeal as prayed for may graciously be |

accepted with costs.

"Through -

Dated: ZA /10/2014

A[Zidavit

I, Engr. Abdul Wahab Shahid Abbasi, Ex-
Superintending Engineer, Office of the Chief Engineer

h (vSouth) PHED, Peshawar, do hereby affirm and declare

on oath that the contents of this rejoinder are true and

correct to the best of my knowledge and belief and

nothing has been concealed from this Hon’ble Tribunal.

[z

nent |




