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BEFORE THE HON^BLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

EXECUTION PETITION NO. 252/2023

).LZ3AIN

SERVICE APPEAL NO. 1233/2027i Uatcti

Shoukat (Petitioner)

Versus

Chief Secretary, Khyber Pakhtunkhwa & Others (Respondents)

IMPLEMENTATION REPORT ON BEHALF OF RESPONDENTS NO. 01 & 02

RESPECTFULLY SHEWETH;

1. That in light of directions of Hon’ble Member (Executive), Khyber Pakhtunkhwa Service 

Tribunal! contained in the order sheet dated 25-01-2024 (Annex-I), a meeting under the 

chairmanship of the Special Secretary (Establishment) was held on 19-02-2024 at 1100 hrs in his 

office. Minutes of the meeting may be perused (Annex-II).
2. That it is stated that in wake of the 25‘^ amendment in Constitution of Pakistan 1973, FATA has 

been merged into the Province of Khyber Pakhtunkhwa. Erstwhile FATA Secretariat 

Departments and Directorates were shifted and placed under the Administrative Supervision & 

control of respective/relevant Departments in Khyber Pakhtunkhwa Government Departments to 

ensure better coordination & seamless transitions. Some employees who were at the strength of 

Coordination & Administration Department FATA Secretariat were declared surplus as per 

Surplus Pool policy of the Provincial Government vide Establishment Department Notification 

dated 25-06-2019 (Annex-III) for their further adjustment amongst various Provincial 

Departments/ Directorates. Feeling aggrieved, the petitioners filed writ petition No.3704-P/2019 

before the Flon’ble Peshawar High Court which became infructuous and dismissed accordingly. 

The petitioners then filed civil appeal 881/2020 before the Apex Court which was also dismissed 

as not pressed by directing the petitioners to approach proper forum i.e Service Tribunal.

3. That it is further submitted that the petitioners filed Service Appeals 1227/2022 & 10 others 

connected cases before the Khyber Pakhtunkhwa, Service Tribunal with the pray that they may be 

adjusted at the strength of Establishment & Administration Department as they were previously 

serving in similar Department in FATA Secretariat, which was allowed by the Hon’able Tribunal 

vide its Judgment dated 14-01-2022 (Annex-IV).

4. That Mr. Hanif Ur Rehman & four others filed Execution Petition before the Hon’ble Tribunal to 

adjust them at proper place at seniority as per judgment dated 14.01.2022. In compliance of the 

ibid judgment of the Hon’ble Tribunal, the petitioners were adjusted conditionally against the 

posts of Assistants (BS-16) in Establishment & Administration Department vide Notification 

dated 01-11-2022 (Annex-V) and accordingly were placed at the Sr. No.334-338 of the seniority 

list of Assistants (BS-16) maintained at Establishment Department vide Notification dated 29-11- 

2023 (Annex-VI) till the final outcome of the Apex Court as the civil appeal is pending for
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adjudication. Application for early hearing and shifting the case from Registry branch Peshawar 
to Principle seat Islamabad has already been filed.

5. That there are certain complications which create hurdles in implementation of the judgment of 

the Hon’ble Tribunal for placing the petitioners at proper place in seniority list..

The petitioners were rightly placed at surplus pool as per Government Surplus Pool
I

Policy for their further adjustment in the directorates/attached formations. Although 
they have been adjusted in Establishment Department in compliance of the Hon’ble 
Tribunal’s judgment yet they have no right of such adjustment.

i.

ii. As per Khyber Pakhtunkhwa, Rules of Business 1985, there is no concept of 
Administrative Department at Ex-FATA Secretariat and by merger of FATA into 
Khyber Pakhtunkhwa, the employees of Administration Department of FATA 
Secretariat cannot be merged as they are not employees of Establishment Department, 
but their services were rightly placed in the surplus pool.

iii. By giving them seniority at Establishment department will affect the established rights 
of thousands of Secretariat employees and will lead to series of Litigation for the 
Provincial Government.

Respondents have filed CPLA before the Supreme Court of Pakistan which is pending 
for adjudication and in this connection application for early hearing and shifting the 
case from registry branch Peshawar to Principal seat Islamabad has already been filed. 
The implementation will have adverse impacts on the CPLA of the Provincial 
Government.

IV.

PRAYER;-

In view of the humble submissions made above, as implementation of the Tribunal’s 

Judgment in the Shape of adjustment has been made/implemented and petitioners are also placed in 

seniority list of Assistant. As CPLA is pending for adjudication before the Apex Court, therefore, it is 

humbly prayed to accept the request of the respondents and accordingly dismiss the Execution Petition, 
please. '

.0
-y (NADEWASLAM CHAUDHARY) 

Chief Secretary,
KHYBER PAKHTUNKHWA.

! Through,
(Kaleem Ullah Baloch)

Special Secretary, Establishment 
(Respondent No. 01)

(: ;:^(SHAJlj:iDULLAH KHAN)
SECRETARY, 

ESTABLISHMENT DEPARTMENT, 
Through

(Kaleem Ullah Baloch)
Special Secretary, Establishment 

(Respondent No. 02)

LA V.) .
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

EXECUTION PETITION NO. 252/2023

IN SERVICE APPEAL NO. 1227/2020

PetitionerShoukat

VERSUS

Respondents.Chief Secretary Khyber Pakhtunkhwa & others

AFFIDAVIT

I, Mr. Shahid Ullah, Secretary Establishment Department (BS-20), respondent, do 

hereby solemnly declare that contents of the Reply in the Execution Petition are correct to the 

best of my knowledge and record and nothing has been concealed from this Hon’ble Tribunal. It 

is further stated on oath that in this Execution Petition, the answering Respondent has neither 

been placed ex-parte nor their defense/struck up.

'JENTD

CNIC No/Tl 101-1464320-1 
U Contact No. 0333,9744944

\ 8 MA.R 2Q^*^



GOVERNMENT OF KHYBER PAKHTUNKHWA 

ESTABLISHMENT DEPARTMENT (T

AUTHORITY LETTER

, Mr. Khaliq Ur Rehman, Superintendent (BPS-17), Litigation-II 

Section, Judicial Wing, Establishment Department, is hereby authorized to submit
I

Reply, in the Hon’able Services Tribunal, in Execution Petition No. 252/2023 in 

S.A No. 1227/2020 Titled “Shoukat VS Govt, of Khyber Pakhtunkhwa & Others”
i

on behalf of the undersigned.

(SHAHl^LLAH KHAN)
■ SECRETARY,

ESTABLISHMENT DEPARTMENT, 
Through

(Kaleem Ullah Baldch)
Special Secretary, Establishment 

(Respondent No. 02)

p (NADEJiM ASLAM CHAUDHARY) 
Chief Secretary,

KHYBER PAKHTUNKHWA. 
Through,

(Kaleem Ullah Baloch)
Special Secretary, Establishment 

(Respondent No. 01)
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ih Retiiionci' in person'present. Mr. Muhammad

■

•2.5‘- ;lan. 2024

Jan, District Attorney alongwith Arshad Kamal, S.O

(Ijligation) and IChaiiqur Rehman, Superintendent for the

..respondents present.

Representative of the .respondents requested for
- ''

sornc time for a&iJstmcnt of seniority list. He is directed to

02.

iff!;»macIjtivSi thc petilidncr at his proper:,place in the seniority list

by consulting him and to come up with a feasible and P 

acceptable optionj|on the next date.' Case is adjourned to■ ■' '."I''

26.02.2024 before the S.B. PP given to the parties.

■
■n1

:

t"-' ■ ■ '5'/> Mcmbei'dO
1,

'^l-'azJc.siihluiii I’.S '

!Ff-t

l;
OS:: i»

Junio||;i| !’counscl for,the petitioner present. Mr.
■M'

Muhammad Janf'"l!)jstincl Attorney alongwith Mr. Arshad 

Kama) S\0 (1 Jliglion) for the respondents present.

' 26"' Feb. 2024 01.

Rcpicsentativcs of the. respondents produccd'a copy 

ol’ minutes of meeting-dated 19.02.2024, vide which .certain, 

recommendations ^ have been framed which have been 

submitted^ to 'the competent authority. Representatives 

requested for lime to submit proper, implementation repdt. To 

come up for implementation report on 01.04^2024 before the 

S.B. P.P given to the parties.

• 02.

H: Section Officer (Utigition)
Government o* KP 

Establishment Department

■ Vv

i'
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OF THE MEETTNCt IN CONNECTION WITH SERVICE
PETITIONS NO. 248/2023 TO 252/2023 TITLED

MINUTES
APPEAL NO. execution: 
HANIF-UR-MHMAN &.others VS^GOyi:

In light of directions of Hoii’ble, IVlember (Executive), . Khyber Pakhtunidiwa

the order sheet dated 25-01-2024, a meeting under theService Tribunal contained in 
chairmanship of the Special Secretary (Establishment) was held on :i9-02-2024 at 1100

hrs in his office. The following attended:-

(Chair)1. Mr. Kaleem Ullah
Special Secretary (Establisliment) 
Establisliment Department.

2. Mr. Saeed Ullah,
Additional Secretary (Reg-ll), 
Establishment Departmpnt.

3. Mr, Irshad Khan,
Deputy Secretary (Judii^fal)
Est ab 1 i shm ent Dep art;.uen u 

Aj Ip'
4. Mr. Saqlain Klian,

Law Officer,
Law Department. .

5. Mr, Siraj Muhammad;
Section Officer (E-IV), 
Establishment Department.

6. Mr. Arshad Kamal 
Section' Officer (Lit-II),'* 
Establisliment Department. •

After recitation, the chair, welcomed the participants, The forum was

informed that in wake of the 25‘'’ amendment m Constitution of Pakistan 1^73, FATA has

been merged into- the Province of Khyber Pakhtunkliwa, Erstwhile FATA Secretariat

shifted and placed ■ under the AdministrativeDepartments and Directorates were 
Supervision t<. control of respective/relevant Departments ■ in' Khyber Pakhtunkliwa

better coordination & seamless transitions. Some■Government Departments to ensure 

employees who were at the. strength of' Coordination & Administration Department 
FATA Secretariat were declared surplus as per Suiiilus Pool policy of the Provincial

Establishment Department Notification'dated 25-06-2019 tor their 
various'^'Vrovincial Departments/Directorates. Feeling

Government vide

further adjustment amongst 

aggrieved, the petitioners. Filed: wri,idjpetition No.3704-P/2019 before the Hon’ble 
becaif(|'j|nfructu

filed civiT appeal;'88'172020 before the Apex Court which was also 

not pressed by directing the petitioners to approach proper forum i.c Service

and dismissed- accordingly. ThePeshawar High Court which ous.

petitioners then 

dismissed as 

Tribunal.
- ■ The-forum was.further informed that .the petitioners filed Service Appeals

1227/2022 &■ 10 others., connected,mases;before the-Khyber 'Pakhtunkliwa, Seivice,

•A .

Section dfficer (Litigitiohi 
Government of KP 

Establishment Department
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Tuibun.ai 'wilh l;he pray 'that they may-be adjusted at the'stvehgtjr of Eslablisliment & 

/yd,rfn.Qi3iration Department as they were previously serving’iiv similar D.epailment in 

FATA. Secretarial, which was allowed by the Hon’abte.Tribunal vide its Judgment dated

iA.Oi-2022.
Mx: Hanif Ur Rdi.man'& four others filed Execution Petition before the 

Koo'ble Tribunal to adjust them at .prOj-,ei; place at seniority as per judgment dated

At.Oi..2.022. in comphance of the Ibid jud'gm|nL of the Idon'ble Tribunal, llic petitioners 

V'.'ere adjn.sted conditionally against the pp'sls of Assistants (BS-16) m l:',stabHshmenl &

Adrninioti'ation Dqiiartmcnt vide Notifeatidn dated Oi-i 1-2022 and accordingly weic. 

placed at the-Sr. Mo,234-338 of the .seniority list of Assistants (BS-i6) maintained at 

F.Aabiisi'iiTi.enl iOepartment vide Notification dated 29-11-2023 till the final outcome of 

the Apex. Court as the civil appeal Is pending foi' adjudication. Ajiplication for eaily 

ircarmg and sliiftiug the case from Registry branch Peshawai' to Principle scat Islamabad

has aiready been filed.
After threadbare discussion, the forum was of the considered view tlrai

th.crc ai'e certain complications which creates hurdles in implementation oi l.he judgment 

of the Hon’ble Tribunal for placing the .petitioners at proper place in seniority list.

A The.petitioners'were rightly placed at surplus pool as per.Government Surplus 
.Pool Policy ' for . their-.:furtheradjustment in. the directorates/attached 
■fprmatioas.. Although they liaye been adjuTmcl in EstabUsliniehl Department i.

' compliance;ofthe'Honlble.TribunaPsjudgmpnt yetThey haveno,right ofsud
m

1. ■

■adjustment. " ' f'- ■■ '
A As per'I<dtyber:Palditunlclrwai Rules-'of Business ,1985, there id no concept of 

Administfative'Department at-Ex-FATA Secretariat .and by merger of FAT A- 
Khyber- Pakhlunldiwaf the emploj'ces -bf. Administration -Department of

not employees of 
.were rightly placed in the

into
FATA Secretarial ..cannot ..be merged as they are 
Establishment Department, but their services
surplus pool.

A By giving th.em 'senioril}f1'i.'.at,|Establisl'UTient .-■department-will.-affect the
established.rights of Iho.usandsipf Secretariafemployees and will lead to series 
o'f Litigation for.theProvinciaMGovernment, ' /

.A' Resjiondcnis ha.ve filed CPLA before .the-Supreme Court of Pakistan which is 
pending for adjudication aiKl inMhls connection applicaLiom for .early hearing 
and slijfting 'fhe case '.from registry- branch .Peshawar , to Principal• seat 
Islamabad has alieady been filed. !he imidementation will-have adveisc 
impacts on Ihe CPLA of the Provincial Government..

• The forum concluded that since.tlie Provincial Government has challenged

ex Court, , therefoie, thellie Judg-ment of HoiTble Service Tribunal . before the' Ap 

Esiablishment department may wait till the final -outcome .of the decision of die Apex 

Coiui:.
The meeting ended with a vote of thanks from ahd.tO'the clrair

A

Section Officer (Litigition)
Government bt KP 

Establishment Department

-di
Tt
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H-ni'fI;r l^clu;i.’:n
Asxi.'iiiiiii

Assi.UPiU
1

I a
- ..
Assl.sinni!.'1

] 16: •
V,m'. i^fihldKI '■.! ti Ai:;iil,-in|i!" 16i i.'

5. 'I Klian Asxisljiiii 16

I 6, Shnhld Ali 
I'nrnoq KIkth 
TauAccriqfi.lI

Compulcr Opcruinr 
Compuicr Opcmior 
Cpmpuicr OficrDlor

Compuicrbpcniiur

I 16
7,I ! 10

. K,■i
: 16

ii 9.
16nl ;

10 Allaf I fu.Asain Compuicr Opcniinr 

Computer Opcmtnr 

CompijicrOpcraiur

16

i), Amir All ‘ >;

•16 ■ •

12, Ruh Nnwn/, 16

(3. Kiiinrj'n Computer OpcniKir 16

i'l. 1 lull/ Mulrtiinmiid Amjad CompuicrOpcminr 16

15. Compuicr Operninr 16

I 6. Rujuli All Khun
Riikliliiir Kiip.n 
! liikeL'nvnd-fNn
N'n.H'cin Kfi.tii

Iniimiilhiii 
1 luxriil Call

22. S’iiid Aya/,
23. Ahdul Qadir 

Shnrbiif Klinn
2.5. 'Icihal Shiili

Mtjh.entnmd A-'i

Mend Dnin.simin 
.bjb ^■ul/;inc(T

hiorvAucpcr
Driver

13
)7.
iO. 11
19, 7' 20.

21. dOriv-.r 5
/Hver 5

5■ i
2‘\. ’•‘d Driver 

I Driver 
f Drivvr

5

26, 5

ScanneC oy C:M-:\Sc2nner
/r /

Section Officer (Litigition) 
Government of KP 

Establishment Department
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,5 .-i Driver

\VjiK‘cdullnh S'l^iV' _ 
M;isinn Shirh

1 •.:7. 5
Driver
Driver

Driver

Drlvi‘r
Driver

■ "'3S.

30, Muhiisbir
i iussr.in

Ihsonullah______
33, Diiud Shr^h

34, Qisnui Wi’.li __ _____
35, Alani _____

Sli:5r(i;V;iilir,h

37,
3R, \Val'> Ki’.nir

;;(V I Nina, AkbU'-r
41. iklcna ____________
42, Zuki uU.ih __________
~V}~ Snbir Sbuh
44. Muhni'.irnad ..
45, Zuriair Shah ___

M11 hn mtTind ^   
47. OosL Al)
48. Ni?h;u Khan
49. ■ \.V:idan Shah_
To.' Inunval'ahi _ _____

^51. Mnqsood Jaj'^ _______
Z"cci)hun ___

'ArshiKijChuiV,.
Ikhraq. Kjion „

55. Sarhaj^AU^Shah 
'KlravauiUch 

57^ ! lidnyutuiUiii _____
Kliaii£_K%ll___A
Siurhi£_Khjin_____

60. SaccdGal.... ..........
'T^hituiiAh...

i'nrhad Gu!
I lamccrj Klurn

lUaihri! Kh:_^n____
Do.’-'.i MuHarmr^ad____

Saj'ahdlah____ _______ _

______
Aiia7urj^chma)-i_____

'Maiiunwrind Amir______
A/uInr Arr.rHl _______
7jih\ruci Zi'iin 

KiiTiye 6hii _ _

5
5

5
53 1 .

....... -rO

32: 5
DriN'c:r
Driver
O'ri vt:r_
Driver
DrA'cr
'rnec.'
Trncer

Driver
Driver

5
5
5

36, 5
5

5
43').
0

I N/QaSiO 2
r-;elb Q.’-sil! 2\ 'Nwlb O^'hd 2

_____
' ~KaTb Qr-sid
"ITnVblOasid____ ___
‘ “Kolb Qiiiid ■

'Nlib O^rid ___'
“ "Watb Qosid
"“NaTlTQcisid_____ _ ’
“”N^bQ:isi4 

NniH QiisicJ 
'"NTib O^rid

N^Qnsid __ ___
Naib Qraid __
NriiTObsid

______
N'Gb O'vad
NalbO'arid
"N^Qraib
bl^Orv'iid____ _

“ ^lisib Qusid

Nthb Qinnd____
Naib O^^^'d___
WuibQa^d_
Tiedb OaGri __ _
Cbowkidar__

' CfiowGdor 
'"Oo'.vkidr.r

2.

246.
2A r.
2

1
2’

2'
2
252. •A-
2 ■

53.
254.

■

1
56..

7.
2

5S
59,

1■i.

2I 61,
262,5. 2il 63.
22^r 64.I 2

65,
66.

2
67,

I 26S,
t-

69,I 2
70P i Chowkldar

■;

•7
71. 'Chevvkidor! 2
72. r”^ Chowkldnr^r,.

Arixullai'i73. ■;3
I

A
i
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//P-iAi___ _
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> ■'C'-luHvicidni'

/niniiDa'i 
Sarnili;di

76. liKjyuUiUuii

77. Mubuii'inuid Abid 
7K, Hiiud Khan 
79. Muluanmud Saiccm 
,S0, I'UZalc: lliK]

A Irun/jjb
^2. N'-’laid na'dsTuili 
H.l, AH

84, ^Uiiiaminad Anhad

85, Htiohuliuli

86, ' l.,nl .Uin
87, .vlulnimt’iad Arslud 

Uamish 
Karan

00. Majid Anwar 
0!, Sliuivinil

lUii'.iri Ma^f.’th 
97^ Naccrn Munir

04. Oardccp Singh____
93. MLikc:sh_________________
96, h'luhaminad NavGj:d_
97, Daia Ram
98, Muhammad N'lsar

ToT Taid Aq^L- ________
1 bo, na^h Zeb ____ ^__

'lOl. Abid__ ____________ ____
YnZ Wiihccl Khan___________
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104.'Sumiullah. ^ ..........
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MuharnnHid Sbouib__ ___

107, 'iAinvar Khari^_________
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jnvad Khan _ _ _______
Kcnir Nabis ___ _
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Ja'-viid Kb.ari _

! 16, inam u’s bau  .
Siriij-ud-din ...... .

74. 2.

75.r
2Chowkidor

Chowkidar
A^Clrtinct

'AC CIcancr/NY^s’d

2
2

2

2Mali
28!.
?.Mali 

Cool<
Cook

.•^Kluidim Mosnuc ^
OKCguIab.on Rcidur

S'''Ccpc;i'

S\v'ccpcr 
Swcc|’ii;r 
Sweeper 
SwcC|i'-r 
Sweeper 
Sweeper

Sweq^r____
'Sweaper ___
Swcapcr 
Sweeper 
Sweeper

IrifdEOOl—.-
r.jfRflib Qa-dd 

'NolbQu.sid
Nnib O'^^hl 
NaU)
bi'aib O^S’d 
Nrtib Q'a.>id 
,Naib Qe.siii 
'jY'ib QiiSid 
Nnib Qosid 
NaibQasid 
i-Jnib Y^dd 
Maj[i Oasid 
ibaili Qaiid 
ilera 
Mail 
Moii
Oiowkicini.'
Cl'iOwki'Jnr

’■■diboiHv ndjusimcni/absovpoon
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2
7

2

2

2
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2
89.

2

2
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2

2

2
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IH'C, dcduivd ns ■ Ihcal ,h, whole process of tuljusnocu/
pllK'L’IlK'Ml ol il\L’ surplus poolin'. '

/ ""^^’‘■1^'^''’’ '’pun ah(n‘c nil iIiL' nl'-r-vo laipitus sUilT iilnnpwUh (liuir tirigianl 
ivconi 111 service inv ilircclal,io;|ic|n.,,rl ki ihc ibcipily Sccrclniy (lislnhlishnicnl) llsliihlishniciu

'ri.lP

I
V. in,

Cini'.FSI'X'.'iUCTAUV 
(;OVT. Of- KIIVHI'IR rAKnriiN«[fWA

('npy in;- 
/

l.^/Atlililionnl ('hid'Sccrciiiry. WV) IX'piirimcnt.
AdUi{i(n);il ('hief Scurcuiiy, Mcripad Areas SuerL'li'-rynl.

A Senior Mciuhcr lUmrcl nrRnvcniie.
'1. I'rineij'inl ScLTeMiir)'to (1(iver[i['-r. Khyiicr Piikhliinklnva.
5. Prineipnl Scercinry lo (?iiicl'Minisicr, Khyhcr Ih'ikliUinklnva. ■ 
h. /\|] APliuinisirnlivc Seereiaries, Ki'iylHir PiikiPunkln'^n.
7. Tile AeeounlaiU (icneral, Kliyhcr r’aklilKnlSiwa,
S. Sccrclar}'(A1A(.'] Merged Areas Secrclariiil,
P. Addili<innl ScereUiry (AlikiC,') Merged Areas Secreiurinl vAlh (ho rcqutsi lo.hand 

o\'cr the rclcvnni record nf ihc above siafTio (he I'shiblishmenl Dcparimcat Cor 
I'liriiKM* necessary aciion and taking up (lie case willi (he i‘‘’inuncc i)cparlincnl vviih 
regard (o financial iinpticalinns of ihe sdiCIAv.c,f. 01 .()7.2C> I 9. 

to, Afl ni\'rsional (.’onmiissioncrs/i'n Khyber Pakhlunklnvn.
! !. All Depui}' C’niitrnissioncrs in^iYl>|dcr Paktuunkhuai.
12, Dli'eeior (lener.at !id'nrntiili(ni:|;K;'i'|/bcr tkikluunkliwa,

PS 10 C.'hic'i'Scerclary, Khyhoij'iP.a'}:hUiitkr!v/a,
Id. Deputy Secretary (l’.s(ahlishir.cntD-. DsiaddisbaneiU Depurlnunu Cor necessary 

;.)clioi\, .
lA Seclion OClIeer (1>1). P.slnhlishnicnl DepnrtmcnP 
Id, Seelinn OCikc,'- lAlnblistu'nciU Department Cor necessary nclion.
1 7, Section OCiicer fiAtV) Ssiahlishrncnt Dcpaalmcni.
Ik, IPS lo. Seerelary Pislnldishment 1 J.cpnrimoni.
!'}. PS (n Special Secretary (Uegulniion)..J.Atablishmcnt Ocpariincnt^^,
20. PS i!i Speciai Sccrclury (iislnblisiimcnt),. lisinldislvmcnt Dep^U'fmpl ' --
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. 'BEFORfe THE KHYBER PAkHTUNKHWA SERVICE TRIBUNAL PESHAWAR ■Sai-*' ' •u '

I
T

:•
,; Service Appeal No. 1227/2020

I

.:;ai^09.202b'Date of Institution 

Date of Decision
. ''S i'

•r.. :

. : '•i/.;
. Haplf Ur . Rehman/ Assistant .■ (BPS"16)^ -bfrectdrateVpf v: Pfosdcu:j6n ,::^^K^^

(Appellaht)■Pakhtunkhwa.'

j

VERSUS ■i;

Government i'of .kHybef Pakhtunkhwa ' through Its . Chief SetretaiV: 'at " Civil. 
: Secretariat Peshawar and .’others, h- ' (Respondents)

i ’ •

% '
Syed Yahya Zahld'GIIIanl, Taimur Ualder Khan & 
All Gohar Duffani,

1 Advocates
.1

: .1 ;
FcirAppellantis; i

■I
I

‘t: .
•Muhammad Adeel Butt',. -.' •'
' Additional Advocate General ':

I

For rGspondbnts •,
r' I

r
■f'

1AHMAD SULTAN TAREEN 
: ATIQ-UR-REHMAN Vl/AZIR

chairman;
MEMBER (EXECUTIVE)

; . (
i •

i

M.

<1
JUDGMENT

Tils'single judgment,., 

shall’ dispose of the ins'fant -service appeal as well as'the-.following-connected , 

service appeals, as common question of law and facts are inv'o.ved therein:-

ATIO-UR-REHMAN WAZIR MEMBER YE);
I

i

I

;
1. 1228/2020 titled Zubair Shah»; s

I'.

2. 1229I2Q20 titled Farooq Khan
-i!

3. 1230/2020 titled Muhammad Amjid Ayaz
i

I

4. 1231/2020 titled Qaiser Khan ;, 

i 12.32/2020 titled Ashlq Hussain-;.

; I
I

i.
. }

Ai .» 'li : V
. jI

,6. 1233/2020 titled Shoukat Khan ■ 1 .•; 1 •;
i

7. 1244/2020 titled HaseebZeb :■i

Section Officer (Utigitidhi 
: Governmantpf KP 

Establishnient.Department
y .

A*.;/I •

i

;
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.1

2

: 8. 1245/2020 titled

. 11125/2020 titled Zahld Khan ■!
I .

10.11126/2020 ttled Touseef Iqbal

i t ,>■

1

> Q

Brief facts lof the case :are that the appellant vvas^hltlallyyabpbirited02. ■
as ■ ■

Assistaht'.(BPS-ll) on contract basis in €x-PATA'secretariat \/lde o'rd^ 

12-2004.vHls SeNces Were regularized'by^the order of Peshawar H.

judgment' dated 07-11-2013 with 'effect ;from :bl-07-iooS'3n ^cbmplian(;e Vwith!

icablnet decision dated^ 29-08-2008.' Regularltatlbn of the appeliant was 'delayed

by the respondents' for quite longer and in the rneanwhlle, )n the wakeVof mer^

:of .Ex-FATA-. with' the 'Province,: the appellant 'alongwi'th'others'' were :dedared 

surplus vide order dated 25-06-2019. Feeling aggrieved, the:appellant alongwith 

.'others filed'writ petition No 3704-P/26i9 in -Peshawar High 'Court, . but in the' 

^t^he appellant-alongwith others were .'adjusted lir various'■'directorates, 

hence the High Court vide judgment dated 05-12-2019 declared the ipetition as 

infructuous, which was ■ challenged by the .appellants In the' supreme:court'of 

.Pakistan'and the supreme court remanded'thelr'case to this'Trlbuhal'-Vide'order ■.'

.1

-mean': .\
. r

• :!

dated 04-08-2020 in .CP No. :B81/2020.''Prayers of the appellants'are that'the 

■impugned order dated..25-06-2019 may be set aside and the appellants may be 

retained/adjusted''against" the secretariat ■ cadre ■,borne at .' the' strength ■ of ■ 

Establishment 8t Administration 'Department.'of 'Civil .Secretariat-,’ Similarly 

seniority/promotion may also be given-'to the appellants since the iinceptioh of 

their employment in the government department with back.'benefits as pet ' 

judgment titled Tikka 'Khan'&'others .Vs'Syed'>Muz3rar Hu^sain:.Sh^h?8t .others-; 

_^(2018 SCMR 332) as-well as in the-light of judgment of largef'tench of high :court , - 

!ln Writ Petitlon'No.'696/2010 dated'.07-11-2013

.

;

I

n f

:
!03. Learned counsel for the appellants has'contended that'the'appellants has■' 

inpt been treated In accorda'n'ce with law,.'-hence.their-rights secured'lunddr the.'' 

Constitution' has badly been vlolated;:that'the-lmpug'ned orde'r'has'.'not.been' •'ri

r\

. -T(f
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1
passed In accordance with jaw, therefore Is not tenable and.jlable to be set aside;

appointed in Ey-FATA; Secretariat ph' cbntraGt.basis vide 

0 i“l'2-20b4: and';;in 'compliance' with' Federal | Governmentdecision

t.

that the appellants wereI

order dated

dated 29-08-2008 anti in pursuance of judgment;of PeshaWbr Hlgh:;:CoUrt

'reguiadzed'with ieffed :frdnr:bl-0^^^^ ' the ■; ■: ■
i!
r ■

,07-11-2013; their services were 

: appellants were

: Secrdarlat;'that the appellant were ■discrlnhihated

!l ;
p aced'at the%ength-of Admlnlstratiori'Dbpartttient:df;Ex-F/a'A

I to the laffect thafiithev'Were ■ ;
0

pooi vide order'dated^25-b6-2bl9, whereds;eervicerdf sitnllarly'

placed employees' of. ail: tHetdepartmerits' were;; transferred ;;to^ ^ their ^respective 

departments iri ProVtnclal Government; that placing the appellants In; surplus pool 

but'contrary to' the -surplus :poo! ' policy,' as- the.:appellants 

placed in-surplus pool as.per section's (ia).'of the Surplus Pool

placed in'surplus;

- was not only 'illegal

never'opted e•

'onooi as amended in-2006 as Well-as thd unwillingness ortheiappellants 

b also clear^ from the^ respondents'letter dated''22-03-2019;:'t^^^^ by^dolng^so, the ' 

mature servlce'of alrriost-fifteen years' may spo'll'ahd go In Iwaste;-that the illegal -,

K-'-Pol

also'evident' from; the indtificatiohdatedand untoward act of the respondenb is

; where the dfstwhilefAd^:; Secretariat departments arid directorates ,

and ■:placed under ;'the■ edmlhlstratlVepcontrol:^df -Rhyber

t

.08-01-2019,
•I

• have been ; shifted -;

Departments',- whereas': the- appellants were , declared 

; .that billion of rupees have been granted by the Federal Goi»/ernrnent foi

' .Pakhtunkhwa Governmsht

• ; surplus;.•:.

artrhents but unfortunately despite havingrherged/erstwhile FATA Secretariat dep

:secretarlat, .th'e .'resp'ondentsi have-;cartled .out the :I' cadre of posts at civil :

unjustifiable,Tlegatand unlawful Irnpugned order ^dated 75^06-2019,'Which is not 

only the violation of the ApexGourt'judgment,:but the sarnewill'also'violate the

appellants^'beirig.-'ehshrlned-ifitthej'Constltutioh'iof

samer
1!

fundamental rights of : the

'pkistan, will seriously affect ;the ;prbnidtldn/sent6rltY ol;: the'.appellants;;thati
i

I

idiscrlminatory approach of the respondents Is evident from the^notlfication dated ,. .

whereby other employees.of 'Ex-FATA- were not:placed :i'(i- 5urplus ;

Cell of .P&D' was placed arid'merged'.into .Provincial ; "

A.:.

I

22-03-2019, 

pool but Ex-FATA Planning'

;;

I

I

II

. : :
Section Officer (Litigitioni 
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;P&D Department; that declaring:the appellants .;sarpIU5 pnd.;subsequeiidV rthetr;^^
i'V'

1 adjustment In various de'partments/dlrectorates are illegai/i jXihich however, were

required to be placed :at-'--the strehgth oC'E^abllshnyantAdhhinlstradon

department; that as pet judgnient'of the H'lgh'Cdurt^'senloHty/promptlons'.of .the 

appellants, are'rtequired 'tb'bejdealt..with.:in:accbrdahcewitethfe''^!

Tikka Khan Vs Syed -Muzafar (i018 SCMR 332), but theVrespon deliberately '

and with-malafide'ideciared them ^sbrp!us,-.which is-detrimer;tal;to the .Interests of
ii . i

. I •

the :appel!ants:;(ri rterfn's ;of-mbnltorv' loss'Vs '.^ell -as'.senlorlty/promotion;'^^^^^^■;

..ihterferehce of this thbunarwobld'be warrahteddn case of tl|ie:appieilantsy •;•

M

\
■ ; ■ :04. . Learned Additional !AdVbcate GerieraLfor the ■ respohdetitslhaS^bhtehded; v;;

y ‘

that the'dppellants ^has'dderi^tteated :ab:par;;Wlthrthe'davv;dn;;,voguei;j;e;;!un^
V :secbon;i^TAr^he -W^ -Servant^Ach; 1973"and'the 5Uip!us;^po6t-policy, of the 

-"'^vindal ■■governrhent -franied -rtHere rth'at'proviso ^'jnder::Para-6 of :the 

surplus '■.pdbl. ':pbiicy : states that':; in\^ case'; the ■■/dfficer/bffjcials-. d'eclines'^:^ 

adjusted/absorbed Jh the above manner [h^accordanceVWltiv.the priority .fixed' as 

per'his : seni6rlty ;in; the Integrated lisV^he -shall .l6ose^v:the'.facllitY/fight. of 

adjustment/absorptloh^-bnd-wbuld' be required :.to;:6pt ;fdr'pre-hiature.fretiremerit

I

;
; ■

1

,!

i

■:

from ,'governrnent' service'-: provided ■ that^ ■Jf.,.he' ::does'.,'ncjt'::fuirili .the ■-■.requisite

::''quallfying'^ervice'for:pre-rna&re:retlremeht,'.he:may'be;coHipulsdfV-;ret!red;,from ;
i .■;'servlce' by ; the 'cornpellent 'authority;:hdvvever’ lnrthe1nsi;3nt;;ca^e,^'n6^:affidavlt js'. :

•i:
■ v- forthcoming'to the'ertect :that-the- appellant refusedrt be;.absorbed/adjusted 

. under' the:;surplus ^pobl; policy ^of.rthe;-;governrheni:; .that .the^ippellants . were
a

ministerial-’Staff: of ex-FATA-rSecfetaridt,'-rtherefore" they;;were ::treated :;uKderI
;

sectlonH-l(a)' of the.'Civil^'Servant'-Act, i'973;' that 'so' far as the lssue-of.ihclusion of 

! posts In BPS-17'and above of erstwhile agency-plarinlng cells, .PStD-.Department 

merged areas secretariat;Is concerned, they were pianriin'g'.:cadre-.:empIoye'es,

i

!•

i

;
hence they were adjusted in" the relevant: cadre of'the' provir.bla'l:governinent; that 

:after merger of erstwhile-fATA wlth.;the'Province,. the Flnahce'Department Vide

!

I

I
- . .'•■Vi

I
'j;

5

:
■f I
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. I •

■i order dated- 21-11-2019 and'il-06-i020'-created-posts' |n. the. adtOlnlstrative. ;L\

departments in pursuance of request of establishment departroent,'which were ' • 

.not meant for blue eyed persons as-is alleged In-the appeal; tha't^the-cippellants'-', ^ 

ihas been treated in accordance with law, hence their: appeai5''-.being-'''ijevbid'of •

•i:

i -i.

merit may be dismissed; •
r.I(

'We have heard,.learned counsel tor theppartieS ;ahd . haveVperused ;the'' :.'05.
i

■' : record, '■
i- ■

106.:, Before ertibarking upon , the issue; in hand, it-would: be'bppfo'pnate to^i ;

explain the-backgrouhd of the case.- Record-reveals that .in-2003,: the: federal
• i

' government'created 157 regular poste for..the erstWHile'-FAtA Secretariat, 'against -1i

'f:
which 117 employees including'.the appellants were appbintadibh cohtrad: basis in

20b4ate fuiflllihg all .the codal formalities. Contract -of ■ such 'employees was ^ 

renewed from time' to time by is'suing -office orders and to this'.effeci:;; the-final 

:extension-w'as'accorded for a-furth'er-.perlod of dne year vvlth'.effect'.frorh 03-12- 

. . 2009. , In the rheanwhile',-the ,federal gov'ernment'.'decided and issued Instructions' ...'

!•:■.

.i

"dated 29-08-2008 that all those ernployees wbrkirig on ojntract.agalhstthe posts; 

from BPS-l'toiS shall-beTegularized and'decisibh'6f.cabin'et:Wouid;4e'':-'a'p'pHcab!e
\.*

: .to contracfdmployees-.work'ihgdn ex-FAtA Secretariat ■thi'dugh ■SAFROrM'.Division, ' ;
a-

;for -regularization' of;cphl:ract;'appblhtments',in’;rbs'pecf pf:;'c6ntract: em'ployees ; 

' :wbrking, .in', FATA.'--Ih'.'pursuance of .theVdlrectives, the';:appellant5'-::s'ubmitted 

applications for regularlzation -of their appointments-as".pef -cabin'et decision;- but 

such employees were not regularized under the pleas that vide notification dated 

/21-10-2008 and in' terms'of the'centrally'administered'.tribai ;areas'-'(employees '•

I.

i '

1 ■

I

istatus order-1972.President'Oder-No.;, 13 .ofd972), the cmpibyeesvworktrig in'- 

,FATA, .shall,".from- the: lappblnted''day,.be .the'''emplov0es'.;bf;.:th^^^^^ 

i government ■ on l.deputatlon v.to the ; Federal' Gbvernmerit'-' withbut ^deputation , - 

al owance, hence they are not'entitled to be-regularized unde^ the policy decision

I.

i

dated 29-08-2008.'. •'
t

\l
■ ■ . : ; ' :

Section Officer (t:itigition) 
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In 2009, the provincial government . promulgated tegurarlzatio'n' of service 

Act, 2009 and in pursuance,''the appeHants' approachec : the-^:additi6'nal chief: 

secretaiY ex-FATA for regularization of their services accarcJIngly,: but no action

07.;
y

was taken'on their requests, hence the appellants^ fiied writ petition' No ■969/2^

for regularization of their services, which was'allowed vide jiidgmerVdatb'd 36-11- -'■ ' 

2011 and services pf'the appellants were regularlzed.'underitheVreguiarl'zatibn-;Ac't, 

2009, against which the respondents' filed civil :appea! No ;29-P^2013 and the 

iSupreme Court^rema'nded.the case to the High Court Peshawar with dlfectlbn to
*

I re-examine the case and the Writ Petitfoh No :969/20l0 shall be dedm^^ to be • . 'V
:•

•: ■;

pending. A three member bench of the .Peshbwar -Hlgh.-Court: decided: the' issue •, :

vide Judgment dated 07-11-2013 in: WP :Nd,' 969/2010' ahci.::services ■ of . the 

appellapte'l^e reguiari'zed and die respondents were giVen |three fribriths tinie to 

S^are seivlce structure so ad to' regulate their :;hermanef|t' enip(oy'mbht in px 

FATA Secretariat vls^a-vis their,emoluments, promotions,' retirerri2nt benentd:and .' 

inter-se-seniority with fuither directions to create- a task jfbrce To achieve the;

:objectives' , highlighted' 'above.. "The' respohdehts : however, ..''delayed .their 

'Tegularlzationj hence they fllbd COC’’ No. ,.178-P'/2014 ..and :in :compl!ance,-The ■ ■■ 

respondents' submitted' order' dated ;T3-66-2Cll4; : whereby .iservlces.. of .the

appellants' were regularized'vide order dated .13-06-2014; with'-'effect'from Ol-'d?-' ■ .
.. j

‘ 2008 as well 'as ;a task'force-corri'mlttee had been ::c'o.h5t!tuted by.-Ex-FATA ' ••

yv ;

!
• 1

..
.!

:

• !
Secretariat vide'order dated 14-ld-2014' for preparation of .service'-structure'of •'

..1, , •
such employees' and sought time for-prepa'ratlbri'of service:rules.-:The':a'ppeliahts' .'

.' 'again ^'filed :CM' Nbi ..i82-P/2bl6 ^with-■TR-4'n'.'COC-No-j;178“P/20l4Tn-WP .-No'; .: 

■ 969/2010, where the'learned Additlo'narAdvocate-.'Generai albhcwlth'de'partmentar' ■, 

representative :produced letter .dated -28-10-2016,''whereby; service rules for the- 

secretariat'cadre employees ■ Of ;Ex-FATA Secretariat hsd; been shown , to be . 

formulated and had been .sent to secretary SAFRAN for'approval,; hence vide . 

judgment dated 08-09-20i6, -Secretary ^SAFRAN'.'.was'rdirGded'to': f1'nallze:;the'- 

matter within one month, .but the. respondents dnstebd of,-doing The :;needful
A

t
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If:X

declared all the 117 employees'including .the appellants las surplus vide order 

dated 25-06.-2019, against'which the ■appell'Snts'.filed Writ; .'Petition . Nb/'3704 

P/2019 for declarlng the Impugned order as set aside and relaininc 'the 'appellahts 

in the Civil Secretariat of establishment and administration'department.havlng the 

similar cadre of post of the rest'of the civil secretariat employees. '■
•I

During the course of hearing/ the' ’respondents ;produced . copies of 

notifications dated 19-07-2019 and 22-07-2019 that such employees'had been 

jadjusted/absorbed.in various departments. The High Court vide judgment dated 

05-12-2019 observed that after their absorption, how they are regular employees 

^of the provincial government' and would be-treated' as -such' .fbr :.all '.ihtent ',.an 

■ ;p(jrpose^xifTcludlng their seniority and sb far as their other' grievance^

eir retention in civil 'secretariat is .concerned, ^being/dviCsefvants/; it , would ■ 

jinVolve deeper'appredatloh of the .vires of the/ policy/wjiidK ,have m '

ilimpugned in the writ petition:and In case'the'lappetlants feel/ /

■, regarding' anV matter tKat'could not be legally- within'the,; frahn'ework'bf'the Said ', ■; 

policy, they would be legally bound by the terms and coh'ditlons of service and in 

view 'of bar-contained 'In^Artlcie 212 dCthe Cohstitutlon/'-this' c not

embark upon to 'entertai'm the ’same.- Needless ,to .mention and .we expect that 

keeping in view the ratio^as'cbritainedun the judgment :tided Tikka :i<han-'and’ 

others Vs Syed Muzafar Hussain Shah and others (2018 SCMR 332), the ,seniority 

would'be determined'accordingly, ,hence'4he'petition was"declared as',-.lhfr'uctu6us- ': 

and was dismissed as 'such.'Agalnst the^judgment bf'High'Cojrt,;.the’appeHant5 

filed CPLA No 881/2020 in the Supreme Court of Pakistan, 'which-was;di'sposed'of • 

vide judgment dated 04-08-2020 :bn the -terms -.that;' the petitioners- shbuld 

approach the' service' tribunal,-bs '.the' Issue being’ft'erms aiid'^condltlbh .of .their 

service, does .fall within , the jurisdiction of'service tribunal, hence fch'e'appellant 

filed the instant service appeal. •

08.

;

I

J

\I;

c '*1;

:■

;

1
i'

.1

. i
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' Main :co'ncern"of the .appellahts in the instant service; appeal i's' that in the '> >09.

T' ■ rirsfplacG/ declaring thehr sbrplus'js illegal/a&'they'were serving against regular

posts in administration .department Ex-FATA/"hence'-their-sorvncesVwere required 

to be transferred tb'Establishrheht"8i Adrhlnlstration'Departmeht.o'f the'ip'rbvIhcial ■■■ , 

government Tike other debai-trriehts' of Ex-FATA' were' merged-in "’thelrTespectiv'e 'x^ ■
•i.

department. "TTielr second stance is that .by :'declaring;t!icrh''.Surplus''[ahd'.;their :," ;T.' 

subsequent adjustment In directorates affected them in rno'nit6rv’terms''as well as ■' 

their seniority/promotion also affected being placed :at the 'pcjttom of .the'sen'iorlty' ; •

I

(1

line.
I 1

■ . i 10. ■ In' view of "the -foregoing;:expianat!oh/. in'- the 'firetTplaceA-Ut'lwbujd'^be

count "the^ discrimlnatofV behaviors'of the' respondents,':With the- 

lellants,: due:tO' which the appeilants-spent alrff'ost twoivb "yebrs.'ih’pfbtracted'' 

Mitigation right fron 2008 ;till date. The appellants were-dppolhtsd ’bff cdntfact' ,.

I .U.

appropria
II
ii ■

basis after fulfilling all 'the' coda! formalities' by f^ATA Secte'canat,;.administration 

wing butftheir services were riot regUtarized, whereaksimilany bppomted':^

by the sanie office with' the same terms :and conditions' Vide.appdintrherits df^
. ii

!
dated 08-10-2004, .iwere'i regularized vide'order: dated :oT'd4-2009'i: Slrhilariy a ' 

batch ;of-another 23 persons appointed, on cbntfdct were ceguiarlzeci vide order,;•Uc-'-

'idated 04-09-2009 and 'still a balich of another 28 persons ;were':regularized vide;

.: order dated;i7-03-2009Ahence'Th'G'appellan'tswbre 'dlscrimiha'ted in regularization 

of their sen/ices without any validreason. In'order to reguiaHze'their'seivices/ the

:

i'
: ;i.''■ ;.appellants ■ repeatedly Tbquestdd ■ the' respondents ■ - to ednsider tHern -bt' pad with'

those, who were'' 'regularized -and -finally '.they •subiWh:ed'':":applicatlons :-for
!

impieme'ntatlon of the '-decisib'n dated'; 29-08-2008 of-The federar 'government 

where by ail those-employees working'.in TATA bn;,'Contf'act 'Were ordered to'-be - ■ 

;i:egularized/but their requests'were declined- under the plea That : by ■'virtue'of 

:pre5identlal .'o'rder'" as '•discussed ':above, ' they'''are :'e)Viplo'yees .'ofv.-provlhcial 

government and Only''off deputation to'FATA but without deputatiaff ialiowance," "

;

i

• ..i

'I
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hence -they.'cannot be regularizedy;;the;fact however rennaii'is 'that'.they i.were -not yr
...

employee ; of ^prDvlndal ;:governmeht/ ahd .':were':;appolh!:ed^^by;:^:adrhinlstratlon 

. department of Ex-FATA Secretariat; 'but due to maiafide o:'; i;he'TesponciGht:s, ;they ■

. were repeatedlyTefused regularlzation/’which however was not-warrahtedi-In the '

I

j I

meanwhile, the provincial gcvernment promulgated;RegularlzBtl6n::Act,;;-,2009, by

virtue of which .all the-contract■.employees were'/reguiartzfjd-.'but. thefappeliant ■ 

were again' refused regularization',•■:but with'nb-plausible •'reasdn/:hence:they Were •

again discrlminated'and'-compeiling: them to filerWrit Petitib'n 'in' PeshaWar.'Hlgh'':-

Court, which was allowed vide'.judgment' dated ■•30-li'20i'l 'without .ariy'-debate f
' ■

as the respondents had already'declared them' as provlnc|al|empl6yees"ahd there ..;. 

was' no reason -whatsoever to- refuse such. regularizati6nv; but';..the; respondent. ■

:

instead of their regularization, ', filed - CPlA ' lnVthe';'Suprer;HeV':Cburt ;;df,.;''Pakistan 

against sueifaeclslon, - which again.was-ah'act; or dlsdrimlnatibh.ahd/'rnalafide,
I

"^here' .the -respondents :had ;taken .a 'plea -that -.the ■..H(vgh',;:Court.-;had :allbWed 

regularization lUh'd'er - the' regularization .'Act,.;.2'd09 but .dld'^mot ..discuss '.their,'

I.

regularization -^tinder the polity of'federal Government^iald:doWh;:lh;tthe', office 

rheitiorandum issued :by .the-cabinet,secretary■.-.ori 29-cj8-26b8. directing j the

r^gUlarizatidri of services, of - 'contractual -empidyees .worklh|g .jin-v'FATX;^^^^ the ' ■ ^ 

supreme Court remanded thetrcase^td Hidh Courtto exanithe,this aspeGt.-a^

K

: ■

j

• i
i.l

A threerrhember'; bench' -of- Hibh Court: heard the I orgUments,; -wiere .the \ , .

respondents tdok a U turn and agreed to .the pdint that;the:appellahps fad. been 

' discriminated and 'they 'IwlH .-be Tegulahzed but :soughr;'tirTie;forpfeatldn ;o'f':'p'6sts 

and to draw service .-structure -for'these'.and i other erinpidyeesto'.-r'egulate -their 

permanGht employment/The three'member bench of the Migh Court ;ha'd taken a

;.;

;
■ ■-J1

serious view of the unessential technicalitles.td block the ,wayfftRefppellants I

.'-whd too' ;a''re' ^entitled .to'-the-':sarne;relier;an'd ,'advis^ed .the-'::yespdnd'ents'that'-thet
■z

petitioners':are -:sufferlng'ehdhafe h troublefdsldes''nfienta(:;agbhVy;fence'^suchi;;

h;regula'rlzatIon: was'ellowed oh.the'basis of Federal Governnieht' decisldh dated 29'-' h.-;
; ■ ;

h08-2008'''. an'd '.the '-'appellants ,':were' ,-.declared-;;ds-'."civil-.-'servants'-.; of-the .'f ATA;;•i • • :n.••

7(
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■ I
■!

■I, IsecretaHat and 'not ;of ,the provincial government:. In a'•i
■■ 1 1

■;

c'[-^
rohgly refused their right of regularlzatloh undertheiFederal Governmshf/ were w

■ Policy, which was-chnceded'hy t:he'respondehts':before'threernhember's:bench 

J' .but':the :-appeliants'-sufferecl''for..years' :for .:a :^singie'-;Wt-ong-::Tefusai;vo^

respondents,:who put the'rnattdron thd-back burner and-on;thd;cjrQUhd;Of sheer- 

technicalities thwarted^the-process 'desplte-the ■.repeated:dlrectioh':6f:-the-'federa!-:..\.:;

i

.
f •

of the-judgrneht'of'the''coutis;'-hina!ly;^'SetvlceS 'Of;the 

appellants were" very unwillingly regularized 1ii':26'i4 with dffect from'-i^OOS'-ahd

1 ■ government' as well as

:

.. that too after contempt: oF court'prbceedlngs.'.Judgment of-the ihreevmember

dear and- bV' virtue'^of; such ' iudgment, . the ■■ respondents werebench is yQr\'

required to regularize them In the first place'and'to ■ o^h^.-them as'^their 'own^ ■:li

employees bornej^n-the strength of establishment and administration department.

but step-^motherly ^ behavior-of the respondents Jcontinued "of FAJA^ecretarlat,

unabated, as neither' posts' were created for them nor seWice': rules 'were'.framed

Mtted by the respohdehts before the.HIgh Court arid such ;for them as were comTI

cornmitmente.are part:.bf::the''judgment^dated';'07-11^20il^of;Pe5hdwar:^

. In' the wake of 25th CbfistitUtlonai amendrhents and;upon merger of FATA :. . i'Coult0 .

Provincial 'Settetarlati :'aH:th& departments! valongwitiiii^aff ;were 

Placed'onVecord is notlfeti6h:dated;6S-01- r

;
■ T 'Secretariat into

:
: merged into provincial departments.:{::0 :

';fiahdei oVeh tdibrovinciel
I. '

T'
2019,'where R8ib. .Depail:metit 'Of FATA:'Secretariat Was

'! Department and law:8L;6rdef:departiTtent merged Into: Hbme :^^r>1

P&D;
I : I• •

: ■ ■ ■ i vilje motincation idated ;i6-0i'^20i9,. Finance'^department' merged :.int6.;provindal 

Finance department Vide ; notlhcati6h yated'.\24-01-2019,; educatloh .department 

dated 24^0i-^019^end similarly all other department like Zakab^ 

iDepartment,-''Population' 'welfare; Departmeht^^Industpesi^-Technical'/^ducatibn 

iMlrierals; Road 8iInffartfiJrtum,.Agrlcultufe,'-F6rest5,lr'ig^lori,^:Sport5;';ro^ 

metged^intortespedive'provincial-bepaiijrnenfebutrt^^^^^

I;

: ;: vide orderi! ■: ■

;; I
■li

i

i
: •: ■

: others were.•f

being ertipldyees of theladmlnlstratiari department :6f ex'-FATVV:were-ihbt .merged 

hntb 'iProvinclal ■ Estabilshmeht ;'&■ Admiinistratlbri ■:bepjrtmerit, vrather;;:they;:were
liT.:';

'.y
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declared surplus, .which 'was d[scrlni'Inatdry'';ahdabased oh''-rva!afide.vds';'there ■vvas'v^^ 

I no reason fbr' declaring the appellants as surplus, -as .toi;al''';str£hgtn ;;of ;FATA 

:i Secretariat frorn^BPS-r to:2l Wdre;56983'dfthe'iivll admln!iratl6r.:'agaihSt wh^

: employees of provincial government; defunct TATA DC, employees iappoihted by 

'■ FATA Secretariat, line ;directorates’'and>a'utonomous'/ bodiesi etc::.wete;;:lncluded 

amongst-which^ the 'nuiriber of 117 employees .Including the ;:appe!lahfe'were ' 

granted amount of ; Rs.' 25505.00 mlllldn '■ for'srriobth' transidon of the'employees'' 

well as departments-to provincial departrhents and to this' 'effeci:\a'';surhrhet7 ■ 

was submitted by the"provincial government to-the Federal-Government,■'w^ 

accepted and vide notincation datG'd og-0'4-2019, prdyind'alVgovernrhent was 

payment'-of salaries'and other:''obllgafory.'.'bxpenses^dncludlng 

well of the employees agalhSt'the regular'sahctlohed ,-56983 

administrative departments/aftached dtrectorat;es/fidd'"forniatl6'ns of ' ,

'.i

!
;k;•

if

.«■

I

. . as

was

asked to ensure

terminal benefits as

posts of

ei^hlle FATA, which'.sh'ows. that'the appellarits -'were laiso'pWorklhg .::agaihst
;

sanctioned posts and they .were'.required to; be smoothly Tnerged;;with fheilliil
establishment and administration'-departrnent of provincial':gbvernrTient, but to 

their utter dismay, they'iwere'ideciared'as' surplus''lnsp|i:b|:df.:the ifact'that they
f

posted against synctioned' posts -and deciafl'ngThen^!surplus,':;Was'^ho''■morewere
i than' - malande' df;the ^respondents.-Another':discflminatory :;;behavldr;;6f: the

i:

• ■’ ..'i
. irespbndehts can beiseen,::whdri.:a;totai df'^iaS^pbstsy^ere;:,^^

/ Idated 11-06-2020 TlhfadrhlhlstraUve'fdepaittents :.!.e >Fihbhcfe,;:;fe^

■ i Government, 'Health/:Tnvithhm^ Ihf6rmbtIdh,;;Agricultute;"^

;;and Education Departments for 'adjustment':bf :the::St;aff^^d^^^

-FATA/' but'here-a'gal'ri the 'appetlahts vyere'discriminated arid no ■ '

i: :1
'I
1 '; •

/ departments of ex-
' -r : : i . ■ i

'I' ...-'.i createdifdr; thernHW Establishment ,'&--'Ad'rninistfatjoh':.Departf^

/ they' were'declafeci '’surplus'and' laterioh'werefadjusted'hr^vanousdlrectdrates,'

1 .ipQSt was-;• .

:i! ;I
which Was' detrimental ;to -thelf-rlghts .'in' ■fcerms'ibf njionetcryvbeheht^,';;as ^the -■

allowances admissible t6:theni lh.thdif neW'placfes'of |diustmeht;y/ere4es^

;the one-adhilssible in. civil secretariat; Moreover, their benidrl^'wbs'also affedecl’
T;

f]I' I

.:i :
• •• •

ii.; , :•
t

Section Officer flitigition) 
■ Government of KP 
Establishment Department



12" •
K •

::

[as they were' placed^at thel bofetom ;of seniority and' their|:bromot^bns,;:ps the 

appellant appointed ;as ;Asslstaiit is st:i)i;>vorking is Assistanf'lh ;2022;:are ;thd ■; 

I factors, which cannot bd ignored and which shows that injustice has: Beeh ibne to';

. i; |tHe appellants. Needless to' mentionthat theTesp'ondents faliedlo'appreciate that'
:. :thje Surplus Pool Policy-2001 did :not apply to the appellants sihcb the

specifically made and meant for dealing with the transition cf district system and . 

resultant re-structuring of -governmental' offices under the devolution'oh powers 

from provincial to local governments es, such', the appellants'iervica in erstv/hile 

' IFATA Secretariat (now" merged:area'secretariat) had no-nexus.whallsdever with '

■:

same was
: i

!
jthe same,, as neither any ^department was 'abolished nor ahy post/ hence the; ,

surplus ^©t^olicy applied on them was'totally Illegal. Moredverthe xbncerrie'di

;
>le^ned counsel for the appellants'had'added to their'miseries'by conte'^tihg-thelr ■" 

cases In wrong forums and to this effect, the supreme couft-of'Pdklstan in'thelr 

case in civil'petition'No.- 881/2020'had aiso'noticed that■ jthe’peritiondrs being 

pursuing their remedy before the wrong- foruni,-had' wasted';much'of':their time ■ 

and the service Tribunal shall justly and sympathetically'dofisider the question of
. I .

delay in accordance with I'aw. To this effect we feel’that the 'belay occurre'd'.due to 

wastage of time before'wrong-forums, but the appellants continuously-contested

II

ji

their case without-any break'for gettlng".justicej'-. .We .feell that :chelr'::case'was.
I.'

already spoiled by' the irespondents' due to'-sheer' techhicalitieS"-arid'without ", 

touching merit of the case. -The apex court Is'very clear'onithe'pclnt^o'f'lirnltation' '' 

■that' cases ;;Should be" cbnslde'red -on 'rn'erlt' and: mere -tecHnlcalltidS'.-includlng' 

limitation shall not debar the 'appellants from the rights acdrUed to them. In'the- . 

Instant case, the appellants has' a strong case on 'merit, hence we aredhcilned tO' - - 

; condone the delay occutred due to the reason mentioned aBbve:-

.. ;
0

id

f •

I

We are of the considered opinion that the appellants has not been treated I- 

„ : ■ In -accordance with law; as they were dmpldyeelof administration department of ’

: the ex-FATA-and such-stahce was accepted by the:respdndents !n:the!h.cbmrnent/^^:i:'^

' r\ '

I

t

[•

'if
:

T •" ■

^ : 'y
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submitted to the-High'Court and' the Hiyh Court vide judgm^ot dated 071:11-2013: j

declared them civil servants and employees"of‘a"dmihl^rat!on^

FATA Secretariat and regularized their seiylces against sanctioned pd^5>::despite
i

j they were declared surpius/They :were'discrlmlnated; bV not-trahsfettfhd' their

.services .to ;:the' :establlsKment: :and:: administration-^:departmeht^Vcir:::proyinclal ' 

government on the analogy of other employees ' transferred to-tthelr respective 

departrhents.jn'provlncia!■government and in:case of non-availability of post 

Finance department' was -required to create- posts^ in^^^^Establisliment ; & ' 

Adrnlnistration' -Department- oh ■- the -analogy '^df creation I ' of :■ 'posts ^^ijh .mother'., ■ i 

Administrative Departments as :the -Federal Government had ■■gfantecl:-B'rhount'of .• ■ '' 

fliion for a total strength of 56983 posts including'.the posts'of. the 

appellants and declaring them surplus was unlawfuland based'-on' rhalafide and ' 

on this score alone the impugned order Is liable to be set-aside,: T^ : ■

course would have been : to-create the same number of vacancies-iri their - .

/ :

ii
Rs. 255J

J

I

respective department \.e.. Establishment &' Administrative ^bepaftmeht arid .to 

post them in their own department and Issuesmf thelrseriildrity/prombtlon'wash ' 

required to be settled In accordance'with the prevailing law.ahd-ruie
I

We have observed that :grave injUstice'.'':'has -beeh-, meted -Out :to' rthe 

appellants in the sense that after contesting for .longer for thelr.regularization and ! 

finally after getting.- regularized,: ;they ' were ' still deprived rof '. thd ...service'' 

structure/rules and creation-of.posts despite the repeated'di'rec'tlons of'the three . 

member behch of Peshawar High Court in its''judgment,dated-07-'n'-2dl3 ■■passed-' ;.

^ in Writ Petition Nc;-969/2010.--^e-same directions has still hot-been-im'plembnted ^ 

:and the matter was-made worse when impugned 6rder:of pladng them In surplus ::; 

pool was' passed, which directly affected thelr'senioHty and the future^.^^^^^^ .

12.
ii;

t.

•!
0

■ I-

the appellants after putting Iri -18 years of service and' halfrof-their-i-kervlcd has 

already been wasted in lltlgatibn

1! • "J

^ -A .
'•

'.'ii i
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In ■ View'■ ■ of ;ti|'e;;fbreg6lhg,:aiscussfon,-;■ instantv'iapp^aijraiongWith
\

13
. i

connected service appeals are-accepted/The Impugned orderidated 25-06-20191s:j

j set aside: with :dlrectioh"to :A^ ^respondents'td;-adjust: th^^aj^delidfe 

j respective deoartlrient. iJe^ R^tahllRhmpnr Rt\ Admin!rft*bHr r. ■

in^theirI

respective departiTient;;i;e. ;EstablIshment::&\^drn)nistratIon:ibepartment:khy^^ 

Pakhtunkhwa'against itheir respective; pdsfe;:and^1n case'; df; mbh-aVallabllity: of 

posts, the same' shall'be pre^fed ferthe appbllahtb'^bn-tho.sbhfe:hiS^
•I

::c'eated ;::fdr'/Other :; Admlhistrabve ;vDepartrhente:/vide/|RhahGb:-:i:Oepartmerib 

;; ratificationdated ■ ;;il-06-2020.Upon r:thelrbdjdstrhen^i:lo>^ 

[departrnenVthey'are held entitled'fb ail

-

irrespective’-

consequential benefitS;;ame’:i5Sue of their 

seriia'rlty/prbmotloni: shbll i beV dealt liwith' i:ih:xaccofclarice!: iwiiih;
i';provi5ions'.i

contained ini-Civil: SetVant:'te/;:.1973Vahd;;Khybef'-PbkKtUd^^^

Servants'(AppGintrnent/ Prbrhbdon'& Transfer) Rules, 19a9;'^particLjlbrly-;Secti6n'-
5
I

!!
17(3) of Khyber Pakhtunkhwa'Government Servants (Appblntrtient'fPfdmotio 

Transfer) Rules, 1989. .Needless to ime'ntioh -and is ;expGci;ed; th'at in 

ratio as contained,in :theJudgment titidd TikkarKHari aiid othd&’Vd-^^ed'Muzal^^^ 

Hussain SKalr and ;other5 (2018 :SCMr':332),The'seniority ^Puld ibe^idhterrtiihed 

accordingly. Parties are left to bear their own'costs;'File be :ddhslpried;i;o''record 

room

h' &■

1

view of thei

I
j

i

>
|.
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■ H.01.2022
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.1. 'i !
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i

:/c:
I

.’(AH MAC :T.AN TAREEN) (ATIQ-NR-REHMANIWAZIR)
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'LnOVERNB/iENJ,,OF KhYBER Pak'b^'NKHWA'
Establishment DEPARTii/ie ‘Mmf-

^ /\l'-
%!>;■ -• T

/Tii(!^ 1

■ " -

T/ /Vwr'
Dated Peshawar, tlie Novem'be'r

NOTfl--1i:-gATIIO'H

No. 30 E-bV tEAADli^ -212022: - in pursuance of Kliyber Pakhtunkhwa Service
^v.:::. A iii ^Service Appe"aTN,6. 1227/2020 dated

Execution Petition Mo, 242-252/2(3^i|%i:,26.07.2022 

dated 14,01.2022, in coiiipliance df4lie orders/oassed 

Tribunal Mr. ShouKal' Hussain, Assistant

14.01,2022 and subsequent

in Service Appeal No. 1227/2020!

presently working as Assistant in 
Directoicife of Higher Education Department Kt^Bler Pakhtunkhwa 

adjusted as Assistant (BS-16)
is hereby conditionally

in Civil Secretariat, Peshawar till final judgement of
Supreme Court of Pakistan in CPLA No. 358-P/2022 dated 25,04,2022 which is pending
adjudication before Supreme Court of Pakistan

2. Mis seniority and other claims will be
settled in due course of time.f

CHIEF SECRETARY
KHYBER PAKHTUNKHWA£t)dat: Even

Copy of the above is towvarded to: -

E .ycountaiil: General, Khyber Pakhtunkhwa
f DkertmAAfh'A Higher Education Department

0 Section Uuicer (Secret), Establishment Deparim
6, Secuon Ofricer (Litbll), Establishment Departmei
7, P.o 10 Secretary Establishment Department 
q PA A'Secretary (Estt), Establishment D

■| 1.Official concerned.

necessary action.

epartment 
artment. 

Establishment Department.: ,*
r /

P'y-''' ^ 07
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A; ■ 'A

SECTIQN OFFICER (E-IV)

r\

Section Officer (Litigition) 
Government of KP 

Establishment Department
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r
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Government of Khyber Pakhtunkhwa
-...IfeSTiABLtSHMENT DEPARTMENT

^^^Wistablishment Wing)

Dated'Peshawar, the 29.ii.'2Q23

... cn .,,v ,P^Ant,1-2/a92f^^Piit-cantinuation of this Department's Notification 

- :;;;7^.2022 in respect oTMti&flOr Rehman, Assistant (BS-16), the competent 

r authority has been pleased td^tsf^bim at Serial No, 334 of the Seniority List of 
!• Assistants maintained in Establishment Department, subject to final judgement of the

in CPLA NO.385-P/2022 which is pending for adjudication.

mif-
ii

notification
k&
I

'^m^preme Court of Pakistan

fWiff CHIEF SECRETARY 
KHYBER PAKHTUNKHWAkW ' fe

Endst: Hvon Mo. & Date. 
p4^" Copy of the above is forwarded to:

, Accountant General, Khyber Pakhtunkhwa.
Section Officer (Gen), Environment Department.
Section Officer (Secret). Establishment Department.
Section Officer (Lit-ll), Establishment Department for further necessary action. 
P.S to Secretary Establishment Department, •
P.S U:- Special Secretary (Estt), Establishment Department 
P.A to /\ddl: Secretary (Estt), Establishment Department.
P.A to Deputy Secretary (Estt), Establishment Department.

I. CPiciai concerned.

i
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SECTION OFFICER (E-IV) ; -0:

fel
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A
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Section Officer (Litigition) 

Government of KP 
Establtshment Department
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