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18.09.2017

19.10.2017 -

- 19.10.2017

Apﬁgl_lant pro se ‘and - Mr. Muhammad Bilal, ]')_eput'y_,

District Attorney alongwith Muhammad Zubair, ADO and
Malik Muhammad Haroon, ADO for the respondénté

present.

During the course of arguments, the learned DDA is of
the view that in the present éppeal the effects of Act, IX of
2012 is also involved. That this Tribuﬁal has already issued
notice to the learned Advocate General Khyber Pakhtunkhwa
under Order XXVII-A of CP’C‘ in other cases ﬁxed for
19.10.2017. -

~The appellant is of the view that in the present appeal
the vires of the said Act is not involved. However after
listening to the argumenté at some length this Tribunal
reaches the conclusion that the infterpretation of the said Act
is also involved in the present appeal, therefore, this appeal

shall also be fixed for arguments on 19.10.2017 before the

'D.B at camp court, Abbottabad.

Y 2a - “Chaifian
Member 7émp court, A/Abad.
Appellant alongwith counsel and’Mr. Muhammad Bilal,
Deputy District Attorney ‘alongwith Sohail Ahrﬁad Zaib,

ADO for the respondents present. Arguments héard and

record perused.

Vide our detz_tiled judgment -of today in connected
service appeal No. 826/2016, entitled “Muhammad Saléem
Abbasi Versus Accountant General, Khyber Pakhtunkhwa,
Peshawar and 3 others”, thié éppeal is also dismissed.
Parties are left lt'é bear their own _costs. File be consigned to

the record room.

Camp Couﬁ, A/Abad

ANNOUNCED
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' 19.12.2016 Appellant in pefsoh and It.::Sohail Ahmad Zaib,
’ SO alongwith Mr.
Muhammad Siddique,ASr.GP £or the respondents present.
Due to incomplete bench argﬁ, ents could not be heard.
To come up for, final hearing 6: 4.2017 before D.B at
camp court, Abbottabad. ‘
Chgyman .
- +Camp court, A/Abad
19.04.2017 Appellant in person and Sohail’ Ahmad Zaib, Assistant

alongwith  Mr. Muhammad Bilal, Ggi/'ernment Pleader for the

respondents present. Due to non—availjéfbillity of D.B arguments

could not be heard. To come up for final hearing before the D.B

on 18.09.2017 at camp court, Abbottabad.

C}hé irman

Camp c,(')_uict, A/Abad
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| 15.9.2015 Appellant in person, M/S H'aroon Khan, Senior Auditor, Irshad
.! Muhammad; S.0 andiSohail Ahmad, Assistant alongwith Mr. Muhammad

. Tahir Aurangze‘bv, G.P for respondents present. Requested for adjournment.

To cohe up f_br written reply/comments on 15.12.2015 before S.B at Camp

Ch%an

Camp Court A/Abad

Court A/Abad. The restraint order shall continue.

Appellant in person, M/S Haroon Khan, "Senior
Auditor, Irshad Mﬁhammad, 8.0 and Sohail Ahmad Zeb,
Assistant aiongwilh Mr.Muhammad Siddique, Sr.G.P for
 ' : respondents present. Wrilten statements by respondents No. 1
. to 3 submitted. Mr.Sohéil Ahmad Zeb, Assistant and learned
Sr.G.P rely on the same on behalf of respondent No.4. The
appeal is assigned. to D.B for rejoinder and final'hearing for

19.7.2016 at Camp Court A/Abad. The restraint order shall

Cl-iu rman

Camp Court A/Abad

continue,

19.07.2016 Appellant in person and M/S Zubair Ali, ADO,
Muh.ammad Irshad, SO, and Malak Haroon, AAO alongwith
Mr. Muhammad Siddique, Sr.GP for the - respondents
present. Rejoinder Sl.jbmitted. Learned Sr.GP requested for
adjournment. Adjourned for final hearing before D.B on
19.12.2016 at camp court, Abbottabad.

":‘[_'_A | Member | ~ Chagfman ‘
RN Camp court, A/Abdd,

ﬁf
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21.01.2015

.'f' .

were deducted from the pay: f } appellant byl the ofﬁce of
' respondent No. 2 w1thout any"la fol justlﬁcanon d:.contrary to
\. law. That the appellant preferred'ta wnt petltlon Iagamst the said

order which was d1sposed of v1de| Judgment dated 27 02 2014 by
Hon’ble Peshawar H1gh| Court Abbottabad IBench w1th the

direction to approach the Servwe Tr1bunal That agamst the said

judgment appeal was preferred to the august Supreme Court of

18.06.2014 with the dlrectlon that lthe appellant shall approach the
v . Service Tribunal for redressal of 4‘gr1evances That 1t was also

§\ Pakistan which was decrded v1de worthy Judgment dated

observed that the' questlon of 111m1tat10n be cons1dered
§ sympathetically by the! Servrce ‘Trlbunal +That the appellant is
\t entitled to restoration of the’ two mcrements deducted from the pay
of appellant at the time of promotlop to grade 16
i Points urged need con31derat1on Admlt subject to deposit
of security and process fee w1thm 10 days notlces be issued to

respondents for written reply for 18 032015 at camp court

| A/Abad. S
i ‘ !
|
| ‘ - 'Chairman
Camp Court ‘A/Abad
[l ‘, E | » ) )
4 18.3.2015 Appellant in person and.’ Malik Haroon, AAO " for

. o
respondent No.1 alongwith Mr.Muhammad Tahir Aurangzeb, G.P
for respondents present. Requestéd for ‘adjournment for
submission of written reply. To corhe up for written reply on

18.5.2015 before S.B at carﬁp court A/_?Ab‘ad. H
]

' C‘hairman
-+, Camp Court A/Abad
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Form- A

" FORM OF ORDER SHEET

: Courtof_:

SF -t
Case No._z

1304/2014

S.No.

Date of order
Proceedings

"Order or other proceedings with signature of judge or Magistrate

2

06/11/2014

v e swrnapata

. A

:  The appeal of Mr. Muhammad Sarwar Khan presented

today by him may be entered in the Institution register and put

, u:p to the Worthy Chairman for preliminary hearing.

AN

SO | RE R

© This case is entrusted to Touring Bench A.Abad for

p'ifeliminafy hearing to be put up there on 2 —] = ' J’- .

CHAIRMAN
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BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.

B | g ) ServicelAppealNO' /ZOL/ of 2014

- Muhammad Sarwar Khan S/O Mahabat Khan Semo{ C.T teacher, Goverriment -
Centennial Model Secondary School (Boys) English Medium Abbottabad R/Q
v1llage Ghumawan, Post Office Nawan Shehr Tehsil & District Abbottabad

| - ' Appellant A
Versus
- Accountant General Khyber Pakhtunkhwa Peshawar and 03 Other.
- ‘ - : Respondents
SERVICE APPEAL
INDEX
E DESC: OF DOCUMENTS | ANNEXURES | PAGE
| No ' | NO
1 | Memo; of Service Appeal : : - | 1106 .
2 1 Copy of Supreme Court Judgment dated A 1 709
19/07/2007 | | '
Copy of Service Appeal No 03 of 2008 B 10to 13
4 | Copy of relevant pages of Judgment ‘Dated C 14 to 17
- [ 12/05/2009 R '
S Copy of letter dated 15/12/2010 issued by D 18
respondent no 03 S
6 ~|Copy of and High Court Order dated E 1 19t025
- 122/12/2011 ' _
7 Copy of Amendment form - -~ F 26
8 | Copy of pay roll register (BPS 16) with G 27
| effect from 01/04/2013 to 30/04/2013 ‘ o
9 | Copy of orders passed in Writ Petition ‘ H  [28t29
110 | Copy of order passed in Review Petition I - 130t31 |
Il | Copy of order passed in CPLA 640/2014 | 1 32t033
A by Supreme Court . . .
- 112 | Copy of departmental appeal K 341035 \
13 | Copy of receipt of registered post L - 36 ’

. Dated 24/10/2014 (Muhammad“Sarwar Khan)

_Appellant in person




-~ BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL a
| PESHAWAR. ~

Service Appeal No: / 3 Ol’f of 2014 -'

Muhammad Sarwar Khan S/O Mahabat Khan Semor CT teacher Govemment
. Centennial Model Secondary School (Boys) English Medium Abbottabad.R/O
village, Ghumawan, Post Office Nawan Shehr, Tehsil & District Abbottabad.

.Appellant .

Versus

1 Accountant General Khyber Pakhtunkhwa Peshawar. |
2 District Comptroller of Accounts, Abbottabad. |
3 Government of Khyber Pakhtunkhwa through Secretary Finance

Department Peshawar.

4 Government of Khyber Pakhtunkhwa through- Secretary (Elementary &
Secondary Educatlon) Department Peshawar.
‘Respondents

APPEAL UNDER SECTION 4 OF KHYBER PAKHTUNKHWA
 SERVICE TRIBUNAL ACT 1974, AGAINST THE IMPUGNED
ACTION' OF RESPONDENT NO 2, WHICH IS ALSO WITHOUT -
ISSUANCE/PASSING OF ANY OFFICIAL ORDER PASSED BY ANY
COMPETANT AUTHORITY NOR GIVEN ANY NOTICE TO
APPELLANT, IN RESPECT OF DEDUCTION/RECOVERY OF TWO
(02) ADVANCE INCREMENTS OUT OF FOUR (04) ADVANCE
INCREMENTS FROM THE SALERY OF THE APPELLANT WITH |
EFFECT FROM 01/04/2013, WHICH (INCREMENTS) WERE
' GRANTED IN PURSUANCE OF THE JUDGMENT DATED
©12/05/2009 PRONOUNCED BY KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR IN APPELLANT’S INDIVIDUAL
SERVICE APPEAL WHICH ATTAINED ITS FINALITY TOO. THE
IMPUGNED DEDUCTION/RECOVERY IS UNCONSTITUTIONAL,
CONTEMPT OF COURT, WITHOUT LAWFUL AUTHORITY,
ARBITRARY, PERVERSE, DISCREMINATORY’ 'AGAINST THE
PRINCIPAL OF NATURAL JUSTICE AND INEFFECTIVE. UPON
THE APPELLANT’S RIGHTS OF ADVANCE INCREMENTS,




" GRANTED BY ;COMPETENT",COURT OF LAW AND FOR
ACCEPTANCE OF DEPARTMENTAL APPEAL WHICH IS STILL
PENDING WITH OUT RESPONSE. |

PRAER:- .

~ ON ACCEPTANCE OF INSTANT SERVICE APPEAL, IMPUGNED

ACTION IN RESPECT OF RECOVERY/DEDUCTION OF 02
' ADVANCE INCREMENTS OUT OF 04 MAY PLEASE BE SET-
ASIDE AND IN CASE AMOUNT REFUNDED/DEDUCTED FROM

" THE SALARY OF APPELLANT, MAY BE ORDERED THE REFUND .
‘OF SAME AND CONTINUE RECOVERY/DEDUCTION IF ANY
MAY ALSO BE SUSPENDED TILL THE FINAL DISPOSAL OF

TITLED SERVICE APPEAL AND MAY PLEASE BE IMPOSED
*HEAVY COST AGAINST THE RESPONSIBLE RESPONDENTS:

Respectfully Sheweth,
FACTS
| 1) That appellant is a school teacher, he is now workihg as Senior C.T -~

2

“teachers (BPS. 16), his service appeal for grant of 04 advance
“increments of higher Aqualiﬁcati‘ons (M;A/M.Sc) over and above

‘ prescribed qualification of post held, was accepted on 12/05/2009 by

Honourable Khyber Pakhtunkhwa Service Trtbunal Peshawar in the -

light of previously settled law by Supreme Court whereupon o

1‘espondents did not file their appeal before Supreme Court yet, and
now it attalned its. finality. Copy of Supreme Court Judgment- :

) Appellant S Servwe appeal and relevant pages of Judgment of Service |

Tribunal is annexed as Annexure “A” “B” &“C”.

That according to the Judgment of Service Tribunal dated 12/05/2009 -

‘ respon-dents not only granted 04 advance increments of (M.A_/M.Sc)

and revivs.ed the pay of'the appellant, but also paid-the entire arrears to

the 'appelAlant., After that respondent no 03 issued -a letter dated- -




i' - \J - L 15/12/2010 for recovery of 02 advance increments contrary tc@

: o judgment of Apex court as well as service Tribunal, ',Some' those
I teachers who had not challenged their rights of 04 advance increments -
L . | before Service Tribunal, soliciting the said letter in Writ Petition
| | before Peshawar '. High Court which 'v-vas disposed off under the
~doctrine of locus poehitentiae on 22/12/2011. Copy of letter dated_ |

15/12/2010 and High Court Order dated 22/12/2011 is annexed .as. :

" Annexure “D” & “E”.

3) - That appellant was being given/granted his salary with out any
deduction/disturbance from the respondents upto 31/_03/2013.' When
appellant promoted from BPS 15 to BPS 16 and ‘his principal
ﬁxed/changed his pay in BPS 16 and submitted Pay. Amendmentv_
Form. to the office of respondent no 02, whereupon respondent no 02 B

- with out any notice given to the appellant or without formal/ofﬁmal_
written order and under any legal reason deducted/recovered (02) two

- advance increments out of 04 advance increments with effect from
01/04/2013. In this respect the whole position is shown through table

for better consideration.

Pay in March | Pay fixed by | Fixed by respondent no 03 after |
2013 (BPS 15) Principal in (BPS 16) | deducting 02 increments o
Rs 28800/- Rs 30000/- ~ Rs 29200/-

" Copy of Amendment forms & pay roll register (BPS 16) with effect
from 01/04/2013 to 30/04/2013 is annexed as Annexure “F”, & “G”.

'4) That under the severe illegal action of resprondent no 02, appellant and - i
| othérs éhallenge‘d the illégal deduction/recovery of 02 advancel
increments out of 04 in Writ. Petition before Peshawar High Court,
which was dismissed and its review petition was also dismissed, while |
ﬁnally Supreme Court disposed off the petition by direCting the -
appellant to approach the service Tribunal for redressal of .hi'.s ‘

" grievance. Copy of orders passed in Writ Petition, Review Petition

and Supreme Court order is annexed as Annexure “H”, “I”& “J”.




3)

departmental 'a‘ppealz dated 04/07/2014 through registered lpoét- to

reépondent no 1 which is still pendi_ng with out any response after

passing the statutory period of 90 days, Cbpy of departmental appeal

and receipt of registered post ‘is annexed as Annexure “K” & “L”.
Hence this appeal inters — alia on the following ground, and - -

appellant’s appeal is within 120 days from the submission of his "

That appellant under the :Supreme Court directions submitted his~

departnien’tal appeal.

Grounds

a) That appellant under the law, was entitled to 04 advance

increments and the respondents (respondent No 02) was not at
all h@ve powers to deduct/recover the 02 advance increments
out of 04 increments, which were granted to the appellant by a
éompetent Court of law (Service Tribu‘nal)_' while all
concerned respondents amongst others were not‘ only ‘ar'rayed
as party in service ép'peal but they contested the case and they
were not. filed their CPLA against the Judgmeﬁt of Service
Tribunal dated 12/05/2009 before Apex Court, yet t.husﬂ it

attained its finality.

b) That..if respondents have any objections/réservations on the

Judgment of Service Tribunal in respect of number of
increments, it was incumbent upon the respbndén'ts‘ to have
approached Supreme Court by filing Petition agaiti_nsvt the
Judgment of Seryiée Tribunal dated 12/05/2009_ but they can
not be changed the nature of Judgment as decided by Apex
coutt 2011 PLC (C.S) 590 o

That the order dated 12/05/2009 passed by Service Tribtm_al
was ilmplemented by the respondents in letter and spirit and
under the doctrine of locus Poenitentiae the respondénts were

not entitled to withdraw benefits, once it was implemented

(PLD 1991 Supreme Court 973).
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d) That the appellant while contesting for his right of 04 advance

«

)

.

increments before the Service Tribunal, never ever suppressed -

“any fact from the Learned Tribunal and respondents. -

 ¢) That before.passihg theAImpugn'ed action of respondents, no

notice whatsoever, was given to the appellant ‘and the

appel_l_ant is contemned unheard.

That judicial system will be ruined, if respondents would be

left free to act upon against the Judgment of Learned Service

* Tribunal, thus respondent are bound not to changé the spiritof = -

“the Judgmen{ creatin;g any kinds of self made ‘illegal

complications and letter dated 15/12/2010(Annexure D)

issued by respondent no 3 is lying under question mark.

. g) That action of respondents is apparent activity of serious

contempt of the Judgment of Honourable Tribunal, and tried
to reopen the same matters which are finally decideAc:l‘by“the

Supreme Court of Pakistan.

h) That the action of respondents is admittedly arbitrary

capricious unjust and against all norms of justice and against

Tribunal Judgment and order.

That the involved matters in the instant appeal is relating to

pay and under the law limitation did not run in such matters

That it is an admitted fact that under question illegal Action is

the matter of great public importance.

k) That appellant, is once again dragged into litigation, that his

4 ) o
claim of Advance Increments have been solved completely;

the conduct of the respondents is lcont_émptuous and as such |

requires indulgence of this Honourable Court by awardihg

appropriate Cost to the respondents, as decided in the




Judgment dated 12/05/2009 by Honourable Tribunal at Para
07. - |

It is, t‘her‘efo‘re, respeCtfully prayed that on accepteince of instant
service appeal, impugned action in respect of recovery/deduction of 02 . .
" advance increments out of 04 may please be set-aside and in’ case
amount refunded/deducted from the salary of appellant, may be 6rdered
the refund of same and continue recovery/deduction if any may also be
‘suspended till the final disposal of titled service appeal and may please -
be imposed heavy cost against the responsible respondents.

. Any other relief for which the appellant is entitled, and the same is not -
asked/prayed specifically, may very kindly be granted in favour of the

- appellant.
Dated 24/10/2014 (Muhammad Sarwar Khan) =
Appellant in person o

Affidavit

I, Muhammad Sarwar Khan S/O Mahabat Khan Senior C.T teacher,

Government Centennial Model Secondary School (Boys) EngliSh Medium

- Abbottabad 'R/O village, Ghumawan, Post Office Nawan Shehr,' Tehsil &

" District Abbottabad, do here by affirm on oath that contents of instant appeal is

correct andl true according to my best knowledge and belief and nothing has

‘been suppressed from this Honourable Tribunal and this instant e_lppeal is first~

appeai & same nature of any other appeal is not pending before anourabl'e' c

Tribunal

Dated 24/10/2014 . (Muhammad Sarwar Khan)

Appellant in person




In the Supreme Court of Pakistan
4 Appellato Juns&ctlon)

“Present:
Mr. Justice Rana Bhagwandas, ACJ
Mr. Justice Sardar Muhammad Raza Khan

o
CP.LANo.5250£2007 OF}- l>°"'“°f/ 7

(On appeal from judgment of NWFP Service Tribunal, Peshawar
dated 24.4.2007 passed in Service Appeal No.498 of 2006)

'Rashid‘ Igbal Khan ‘
¥ Petitioner
Versus
Dastuct Coordmatlon Officer, Abbottabad & others -
Respondents
Petitioner: - “Rashid Iqbal Khan, imperson :
For the respondents: Sardar Shaukat Hayat Khan,
’ Additional Advocate General NWFP
| , C-P.L.A No.526 o£2007
(On appeal from judgment of NWFP Service Tribunal, Peshawar
dated 24.4.2007 passed in Scmce Appeal No.499 of 2006)
Muhammad Haroon Qureshi
‘ Petitioner
Versus
Dlstnct Coordmatlon Offi icer, Abbottabad & others
Respondents
Petltloner

Muhammad Haroon Qureshi, in person

For the respondents: Sardar Shaukat Hayat Khan,
: Addmonal Advocate General NWFP

- Date of Hearing: - 1972007 |
; ' | Judgment - .
| ' Rana Bhagwandas, ACJY - Sdle gri%vande of :the: petitioners ‘é"’ﬁx
4 ( ) i)efore the NWFP Service Tribunal (hereinafter feférred to as the Tribunal)

| Appears to be that after induction in BPS-14 as Elementary School Teachers,

m terms of NWEP Government Clrcular dated 7. 8 1991 they are entxtled to

-

FeadiBtiCe increments in terms of NWFP Govemment cn'cular letter

No FD(PR@}M@G*« -dated11: 8’«1991 *on acqmnng thher quahﬁcatlon

i

MA/MSc They have been non~su1ted by the Tnbunal vide Judgment dated

P

: _ > Svperln ~ht!~mt '
‘ 1\,«.«1 g %upz&ms Cm 1 of !vaklstah

T e T P P




C.P.L.A Nos.525 & 526 of 2007

24.4.2007 on the premise that they had been plated in higher grade i.c. BPS-

14 on acquiring BA/BSc Second Division in terms of Finance Division

"eiwuzar letter No.FD(PRC)1-1/89 dated 7.8.1991, therefore, the provisions of

cxrcular letter dated 11.8. 1991 issued by the Finance Department would not be

apphcable to teachers. Tribunal has expressed the view that this circular would

B be applicable onl ¥ to ministerial staff, as such, the petitioners were not entitled

' fo the relief claimed by them. Petitioners being aggrieved seek leave to appeal.

2. We have heard the petitioners, who argued their case in person

whereas leamed Additional Advocate Genefal, NWEP has appeared on Court

'j'notice issued to the respondents. With the assistance of learned Additional

. ;Advocate.General, we have examined both the circulars, which do not exclude

N ﬂle. teachers in the Education Department from the benefits accruing out of

; : eircular letter dated 11.8.1991, as on its plain reading it applies to all civil
: ;.servants_in BPS 1 to 15 serviﬁg under the-Provincial Government. Para 5 of
. Ethe said circular provides mechanism for grant of advance increments to

 officials for possessing/attaining higher educatiopal qualification. Para S,

:clause (c) caters for the grant of four advance iﬁcrements on attaining

MA/MSc where prescnbed quahﬁcauon is FA/F Sc It would be seen. that the
TYC WheIE prescrio

petmoners ‘were placed in BS-14 by reason of havmg acqmred the .
quahﬁcatxon of BA/BSc, Second D1v131on Whlch is the prescnbed
quahﬁcatlon for the post of Elementary School Mr It is not the case of

'\A-w — e

1espondent-Govemment that the pettﬁoners have already drawn advance

: l_ncrements on acquiring hlgher quahﬁcatxon of MA/MSc.

3. "~ Leamed Addmonal Advocate Genetal attempted to argue that in C

 view of the htgher scale granted to Elementary School Teachers in pursuance

of ‘the c1rcu1ar letter dated 7.3 1991 whlch was personal to- them, the

L»J(L ' Superifendont .
\ s /%uprema Court of F‘akl&un .




C.P.L.A Nos.525 & 526 of 2007

{
1
i

 principle of law or authority for placing this iniélpretation. We find that, while
circular letter dated 7.8.1991 exclusively deals with the scales of pay of school
teachers in diffe;,rent categories, circular Ietter dated 11.8.1991 provides for the
: revision of basic pay. scale.-s and grant of ‘ afmual increments and advance
increments for all Provincial civil servants in NWFP without any exception.

Since the teachers or the employees in Education Department have never been

_ expressly or impliedly excluded from the operation of the circular letter, view

suffers from clear misconception of law and ihiscbnstmction of the circular
}
letter (supra).

considered view that the Tribunal committed a sen‘oi;s error of lafvv, therefore,

the impugned judgment is liable to be set aside."Conscquent_ly, we convert

'would be' entitled to four advance increments Wlth effect from the date of

' quahfymg MA/MSc exam. .__..-

gi‘x;/ . (P

| SRpamtanﬂ’ent
%uprema Courttaf Paﬁ!s_tan

L ;3)1%.5:;0
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2

. . ! a . {9‘ . '
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Peif oo b v aante o w A0

om0 L s

- Rar Mo. of toiva: . ..'wi

petitioners would not be entitled to the incentive of advance increments

céntemplated by circular letter dated 11.8.1991 but he is unable to cite any -

taken by the Tribunal being erroneous cannot be sustained at law. In fact, it

3. For the aforesaid facts, circumstancgs and reasons, we are of the

these petitions into apﬁeals and, on acceptance, dAeclareyv that the petitionérs‘;‘;:

. -
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RIBUNAL PESHAWAR

BEFORE NWFP SERVICET

’ ‘ _
~ Service Appcalfbjé):c’ 3 of 2008 _'3 ':.E;:"

an S/O Mahabat Mrm C.t (techmcal) ‘teacher Govcrhmmt

Mulnmmad Sarwar Kh
NO 2) Abbottabad R!O Vlllage Ghumawan,

Ccntenmal Model Secondary School (GH.S
o O, Nawan Ssehr, Tehsil & District Aot bad ““ A lnel
o ' ITTe SRS 7;[ Quppellant
| o . mm 39l 4.,.,,93
Versus

e Dlstnct Coordination Officer, Abbottaqu

2 EXecutive-District Officer (schools & Liter acy) Abbottabad
3 District Accounts Officer, Abbottabad.

4 Director of (schools & L:telacy ) N_.W.F.P Peshawar.

5  Secretary 10 Govt of N.W.F.P (schools & Literacy) department Peshawar.

6 Accountant General, NW.F.P Peshawar

7 . Secretary to Govt of N.W.E.P, Finance De_partment, Peshawar

Respondents

i

i
4]

i \ e o Appeal ander Sectior: 4 of NWFP Service “Tribunal Act 1974’
k.} L\\_ A ;‘(‘7,: for grant] of four advanc. ‘“‘1'*'11:8 of MLA wnth all back beneﬁts'
e //'. /Cf"; with effect from 18/10/1994 under ‘P'u'\ 5(1) (C) of the Notlﬁcatlon'
%/ No FD (I’RC) 1-1 /89 dated L;—(,8-1991 issued by Respondent No 7

d 19/0712007 p‘lsscd_ by Supre;nel

and on the basis of Judgmcnt date
\ Court oﬁ'Paklstqn in CPLA No 525, 526, of 2007.

A Q‘% Respectfully She\I;veth; . | o .
! ' ' b . .' "'I :

I
FACTS ',
_ ;-

vi

1 e




1)'

3).

\y

That appellant appoinited as Untrained D.M teacher in Education Department on

13/10/ 1_976, thereafter he p‘asscd his Technical Diploma on Sep; 1978,during his

Service,after passing the same he was adjusted against C.T (technical))A.W.1 on

01/07/1978 and his regular service was started against C.T post from the date of
- his appointment against C.T pcst and he passed C.T (G) Course on 26/05/1987.
Certiﬁcate in this respect issued by concerned authority is annexed as

Annexure A.

That appellant being B.A 2™ division placed in BPS No 14 on 01/06/ 1991 on the
basis of Notrﬁcatzon No FD(PRC)1-1/89 dated 07/08/ 1991 issued by respondent

no 7. Copy of sard Notification dated 07/08/1991 is Annexed as Annexure B.

That appelhnt during his service as C.T teacher also passed his M.A examination
on 18/10/1994 and he was entitled for four advance increments on the basis of
Para 5 (1) (C) of the Not1ﬁcat10n No FD(PRC)1-1/89 dated 11/08/1991 but the

same was nc. ziven by the respondents in their office routine matters until now.

Copy df said Notification is Annexure C.

4) That appellant being teacher in Education Department was/is a member of Civil

5)

and Respondents did not give his Constitutional rights

Employees (BPS-1- 15) of the Provincial Government of N.W.F.P and Para 3 of
the same Notification dated 1 1/08/ 1991 above was apphed in Pay and Allowances

~ matters from 01/06/1991 Whose Para# 5 ,Clause ( C ) caters for' the grant of Four

Advance Increments on attaining M.A against C.T post and Prescribed

Qualrﬁcatlon of C.T Post is also F.A/Fsc, So appellant was/is entitled the same

i
Thiat Ir the Meanwhlle Honouxable Supreme Court Of Paklstan has decided the
same matters in CPLA No 525 and 526 of 2007 on 19/07/2007, and uitimately
declared - that teachers in Educmon Department (appellant) are also Entltled
for therr Advanced Incr ements giveninN otlhcatlon No FD(PRC)1-1/89 D ated

11/08. 1991 w1thout any excepnon Copy of Supreme Court order is Annexure D

@) That when the above Jud"mcnt of thc Supreme Court dated 19/07/7007 came into

“notice orf the appellant, he wbmuted his departmental representatron to respondent

no 1 through respondent oo . on 04/09/7007 and it is undec1ded w1thm the

statutor)\' period of 90 days. \wtrmesemahon is Annexure E Hence thlS




appeal intéis — alia on the following ground, and appellant’s appeal is within 120 days

ERes

from the submission of his departmental representation dated 04/09/2007

OPE— GLERT

Grounds . , .

a). That the Policy contained in x\To’uheanon/Clrcular dated 11/08/ 1991 was/is passed
by N. W F.P Provincial Assembly in their Budget Sessxon 1991- 92 and then Hon, 'lc
Govemor approved the same and respondent No7 issued the sa1d Clrcular after

completing the legal reciuirements

/

- b). That all the Respondents along with respondent No 7 neither have power nor any
jurisdiction to change, apply or withheld/deny the Government Policy contained in
Circular/Notification dated 11/08/1991 and cannot apply according to their own

wishes and whims against the said policy.

¢). That the action of respondents in refusing/delaying the grant of 4 advance’
increments to the appellant on the basis of Circular dared 11/08/ 1991, violated the

Article 25,189 190 of the Constitution.

d). That the said Circular (Anne cure C) was/is issued for Civil Provincial Employees
of NNW.F.P (BPS-1-15) and appellant being C.T teacher (Educatlon Department)

falls under the same and fully entitled for the relief of 04 Advanced Increments of

M.A along with back benefits as claimed by him.
6 .

%

; ,
“e). That the case of appellant is the same nature in facts and Laws, which was
decided by Supreme Court o1 £ Pakistan on 19/07/2007 passed in CPLA Nos 525and

526 of 2007 (Annexure B). .

That under the law appéllant’s: case is qulte Clear after the Judgment passed in

CPLA! No 525 and 526 of 2007 by Supreme Court and respondents "behaviour
with appellant s representatlon d'xted 04/09/’7007 is 111ega1 W1thout Junsdlctlon

and unconsntunoml o , _ 5- N Do ( R

o @W%




Cn

g).  That there is now no dispute available in the case of appellant
.. .Supreme:Court of Pakistan has decided
instant appeal on 19/07/2007. -

as Honorable

all the disputed matters involved in the

h).  That appellant s serv1ce appeal is mamtamab[e and appellant’s post is C.T and
prescrlbed quahﬁcahon of the sai d post is F.A with C.T Course and appellant is
now woykmg in BPS #1-15 and Instant Case falls under Para 5(1) (C) of the
Circular dated 1 1/08/ 1991(Annexure C) .

i)-  That this Honourable Tribunal has ‘been pleased to accept the same nature service

appeal no 1238 of 2007 Titled Muhammad Riaz Khan VS D.C.O, Abbottabad at
the -stage of prelumnary hearing on 27/12/2007

It is there fore respectfully prayed that appellant’s appeal may kindly be accepted -
and 4 advance 1ncrements of M .A a ﬂamst CT post with e ffect from 18/10/1994 a long

-with all back benefits may gmmous]y be rr'mted to the appéllant in the interest of j Justlce

G
(MuhammiadSarivar Khan) <—
CS . Appellant in person
Q% | A -
}5 Affidavit
< g

'B

I b here by affirm on oath that contents of instant appeal is correct and true .

according to my best knowledge and belief and nothing has been suppressed from this

Honourable Tn‘lbunal and this instant appeal i is first appeal & same. nature of any other

appeal is not pePdmg before Honourable Tnbunal

R
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' .BEFORE THE N'WF

- AppcaINo 1276/2007 :

¥ Date ofmstltutlon 27.12.2007
Date of declslon - 12 .05 2009

Muhammad Alaam S/O Sﬂcandar Khan C.T. Teacher Govemment ngh School
. Kuthwal Abbottabad

.ed a..ov0o-o-Q---qot‘n-o.n~nn..¢-n-qoooa¢.-ne'ctnotcv ......

VERSUS |

1. sttnct Coordmatlon Ofﬁcer Abbottabad

2. Executive District officer (S &L) Abbottabad. T

.3. District Accounts Officer, Abbottabad; _ ' i

4. Director' (S&L) Dcpartment, Peshawar. “l‘ ' :

5.8 ecretary to Government of NWEFP (S&L) Departxnent Peshawar S
6. ~Accountant General: NWFP Peshawar o S

7. Secretary to Government of NWEP Finance Department, Peshawar

Appellantmpersonpresent L Tiw L -

: Arshad Alam, A GP ..................... ......................... For rcspondents
MR. ABDUL JAI; .......................... MEMBER. =~ = ..
MR BISMILLAHSHAH..............1;:;;..,.._........ ................... MEMBER. T
- oo S Lo
- f . . ‘ . . :fr A;.%;“
.'_l ‘ i | ‘ 1 .‘“&\“’“m

ABDUL JAL__IL, ER 5 Thls Judgment/order will dlspose of this .

Service Appeal%No 1276 of 2007, hy Mﬁhammad Alkfam and the foﬂowmg Service
.Appeals The reason is that the- broad facts and the legal 1ssues in’all the below
mentloned appeals are the same and need consohdated Judgment and Jomt dxsposal

Sr. No, A eal } 0. ' tName ot appellant.- o :-:.,-:- .

Lo 12;]7/2007 | .SaldurRahman L ; |
| ‘1278/2007 | MumburRahman A

3 | 1279/2007 o fMuh&Bntnad Slddlque, B / é L '

N - ;201/2008 : ; 'Maroothan . : A%W(’

LS 02008 AmjadHussaimAwen

. I
]
1




s R R

03/2008 \/

04/2008
09/2008
10/2008
17/2008
18/2008
19/2008
20/2008

21/2008*"

22/2008

28/2008

29/2008
30/2008-
34/2008
35/2008
150/2008

266/2008

267/2008
268/2008
327/2008
33872008
440/2008

502/2008

541/2008
542/2008
570/2008
571/2008
572/2008
57312008
574/2008
575/2008
576/2008

57712008,
578/2008
579/2008 -

580/2008

o

 Gul Faraz, -
" Muhammad Yousaf

- Muhamniad Safdar,

Muhammad Sarwar Khan

- Syed Arif Hussain Shah,
' Sultan Khan,

Shafqat Hussain,
Mihammad Sabir Hussam,:
Tanveer Hussain Awan, ‘
Shafqat Samdam, o
Arshad Khan, :
Shahid Iqbal,
Muhammad Saleem Raza,
Iftikhar Ahmad Shah,
Shql} Zaman,

Muhammad Tahi,
Muhammm Younis,
Abdul Wadood,

Rlzwana Kousar,
.Mamoon—'ur-Rasheed,
Haroon-uf-Rasheed,

F azal-eiQadir;

Dilawaxj Khan,

Abdul Wahab, -

Liagat Ali,

Ali Asghar, X

| . Liagat Alj, .
- Abdul Quddus,

Shahzad Ahmad,

~ Chan Zeb,
 Abdul Hakeenr,

Muhammad Slddlque,
Sarfaraz ) _
Muhammad Ajmal,"’

Alhf Hussam |
Ahjaz Ahmad,
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s SYUINC - Memined Svasorsy,
COBY L seshaoe KM Behadur )
259 soenone’ " Muhamad Haroon
260.  s:m009 /Nareéna Magscod
6L 520007 yieen Akhtar
262. - '525/2009.‘?.7] : ‘S.li%ibaﬁa Nazir
Cae. S81/2009 -\ NighatBibi
26456822009 Wassem Sulta
265. - 6832009. - . BibiHajra
6. ofnoss Abil Rizaq
267, . 6852009 .. Fatil}aGul -

| regular basis. I—Ie' acqyfred' higher qua.hfic
 appellant was én§ﬂ¢d to advance increménts
. - motification dated 11.8.1991, The same was

ation of ' MA on 25081999, The o
in the light of the Finance Department——-
not given to him. Some of the teachers .- .

3. 'Ihe respondents Qbhtested.,‘ﬂl.é appeal and - contended that. either the -
appellants .had not submitted appliéaﬁqhﬁ-’IOr their applications were ﬁm&bmed.

. And theré was no Jjudgment in favour Qf'tt‘ie;j‘ appéllapté. s

: ’ 4, 3_:\  We heard the arguments and ﬁg@'ljé_éd the record.

[

¢ judgment in CPLA Nos. 325 0£2007 and 526 o 2007-s as urider..

"'3.' E- 'Learjnéd Additional A&vééateGené}‘al attempted to argue thar n
" View of the high’q;’f -séale g(qrgied -lo Eléméntaty School Teachers in -

Peniseamy e ur il

o
i
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LA

A

{ Supreme Court of Példstan:f

R

el

s

E AT A

S be sustaineq ;;t

“The learned Addl 4.G,
" of the judgment of this Co

thereof; this ériminal orig

‘the circulgy Zéz;tez;' ;'? ;

i an"d misconstry,

of Crl. O.P. No. 66

Whilé disposing &:67 612007, i was held by the Augist

has given an i;ﬁdefté(ting Jor irhpleméntatiqn §
i:ft,}bithin_ a period of two weeks and in view

inal is disposed.of with the direction that the.

¢

——rrn
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judgment should be zmplememed in letter and spzrzt wn‘hm two. week.s:

under mtzmatzon 40 the Regzstrar of this Court.”
Z L) N -

6. In the above cnrcumstances -and in view of the Judgment m rhyme by’

the August Supreme Court of Pak:lstan and keeping i in view the provxsmns of
Arncle 189 of the Constltutxon of Islarmc Repnbhc of Paklstan We have no
B other alternanve but to declare that all the appellants, after ascertnmment that

* they are the' persons sumlarly plnced with the appellants who had prevmusly_
lmgated and in whose favour the Judgment mentioned above was gwen by the.
August Supreme Court of Paklstan are entitled to the same. beneﬁts as have
been given to the appellants of the judgments quoted above The appeals of

such s1nularly placed persons aﬁer such ascenmnment stands accepted
wnhout costs, Each party will benr the cost of the litigation.

L’
p

7. Theaofﬁcxal respondents m the above mentloned appeals as wellas

the other concerned ofﬁeerslofﬁelals in the province are dxreeted to follow the -
- above quoted% Judgments m thelr tme letter and spirit’ and \mmout compenmg
the respeetwe right holders to enter. mto htlganon with the respeetxve ofﬁcml

respondents othermse the costs of their htlgatlon shall be recovered from the -

pay and pensxon as well as person and pmperty of the defaulhng eoncerned .

oialil

o

¢ - ofﬁcer, though aﬁer fi xanon o(‘ responStbxhty on them as a result of proper '
i - enquiry.
8.

i

The remaining: snmlarly placed persons may subnnt apphcatlons/
representanons to their concerned authontles dlrectly, who- shall have to decxde
) their cases as s above within areasonable time. ., _ g

‘.ANNOUNC_ED_; e
o 12052000, 1
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>

 FINANCE DEPARTMENT
- (REGULATION WINGY

-

- ] . *
{’ The Accountant General,
Khyber Pakhtunkhwa, Peshawar.

L 8 . N s . - -t

- | am diredted-to refer to your letter No.H-24(74)/Peshawar/Val-ll2009-
10/68 dated"12/01/2010; on the subject noted above and to.say that the matter has
thoroughly been examiied in consultation with concerned Departmensts during the
meetings held on 10-08-2010; 14~10-2010, 18-10-2

010, 15-11-2010, 29-11-2010 and
03-12-2010 towards the ueries raised by your office, which are clarified as under-

. . The Supreme Court of Pakistan in its Judgement dated 19-07-2007 vide
para No.2 has observed,in the following words:-

“It would be seen that the patitioners

having abquired the qualification of BA / BSg, 2% division which is the
pmscdbg’d qualification for the post of Elementary §chml Toachar".

I

3. In light of the sald observations of the honourable Apex Court, the record
of the concemed teacher was gone

already availed the benefit of B-14 from B-9 which is the presciibed qualification for
appointment as CT School Teacher. As such in the lig

ht of the Judgement of the Apex
Court referred to above the sald petitioner Is entitied to get two increments on the basis
of acquiring higher quafification of Master Degree. = - :

i) Those G.T teachers who are ln BPS-& and possessing higher qualification
e of MA/MSc but have not been placed in BPS-14,-are entitied to 4 advance

increments while those who have availed BPS-14 are entitled to 2
advance increments on MA/MSc.

i) Advance increments will be allowed from the date of obtaining higher
. .quafification or from the date of appoin

tent which ever is later in term of
para 5(il) of Pay Revision Rules 1994, issued vide Finance Department's
letter No.FO(PRC)1-1/89, dated 11" August, 1991, ‘

i)  Those teachers who had secured their appoiniment or acquired higher
© qualification after 01-12-2001 are not entited for the facility of the
advance increments on higher qualification in view-of the Pay Revision
introduced vide Finance Department's letter No.FD(PRC)1-1/2001, dated
October 27, 2001. ) . e
v)

availed more advance increments over afid above' their entitiement on
academnic qualifications as prescribed

in para:5(a;b.c &d) of Revision of
Basic Scale 1991. . .. R ’ .

-+ Yours Faithfulty,

h '
v

GOVERNMENT OF KHYBER PAKHTUNKHWA

. No.FD {SR-1) 2-123/2010 .
" Dated Peshawar the: 15-12- 2010

were placed.in BPS-14 by reason of '

through, which revealed that the said teacher ‘had”

Recovery may be made from those tedchbrs/employses who. have -
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~Khalld Method SET
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SET (EX—CT)f GHS

'ﬂﬁ. ,,p.\;'”"

Khursheed Qamar CT, GHS No. 2 Harlpur

(Ex—CT)
Harlpur

Muhiammad Anjar Adil CT (Ex-CT) Kangra High
Schooil Harlpur, e : .

Rasheed - Ahmed SET, (EX-CT) KTS "GHS No.l,

S L .Harlpur.
‘ SRR P Au:angng-CT, (EX-CT) ...S GHS No.l, Haripur.
. 8. ;Aﬁjid Khan CT, (Ex CT) KTS GHS No 1, Haripur.
“ " 9.°  Ayaz-ur-Rehman CT(EX CT) - KIS  GHS No.1,
. . Haripug.: : g
© 77 .. 10, wMalik Muhammad Hafeez CT (EX-DM) GHS No.2,
I Haripur: ~ ' ' : ' o
"~ 11.  shamroz Khan PT  (EX-DM) GHS No.2, Haripur.
" y 12. Muhammad Asif Awan CT (EX-DM) GHS No.2,
giz/, Haripur. ~ : "
4 ¥ 13,  Nadeem Ahmed Qureshi CT - (EX~DM) GHS No.Z2,

.Harlpur.

Muhammad Ilyas CT (EX DM) GHS No.2, Harlpur.

Arshad Hablb CT (Ek~DM) GHS No. 2 Haripur.
Salf ur—Rehman HM GHS Dhenda Haripur.
Muhammad Sajld Saleem PT GHS Dhenda Haripur:

Muhammad Hanif CT (E\ DM GHS Jabri.

f:Muhammad-Rafique-CT HR GMS Bajeeda.

Kangra ngh School




2. 5aj

' ”23g; | Syed Allmglr Shah son of Sa1d Alam Shah CT GMS
-Tambrl. - : , :
A24.:‘ 4 Munlr Hussaxn *son of Habib ur Rehman CT GHS
o Dherlan._k :
253d Sajjad Hussaln Shah son. of Syed Nawab Shah, CT
B GHS Dadar S . '
26. Muhammad Ashraf son of Suleman CT GHS Sum.

.’22}a- 'Zulﬁlqar Ahmad son of Noor Ahmed SET (EX—CT)

i
A?

20.. . leér-Ahmed Shaker CT GHS Serla

jad Ahmed'CT TT Shlp, Harlpur
Y

2 L*GHSS Buffa.,}

2?.' Muhammad Ishtlaq son of Muhammad Ayub CT GHS

Sum.A

28 . . _Iltaf Qadlr son of Salen Khan, CT GHS Dherlan

29. - :}Ghulam Khan son of Hajlt Khan CT GHSS Buffa

- 30. - Muhammad Rlaz son of Shah Jehan CT GHSS Buffa

31. Mazher Hussaln son.of’ Muhammad Maroof, CT GHSS
Ruffa. A

32. Umer - Farooq son of Taj Muhammad 'Khan, CT GHS
Bajna. . :

33. . Rafaqat Naveed son of Aurangzeb, CT GHS Bagna

34. Iftikhar Ahmed son of Muhammad Irfan PET GHS
Bajha.

35. 'Muhammad Naeem son of Fazal ur»Réhman.PET GHS

i’“‘"‘" e men S

oesnavm

Abboﬂduu
Authorized ynder >e¢

N
3",0[1(( ] : ﬁﬁlé/ 7

Tarangri Bala.

36. Muhammad Miskeen son of Alif Khan, CT GHS
: Klokera. ' ' : : ' :
37”; A'Raja Muhammad Khalld Hussain son of Raja Gul

Muhammad Shah JC GHS Dherlan

WJwaaéﬁa | . PETITIONERS

"~ VERSUS

-~
s I
¢ .

A ) . :

53: 1) Government of Khyber Pakhtunkhwa

‘».r‘

. Finance Department through Secretary
e!if ’&opy

Finance Department Peshawar.




e 2. A
y’.;, L REDRE Khyber Pakhtunkhwa Peshawar
e A - ;‘BY. }Secretary to Government, : .
- I Elementary and Secondary Educatlon, Peshawar.

'$).‘ Dlstrlct Accounts Offlcer, Harlpur

35L'9 DlStrlCt Acceunts Offlcer, Mansehra;

Eﬁ).ngxecutlve Drstrlct Officer, Elementary - &
., . Secondary Educatlon, Haripur. ' ‘
75;1 Executlve Distrlct foicer, Elementary o
",“ Secondary Educatlon,'Mansehra. ? . '
- | RESPONDENTS

CONSTITUTION PETITION' UNDER .ARTICLE

‘ 199 ',OEl CONSTITUTION OF ISLHMIC

. REPUBLIC OF PAKISTAN 1973

1
-

-[;ft;iéfrespectfully submitted as ﬁnder:—
. . ,v:.’/:' ‘ :. ., ' . .

e I." That; petitioners above named in this
'donatitutien petition are aggrieved from
‘the decision of respondent .No.l, whereby,

it *has directed to respondent No. 2 vide
1 .
\

its 1etter‘.Ne, AFD..(SR—l)f 2-133/2010
_?esnawar'dated“1571%/2010 for recovery of

‘ gthe: pa&ment of '2 advance incremente,
Whien were awarded to the petitioners
iy&%‘§~.under the judgment of Supreme Court of

t.’ﬂ. -

FTsC " g%/‘_g%; Paklstan passed in CPLAs No.525, & 526 of

e “t;~ e‘j.'a-f~2007 on 19/07/2007, in cases of Rashid




' #/ WP No.72 0f 2011

Date of hearmg & 2 - /,‘2'-—-;( ofl.

Petmoner!C W«/,/ 19‘!«!5«441 A a}%ﬂa Z «4-/ r7r- fdhol
: 4 ) Jb/(a:r At Lo oo Ea
Respondents (' ./hpg:w #'.2'/4’ Y AL X /3/&«:& ) “‘7 A7y -

/‘fﬂ/ﬁnn—'hb/ MM/ m“ 'A-M

*2xok

- 'fYAVHva'A 'AFRIDL J. Wa31d Hussain a]ongw1th 36

others have sought the consutuuonal Junsdlctxon of this Coult
seekmg -

' “declaratwn to the e_[fect tlzat respondeut No 1
has ‘got ‘no lawful authorzty lo act contrary to
' 1the ]udgment of Supreme Court of Pakistan
jdated 19. 07 2007 and as such respondent No.2
in view of lus dlrectwn contamed in lmpuﬂned
czrcular letter dated 15.12. 2010 cannot recover
' the money paid to the petttzoners in terms of 2
.advance mcrements under the said judgment
’of Supreme Court of Pakzstan through
' respondents No.4 and 5”7,

The brief facts of the present case are that the

' betitioners are Classiﬁed TeacherS' (“C.T.") in the Education’ _

Departﬁent of Govérﬁment' of Khybér Pukhtoonkhwa and

3
1

_ "{. performing the1r dunes in Hazara Division. I

il @QM/{ [
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:CPLA No 525 & 526 of 2007 de01ded on 19 07. 2007, the:
» b
: }petmdners Wele granted advance 1n01ements 'I‘he sald benefit

T

was later on w1thdrawn and v1de or de1 dated 15 12 2010 ordered

o be 1ecovered frem them They now seek ﬂle COI‘lStltUthl‘lal

- jur 1sdxctxon of this Court refr aining the respondents to recover the‘

sa1d advance mcrements already recelved by them.

4- , The .vaiuable arguments of the leamed counsel for

| ‘the parties heald and record pemsed
5 It 1s settled by the apex Court in 1ts authontatlve

judoment tltled “Pakzsran V. Muhammad Hzmavatullah Farukhi ”

.( PLD 1969 SC 407) and the1eaﬂe1 consxstently followed and

recently in “Chlef Secretarv Government of Smdh and another

Vs Slzer Muhammad Makhdoom and 2 others” (PLD 1991

Supreme Court 973), Wherem it has been held that -

“It is quite apparent that restrictions imposed in
L”para. 4 of the Revenue depariment’s
_"‘;Notqf catzon mentioned above, pertain - to the
"appomtment as Mukhtiarkar and in the cases,

under conszderatzon will have no bearing for
) the .reaso.n ‘that respondents were granted
exemptions in accordance ~with. circulars,

requirements of wfzielz were duly fulfilled by
25 . them and not .onl_}; that but ’.exemptions were
: implémented -and they received necessary

‘training, as such valuable rights had accrued to

them whzch could not: be mterfered with. Ir this

context, reference can ,be made to section 20 of
General Clauses Act and guidelines laid down

in the case of Pakistan v. Muhammad

| ol @ ,()QZ

In v1ew of the Judgment passed by the apex Court n'.

L=
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‘ Htmayatullah Farukhz a’LD 1969 Supreme
Court 407), m wluoh lt lS held that pmzc:ple of .

- e R -

F s,
e e

'_locus poemtenttae zs avazlable to the a

- Govemment or relevant authorztzes and further :

autlxorztv whtch is competent fo make order has o

" ' power 10 undo 1t Imt such order cannot be

wzthdrawn or rescmded ouce it has taken leg,_l

’ ‘effect and created éertain rights in favour of

. any mdtvzdual ”, ( emphaszs prowded)

‘In view" of the ‘ratio decindeﬁ,dt’ of the
aforemen'uoned Judgmente itis but clear that in case any benefit
has accrued to a person, w1thOut him commxttmq aoy ﬁaud or
'misrepresentatio‘o’, the 'same cannot be withdrawn'or recalled.

6- . . The phetiti‘oners- uﬁder;cake that ﬂiey do not.claim any

future adv.anee’};focremertts on the oasis o‘f judgment of the apex
. Court and thé ﬁo%iﬁcgﬁon issued.oy'the Govermoent.

7- - Before paltmg wrth the judgment, this Court wants

to 1e1terate that the present Judgment should in no way be

intelpreted to advance the case of any person, riot a party before

us.
8- ~ Accordingly, for the reasons stated hereinabove, this
- Court directs that :-

“I- Tlae recovery of the advance increments
already received by the petitioners should not be
reco'vered from the petitioriers unless the
ot Secretary, Government =~ of Khyber
?25(5 omm"'\ Pukhtoonkhwa, Elementary - & Secondary -
Education Department Peshawar fmds that the

said petttzoners had obtamed the said relief on




Authonzeu Widqur >

the baszs of fraud A mzsrepresentatwn or any

e

forged documents

g "II— T Ize satd deczswu of the wortlzy Sec; etarv

shall be in wrctmg wzth reasons for the. same.

1I- The needﬁds exercise be carried out ugitkit? a
period of 60 days, if not earlier, from the date of

receipt of this order”,

9- o This petition is disposed of in'the above te;ms.'

- Announced.
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5 Government of Khyber Pakhtﬁnkhwa throu

PESHAWAR HIGH COURT ABBOTTABAD BENCH

‘ Writ?etiﬁb@ﬁo l’l\'l?‘ ~A of2013.

¥ Maroof Khén S/Q Mir Zaman Khan Senior C.T teacher, Govement

Centennial . Model - Secondary School (Boys) English Medium
Abbottabad. - I

Wajid Ali Shah S/0 Muzamal Shah, Senior C.T teacher, Government
Higher Secondary School Bandi Dhiindan, Abbottabad,

Mazhar-Ul-Hag S/O Abdul Aziz, Senior C.T

: teacher, Government -
High School Jﬁan’g‘ra,, Abbottabad.

Muhammad Sarwar Khan S/ Mahabat Zaman Khan Senior C.T
teacher, G.C.M.S.S (Boys) English Medium Abbottabad. '

Syed Arif Hussairi Shah S/0 Syed Makhdoom Shah, Senior C.T

teacher, G.C.M.S.S (Boys) English Mediun; Abbottabad.

" Petitioners
; : Versus

Govémmenﬁ of Khyber Pakhtunkhwa through, Secretary Finance
Department Peshawar. '

2 Accountant'.(liene'ra] Khyber Pakhtunkhwa Peshawar.
3 District Comptroller of Accounts, Abbottabad.

7 9B & Digtrict Officgr (Blementary & Secondary Education), Abbottabad.

, : gh Secretary Elementary &
by o 1s¥88condary Education Department Peshawar.
/\iok Cow® " . Respondents
5 B sf&@?* - .

NI PETITION UNDER ARTICLE 199 OF THE

A




e FORM A
F ORM QF QRDER SHEE

Order of the Cour {vim T of Honourable Judge (5)

2

Tribunal has been delegated the powers of implementation,
therefore, the present writ petition is not maihtainable and

the petmoners are advised to approach the KPK Service

Tnbunal in thlS respect.

2. Ofﬁce isdirected to . return  al the original
documents to the petitioners to enable them to present the

same before the service tribunal.

3. The instant writ petition is disposed of in the above

terms. y M e
LA f’/ .
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BEFORE THE. I’ESHAWAR HIGH COURT ABBOTTABAI) BENCH .

' ~:Reyiew }’etiﬁon No: 3‘4 s of 2013.

= N B .. - ’ IN" ) .
. : - Writ Petition No 447-A of 2013. -
i -1 Maroof Khan S/O Mir Zaman Khan Semor CT teacher, Government
, ‘ - Centennial . Model Secondary School (Boys) English Medium
: Abbottabad | : S ' '

¢ : %qu Ali Shah S/0 Muzamal Shah, Senior C.T teacher, _Government
3 econdary School. Band1 Dhundan, Abbottabad.

-Haq S/O Abdul Aziz, Senior C.T teacher Govermnent
ol Jhangra, Abbottabad

! ) e: 3 ad Sarwar- Kha.n S/O Mahabat Khan Senior C.T teacher,

OMA.S (Boys) Enghsh Medium Abbottabad.
\)

8ved Arif Hussam Shah S/O Syed Makhdoom Shah, . Senior = C.T
teacher, G. C.M S.S (Boys) English Medmm Abbottabad '

. s e : "-"
- | Petitioners
B L Versus
g4y “ S g ,
" '1 "Government of Khyber Pakhtunkhwa through Secretary Finance -

Department Peshawar.,

.Accountant General Khyber Pakhtunkhwa Peshawar. -
District Comptroller of Accounts, Abbottabad

District Officer (Elementary & Secondary Education), Abbottabad

i Government of Khyber Pakhtunkhwa through Secretary Elementary &
o Secondary Educatlon Department Peshawar

oA W N

" Respondents

REVIEW PETITION - AGAINST - THE .
JUDGMENT/ORDER DATED 11106/2013 PRONOUNCED

BY THIS HONOURABLE COURT IN WRIT PETITION

" NO 447-A OF 2013,
d to be True Copy
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4.

‘ substance is dismissed in lumne.

JUDICML DEPARTMENT

JUDGMENT SHEET

Review Petition No.34-4 of 2013

WA AR AHMAD SETH J. Maroof Khan and four other

petmoners seek revxew of ]udgment dated 11. 06 2013 passed by

' this Court in Wnt Petltlon No.447-A of 2013,

2- Arguments heard and record perused.
3- The petmoners are sepnior C.T. Teachers and

through the nnpugned ordex‘ they were adwsed to approach the

'Servxces Tnbunal for the redress of their .gnevances if so

desired, and they. mstead of approaching the competent
authority have filed ths review petmon whlch m any manner is

not maintainable.

Consequently, this revxew pentlon bemg W1thout

i

Announced. L R
27.02.2014, I et
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Yz /\ N THE SUPREME COURT OF PAKISTAN

CM
y B C-P.L-AI‘{O, ' gé«{ C OF 2014.

S

(Appellate Jurlsdlcnon)

-
¥

L

aroof Khan S/O M1r Zaman Khan Semor C.T teacher, Government
- Centennial Model Secondary School (Boys) English Medium Abbottabad
R/O Village.Mera Mandrochh (Nawan :Shehr) P.O Nawan_Shehr Tehsﬂ &

. ﬂ\"“ Dlstnct Abbottabad Phone No 0323-9823 136.

e .
p Wl
f/'ﬂv 2
,/Ll//? 4

Petltlone‘r.

VERSUS

ovemment of Khyber Pakhtunkhwa through Secretary Fmance
Department Peshawar S .

. Accountant General Khyber Pakhtunkhwa Peshawar.
3 sttnct Comptroller of Accounts, Abbottabad. 4
. District Officer (Elementary & Secondary Educatlon)t Abbottabad

. Government of Khybe1 Pakhtunkhwa through Secretary Elementary & -

Secondary Educatlon Department Peshawar :
, Real Respondents. ‘

. Wajicl Al Shah S/O Muzamal Shah,. Senior C.T teacher, Government
_ Higher Secondary School Bandi Dhundan, Abbottabad

Mazhar—Ul-Haq 'S/0 Abdul Aziz, Senior C T teacher, Government

" High School Jhangra, Abbottabad '
.. Muhammad Sarwar Khan S/O Mahabat Khan Senior C. T teacher,

G.C.M.S.S (Boys) Enghsh Medxum Abbottabad

Syed Arif Hussain Shah S/O Syed Makhdoom Shah Senior C.T
teacher, G.C.M.S.S (Boys) English Medium Abbottabad R/O Vxllage .

and P O Kakul Tehsil & District Abbottabad

Proforma Respondents.

%

CIVIL PETITION FOR LEAVE TO APPEAL "UNDER
ARTICLE 185 (3) OF THE CONSTITUTION OF ISLAMIC
REPUBLIC OF PAKISTAN 1973, FOR GRANT OF LEAVE -
TO APPEAL AGAINST THE JUDGMENT/ORDER DATED

© 27/02/2014 PASSED IN REVIEW PETITION NO 34 A OF

12014 BY THE HONOURABLE PESHAWAR HIGH COURT,
' ABBOTTABADBENCH. ). "0 : 5 ATT STED

nmzzé |
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£ ISLAMABAD.

:MES_UM_MMM
' i Appellate Junsdlctxon ) ;
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Pm' ENT:
MR JUSTICE NASIR-UL-MULK
MR. JUSTICE MIAN SAQIB NISAR .
. MR JUSTICE ASIF SAEED KHAN KHOSA

CIVIL PETITION NO. 640 QF 2014
* (on appeal from the order of the Peshawsp High Court,

Abbottabad Bench dated 27.02.2014 passgd in Rewew .
Petition No. 34-AQ of 2013) - _

AND

C.M.A, NO. 2280 OF 2914
(applicant for transposition as petitioner)

Maroof Khan. =~ . - ...Petitioner

YERSUS

- Government of KPK through Secretary

Finance Department; Peshawar & others ...Respondents

For the Petitioner: ~In-person.

For the Applicants:
(in CMA 2280/ 14) Wajid Ali, In-person.

(in CMA 3300/14) Muhammad Sarwar Khan, In-person.
(in CMA 3301/14) Mazhar-ul-Hagq, In-person.

(in CMA 3302/14) Syed Arif Hussain Shah, In-person.
For Respondents 1-5: Mr. Abdul Latif Yousafzai, AG, KPK
Date of Hearing: - 18.06.2014

o . ORDER

NASIR—UQM(ILK, J.— After arguing the case at some
length, the petitioner/applicants decided to approach the Service
Tribunal for redressal of their grievance. In case they do so, we are

sanguine that the Service Tribunal may sympathetically consider the

Sd/- Nasir-ul—Mulk,J
Sd/- Mian Sagib Nisar,J '
Sd/- Asif Saeed Khan Khosa,J  +

M

tan dent
=t Pakistan

18th 2014. , e, 1
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The Accountant General
Khyber Pakhtunkhwa Peshawar.

- SUBJECT

DEPARTMENTAL APPEAL  AGAINST THE DEDUCTION/
RECOVERY OF TWO (02) ADVANCE INCREMENTS OUT OF
FOUR (04) ADVANCE INCREMENTS FROM THE SALERIES OF
THE APPELLANT WITH EFFECT FROM 01/04/2013, THESE (04)
FOUR ADVANCE INCREMENTS OF M.A/M.SC WERE
GRANTED IN PURSUANCE OF THE JUDGMENT DATED
12/05/2009 PRONOUNCED BY KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR IN APPELLANT'S -
INDIVIDUAL SERVICE APPEAL WHICH ATTAINED ITS

CFINALITY, AND SAME IS IMPLEMENTED IN LETTER AND

| SPIRIT.
- Sir,

" The submissions of the appellant are as under;

i) That the -appellant is a school teacher in Elementary and Secondary -
Education Department Abbottabad and presently working in the
capacity of Senior C.T teacher in BPS No 16.

2) That appellant was granted 04 Advance Increments of M.A/M.Sc in
pursuance of the judgment dated. 12/05/2009 pronounced by Khyber.
Pakhtunkhwa Service Tribunal Peshawar in appellant’s individual .

_service appeal, the said Judgment was not only attained its finality but
implemented letter and spirit in the year 2010, and since then appellant -
was being granted/taken his 04 Advance Increments of M.A/M.Sc

. regularly.

3) That in the meanwhile appellant was promoted from BPS 15 to BPS
16 under Notification dated 28/02/2013 and his respective principal
fixed/changed his pay from BPS 15 to BPS 16 under the law as ( From -
Rs 28800/-PM BPS 15 in Rs 30000/-PM BPS 16) and submitted Pay
Amendment Form to the office of District Comptroller of Account
Abbottabad. : '

4) That utmost sulpusmgly, District Comptroller of Account Abbottabad.
with out any notice given to the appellant or without formal/official’
written order or any legal and factual reason, deducted/recovered (02)

two advance increments out of 04 advance increments with effect from
01/04/2013 and fixed his pay in BPS 16 as Rs 29200/-PM.

5) That appellant challenged the illegality of impugned action taken by
District Comptroller of Account Abbottabad in Constitutional Petition

A g before Peshawar High Court, the same matter is now disposed off by
posleal

the Supreme Court of Pakistan on the basis of Jurisdictional bar
contained in Article 212 of the Constitution of Pakistan and under the '

1 :




6)

7

In the light of above mentioned very serious circumstances and Law, it is’
therefore, requested that on acceptance of this departmental appeal the
impugned action deduction/recovery of 02 advance increments out of 04 in
respect of M.A/M.Sc taken by District Comptroller of Account Abbottabad with

effect from 01/04/2013 be set-aside (cancelled) and all amount which is.
refunded or the amount is deducted from the salary of the appellant may be
ordered the refund of same. '

Dated 04/07/2014

‘such legal position and in pursuance of Order passed by Supreme
'Court, instant departmental Appeal is being filed by the appellant.

That in the above circumstances, when law point already decided by R

KPK Service Tribunal and Supreme Court of Pakistan and that is final

too, and implemented letter and spirit, later on, it could not be -

changed/disturbed/reversed by specially those respondents (District

Comptroller of Account Abbottabad) who were party in the decided |

settled previous final litigation.

That It is also submitted the very legal position that the letter No. FD.
(SR-1) 2-123/2010 dated 15/12/2010 issued by Secretary Finance
‘Department Khyber Pakhtunkhwa Peshawar is directly against the
clearly decided case of Supreme Court of Pakistan, as referred portion
taken from the Para no 02 of judgment dated 19/07/2007 is not the
“observations of Supreme Court, it is the arguments of Additional
Advocate General KPK and next relevant portion of the same Para no

2 of the judgment is left and not taken / mentioned in the under- -
questioned letter and this situation creates confusion which is not only

against the operative part of the Judgment dated 19/07/2007 but
against the letter and spirit of Supreme Court Judgment, and
admittedly contempt of Court. :

Khan' Senior C.T teacher, Government

Centennial Model Secondary -School

“‘. ’ﬂ-e /ﬁ .

(==
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Muhammad Sarwar “Khan S/O Mahabat™
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BEF ORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Civil Miscellaneous Apphcation No L of 2015 ™= .=
IN

BT S : Serv1ceAppealNo: \3oY of2014

Muhammad Sarwar Khan S/O Mahabat Khan Senior CT teacher
ll .- .~ Qovernment Centennial Model Secondary School (Boys) - English
Medium Abbottabad R/O village, Ghumawan, Post Office Nawan: Shehr
' Tehsnl & District Abbottabad.

Appellant

Versus

Accountant Gene1 al Khyber Pakhtunkhwa Peshawar and 03 Other
Respondents

APPLICATION.  FOR  SUSPENSION - OF RECOVERY/
DEDUCTION OF 02 ADVANCE JINCREMENTS OUT OF 04
ADVANCE INCREMENTS WHICH IS BEING RECOVERED/
DEDUCTED BY THE RESPONDENTS AND REFRAIN THEM
NOT TO FURTHER CHANGE IN THE MATTERS ALREADY
SUBJUDICE BEFORE THIS HONOURABLE TRIBUNAL TILL
THE FINAL DISPOSAL OF TITILED SERVICE APPEAL.

ReSpectfully Sheweth

1) That this Honourable Tr1bunal had been pleased to decide the case
‘on 12/05/7009 regardmg for grant of 04 advftnce 1ncrements of
MA/MSe, and the said Judgment was passed in favour of
appellant, which was never, ever challenged by 1espondents before
Supreme  Court of Pakistan, and after that respondents

nnplemented the said Judgment dated 12/05/7009 in letter and

spirit, in all 1espect

2) That sur pnsmgly respondent no 02, with out any notice and. legal
and factual 1eason started deductlon of 02 advance lncrements out

of 04 from the salary of appellant Wlth effect ﬁom 01/04/2013




3) That this Honourable Tribunal has been pleased to admit the tltled

B ‘service appea in February 2015 but reSpondents did not file their
comments/1eply and using delaymg tactics, whrle 1mpugned actlon -
of respondents is totally illegal and without Juusdrctron as well as
they challenoed the authority of this Hnourable Tubunal for Wthh" |

they are liable to be dealt w1th under criminal proeeedmgs too

: : It is therefore prayed that 1mpugned action t.e. deductlon of 02
advance increments out of 04 advance 1ncrements may please be" |
.suspended and respondents may please be drrected not to. further
‘change in the matters already sub}udlce before  this Honourable' .

.'"Tr 1bunal till the final disposal of titled service app .‘

. : (Muhammad Sarwar Khanj;-'
. Dated 23/07/2015 - Appellant Inperson .

 Affidavit |
. | I, Muhammad Sarwar Khan S/0O Mahabftt Khan Semor CT
l.teacher Government Centennial Model Secondary School (Boys)- T
S ~.='-Engllsh Medlum Abbottabad R/O v1]lage, Ghumawan,'Post foreef__ -
; Nawan :Sh.elrt:, Tehsil & District Abbottabad, .do here by -afﬁrm 'oh
A eath that contents of instant application (CMA) is cerrec;t: and true e
'aCCOrdrng to my best knowledge and- belief and hothing:ha‘s_heen
_suppressed from this Honourable Tribunal and this instant applieation

s first & same nature of any other application is not pendmg before

~ 'H onourable Tribunal..

| ..Dated 23/07/2015 ' o (Muhammad Sarwar Khan)/_.—————
o DEPONENT
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. BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD.

Appeal No. 1304/14.

Muhammad SAarwar Khan .........eeeseecessesssses. seersastnsesesesssennusanass Appellant

VERSUS

‘Accountant General Khyber Pakhtunkhwa & Others.......... Respondents

Para wise Comments on behalf of Respondents

IN?EX
Sr.No Description : Page Nos Annexures
1 Comments alongwith affidavit. ! 1to3
2 Copy of judgment. 4106 “A”

! L3
- Di Ecl‘fﬁ miptroller of Accounts
ttabad e

(Respondent No.2)

U S
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; BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD.

—---——-__-—._._.—,____‘_—__

Appeal No. 1304/14

Muhammad Saywar Khan ... use e s e e e Appellant

VERSUS

Accountant General Khyber Pakhtunkhwa & Others.........Respondents

Para wise Comments on behalf of Respondents
Respectfully Sheweth:-
Comments on behalf of respondents are submitted as under;-

PRELIMINARY OBJECTION:-

1. That the appellant has no cause of action to file the instant appeal.

N

That the appeal of the appellant is time barred. Hence liable to be dismissed.
That the instant appeal is not maintainable as there is no final order.

That the appellant has filed the present appeal to pressurize the respondents.
That the appellant has not come to this Honorable tribunal with clean hands.

That the appellant is estopped to sue due to his own conduct.

N e v s W

That the “instant appeal is not maintainable due to non-joinder and mis-joinder of

necessary parties.

8. That this Honorable Tribunal hasn’t got jurisdiction to entertain the present petition/

- appeal as this Honorable Tribunal is not a Constitutional Court, hence this appeal is liable
_ to be dismissed. |
9. That the vires of Act were challenged in the appeal, the Act was promulgated in the best
public interest & the advance increments were not settled to be paid at the time of joining
of service. |
10. That the legislator has authority to legislate as they have mandate to do so by a recognize
| process and services law do not provides the provision of judicial review, hence appeal is
not tenable.
11. That the appellant is at liberty to join service after due process of law equivalent to his

qualification & the Government is not bound to pay advance increment.

Factual objections:-
I. In reply to Para No.lof the appeal it is submitted that Judgment of Honorable Tribunal

has lost its efficacy for the purpose of implementation by clear
Intendment through sections 1 & 2 of Khyber Pakhtunkhwa cessation of payment arrears
on advance increments on higher education qualification Act No. IX of'2012.
P _ 2. No comment.
3. That para N6.3 of the appeal is incorrect as composed hence, denied.‘The Act was
Passed by the Provincial Assembly and assented by the Governor KPK who isn’t party in

the present appeal. The respondents are bound to obey & implement the will of the




4. In reply. to para No. ‘4,.

it is submitted that due to the promulgation of Khyber

Pakhtunkhwa cessation of payment arrears on advance increments on"highe:r education
dismissed on 29/08/2013. Copy of the

Grounds:

said judgment is annexed as Annexure“A”,

2

- That detail reply has already been giveﬁ-in above para No. 4 of the factual objections.

b. In reply to ground b it is-submitted t}i_ag Judgment of Honorable Tribunal has lost its
efficacy for fhe purpose of implementagion by clear infendment through sections 1 & 2
of Khyber Pakhtunkhwa cessation of péyment arrears on advance increments on high_er

* education qualification Act No. [X of2012. . '

c.

That complete reply has already been given in above para No. | of t}

d. That complete reply has already been g

1e factual objections.

iven in above para No. 1 & 4 of the factual
objections.

e. No comment, .
f. That the action was initiated in pursuance of the Act.
. g That complete reply has already been given in above para No. 1 of the factyai objecticns.
' I

. That complete reply has already been givgh in above para No. | of the factual objections.-
That ground i as composed is incorrect hence, denied. i

i No comment.

“k. That ground k as composed is incorrect hence, denied.

Under the circumstances, it is humbly prayed that the

instant appeal is meritless
against the law and facts,

hence liable to be dismissed without further proceeding.




® BEFORE THE HONORABLE KHY};ER.PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD.
7 - | Appeal No. 1304/14

................;...Appellant

Muhammad Sarwar Khan
VERSUS

' f : |
Accountant General Khyber Pakhtunkhwa & Others......Q...Respondents |

Para wise Comments on behalf of Respondents

AFFI DAVI T
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- BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD.
o CMNO.  of2015

IN

Appeal No. 1 304/14
Muhammad Sarwar Khan Appellant
VERSUS | '

Accountant General Khyber Pakhtunkhwa & Others.........Respondents

Replication to application daﬁted‘ 15.06.2015 on behalf respondents.

Re‘spectfully Sheweth: -
-

In reply to Para No.lof the application it is submitted that Judgment of Honorable
Tribunal has lost its efficacy for the pulg.pose of implementation byclear

Intendment through sections 1 & 2 of Khyber Pakhtunkhwa cessation of payment arrears |
on advance increments on higher education qualification Act No. IX of 2012.

2. Correct. | 4

That para No. 3 of the application as composed is incorrect hence, denied. It would not be
impertinent to state that the applicant suppressed/ concealed his service book from the
pay fixation party then visited respective District Education Office Abbottabad after Pay

Revision of 01.07.201 I, & as such the operation of the party was carried out by this
6fﬁce. However, in the light of this Honorable Tribunal order dated 15.06.2015 the
operation is underway as the fixation is an intricate & cumbersome process,. arduous
assignment the applicant may 'kindly be directed to collect his revised §alary slip from the
office of the respondent No. 2 in due course.

4. That para No. 4, of the instant application is incorrect hence, denied.

It is therefore, respectfully prayed that the instant application may kindly be
dismissed by cost.

Abbottabad.
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IN'the Supfértie Court of Pakistan™
(Appetllate Jurlsg[l'c‘.ion)

Present:
. Mr. Justice Anwar Zaheer famali
e Mr., lustice ¥hilji Arif Huszain
Mr.Justice ljaz Ahmed Chaudhry

. Clvil Petition No.360 of 2013.
.. . [un sppeal from judgment of KPK Service Teibunal, Peshawar
daled 3Q.1. ’013 pa..sed in lmpltzmanlalron Peililsn No.49/2012)

Muhammad Harcon -

. : " ..Pethioner
¢ : Versus )
Execul‘ivg District Officer, Elemantary & Secondary Education Dept. Harlpur, etc, -
' p .. Respondents
Petitioner: Inpersan,
o ‘ s .
For official requnQentsi Mr. Naveed Akhtar Khan, AddIA.G. KPK.

el Mr. Sseed-ur-Rehman, ADO-(Edu.), Harlpur. °

Date of hearing; 29.8.2013

JUDGMEMNT

“Anwar_Zaheer Jamall, J.- By this petition under Article 212(3} of the
'sm-uuon of Islamic' Republic of Pakistan, 1973,
!

Ieave to’appeal is sought by

t o A
R

e 4
ST

pe

. -O

ner Muhammad Haroon against the order dated 30, 1, 2013 passed by the -

1y' : Pakhfunkhwa SLI'VICE Tnbunai Peshawar (m shorl “"the Tnbunai ) whereby

- ._.,‘p-

—
e

i implememation application No,49/2012, in service Appeal '\!0 506/2009, was

R

ldlsmaased in vtew of sections-1 & 2 of Khyber Pakhtunkhwa Cessatlon of Payment of

.
.aﬁ

r\gats on Advance Increments on Higher Educattonal Quahﬂcation Act, 2017

Palxh_tunkhwa Act No.lX of 2012).

We have heard the arguments of petitioner. He has piaced reliance

- i n1".1‘ led for the beneﬁt of agvance increments on the basis af higher quatification.
EEUE I - ; ;\

* H

*p_!:ls purpose, he has also placed relaance upon the judgment of this Cour\,

'lnarted as PIA Corporation v. Aztl-ur Rehman Chaudhry (2011 SCMR 215,

As against tt. Iearned Additional Advacate General KPK, Mr. Naveed

T -
et ......-.na.

uprang: Dourt - Yakizien

. . - lSLAM‘&‘Bé\”
L . .




Pa e v,

greeane e Tocd . L ! -
Lhrough.umplementatmn application N0.49/2012 filed before the Tribunal, canaeyq

be allovygd to the petithrEer in view of the clear language of Section-1 of Khyter

Pakhtunkhwa Act oty of 2012, which has made its section-2 applicable with

reE{osi}ective effect frorq' 01.12.2001 and, thus, made the said judpment

unimplementable, s *
4, We havé co'r?idered the above noted r.ubmis‘sior\s made befgre ys by
the petitioner angd the Iearn"::_e}:i Addl A G KP.K 3nd seen that indeed 3s per judgment
aof the Tribunal datet{ 12.5.%)09, the petitioner was held :entitled for the benefit oI;

1. Shan title, application and-commencement. — {1) This act may bg cslleg
the Khybder Pakhpunkh}va Cessation of Paymeat of Arrears on  Advance

Inciements on Hfs_he{_Eduéal!nnal Qualification Adt, 2012,
{1 i shall apu'l'y to ':315 the employecs of the Proviacial Governmcr_u, who

were entitled io received a;_dvanr.c Increments gn highar educational Quaiification.

(3} It shall comg into'f_nrr.e 3t once and shall bo deemed 1o have taken effect
on and from 1" day of Dccémber, 2001, '
-2,

. tSupreme
: i

Court of Pakistan, for the purpose of any clatm for payment of arrears on

‘accountiof sdvance increments on highat educational Qualiication sanctioned In

FpursuathE -of any order, ietter, office memoranda, Vnotiﬁcaﬁug, nstructions ang

other instrementis issued  belore 1.12,2001,

imémor3nda, notfics tlons,

i
i
i
i
i

such  orders, " festers, office.
instructions and other instrumentis shal §e deemed to
.o 'iigbe:nonégxtstem, ceased or revokegd ant no furthe_r claim whatsoever on the basts

{ thesé iastruments shall be entertained and alj €a5es In respect of such clajms

»niel:ldlné n aay Count or Tribunal lncluding High Cauri and Supremev Court of
akulaa shali sland abated.

2 Any order made, instruction lssued, dedsion, judgment or order af any °

: 1 -
Gourt "or Tribunal Including 3 High Courl or Ihe Supreme Court, implemenied
{mmedltely befare the commencement of this Act, shall be deemed 0 have been

ivaldly }nade, Issued ang Implemealed by the daie of cammencement of U:ds Act,

8nd- 30y amoynt afready palg there-under on account of advance Increments or
‘ : .
arrears -thereol shall ba deemed (o have beer validly pald and shail not be

recoverable feom Lhe reciplant Government employces.”

wRiziop
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A bare readtng of the above su:t-;ns ‘:om Khyber Pakhtunkhwa ALt

NoX of 7012 makcs It crystul clear that whntwer benefit the pekitioner was

ciam.m{' 1hrough the judﬂment uated 175"009 has heen nulixﬂed by the

1eglsléture through clear lntendmmt in unequn'ocal terms, while vires of {he saig

Act have nal been chailerged before any forum

6. " This being the pdsitien, ieave La appeal Is refused and this peritlon is

. 8d/- Anwar Zaheer .Tama.h J
Sd/- Khilji Arif Hussain g
Sd/- [jaz Ahmed Chaufihry J
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Service Appeal No.1304/2014 .
Mohammmad Sarwar Khan (CT), Abbottabad.

..Appellant

VERSUS

1. Accountant General, Khyber Pakhtunkhwa, Peshawar.
2. District Comptroller of Accounts, Abbottabad,
3. Government of Khyber Pakhtunkhwa through Secretary,
| , Finance Department, Peshawar. _
‘ 4. Government of Khyber Pakhtunkhwa through Secretary i
(Elementary & Secondary Education Depattment), Peshawar. t

...Respondents

.

PARAWI E COMMENT ON BEHALF OF RESP! NDENT NO.03 -

E i

Respectfully Sbewqtb

Preliminary Objections:

1) That the appellant has no cause of action, ‘ : o - v

1) That the appellant has no locus stand:. j

1) That the appeal in hand having no merits is not maintainable.

iv) That appeal is time barred. 3

v) This Honourable Tribunal lacks jutisdiction to entertain the appeal.

1) That the appeal is bad for mis-joinder and non-joinder of nccessary parties.

vit) That under the cessation of-advance inctement on higher cducanom] thﬁmtlon ‘\ct No.IX

of 2012, claim of the Appellant stood abated.

1. Relates to Service/Court record, hence need not comments.

2. Correct to. the extent that Respondent No.3 issued, letter dated 15.12.2010 containing dlrccuon
i
that fecovery 'may be made frorn those teachers/ cmployees who have availed cxtra advance
increments over and above then: entitlement on academic quahﬁcauon ' f.i'
3. Incorrect. In the light of Fmance Departrnent letter dated 15.12.2010; Respondent No 2 has
nghdy deducted/ recovered 02 advance increments out of 04: erroneously allowed to the appcllam

as he has availed the benefit of BPS- 14 on qualification ofBA/BSc

4. Needs no comments by Respondent No.3, being related to _céutts tecord.

5. Do not relate to Respéndent No.3.

Bafoea ST J0C

Cont’d Next Page-(2)
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Groundg:

(2) Tncotrect:  The issue of availing extra advance inctements over & above the entitlcmcﬁti was
agitated and cxamined thoroughly by the Accountant General Office (Pay Fixation Party) vide
letter No.PFP;/ R.B.S.2011/DIK/2014-15/248 dated 10.12.2014(Annex-1),  The ‘position
emerged thereiin was also shared with Law Department vide Finance Department Jetter
NO.FD(SOSR-DZ-Q}/ZOIS dated 01.09.2015(Annex-1T) with the request for their views (m legal
position of the case. Thereafter, Law Department vide lettet No,SO(OP—II)/LD/5-7/201E::Zl—\/o]-
11/21708-09 dated 16.09.2015 (Aﬁnex-III) has confirmed that Finance Department Iettcr{idated
15.12.2010 with regard to the r:ecovery of extra advance increments/invalid implementation is
correct and such implementation \:vas declated invalid. Hencc.reéo"very was otdcred to be cffected
from those teachers/employees who have availed more advance increments over and above their

entitlement on ag:ademich qualiﬁcatéion (Annex-1V).

(b) Incorrect: Resp(;ndent No.3 has cj_om'mittcd no irregularity/ ﬂlegéﬁty.

(©) TIncorrect: As explained vide Par_a'§2 & 3 of Facts and (a) of “Grounds”.

(d) Incortect: As explained above. .
(¢) Incorrect: Action of Respondent No.3 1s as per rules. ' '{:{

(f) Tncorrect: Acton taken by Respondent No.3 is not against the Judgement of any Court/Service
Tribunal, but as per Judgement of august Supreme Court of Pakistan and in the intetest of Justice
& public exchequer.

(g) Incotrect: As’explained in preceding paras. Respondent No:3 can even not think of contémpt of
any court. '

!

(h) Incortect: As :expla'med"m preceding paras.

e

(i) Tncotrect: Appeal of the appellant is time barred.
() Incotrect: Action of Respondent No.3 is legal.

(k) Tncorrect. Action taken by Respondent No.3 is in accordance with the Judgement off‘august

Supreme Coutt. ‘
| ;
=. : - i
. It is therefore, humbly prayed that appeal of the appellant being devoid of merit may be
dismissed. : _ ' : It

\) e K
- SECRETARY
'OF KHYBER PAKHTUNKHWA,
NCE DEPARTMENT
ESPONDENT NO.3)

Befora ST IPC B} : ot
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Office of the

Accountant General

Khyber Pakhtunkhwa Peshawar
Phone: 091 9211250-53

e : e
No. PFP/RB. s 201 1/DIK/2014 15/248 Dated 10.12.2014
To, :

|
" The Accounts Officer, -
HAD Section.

Subject: ST'BPPAGE OF RECOVERY AS WELL AS ALLOWING ADVANCE
INCREMENTS ON MA/MSC. p/Lss{ c

Please refer to your Memo No.HAD-24(76)Swat/Vol-X/2014-15 dated
16.1.2015 on the subject noted above.

2. As you are aware of the facts that appointment to the post of CT
made through different method of recruitment (i) from PTC (Now PST) being
FA/FSc/D.com and (11) directly on the basis of FA/ FSc/D.com qualification in

‘ BPS 09 Before by 67 1991 those ‘PST teachers” whose appomtment were made on

advance mcrements on. possessmg or. acqumng hlgher quahﬁcatlon i.e. F‘A ,FSc/D
€om and BA/BSC/B.com respectively whlle in the case of CT whose appointment
were made on b'asis of FA plus prescribed professional qualification granted 03
advance increr:fnents" on possessing or acquiring BA/BSc/B.com vide Finance

Deptt: letter No,FD(SR-1)1-67/82 dated 24.8.1983.

3. Af%.jer introduction of RBPS-1/6/1991, those PTC teachers who have
passed FA /FScé‘;'/D.corn in the Second Division were-allowed BPS-09 and BPS-14 to

- way the CT teachers who joined the Educatlon Deptt in the capacity of PTC and
. later on appomted to the post of CT already drawn 05 advance increments on
" B&sis of FA/FSc/D.com plus BA/BSc.B.com and CT, teacher whose appomtment
made on the basis of FA/FSc/D.com achieved 03 advance increments (on basis of

" BA/BSc.B.com) in light of Finance ‘Deptt: letter dated 24.08.1983 therefore, those

CT teachers who have already availed 05 increments (as PST) and 03 increments
D'\My Document\CM & [ Secti{on\CompIaint Seat\Pay Fixation\stoppage of reco.doc

NG

T

i the basm—of—Metrlc—Plus £X 'ﬁng‘professmnal quahﬁcatlon granted 02- and 03 - -

) those CT teach rs who. have passed BA/BSc/B.com in the Second Division. In this



I

are entitled only for one increment on possessing or acquiring
1"
8

/M.COI’)il qualification as regards those employees whose appointment

}/ / Mé made on the basis of BA/BSc.B.com in BPS-14 and not availed any advance
/’; ,,/fcrements are entitled only for 02 advance increments on MA in light of Finance

’Deptt letter No.(PRC)1-1/89 dated 07.08.1991.

,;f’" 4. _As regards Arabic teacher whose appointed made on the basis of
’ honor in Arabic and granted BPS-14 on BA/BSc.B.com Second Division are
'[ entitied for two advance increments on possessing or acquiring MA/MSc/M.com

while those teacher whose appoihtment made on the basis of MA Arabic or
Shahadatul Alamia from the recognized Madaris are not entitled for any advance
. increments on MA/ MSc/M.com bﬁt the Education Deptt: granted 04 advance
| increments  to _:|the CT and Arabic teacher  on acquiring MA/MSc/M.com
qualification wh"ieh are over and above of the entitlement in light of the Finance
Deptt: letter dat d 11.8.1991 as well as judgment made by the honorable Supreme
Court of Paklsta_n in Civil Petition No.1425 of 2011. (copy enclosed).

—l'

5. The !!subject issue referred to the Pay Fixation Party has been

A examined and reached to the conclusxon that as perlcontents of Para 2 (2) of the

in light Qf any order made, mstru_ctlon issued decision, Judgment or orders of any
courts or tribunal, including High Court or the éﬁpreme Court, may not be
recovered from the recipienté Govt: employees as these were paid validly. The Pay
Fixation Party is of the view that the advance increments availed over and above
their.entitlement as explained-in-the preceding-Paras-has-to be reduced & brought
N to the actual pay in light of Finance Deptt: letter dated 15.12.2010.
6. [t is requested that Finance Deptt: may also be advised to share the
view of the Pay leatlon Party with the law Deptt: for their opinion and issue clear

instruction so tha.t the doors of litigation closed for ever.
) Fam: aj,

it
i
o .
L - .
J
i T
i Olan —

i{ : ACCOUNTS OFFICER (PFP)

D: \My Document\CM &1 Sccuon\Complamt Seat\Pay thatxon\stoppage of reco.doc




GOVERNMENT OF KHYBER PAKHTUNKHWA o -
FINANCE DEPARTMENT ' ‘
(REGULATION WING)

NO. FD (SOSR-1) 2-123/2015
_ Dated Peshawar the: 01-09-2015

.To:

The Secretary to Govt. of Khyber Pakhtunkhwa, |
Law, Parliamentary Affairs & Human Rights Deptt,
~ Peshawar.

Subject: - APPEAL OF CT TEACHERS FOR STOPPING RECOVERIES BEING
MADE ON ACCOUNT OF ADVANCE INCREMENTS GRANTED ON
. HIGHER EDUCATIONAL QUALIFICATION.
Dear Sir, '

' | am directed to enclose herewith a self-explanatory application.
alongwith its enclosures received from certain teachers of Khyber Pakhtunkhwa
as well as reply / comments of AG Office (communicated through'their letier
No.HAD-24(76)/Vol-X/Swat/2014-15/3391 dated 07-04-2015) thereon regarding.
the subject cited above and to state that sub-section (2) of section 2 of the
Khyber Pakhtunkhwa Cessation of Payment of Arrears on advance Increments.
on Higher Educational Qualification Act, 2012, states “Any order made,
instructions issued, decision, judgment or order o any Court or Tribunal
inclu,diné a High Court or the Supreme Court, implemented immediately
_before the-commencefment-of:this_Act;shall be deemed to have been validly
T miadel idsued:and-implenvented-by-thesdate-of. commencement of this-Act,. ... ...~
- 11 1- I _a_n}!—-—amoun-t;a-t-ready--v-paid--n--t-her_e‘?ﬁfﬁa."é"ifi?’h‘;i..-.'%Tc’fé"éﬁ“ﬁt"‘"_‘o_f,,;'ad_v,érj\jq'éff o
) “increnients ‘or _arrears- thereof-shall-be-deemed-to_have-been” Validly paid = .
T andsha"notberecoverabie—f::omtheccaupmu.:ﬁovemmentempioyees"As i
against this, the AG Office has opined with reference to the Pay Fixation Party
that advance -increrents availed -of over and above the entitlement are to be
brought to the actual limit in light of Finance Department's letter dated 15-12-
2010 (copy enclosed). The said two point of views are mutually contradictory.

2. In light of above, your valuable comments with regard to legal '
position between the two opposing views is solicited; please. ‘

’
{CHONOFFICER (SR)

{12) Letters in (Office Work Local D) f
Office 0 ~
. / /3

e
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Secreta

N

GOVERNMF NT riJ'FJI(HvBER PAKHTUNKHWA
LAw FmeIA ENTARY AFFAIRS &

HurngN $‘|G’;Hrs DEPARTMENT

Pl

NO. s[oroD iy [LD/5-7/2012-VOL-I} ,2/7 O K& —
DAT;DEP?SHAWAR THE )é SEPT, 2015.

st HE
i o
§ P

To i ;':i'

£ The Secretary to Govt: of Khyber Pakhtunkhwa
,; Finance Department, Peshawar ’
Subject | APPEAL OF CT TEACHE'RS* FOR STOPPING RECOVERIES
BEING MADE ON | ACCOUNT [OF ADVANCE INCREMENTS
- GRANTED ON HIGHQR:EP?QCAT!ONAL' QUALIFICATION.

Dear Sir, : ' |

| am directed to refer to youn Departments letter No. F@)SR
1)2-123/2015 dated 01.08.2015 on the sub;ect noted above and to state that
Section-2 1(2) of Khyber Pakhtunkhwa Ces%sa ion of Payment of arrears on
advance increments on Higher Educatlonlal Qualification Act, 2012 and views of
Accountant General with regard to Fmancer.Department letter No.FD(SR-1)/2-.
123/2010 dated 15-12-2010 are not mutually contradlctory

The savings given to the |mplemented mstructlons or orders in
Section-2(2) of the Act ibid is with regard to vahd |mplementatlon till or before the
commencement of the Act ibid. Funance Depart ent letter dated 15-12-2010 was
with regard to the recovery of mvahd 1mp|ementat|on and such :mplementatlon

i;? | - fomex= I

09

Bl

was declared invalid vide para-iv of the sard letter Recovery was ordered to be
effected . from those teachers/ empl yeesi ’who have availed more advance
mcrements, over and above their entthement on academic qualifications, of the
commenoement of the Act ibid, therefore it cannot be said that legislature,
attributed’ savmgs to invalid acts. o

i
J o f'

¥l

Commltteo on the point that the advance mcrements availed over and above the
entitlement has to be reduced and broughtlto the actual pay in light of Finance
Department letter dated 15-12-2010 mentloned above

/7L l . Yours Faithfully,
I

i

i l i} Sectioff Officer (Opinion-I1)
N

|

Endst: of even No. & ’date, e

i [
A copy is forwarded to therP, !to cretary Law Department.
i ,!i

Finance
ber Pabhtunihiwa '

Kbyt
Dhary NJ‘SS\

Date..| gto\ I\ W ;?_/) \ Section Ofﬁoer(Opinion-!I)

Hence, this Department! is ,m _deague with the Pay Fixation |
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GOVERNMENT-OF KHYBER-PAKHTUNKHWA

FINANCE DEPARTMENT
(REGULATION WING)

NO. FD (SOSR-1) 2-123/2015
Dated Peshawar the: 21-09-2015

U
To: o
1..1  The Secretary to Govt. of Khyber Pakhtunkhwa,
1 Elementary & Secondary Education Deptt:
i+ Peshawar,
) 2T The Accountant General, Khyber Pakhtunkhwa,
i Peshawar.
. ; -
Subject: # APPEAL OF CT TEACHERS FOR STOPPING RECOVERIES ‘
3 : BEING MADE ON ACCOUNT OF ADVANCE INCREMENTS
‘ , GRANTED ON HIGHER EDUCATIONAL QUALIFICATION

N
% \7 Dear Sir,

’ }7 I"am directed to refer to the subject noted above and to state that
the matter has been examined in consultation with Law, Parliamentary Affairs &
0 Human Rights Department. Copy of the advice of that Department contained in
their letter No.SO (OP-H)/LD/5-7/2012-VOL-1/21708-09 dated 16" Sep, 2015 is

sent herewith for further necessary action accordingly, please. !
ET]dZL‘(’ASEb’O,VE‘] e LT T R aandEREIREE

--

T R T e PR T R T 7C/SECTIONOFFICER(SRI) Lo .

Coipy for information is forwarded to the following Teachers with reference -
to their joint application addressed to the Chief Secretary Khyber Pakhtunkhwa:-
¥ _ : .
1..:Mr. Hidayatullah, CT, Govt. Higher Secondary School, Mingora.
2.::Mr. Muhammad Ghafoor, CT, GHSS, Sajban Swat. .
3 4*Mr. Muhammad Nabi, SCT, GHSS, Sajban Swat..

7
ey

| 7{/ SECTION OFFTCER (SR-)

{12) Letters in (Office Work Local D)




