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I 2 3
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.
APPEAL NO.1436/2014
(Asmat Ali-vs-Commandant Elite Force Kyber Pakhtunkhwa, Peshawar and
others).
17.05.2016 JUDGMENT

PIR BAKHSH SHAH , MEMBER:

Appellant with counsel (Ms. Uzma Syed, Advocate) and Mr. Muhammad

| Jan, GP for respondents present.

2.l a Constable Asmat Ali, charged in a criminal case vide FIR No. 369 dated
10.11.2011 Police Station Latumber, District Karak was departmentally
proceeded against'and dismissed from service. This Tribunal vide its judgmeni
| dated 04.07.2014 reinstated him for the purpose of de-novo proceedings and it

/

was é]so provided that the question of his back benefits will be subject to
outcome of the fresh departmental enquiry/proceedings. Acc'ording to record
fresh énquiry was conducted by Mr. Javid Iqbai Khan, acting DSP Elite Force
Head Quarter who in his report dated 04.09.2014 recommended appellant for
minor penalty and also hold thaf he is not entitled for any salary as back benefits
as he was not on duty. Accordingly, Deputy .Commandan't Elite Force as
competent authority vide his order dated 22.09.2014 treated his absence period as
his leave wéthout pay.."O'n departmental appeal the impugned order dated
11.12.2014 treated the léave peridd as leave of the kind due. Appellant has
instituted service appeal with the following prayer:- ‘

“That on acceptance of the instant service appeal this
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Honourable Tribunal may graciously be pleased to
deciare the impugned order of respondent No.! dated
11.12.2014 to the extent of treating the period from
13.04.2012 to 28.04.2012 as half pay and the
remaining period from 28.04.2012 till reinstatement
as léavc without pay as illegal, unlawful and withpm
lawful authority and set aside the same to thatlextent
only and also direct the respondents to treat the same
as period spent on duty and grant him all back

benefits accordingly”.

3. Arguments heard and record perused.

' _
4. After a careful perusal of the record and pro & contra arguments, Since
the Enquiry Officer in de-novo proceeding has declined any relief to the appellant
for back benefits and has recommended the appéllant for imposition of minor'
penalty, therefore, the Tribunal is of the considered view that the impugned order
does not‘ ask for any indulgence of this Tribunal. Resultantly, the appeal is

dismissed. Parties are left to bear their own cost. File be consigned to the record

room.
R .
(PIR BAKHSH SHA
MEMBER
(MUHAMMAD AAMIR NAZIR)
MEMBER
ANNOUNCED

17.05.2016
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Appellant w1th counsel and Mr. Javid lq'm, Inspector
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(Legal) mongwnh Asst AG fqr respondents presem. During the
course of arguments it transplred that relevant re cwrd ul\e copy of

of the criminal cour' -‘té'étc are
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2'5:03.201‘5 S 'Couhs"ei for the- appellant present.’ Learned counsel for the

appellaht.arguéd;_thAa.t_ leave WithOUt pay affects the salary and ancillary

 benefits which! come under the domain of terms and conditions of service

-of the a‘ppeilant. .That vide impugned order dated 22.9.2014 a total 963 -

davs period was considered as leave without pay which was assailed in

120 days leave was considered with full pay and the remaining period was
“treated as leave without pay.
That the a‘p‘)bhéliarit has never remained absent from duty and as
- such the orders impugned are against facts and law. |
~I?oi‘nt's‘ urged need consideration. Admit. Subject to deposit of
security and process fee within 10 days, notices be issued to the

respondents for written reply for 27.5.2015 before S.B.

Chatfman

27.05.2015 : " Counsel for the appellant and Mr. Javed Igbal, Inspector (legal)

alongwith Addl: AG for respohden-ts present. Written reply submitted.

The appeal is assigned to D.B for rejoinder and final hearing for
10.11.2015.
v
Chjrman

10.11.2015 A Ms. Uzma Syed, Advocate present on behalf of the
appellaﬁt and submitted Wakalat Nama as well as Rejoinder copy

of which placed on file. Mr. Ziaullah, GP for respondents present.

To come up for arguments Qn____(__8/ 5 - i@[ 6 '

Member Melber

"departmental appéal dated 25.9.2014 and which was partially allowed as |
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3 11.02.2015 Appellant with counsel present During the course of argruments
| ' P !
. it came to surface that after departmental inquiry the appellant was not
K ‘ | purlnshed and the period of absence was treated as leave with 3gt pay.
i ! S
According to the learned counsel for the appell?nt the said order is
, appealable before this Tribunal. Requested for ad)ournment for further
) arguments Adjourned to 25.02.2015 before S.B. ) l, i :
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. 25.02.2015 Agent of counsel for the appellant Ip‘I esent.
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Form- A
FORM OF ORDER SHEET
Court of ' -
Case No. 1436/2014
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
Proceedings ,
1 2 3
1 31.12.2014 The appéal of Mr. Asmat Ali presented today by Mr.
Ashraf Ali Khattak Advocate may be entered in the Institution
register and put up to the Worthy Chairman for proper order.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. [l 36 /2014

Asmat Ali Elite Force, : The Commandant Elite
Khyber Pakhtunkhwa.’ i Force Khyber
l reseretreererneninernnns Appellant Versus : Pakhtunkhwa, Peshawar

i and others....Respondents

................................................................................................................................

INDEX

S.No. | " Description ofiDocuments’s | * fiDate: .- | Annexure | Pages
1. [Memo of Service Appeal with . [ - <
Affidavit.
.| Copy of judgment of the this '
2. I-lo:?gura{)le gTribunal. _ A é -
3. | Copy of re-instatement order B lo — |}
Copy of charge sheet and '
4 !stafe)ment of Ellcgation. C I~ 13
5. HCopy of reply. D 4 -1
6. |Copy of final show cause Notice E 16
- |Copy of reply to final show cause
T ~ G L
ICony of re-instatement order. i G 19
9. Copy of departmental Appeal -',‘. H 30-33%
10. |Copy of impugned order 11-1:-2014 I 94
11. '} Wakalat Nama . 35"—
e gee
Appellant
Through
‘ .Jd.__‘\\'\'b
Ashrai Ali Khattak
' L . C
Dated: _ 1 2/299% T Advocates, Pshawar
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~ BEFORE THE HONOURABLE fKMEKSECRW(QE:WWUNNL

PSHAWAR
Service Appeal No. 96 /2014

Asmat Ali Constable No.54 Elite Force, Distrct Karak

Versus S 1L(
~6~¢ I. ¥ o el xtat =t

?&%ﬁ‘éwjjsm«@m

1.  The Commandant Elite Force Khyber Pakhtunkhwa, Peshawar

2. The Deputy Commandant Elite Force Khyber Pakhtunkhwa,
PeSNaWAT. .. ..ottt e e Respondents

Service Appeal under secﬁon 4 6f the Khyber Pakhtunkhwa
service Tribunal Act, 1974 read with Rule 19 of the Khyber -

" Pakhtunkhwa Govt: Servant (Efficiency and Discipline) Rules

2011 against the impugned final order of respondent No.2 dated
11-12-2014 _wherein _he _ partigally accepted/allowed the

departmental appeal of the apgellaﬁt.

Prayer:-

On acceptance of the instant service appeal this Honourable
Tribunal may_ graciously be pleased to declare the impugned
order of respondent No.l dated 11-12-2014 to the extent of
treating the period from 13-04-2012 to 28-04-2012 as half pay and
the remaining period from 28-04-2012 till re instatement as leave

_without pay is illegal, unlawful and without lawful authority and
set aside the same to that extent only and also direct the

respondents to treat the same as period spent on duty and grant
him all back benefits accordingly.

-Respectfully Sheweth,

Facts giving rise to the preseit Service Appeal are as under:-
1. That appellant is the employee of respondent Organisation. He

has considerable service at his credit.

2. That appellant was falsely charged in case FIR No.369 dated
10-11-2011 P/S Latumbet, Karak under section 319 PPC.
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That during the pendency of criminal trial, departmental
disciplinary action was initiated against the appeliant, which
culminated into his dismissal from service.

That appellant assailed the dismissal order before this

Honourable Tribunal in Service Appeal No0.296 of 2012.

That this Honourable Tribunal was pleased to allow/accept the

appeal partically by set asiding the impugned orders and re-

“instate the appellant with further directions to the respondents

to conduct De novo inquiry against the appellant with
opportunity to associat¢ him with inquiry proceedings— so that he
can defend himself (Annexure-A).

That in persuance of the judgment of this Honourable Tribunal;

appellant was re-instated (Annexure-B). (

That De novo.inquiry initiated against the appellant and he was
served - with charge sheet and statement of = allegation
(Annexure-C), to which appellant submitted detail reply

(Annexure-D).

That fresh inquiry was conducted, but charges could not be

proved. Appellant was served with final show cause (Annexure-

E) without serving copy of the inquiry report. Appellaﬁt
submitted his reply (Annexure-F).

That appellant was exonarated from the charges leveled against
him and inquiry was filed, but the intervening period between
dismissal and re-instatement was declared as leave without pay

(Annexure-G).

That being aggrieved from the order to the extent of treating the -

intervening periof between dismissal and re instatement;
appellant again submitted departmental appeal (Annexure-H),
wherein he requested that since the appellant was dismissed
from service with no fault on his part and h¢ has been remained

jobless during the interv_eniﬁg period and is highly burden with
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12.

financial debth, therefore, he is entitle for back benefits.

That the appeal was partigally accepted vide order dated 11-12-
2014 (Apnexure-l), wherein 120 days were allowed with full |
pay w.e.f 15-12-2011 to 12-04-2012 and whereas 16 days have
been treated with half péy w.e.f 13-04-2012 to 28-04-2012 and
the remaining period i.e from 28-04-2012 till re-instatement

was treated as leave without pay.

That appellant now being aggrieved from the impugned final
order to the extent of treating the intervening period as leave
without pay; prefers the instant service appeal inter alias on the

following grounds:

Grounds:

That Respondents have not treated appellant in accordance with
law, rules and pblicy on subject and acted in violation of Article

4 of the Constitution of Islamic Republic of Pakistan, 1973.

Grant of service benefits V:tb an employee, who had been

illegally kept away from his employment, was the rule and
denial of servif;e benefits to such a re-instated employee was an
exception on the proof of such person having remained
gainfully employed during such period. Appellant had illegally
been kept away from his erhployment and he had remained
jobless during the entire course of dismissal till re-instatement
and more so has been burden with financial debts. On this score
the ‘impugned order to the-extent of treating the intérvening
period 3;3_‘. leave without pay is illegal, unlawful and without

lawfuvl‘authority and 1s liable to be set aside to that extent only.

That all public powers are in the nature of trust and public
functionaries must act as repository to such trust. In the instant

case appellant have proved asii._nno.c.egt of the charges leveled
i S “’f”‘"i c . -




| | C.

Dated:
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against him therefore, the departmental authorities were legally

bound to re instate the appellant with all back benefits.

That departmental appeal of the"appellént has not been decided

in accordance with prdvisibn and spirit of Rule 5 of the Khyber

Pakhtunkhwa Appeal Rules 1986. The departmental appeal was

_address to respondent No.1, who was appellate authority in case

of appellant, but respondent No.2 himself sit over his own order, |
which 'is against the spirit and provision of Appeal Rules and
more over he failed to scrutinize the fact as to whether appellant
has remained jobless during the intervening period i.e betWeen

dismissal and re-instatement or other wise.

- That the well-known principle of law “ Audi altram Partem” |

has been violated. This piinciple of law was always deemed to
have embedded in every statute even though there was no
express specific or express provision in this regard. |
....An adverse order passed against a person without affording
him an opportunity of personal heafing was to be treated as
void order. Reliance is placed on 2006 PLC(CS) 1140. As no
proper personal hearing has been afforded to the appellant
before the issuing of the impﬁgned order, therefore, on this

ground as well the impugned order is liable to be set aside.

That appellant would like to seek the permission of this

Honourable Tribunal to advance some more grounds at the time

. of arguments.

iges
Appellant
Js\_;x\\a

Ashraf Ali Khattak,
Advocate, Peshawar.,

Through

ceed TR
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BEFORE THE HONCURABLE PESHAWAR HIGH COURT,
PSHAWAR
Service Appeal No. /2014

Asmat Ali Constable No,54 Elite Force, Distret Karak
.............. PO 14 {3 T4 ¢ 1<) o

: Vé'rsus

The Commandant Elite Force Kbybel Pakhtunkhwa, Peshawar and
Others. . ..o RRTTTY, Respnondents -

Affidavit

|
| I, Asmat Ali No.9¢/FC, Platoon No.46 Elite Force Khyber
| Pakhtunkhwa I Karak, do hersby solemmly affirms on Oath
that the contents of the instant Service Appeal are true to the
| best of my Knowledge and belief and nothing has been
| concealed from this Hmcuralﬂe Tribunal. '

Deponent.
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BEFORE THE KITYBER PAKHTUNKHWA SERVICE 1 Rrg}u&)&lp\:

PESHAWAR. | pZ
| 5 / g
W “d

Appeal No. 296/2012 -

\ ': : ':/. ';2' .'.--
NN LY
Date of Institution. ... ~28.02.2012

Date of Decision. ... - 04.07.2014

Asmat Ali No. 980/FC. Platoon No. 46, ‘“hte Force,

Khyber Pakhtunkhwi, Karak, (Appc'lizml)
VERSUS
L. The Deputy Commandant Eite For ce, Khyber Paklhitunkhwa,
Peshawar,
2. The Commandant Elitc Force, Khyber Pakhtunkhwa,
Peshawar...... . e (Respondents)

Sl RVICE APPEAL UNDLER SECTION 10 OF THE KHYBER
PAKHTUNKHWA REMOVAL FROM SERVICE (SPECIAL

* POWERS) ORDINANCE, 2000-READ WITH SECTION 4 OF
THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
ACT, 1974,

QCl ViCC ne .
PCshaval e ASTIRAF ALL KIIATTAK,
Advocate e FFor appellant

MR. MUHAMMAD JAN,

Government Pleader , o For respondents.
MR. MUHAMMAD AAMIR NAZIR. ... | MEMBER
MR. SULTAN MAHMOOD KHATTAK, .. MEMBER.
f |
\\ ',::/7 \ JUDGMENT
\ . 6\\ MUHAMMAD AAMIR NAZIR, MEMBER.- The appellant Asma—l

Ali, through the instant appeal under Section 4 of the Khybcf Paklmm]\'ln'\-'a
'Scrvicc Tribunal Act, 1974 has impugned order dated 27.12.2011 vide wliich
the appellant was awarded major .pcnally ol dismissal from service with
immediate cffeet. The appellant has also impugned order dated 15.02.2012 vide

which his departmental appeal was filed without any cogent reason.

e ann
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2. Briclly stated facls giving risc to the appeal Itn hand arc that the
appellant was serving as Foot Constable in the Police Department since, 2007.

|
That vide FIR No. 369 dated 10.1112011 at Police Station Latumber, Karak, the

|
|
1 B S .
appellunt was charged under Section 319 PPC. That despite the fact that the
! ! '

appeHant was granted bail by the court of Judicial Magistrate, yet disciplinary
i
proceedings were initiated against him and he was served with charge sheet and

stalement o allegations to which the appellant submitied i\;ply. That an irregular "
el illepad CHEUITY wils t:nlltlllt‘h“(l wilhout associating, the appellant with the
enquiry proceedings and thus the appelfant was awarded major penalty: éi’
dismissal from service vide impugned order dated 27.12.2011. That the.

appellant. prelerred departmental appeal against the above referred impugne

z 2>

2
P

.

After institution of the instant appeal, it was admitted to regular hearing
and the respondents were summoned by the Tribunal. The respondents contested
the appeal and submitted written reply. We have heaid the arguments of the

learned counsel for the parties and have gone through the record available on the

file.

4. The learned counsel for the appellant argued befere the court that the
criminal casc on the basis of which the appellant was prdceeded deparlmcnl‘ally
and finally dismissed from service, has -been decidcd and the appellant has been’
acquitted from the charges levelled against him by the competent court of léw;
that despite the fact that the appellant was innocent, he was illegally pmcecdccj
(lcpnrluwn!ully and without associating him with the enquiry proccedings, he
was awarded major penalty of dismissal from service; that the dcpzu:unc.ntal

appeal filed by the appellant was also rejected without assigning any reason

AvEstEm -
AL TaH :

s C@W ‘




Constable in the Police Department was charged wirtder Section 319 PPC Vide -

. Y
P- (3

&

whatsoever; that since the charge on the basis of which the appellant was’

_ dismissed from service has already been set aside by the competent court of law

!
and the appellant has been dcqmtted therefore the impugned order be sct aside

¢

and the appellant be restored in semce with all back benefits.

i
1
|
|

5. The learned Government Pleader while rebuttmg the arguments of the :
! :
learned counsel for the appellant| submitted before the cjourt that the appellant

was involved in offence of Qutle-Khata and thus elnu;_.,ed under Scction 319

PPC vide FIR No. 369, dated 10!11.2011 P. S Lalumbcr Karal\, that since lluf

appellant was involved in Qatl-e-Khata; thercfore, hc )vzis rightly proceeded

departmentally  and was awarded major penalty of dismissal from scrvice; lhat{
enquiry proceedings were conducted in aecondanc«. with law, therefore, (i

SO

instant appeal be dismissed.

0. Perusal of the case file reveals that Ihe‘appcllam who was scrving as Foot-

FIR No. 369 dated 10.11.2011 of PoIicc Station, Latumber | Karak- for -
emmnitling murder/QaLl-e-Kllata ol’» one Baghdad Sherin by making -
mdiscriminate acrial firing during music_ul ])l?()gl'ill]ll‘llc in a marriage ceremony.”
On the h;:xi»s of FlR registered against the ubpcllanl. he was issued charpe sheet “
andd - statement of allegalions to which _tl'le appeilant submiticd reply. A
dw.nlmenlal enquiry was conducted agamsl the appellant and the enquiry .
officer \\'1lhoul assocwlmo the appellant in enquiry procudmas and without
providing him chance of cross examining the wilnesses, recorded stalements of |
one Mobsin Ali and Hameedullah Jan  4nd thereafter recommended major'
pinishment for the appellant. As a consequence of the enquiry report, the
appellant was served wllh a final show cause notice and CVCl]lual]);, mé

apiellant was awarded major penalty of dismissal from service with immediate

.
'

Atastery
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Liboer of v

V.

] u-dgmcnl dated 07.06.2012.

offeet. Interestingly, duri-ng the trial conducted before the court of Scssions
Judge Kz’u'ak;thc said witnesses i.e. Mohsin Ali and Hameedullah Jan who were
examined by the enquiry officer, were also examined by the competent of court
of law alongwith nine other witnesses. The tearned (eial court afler conclusion ol

the trial held, “that no connection of the accused  with the commission of

alleged ullum, has been fully bsl.lbll\hbd (hrough the cvidence available on the
record  as such the conwcuon of accused on t e basis of the charg¢ 1ramcd

against him s not legally pmw.d .md justificd.™ Upon these observations,

appellant was thus acquittedz by the ln.amod SCSblonb Judge, Karak vide

1. IHence, in the above stated circumstances, when the accused/appcllanl has

already bccn'acquiucd by lhé: competent court of law and the witnesscs who
were cxuminéd b§ the enquiry officer in the .m;\.ncc of the appcllant were also
examined by the competent court of layv and izt not rely upon testimony ol
Mese wiliesses, therelore, we Iw p.nn ally aceepting the present appcai set
aside the impugned orders, reinstate the apgy At in service  and 1un.md the

2¥s¢ back to the respondent department 10 conduct denovo departmental

quiry/pmcccdings against the appellant taking 1nto consideration all .the

&l ' . . . .
> uspecels discussed above and o provide the appellant opportunily 10 assoclui:

with enquiry procecdings so that he can defend himself. The question ol back
hcnci‘lts will be subject to the outcome of departmental enquiry/proceedings.
Par m:. are left to bear their own costs. File be consigned to the record.

ANNOUNCED

04.07.2014 _CX.( MLJ\cMW\M«( Aanir Nazsy, mwlw
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Office of the Deputy Commahdant
Elite Force Khyber Pakhtunkhwa Peshawar

No.11305-11/EF . | "~ Dated 07/08/2014

ORDER

Consequent upon the Judgment of Khyber Pakhtunkhwa Serv1ces

Tr1bunal Peshawar dated 04.07.2014, Constable Asmat Ali No.90 of Elite Force-

Karak is hereby remstatedlm service.

~ De-novo departmental enquiry/proceedings will be initiated against |

the above named Constable.

S T

Sd/-
(SAJID KHAN MOHMAND)
_ Deputy Commandant
Ehte Force Khyber Pakhtunkhwa, Peshawar.

Copy of above is forwarded to the:-

Superihtendent of Police Headquarters Elite Force Peshawar.

Acting Deputy Superintendent of Police Elite Force Kohat. |
Office Superintendent Elite Force Khyb'er Pakhtunkhwa, Peshawar.

Accountant Elite Force Khyber Pakhtunkhwa, Peshawar. |

AOASI/SRC Elite Force, Khyber Pakhtunkhwa, Pe_shawarr :




P'—#@~ Aex: C

SUMMARY OF ALLEGATIONS
I, Sajid Khan Momand, Deputy Commandam, Ehte Force, Khvbe1 Pakhtunl\hv»a

Sy Bt b mm i eae Ly om

- Peshawar as competent authority, am of the opinion that Constable Asmat Ali No. 90/54 now

posted in Ehtc Headquarters has rendered himself liable to be ploceeded against as he has

comimitted the followmg misconduct within the meaning of Police Rules (amended wde NWEP"

ga/ctte 27" January 1976). A _
SUMMARY OF ALLEGATIONS
He was allegedly involved in case FIR No. 13609, dated 1011’011 u/s.

3 19 PPC Police Station Latambar district Karak

2. For the purpose of scrutinizing the conduct of the said. accused wuh Ieielencc to
the above allegauons dinove enquiry is ordered, reinstaied by the Khyber Sakbtunkinea SOV

Tvibunnl Peshaswar Mr. Javed Igbal Khan Actmg Deputy Supermtendent of Pohce Elite Force -

-IIcadquaners 1s appointed as Enquuv Officer.

3. - The anuny Officer shall providé 1*asonab1.. opponuml\ of healmo to the

~ accused, record statements etc and findings within (25 days) after the receipt of this order.

4. The accused shall join the p1oceechngs on the date, time, and place fixed by the
E nqulry Ofﬁccr '

{ S A HD KHAN MOM AND) .
Deputy Cgmmandant f

‘ _ -~ Elite Force Khyber Pakhtunkhwa Pesha\\gr.
No. 1168 AT /EF, dated Peshawar the 13/08/2014.

Copy of the above is forwarde;d to the:-

p—

Acting Deputy Superintendent of Police, Elite Force Headquarters. .
2. RL Elite Force Khyber Pakhtunkhwa Peshawiar.

w

Accountant, Elite Force Khyber Pakhtur.khwa Peshawar.
4. SRC/FMC, Elite Force Khyber Pakhtunkhwa Pushawz’r
zJ/ FC Asmat All No 90/54, of Elite LhTOLlol" reade1 DSP Elite Force Hle

L s

£
zs.:"
§3
§
i
H

Aﬁése -7 . L7 |
-vm._c‘.h. ‘ © (SAJID I\H«AN MOMAND) R
True Copy - Dgputx Commandant '

Elite Force K hybeI Pakhtunkhwa Peshav{‘ﬁr"




- or any of the perialties Spqciﬁed in the said rules.

specified period, ii';liling which, it shal] be presu

3,

CHARGE SHEET

I, Sajid Khan Momand, Deputy Commandant Elite‘I‘?otrce Khy
Peshawar ag competent authority, hereby ch
Force as follows;

ber Pakhtunkhwa
arge your CoﬁétableAsmafAli No. 90/34 of Elite

You were allegedly inv‘o]véd in case FIR No.
319 PPC, Police Station Latambar district Karak. |
2. ' By reason of the above, you appear 1o be guilty of misconduct under the Police
Rules (amended vide NWFp gazette, 27 Jan

369, dated 10.1120111 s

ﬁary 1976) and have.rendered yourself liable {0 al]

3. You are therefore, directed 1o submit your defense within seven days .of the

receipt of fhi-s‘Charge Sheet to the Enquiry Officer.

4. Your written defense, if any, should reach the Enquiry Officer within the
med that you have no defense to put in and in that
casc ex-parte action shall be taken against you, R ¥

You are directed 1o Intimate whether vou desire to be héar_d in person; .
6. A statement of allegation is enclosed

ot

T AN ,

(SAJID KHAN MOMAND) A

: Deputy, Commandant =~ '« R
Elite Force Khybe_r‘i)akhtunkhwa Pcsha\)}?}{r.




. S
The Honourable Mr. Javid Iqbal Khan Acting Deputy
Superintendent of Police, Elite Force Headquarters.

Subject:  Reply to the Charge Sheet and Summary of allegation
No.11680 85/EF, dated Peshawar the 13/08-2014.

Respected Sir,

With due respect I have the honour to submit the instant reply in
response to the Charge Sheet and Summary of allegation for your kind

consideration and favourable action.

That i have never been involved in any éort of criminal activity. The =~
question FIR No.369, dated 10-i 1-2011 under section 319 PPC was lodged
~against me under misconception of actual facts.” The allegations leveled
against me in the FIR were totally false and flimsy in nature. The
controversial fact of my involvement in the éas-e was totally false and
therefore, the complainant and his family were satisfied of my. non
involvement through the intervention of the Local Elders; and that was the
only reason tl}at the complainant of the FIR appeared before the Court and
cxonerated me of the charges leveled aganst me. The Honourable Session
Judge has also acquitted me from the criminal liability vide her Judgment
dated 07-06-2012 not 0h1y on the basis of the statement of the complainant

but on merit also.

It is humbly submitted that Police Rules 16-3 explains that when a Police
Officer has been tried and écquitted by a criminal court, he shall not be

punished departmentally on the same charges.

It is also humbly submitted that the Honourble Supreme Court of Pakistan -
has held in numbers of reported judgments that an employee who has been
acquitted by a criminal court is entitled for re-instatement. Reliance is placed

"\

on the following. Atsstan
Trizan Copy P
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When facts and circumstances of the criminal case and disciplinary proceediné are
the same..... Civil Servant entitle for re-instatement... (2011 TD 164).

Civil Servant Charged with Criminal Offenée...exonerated by the compla_in:int
...Acquitted... Department constituted fact finding inquiry... Civil Servant not

-participated ... Major Penalty (Dismissal) ... set aside.(2003 SCMR 207(b), 2003 -

PLC (CS) 7(b)..

.” Dismissal... Registration of FIK... Acquifted... Such dismissal could not be insisted

to be retained in field (2009 PL.C (CS) 471, 1986 PLC (CS) 130.

2001 SCMR 269, 2003 PLC (CS) 814, 2002 SCMR 57.

Criminal Charge... Dismisse'd.-.'.AcquittaI by competent court of law....Civil servant

~shall be deemed not to have committed the charge offence....Authbrity would be
‘bouﬁd to re-instate the civil servant, (2013 PLC (CS) 1398(a) (b).

. Civil Servant was proceeded against on the statement of compliant before Police.

Complainant resoled from his statement during the course of Criminal Proceedings

and Civil Servant was acquitted of the charge level against him, but in departmental

proceeding he was dismisscd from service on the basis of complainant statement .

before the police. Statement of complaint has been recorded before the police and

. the-same could not be used in departmental proceeding and more so the same has

Yours faithfully -

not scrutinized through the serutiny of cross examination, therefore has nd'evidently
value. Civil Servant was re inistated, 2013 FLC (CS) 1059, 2013 SCMR 714.
In view of the above, it is humbly submitted that de'partr‘n'enta!‘ proceeding may

kindly be filed against me and-I m'ay'kindly be re-instated with all back benefits.

It is also requested that I may kindly be provided an Opportunity of being heard in

person. :

g

Constable Asmat Ali NQ.9O.:{54 E]ife Foré_e, Police Line,Peshawar.
Dated: 10/05/2014

Aftestae -
- \ﬁ. . ’

Ay
Troge




FINAL SHOW “AUSE NOTICE =~ -

Pl M

I, %aud IKhdI Mohmand Deput\f('cmn*a10‘9. .‘;llte Force K‘vacr Pakhiunkhwa

Peshawar as competcnt authority under Police r{u‘es ( amcndw \'1dc NW. FPp vazetie, 27" -January
4

1976); do hereby scw:,»\ou ’"onstablc Asmat A v"o 90/ 34 of E lue F 01cc as follows;

You v\crle alleoedly mvolved in casc FIR No. _.3'69, daljf;d 10.11.2011 U/S 319,

PPC Police Station Latambar district Ka1ai\

L. ‘That consequem upon thl. completwp of cnquiry conductcd arfamst you by Actmn

DSP/Ahte Foree IIcadqudncrs You were g:\ﬁcn fuil opportunity of liearing but Tcnlcd o satisty

the Fnquiry Oi[*ccv . . f';- |
_ ! P
N { )n ﬂomﬂ thxounh the' finding and rec omnlu:datlov of the cnqum otficer. llu,
A

4 .
mater rial available on recmd I am satisfied tlﬂat \ou have commmco thc omlssxon/cmnnnsmon

spec! iired in Police Rulw (amendcd vide \’W P gazette, 27" hnuaw 1976) ana chal Q28 k‘\‘ led

AT

acainst vou have been’ cstab 1shcd bexon\ I any doubl

b

2  Asa 1<.sull lhcrcfmc 1, Sd}ld Khan ‘VIohmaucl De, ut\' Commandant I”utc Force.

Fhnvber Pakbtunkhwa Peshawar as comwmm authority have 1cntau\'el\r dec1ded LO unpoec major -

penaity upon you mcludmc 1srmssal from 501'wc\, and r Police Rul cs (amendcd vuic ] ‘W‘ P

saszille 27111 January 1976) of the said ordina 1'1' A S : - :
3. Y ou :nc tlhen.tmc directed to show. cause as to why the: afomsaxd penalt\ should
net he imposed upon you ' : '

1% o rcplv to this show cause e wotice is received w1t]Ln swm da\s of i I[S delwuv
in the normal course oltcncumstanccs it :.b'lll be mc@umcd that \'ou havc no’ dctemc 10 put and

i
11Nl Case an ex- -parte; actlon shall be taken a”ra;nc’ you

7
by A copy okfthc finding of the anunv OIth is cnclo>cd
‘ii . . ‘A - é.:.'. .
i 4
il S
i (sj \JID KHAN MOHMAND)PSP
b . DeputylCommandant '
. Llite Force Kh yber Pakhtunkhwa thd\;ﬂ:
No. | 3!\/{52_ qu datcd Peshawar the 1 /09/2014.
Constable Asmat Ah No. 91/34 of 1:.1IIL. through madcx A/DSP Elite IIle
Aﬂésteﬂ’ o | _ N ol ' -
A i
True Copy

(U, -
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| ‘The Honourable Mr. Sa;ad Khan Mohmand Deputy
Commandant, Elite Fowe Khyber Pakhtunkhwa
Peshawar S

Subject::. Reply to the Final Show Cause NotlceNo 13452/EF, dated
Peshawar the 11/09/2014. ‘

Respected Sir,

| W:f"th fil‘u"é"re"s ect I have the honour to submit the instant reply in
o P
response. 0 the Final Show Cause I\JOthC for your kind con31derat10n

| and favourable action.

That I hav_e-ﬂ_ttever been involved m any sort of criminal_aetivity; The

question FIR No.369, dated 10-11-2011 under section 319 PPC was
lodged against.me under miscencehtmn of actual facts. The_allegations -
leveled against me in the.FIR-'were totally false and ﬂizllsy" In nature.

The controversial fact of my involvement in.the case was totally false.

and therefore, the complainant and his family were satisfied of my non
imvolvement through the inte’r\:/entien of the Local Elders; ahd that was
the only reason that the complain:antof the FIR appeared bef_ore the
Court and eXonerated me of the charges leveled against ‘me. -The.
Honourable Session Judge has aléo acquitted me from. the criminal
ltability v1de her Judgment dated 07 06-2012 not only on the basis of the

statcment of the complamant but on merit also.

It is humbly submltted that the charges leveled agamst me has not been
ploved agamst me in the depaltmental inquiry. No evidence is avallab]e
on the case. ﬁle fo attach me with the alleged allegatlons

[t1s humbly submitted that I have already submitted' my detail ‘reply in
response, to the.charge sheet and statement of allegatlon [ do rely onmy .-
stance as e;\}alamed my 1ep1y to the clntge sheet and statement of
aHegann h | ‘

Ty
Aﬁéstéﬂ‘ ~
Y

Yrue Copy
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It is further submitted that 1 have not been prowded with copy mquny
report W1th the instant final show cause notice, which 1s the vlolanon of

right of fair defense.

It is huﬁlyﬁ ly subfflitted that Police‘Ru]es 16-3 explains that when a
Police Offcel has been tried and acqultted by a eriminal court, he shall

not be pumshed depa1 tmentally on the same charges

it is also humbly submitted that the Honourble Supleme Court of
Pakistan has held in numbers of repo:ted Judgments that an employee
who has been acqmtted by a cnmma] court is enm]ed for re-

Instatement. _

In view of the above, it is humbly submntted that department‘ll plocee(lm0
may i\mdly be ﬁled avamst me and [ may kindly be re-mstated w1th all back
benefits. . S —

It is also requested that I may kmdly be provided- an Opportumty 01 bemo

heard in person e

- Yours faithfully

Constable Asmat A11 No 90/54 Ehte I orce Police Lme ,Peshawar.
Dated; 12/09/2014

Aﬂ’éste@
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Office of the Deputy Com'man‘dziﬁt’
Elite Force Khyber Pakhtunkhwa Peshawar

-~ No. l4oto-oE7 /EF | - ~ Dated 22./¢¥ 2014,

| ' ORDER

| .
Constablc Asmat Ali No. 90/54, of Elite Force Khyber Pal\htunkhwa were found

omlty of gross mlsconduct on the following ground

Hc was allcgedly involved in case FIR No. 369, dated 10.11.2C11 U/S 319 PP(‘ S

Police Station Latambar district Karak. A de-novo enquiry was conducted against him on service

Tribunal Khyber Pakhtunkhwa order and Mr. Javed Igbal Khan Acting Deputy Supcrintendent of

- Police, Elite F oree Headquarters was appointed as Enquiry Officer. anuu\ Ofﬁcm C\oncratcd

him from the chargc% and recommended him for minor punishment.

lhcl:rcfom 1 gdjld Khan Mohmand, Deputy Commandant Iilite Force Kh\ ber

'Pakhtunkhwa Pcshaww as compctcnt authorlty treat the period hc remained out of duty as

abscnce, without pay i.c 15.12.2011 to 07.08.2014 (Total 963 days)
. l

L 'A /

l}, /\-i/

VY

(SAJ]H;\, HAN M()IIMAND)/ 7

E S "~ Deputy Commandant
: Llite Force Khyber Pakhtunkhwa }’csha\\#'.

C‘opy of the above is forwarded 1o the:-

1. Actmo Dcputy Superintendent of Pohcc Elite Force HQrs Peshawar,
RI| Elite Force Khyber Pakhuml\hwa Peshawar.

o

(WS

chountant, Elite Force Khyber Pakhtunkhwa Peshawar.
OASI Elite Force Khyber Pakhtunkhwa Peshawar.
SRC/FMC, Elite Force Khyber Pakhtunkhwa Peshawar.

Sk

Atrasta® | ;
'AMN 1 7
‘Erua copy | o , * .
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To (S
Honourable Commandant E

lite Force Khyber Pakhtunkhwa,
Peshawar. .

Subject: Departmental Appeal ag

ainst the Order No.14002-07/EF
dated 22-09-2014.

Respected Sir,

\ With due respect T have the honour to submit the instant reply in
'

response to the final Notice cited above for your kind con51delat10n and
! favourable action, please.
i

1. That T was falsely involved.in case hIR No. 369, dated 10-11-201]1 .-
under section 310 PPCP/ST Latembar District Karak.

\ o

That I have been honourally acquitted by Court of Session Judge,
Karak vide order dafed 07-06-2012.

That during the Course of Criminal Trial, [ was departmentally

. proceeded on account of my alleged involvement in above cited

criminal case and was disp
2012.

ssed from service vide order dated 27-12-

That being zggrieved from the penal order, I lodged departmental

v\ppeal and then submitted Service Appeal No.296/2012 before the

‘hyber Pakhtunkhwa %1 vice Tribunal, Peshawar.

the Honerable Service Tribunal vide order dated 04-07-2014 was
d to set aside the impugned penal order and re-instate, the
1 with turther divection to the department to initiate De novo

gainst me strictly in accordance with law,

atly aﬁpel]ant was re-instated vide order dated 07-08-2014

yde novo inquiry pr oceedmg were initiated against me.
. Dyx.‘g.r"'. T
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That charge sheet and statement of allegation were served upon me

on 13-08-2014, to which I submitted my reply.

That inquiry was conducted, wherein I was provided opportunity of
cross examination. The prosecution failed to establish -any. sdrt of
misconduct on my part. As the criminal case was concocted and
fabricated, therefore, no evidence was available which could contact

me with leveled charges and therefore, Inquiry Officer exonerated me

of the criminal charges.

. That I have never been involved in any sort of criminal activity. The

question FIR No.369, dated 10-11-2011 under section 319 PPC was -

lodged against me under misconception of actual facts. The
allegations leveled against me in the FIR were totally false and flimsy
in nature. The controversial fact of my involvement in the case was
totally false and therefore, the complainant and his, family were
satisfied of my non involvement through the intervention of the Local.

Elders; and that was the only reason that the complainant of the FIR

appeared before the Court and exonerated me of the charges leveled
against me. The Honourable Session Judge has also acquitted me from -

‘the criminal liability vide her Judgment dated 07-06-2012 not only on

the basis of the.statement of the complainant but on merit also.

10.  That the inquiry officer exonerated me of the leveled charges.

11.  That lastly I was served with final show cause, to whicﬁ I submitted
detailed reply and explained my non involvement in the alleged
concocted criminal case.

12. That the Honourable Deputy Commanded vide impugned order dated
22-09-2014 awarded me major penalty by treating the period of my 1
dismissal (15-12-2011) ill the order of re-instatement i.c 07-08-2014

pssted® |
A\W\@*
E Copy\
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13.

as absence without pay.

That now I being aggrieved of the harsh peﬁa’l order dated 2é-09-
2014, 1 prefer the instant departmental appeal inter alias on the

following grounds:-

Grounds:-

That 1 have not been treated 'in accordance With law, rules and policy
and thus the authorities acted in violation of Article 4 of the
Constitution of Pakistan. It is humbly submitted that Police Rule’ 16 3
provides that when a police officer has been tried and acqu1tted a |
criminal court, he shall not be punished departmentally on the same
charge_s.' It is also humbly submitted that the Honorabie Supreme
Court of Pakistan has held in numbers of judgments that an employee,
who has been acquitted By a criminal court in entitled for re

instatement. -

Re-instated employee would be entitléd to back benefits as a

~ matter of course unless employer is able to establish by cogent

Aﬁéste*?
4\'.\__-‘\\\ .
s w8 Copy

evidence that concerned employee had been gainfully employed
elsewhere. In this respect, initial burden would lie upon the employer
and not upon the employee to prove that such employee was gainfully
employed during period of termination from his. serv1ce 2010 TD
(Labour) 41.

That 1 have been exonerated by the inquiry officer of thél leveled

charges, therefore, I am entited to be re instated with back benefits.

That T have been remained jobless since my dismissal order and is

under heavy burden of debts etc.

3
!



~,' ‘ E.  That there is no evidence which could involve me with alleged

offence.

In view of the above, it humbly requested that Yo-u’r; Honor may
- graciously be pleased to set aside the impugned order dated 22-09-

2014 of Honorable Deputy Commandant to the extent that my per1od |

-from the date of dismissal till the date of my re instatement be treated

~.as perlod spent on duty and I may be allowed back beneﬁts. |

Yours fa1thfully W

Constable Asmat Ali No.90/54 Ehte Force Pohce Line Peshawar

| ‘ Dated: 25/09/2014




Ofﬁce of the Addl: lnspertor Geneéral of Pohce
Elite Force Khyber Pakhtun'khwv Peshawar

\ ¥ AT o S
: No éz /EF o © paed il 127

Referencé to this office order No. 14002-07/EF, dated 22.09.2014. _
& Addl IGP/CommanLan: Elite Forne

01-

" ! As|approved by the competent aumorm

"zl:J:KHy‘*er Daﬁclrmrmll\h‘vs/ai 170 days are hereb) allovsed wrth ‘uIl pav wef 151

O\ !)

_u 04, 2012, 16 days half pay w. e f. 13.04 2017 0 28.04. 701’7 and the remaining TJerA

itreated as lea\«e WJthout pay in réspect of Constab'e Asmat Ali No 90;34

‘ . 3 I
.

vput‘v ommand DJL PR

\10/374‘0 — (/3/51:

: Copv of above is forwarded for information and necessary action 1o The -

1.

Ofﬁce Supermtendent Elite Force Khyber Pakhrunkhwa Pe\ha\\ ar
2. Acoountant Elite Force K‘m ber Dakhmnlmwa Peshawar
"3 E'ehv, Elite Force Khyber Pakhtunkhwa Peshawar . Lo
-4, OASI, Elite Force Khyber Pakhtunkhwa Peshawar - LT
- i . E PO .
AtBstad | |
e WS-\ |
Trues Copy .
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~ BEFORE THE HONOURARL g KEKSERVICE

1

TRIBUNAL
PSHAWAR | |

Service Appeal No, /| 36 /2014

Asmat Ali Constab]e No.54 Elite F orce, Di-strc‘t‘K'arak

R
LSS LN
N 3.,-..:%
TR

l.  The Commandant Elite F orce Khyber Pakhtunkhwa, Pesﬁ;;var. :

: .21 The Deputy Commandant Elite Forée Khyber Pakhtunkhwa,

Peshawar. ..o Respondents

Service Appeal under section 4_of the Khyber Pakhtunkhwa

~-Service Tribunal Act, 1974 read with Rule 19 of the Khvber

' Pakhtunkhwa Govt: Servant (Efficiency and Discipline) - Rules
- 2011 against the impugned final order of respondent No.2 dated
11-12-2014 wherein  he partigally accepted/allowed the

departmental appeal of the appellant.

Praver:-

On acceptance of the instant service abpeal this Honourable

Tribunal may graciously be pleased to _declare the impugned
order_of respondent No.1 dated 11-12-2014 to the extent of
treating the period from 13-04-2012 to 28-04-2012 as half pay and
the remaining period from 28-04-2012 tin re instatement as leave
without pay is illegal, unlawful and without lawful authority and
Set_aside the same to that extent only and also _direct the
respondents to treat the same as period Spent on_duty and grant
him all back benefits accordingly. '

Respectfully Sheweth,

Facts giving rise to the present Service Appeal are as under:-
L. " That appellant is the employee of respondent Organisation. He

has considerable service at his credit.

2. That appellant was falsely charged in case FIR No.369 dated
10-11-2011 P/S Latumber, Karak under section 319 PPC.




S

Date of

Order or other proceedings with signature of judge or Magistrate

order
proceeding
2 ) 3
KHYBER PAKHTUNKHWA SERVIC]: TRIBUNAL
PESHAWAR.

17.05.2016
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APPEAIL NO.1436/2014

I

(Asmat Ali-vs-Commandant Elite Force Kyber Pakhtunkhwa Peshawar and
: others).

JUDGMENT

PIR BAKHSH SHAH . MEMBER:

Appellant with counsel (Ms. Uzma Syed, Advocate) and Mr. Muhammad

Jan, GP for respondents present.

2. Constable Asmat Ali, charged in a criminal case vide FIR No. 369 dated

10.11.2011 Police Station Latumber,

District Karak was departmentally

proceeded against and dismissed from service. This Tribunal vide its judgmen

» /datéd 04.07.2014 reinstated him for the purpose of de-novo proceedings and it

]
/

1 was also provided that the question of his back benefits will be subject to

outcome of“the fresh departmental enquiry/proceedings. According to record
fresh enquiry was conducted by Mr. Javid lqbai Khan, acting DSP lEl-ite Force
Head Quarter who in his report déted 04.092014 recommended appellant for
minor penalty and also hold that he is not entitled for any salary as back benefits
as he was not on duty. Accordingly, Deputy Commanc[ént Elite Force as
competent aul’horil& vide his order dated 22.09.2014 treated his absence period as '
his leave without pay. On departmental appeal the impugned order dated
11.12.2014 treated the Iegve period as leave of the kind due. Appellant has

instituted service appeai with the following prayer:-

I hal on acccpidn(,c of the instant scnwcc clp])(.dl this

‘,.44..-.‘ S m'-‘ »H.x.,w, adad ti S
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Honourable Tribunal may graciously be ‘pleased to
declare the impugned order of respondent No~.l dated

11.12.2014 to the extent of treating the‘;ﬁeriod from

13.042012 to 28.04.2012 as half pay and the
i‘emaining period from 28.04.2012 ti|} reinstatement
as leave without pay as tlegal, unlawful and without -
g

lawful authority and set aside the same 1o that extent

only and also direct the respondents to treat the same

as period spent on duty and grant him all back.

benefits accordingly”.

3. Arguments heard and record perused.

4. After a careful perusal of the record and pro & contra arguments, Since

the Enquiry Officer in de-novo proceeding has declined any relief to the appellant {-.
for back benefits and has recommended the appellant for imposition of mincr ;".‘f:
penalty, therefore, the Tribunal is of the considered view that the impugned order

does not ask for any indulgence of this Tribunal. Resultantly, the appeal is

dismissed. Parties are left to bear their own cost. File be consigned 10 the record

rooum.
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