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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL -
- Appeal No. 1428/2014
| Dateiof Institution ... 26.12.2014
Date of Decision ...  02.11.2017

* Muhammad Naeem, son of Muhammad Idrees, Junior Clinical Technician
(Radiology) King Abdullah Hospital, Mansehra. : ... (Appellant)

VERSUS

-1 The Secretary Health Department, Government of - Khyber Pakhtunkhwa,

Peshawar and 3 others. - e (Respondents)
MR. RIZWANULLAH | ... - Tor appellant
Advocate ' ' :

MR. ZIAULLAH,

" Deputy District Attorney ’ | B - ... Forrespondents.
MR. NIAZ MUHAMMAD KHAN, CHAIRMAN
-MR. GUL ZEB KHAN, . MEMBER
JUDGMENT
NIAZ MUIHAMMAD KHAN, CHAIRMAN.-  This judgment shall

dispose of the instant service appeal as well as connected service appeal No.
1429/2014, entitled _;‘Babar Shahzad Vs. the Secretary Health Department, -

Government of Khyber Pakhtunkhwa, Peshawar and 3 others”.

2. Arguments of the learned c/té'ﬁriéel for the parties heard and record perused.

Pl



FACTS
3. | A The appellants were appointed in BPS-9 on 12.08.2004 on contract basis.

Thereaftér, the Khyber PakhtunkhWa Civil Servants (Amendment) Act, 2005 was

,prorhulgatedwhere under the services of the contract empioyees fulfilling the

conditions mentioned therein were regularized but the appél‘l{ant_é instead of being
regulafizéci Weré terminated vide letter dated 30.06.2007A‘.%Z€;"A1.“he ﬁppellants then
chaillenged this termination letter before the Worthy Pesha;\}a:i;r High Coﬁrt which
was dismissed on 30.07.2007. Iﬁ the meéntime Inayatul Had:-la;nd 24 chers also

challengéd their termination before the Worthy Peshawar High Court which was

- allowed on 14.1.2010. In the meantime, the appellants were again appointed on

regular basis on 01.03.2008 afresh. The appellant then went to Peshawar High

Court, Peshawar for re-agitating their earlier Writ filed before the Peshawar High

~ Court on the ground that similar question had been decided m the case of Inayatul

Hagq etc. and the case of appellants was wrongly dismissed on f30.07.2007. On this

the Worthy Peshawar High Court vide judgment dated 22.09.‘201.1 remitted the case

back to the department for a detail order by taking into consideration the case of

Inayétul Hagq etc. The department then passed an elaborate order dated 12.09.2012

giving the appellants the benefit of Inayatul Haq (wrongly mentionéd the case of

Muhammad Naeem and others in the order). But the department in the said order
did no; decide the issue of seniorityl. The appellants then aga’iﬁ ;knocked the door of
the Worthy Peshawar High Court .by challenging the "i)_f;j.motior'l of certain
ihdividuals on thé gréund of seniority in the year, 2013. The Wﬁrthy Peshawar High
Coﬁrt vide order dated 25.02.2014, dismissed the Writ Peii?tion on the ground of
Article 212 of the Constitution of Islamic Repubiic of Pakistan. The appellants then
ﬁled én apblication before the Director General Health-Services','Peshawar on-

07.08.2014 for their seniority. That application was dismissed on 14.11.2014 which™ -
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was commumcated on 26. 11 .2014. Thereafter, the appellants filed the present

- service appeal on 26. 12. 2014

 ARGUMENTS.

4. Tlte learned counsel for the appellant argued that when the Worthy
Pésnawar High Court vide order dated 22:09.2011 directed"'-the department to treat
their cases at par with Inayatul Haq, then it was necessary. féfthe department to not
only regularize the services of the appellants from the date c)-f'-:-})romulgatinn of Civil
Setvants-(Amendment) Act, 2005 but also give seniority to,th'em under the said
amendment as the appellants had been regularized by \-/-ittue”of law. That though
there is nt) mention of issue of seniority in the order of the department dated
12.09.2012- but Inayatul Haq etc. have been given seniortty from the date of
promulgation of the said Act. In this regard the departméntal r_eprlese'ntative‘
prodnceda st:niority list today. The learned cou-nsel for the appellants also argued
that thé right of the appellants cannot be denied on the ground’nf technicalities like
limitation étc. He relietl upon Articles 4 and 25 of the Cnns_titution, ot. Islamic
Republic of Pakistan read with a‘ judgment reported as 2007:St3MR-834 by further
augmentlng his arguments that no limitation runs against 1l]egal orders. That as per
the law and derCthl’lS of the Worthy High Court, the case of the appellants was to
be treated at par with the case Qf Inayatil Haq etc. and in case of denial the

principles of equality of citizens to be treated in accordance with law has been

~ violated.

5. On the other hand, the learned Deputy District Attorney argued that the

present appeal 1s not mamtamable for the reason that ﬁrstly there is no departmental

_ appeal against the order dated 14.11.2014 which is an original order. That the

A appellants have not challenged the seniority given to them from their fresh
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appointment in the ';Iear‘, 2008. That in view of the judgm_‘?*nt reported in 2011--

SCMR-1111" in the absence of departmental appea], thijé,f.-Tribun‘al lacks the
ju'rl_sdictidn and in view of judgment reported as PLD 2'014};Supreme Court-338

any order passed by an authority even illegal should be chal.le_n'g:e'd within time.

CONCLUSION.

6. It is an admitted poSition that the Worthy Peshawar High Court had directed
the department to pass a speakmg order in the light of a]ready decided Writ of

" . .Inayatul Haq etc. and the department did regularize the appellants on the bas:s of

the sald Judgment v1de order dated 12.09.2012. It is also an adm1tted-p051t10n that
the issue of seniority was not decided in this very order. It is also an admitted
position that Inayatul Haq etc. were given seniority from the date of regularization

under the law. The only point for determination for this Tribunal is wh'ether the

~ order dated 14.11.2014 is an original order or appellate order for the purpoée of
| jurlsdiction of this Tribunal. It is also an admitted position that the pre'sent service.

'appeals wete ﬁled within 30 days of communication of th1s very order This

Trlbunal 1s of the view that the appellants should have ﬁled departmental appeals
agalnst this very order Wthh is an original order but they instéad of ﬁlmg
departmental :appeals, filed the present service appeals w1th1n_ 30 days. Now the
appellants cannot be non suited on the basi-s of this technicality however, they were

also obliged as observed above to approach the appellate authority.

7. This Tribunal in the interest of justice converts the pre_.sent"service appeals
into d_epartmental appeals and remits this appeal back to the'de'p:artmental appellate
authority for determining the seniority of the appellant in the -ll’ght of the jludgment

of Inayatul Haq and the principles on the basis of which senior-ity given to Inayatul




Haq etc. The appgllate autho;'ity. is direqted to decide this departmental appeal with
rgez_lso'ns vsAfit'h>in-9'0 days failing which the present appeal sh_all be dee'me(i to ﬁave
: -been acc'eptea qﬁa tﬁe'seniqrity only and if the departmen-ta:l_; authority rejected the
= departmen‘tal appeal of the appellént then the appellants shall have right to approaéh
this Tﬁbunal. Parties are left to beaf their own costs. File be‘ézqnlsi‘gned'to the record

room.

CHAIRMAN
(GULZ ’érAN)
MEMBER -

~ ANNOUNCED
02.11.2017
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"02;_1‘1.2017 ‘Appellant alongwith counsel and Mr. Ziaullah, Deputy
‘ District Attorney alongwith Yar Gu'l‘,'::'Senior Clerk for the

~~ . respondents present. Arguments heard and record perused.

Vide ‘our detailed judgment. of tdday; this appeal is
- remitted to the departmental appellaﬁe authority. Parties are

- left to bear their own costs. File be c?g;hsigned to the record

room.

Mﬁ% '

- ANNOUNCED.
02.11.2017
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20.07.2017

Counsel for the appcilant and Mr Kabgerullah

l‘haual\ Asstt. AG alongwrth Yar Gul, Asms{am far the
respondents present. The requisite record not praduged.
L.ast opportunity granted. In casc the rcspondcms failed to
produce the requisite‘rccgrd on the ng_;;,;tjr dau :of hearing
then adverse infcrencc will be drgwn ggainSt. them as per
law, To comc up for final hcarlng before the 2,B on
20072017 -

Ll

Member ' Chyrmian

-----

tj__re ' respondents also . present Record n produced
Representatlve of respondent departrnent |s dlrected to produce
the seniority list of Inayatullah and 24 others in llght ofjudgment
which was disposed of by the worthy Peshawar Hagh in Writ
Petition No. 1166/2008 on the next date posrtlvely Ad;ourned To

come up for record and arguments on 02. 11 2017 before D:B:

dﬁmin Khan IZuridi)
Member




19.08.2016 Counsel for the appellant and Addl. AG for respondents present. Counsel
for the appellant requested for adjournment. Request accepted. To come up for arguments on
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08.11.2016 Counsel for the appellant and Addl:AG for
respondents present. Leammed AAG requested to produce
writ petition No. 1662/2007 and 1166/08 alongwith

o T Zseniornify list Gil_the next”djétef’_R_ec?uest—‘:accep‘tcd'.ri‘o:i:o'r‘ﬁe y

C riCup f for such record chd further arguments on 23 02.2017. o
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23.02.2017 Counscl Zfor the ap appellant “and, Addl: _AG for
b T XeSpOEns 2snrtmen — s Spnatll. rdirdeted, o
rcspondcnls “present. Learned “Addl: AG rcqucstcd for

EONute r ine_cteeTnf the poiiionor as rer o ik eeel 107G
funher time to prodt’lcc rcqunsltc “fdcord™ Request accepted

WL a1z ld e e §ateaeringd o L b

e lo come” up for such record and argnm%nts on'28.03.2017
3u U“qbclorc DR RO w U’;Zilp“" A_Spimddt proper
el mtdt‘.&_ﬁgporr i U

20ude U D e nree

@,NAAR)
MEMB

(AHMAD HASSAN) <K emocer
MEMBER ‘




10.11.2015 Counsel for the appellant and Mr. Muhammad Jan, GP for

respondeits present. Arguments could not be hecard due to

shortage ~ of time. To come up for  arguments

on_azﬁé_f—gé&“aé )
e

! Member 1ber -

N
il . bLR%

26.02.2016 -~ .. Counsel for the appellantand Mr. Ziaullah, GP for

4 - -

respondéntg present. Arghrﬁe‘n‘ts ‘could not be heard due to
o :. . . o j . _;};f-}\

shortage of time. Therefore, the case is adjourned to é A4
. K Nl . . v S g he : .

for arguments.

Py
v

Member o Méber

04.05.2016 Appellant with counsel and Mr. Usman Ghani, Sr. GP for
respondents present. Arguments could not be heard due to leaned

Member (Judicial) is on leavé, therefore, the case is adjourned to

19.08.2016 for arguments.

s

Member




3.3.2015

Appellant with counsel and Addl. AG with Laiq Ahmad,

Q)
T
1

Assistant‘a_nd Dr. Jjaz Ali Shah,-Coordinator for the official

respondents present and requésted for time. None is available on

~ behalf of private respondent No. 4. Fresh notice be issued to him.

To come up for written reply on 13.4.2015.

13.4.2015

19.06.2015

N

- MEMBER

Appellant with counsel and Mr. Yar Gul, Senior Clerk and Dr.

.Mumtaz Ahmed, Coordinator with Muhammad Asif, Assistant and

learned "Addl: A.G for official respondents No. 1 to 3 present.

Respondent No. 4 is not in attendance Proceeded ex-parte. Requested

. for adjoumment To come up for wrntten reply/comments on 19 6.2015

’ C%an o

[T LA, <. . e

before S B.

~ Appellant with counsel and Mr. Zahir Shah, Junior Clerk

alongwith Assistant A.G for respondents present.

Written repiy

submitted, copy whereof supplied to learned counsel for the appellant

Learned counsel for the appellant submitted that he dld not want to file

.rejomder To come up for arguments on 10.11. 2015 v )

i



Court of

Form- A

FORM OF ORDER SHEET |

Case No,

1428/2014

S.No.

Date of order Ordér or other proceedings with signature of judge or Magistrate
Proceedings
1 2 3
‘1 26.12.2014 The appeal of Mr. Muhammad Naeem presented today
' by Mr. Rizwanullah Advocate may be entered in the Institution
register and put up to the Worthy Chairman for proper order.
e
REGISTRAR /
2
. . CETATRMITEN
21.1.2015 File received from the Hon ble Bench-1.

Appellant with counsel present. The learned

counsel for the appellant submitted before the court .

that the- benefits of seniority-cum-promotion have

been given to sirﬁilarly placed person i.e. private

“respondent No. ’4 while the appellant has been
discrimination and have not been given his due &

‘legal right of seniority-cum-promotion, in violation
of Article 25 of the Constitution of Islamic Republic

of Pakistan.  Points raised need cénsidération. The

appeal is admittéd to regular hearing. The appellant

i difected to deposit security and process fee within
10 _days. Thereafter, notices be- issued to the

respondents. To come up for submission of written

reply/comments on 3.3.2015.

BER
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BE—FORE THE HON’BLE CHAIRMAN, KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. {(_'! ?\? /2014

1. Muhammad Naeem, Son of Muhammad Idrees, Junior Clinical Technician (Radiology)
King Abdullah Hospital, Mansehra

APPELLANT

VERSUS

1. The Secretary Health Department, Government of Khyber Pakhtunkhwa, Peshawar

and others.
RESPONDENTS
INDEX
S.No Particulars Annexure Pages #
1 | Service Appeal _ 1-8
2 | Affidavit _ 9
3 | Appointment letter A 10
4 | Appointment letter A B 11
S | Copy of order of regularization C 12
6 | Fresh appointment order D 13-14
7 | Copy of order of High Court E : 15-18
8 | Order of Competent Authority F 19
9 | Copy of order of High Court G 20-23
=10 | Copy of departmental appeal and H 1&]J 24-28
| promotion orders of respondent
No.4 | .
11 | Copy of rejection order K 29
12 | Wakalatnama . 30

Through

Dated: 26—12-2014

[0

Appellant

R;zw n;llah
M.A.LL.B

Advocate High Court, Peshawar
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BEFORE THE HON’BLE CHAIRMAN, KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Service Appeal Nof {258 2014

Muhammad Naeem, Son of Muhammad Idrees,
Junior Clinical Technician (Radiology) King Abdullah Hospital, Manschra

APPELLANT
- VERSUS
1. The Secretary Health Department, Government of Khyber Pakhtunkhwa, Peshawar.

2. The Director General Health Services, Khyber Pakhtunkhwa, Peshayvar.

3. . The District Health Officer, Maﬁsehra.

~
V)’L 4. Muhammad Khurshid son of Rehmatullah, Chief Clinical Techmc1an (Radiology) District
~ Headquarter Hospital, Kohat. :

\ , Lo ' . RESPONDENTS

APPEAL _UNDER _SECTION 4 OF THE
KHYBER* . PAKHTUNKHWA SERVICE
TRIBUNAL _ACT, 1974 AGAINST THE
IMPUGNED _ ORDER NO . 8255 DATED:
14-11-2014 PASSED BY THE DIRECTOR-‘%"?{_.-“EM
i GENERAL. HEALTH SERIVES, KHYBER
PAKHTUNKHWA (RESPONDENT NO.2).

PRAYER IN APPEAL

By accepting this appeal, the impugned order No. 8255 dated - e
14-11-2014 passed by the Director General Health Services, ' 3
Khyber Pakhtunkhwa Peshawar, may very graciously be set S
aside and the appellant may kmdly be held entitled of seniority L
from the date of his initial recruitment alongwith two steps e i

promotwn as Clinical Technician (Radxology B-12) and

Y
\\s-:.:?-_',ﬁ"g‘("“‘“ el T e, P‘—“'Nm-—-m»—u«.:: IS L Smmnd Wemir e o i e = - i e Ty m B aseaes S i ads oo e etk fmmnn e N PR ﬂ
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Chief Clinical Technician (Radiology B-16) quo similarly placed
colleague (respondent No.4). "

RESPECTED SIR,

Short facts giving rise to the present appeal are as under:-

1. That appellant was appointed as X-Ray Technician (BPS-9) on contract
basis vide order dated 12-8-2004 passed by the District Health Officer,
Mansehra (respondent No.3). He was then posted in District Headquarter
Hospital Mansehra now King Abdullah Teaching Hospital, Mansehra
(Copy of appointment letter is appended as Annex-A).

2. That one Muhammad Khurshid (respondent No.4) was also inducted in the
same capacity as X-Ray Technician (B-9) with effect from 12-8-2004
(Copy of appointment letter is appended as Annex-B).

3. That when appellant and respondent No.4 were serving in their original
cadre as X-Ray Technician, the nomenclature of the cadre of service was :
converted into Junior Clinical Technician (Radiology) and now called as

such.

4. That the respondent No.4 being the blue eyed chap of
respondent No.l1-3 was regularized on 22-9-2004 on. the basis of
Notification dated 16-4-2003 but the benefit of this Notification was not
extended to appellant without any cogent and valid reasons (Copy of order

of regularization is appended as Annex-C).

5. That the Government of Khyber Pakhtunkhwa through proper legislation,
promulgated “ the Khyber Pakhtunkhwa Province Civil Servants
(Amendment) Act-2005 ” wherein it was laid down thét “ a person
though selected for appointment in the prescribed manner to a service
or post on or after the Ist day of Jﬁly,2001, till the commencement of
the said Act, but appointment on contract basis, shall, with effect from
the commencement of the said Act, be deemed to have been appointed
on a regular basis ”. So the services of the appellant were required to be
regularized by operation of above law. But the Competent Authority instead
of regularizing the services of the appellant, issued him fresh appointment
order and put him in financial loss by receiving initial pay of grade (Copy

of fresh appointment order is appended as Annex-D).




That appellant and other employees were obliged to invoke the Jurisdiction
of Hon’ble Peshawar High Court, Circuit Bench Abbgtabad, by filing a writ
petition ufider Article 199 of thé Constitution of Islamic Republic of
Pakistan 1973, praying therein for regularization of their project services on
the basis of case of similarly placed employees of District Dir and Buher,

whose services had already been regularized in their respective posts.

That the above writ petition was disposed of by the Hon’ble Court on
22-9-2011 and a direction was issued to the Competent Authority to
consider the case of appellant etc for regularization in the light of case
referred to above as well as under the relevant law (Copy of order of High

Court is appended as Annex-K).

That in compliance with the order of Hon’ble High Court, the Competent
Authority, after proper scrutiny, accepted the appeal and held as follows

(Copy Annex- F).

“ WHEREAS an appeal was lodged
by the employees to the undersigned,
which was examined in detail. After
examining the case of appellants, it
has come to know that SAC Projects
launched in the Province were of the
same nature and the benefit of the
judgment of the Peshawar High Court
in case writ petition No. 16_62/2007 and
1166/2008 can also be extended to the
employees of the defunct SSC Project
of this District ”.

“Since the case of the employees
mentioned above is similar to those
regularized in the othef districts, i.e,
Dir and Buner, as evident form the
replies submitted by EDO (Health)
vide letter No. 3206 dated 15-6-2012 to
the quarries raised by this office;
therefore, the benefit of the judgment
dated 22-9-2011 of the Peshawar High
Court, Peshawar passed in writ

petition No, 616 of 2010 (Muhammad
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of the Constitution of Islamic Republic of Pakistan, 1973.Therefore,

impugned order is not sustainable in the-eye of law.

That the resp‘ondent-No.Z was under statutory obligation to have considered
the case of appellant.in relspect of his seniority as well és promotion in its
true perspective aﬁd in accordance with the mandate of Constitution and
Law--But-he failed tb do so despite-the-facts that these benefits were duly
provided to Muhammad Khurshid (respondent No.4), similarly placed
employee. Thus, appellant has been discriminated and treated unfairly quo
his above name colleagu‘é. This is a disparity and anomaly and is also

violation of Article 25 of 'the Constitution of Islamic Republic of Pakistan,

11973 which has unequivocally laid down that all citizens placed in similar

circumstances are entitled to equal freatment and protection of law. The
Hon’ble Supreme Court of Pakistan through various judgments has
maintained that equal treatment is the fundamental right of every citizen.
Reliance can be placed fon 2007-SCMR-410(d), 2002-SCMR-71(2) &
2011-PLC(C.S)-7(b). The relevant ¢itations are reproduced herein for

facility of reference:-

2007-SCMR-410(d)
(D) CONSTITUTION OF PAKISTAN (1973)---

---Art. 25---Equal protection of
law---Principles---Concept of equal
protection of law envisages that a
person or class of persons should
not be delnied the rights, which are
enjoyed by other persons in the

same situation.

2002-SCMR-71(a)
(a) Constitution of Pakistan (1973)---

——--Art. 25---Equality of
citizens---Two groups of persons
similarly placed could not be
treated | differently---Dictates of
law, justice and equity required’
exercise jof power by all concerned
to advance the cause of justice and
not to thwart it.

gﬂl-PLIC( C.S)7(b)
(B) CONSTITUTION OF PAKISTAN---

---;’Art 25--Equality before law--
-Principlles---Equality before law,
was the basic concept of Islam and




Therefore, the impugned order is against the spirit of administration of

- justice.

That administration of justice is not confined only to judicial system and
every person discharging function in relation to the rights of people is bound
to do justice, fairly and in accordance with law as per dictum laid down by

august Supreme Court of Pakistan in case reported in 2003-SCMR-1140.

‘ Page 6 of 8

“ that concept.had béen borrowed by

English, American and European
Constitutions from Islam---Two
similarly placed persons could not
be treated differently---Principle of
equality before law = and
prohibition - of discrimination
between the similarly placed
persons, was the essence of rule of
law---Even selective,
discriminatory and  distinctive
treatment by the Government was
also prohibited—-Two similarly
and equally placed persons, could
not be treated differently.

The relevant citation is as under:-

e

2003-SCMR-1140(c)

(c) Administration of justice---

----Concept-,--Administration of
justice is not confined only to
judicial system---Every person
discharging functions in relation to

rights of people is bound to act

fairly, justly and in accordance

with law—Exercise of powers by
public functionaries in derogatioﬁ
of direction of law would amount to
disobeying the command of law and
Constitution--If a person holding a
public office is found to have
proceeded in violation of law or his
acts and' conduct amounted to
misuse of his official authority, he
should be made answerable to law

and should be proceeded against
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+-for—an appropriate>action by his

superiors.

But the respondents No. 1-3 have blatantly violated the said dictum of
augusf Supreme Court of Pakistan for the reasons that the appellant and
respondent No.4 were appointed on the same date and time but the services
of the latter were only regularized with effect from 22-9-2004 and that he
was also given two steps promotion as Clinical Technician
(Radiology B-12) aﬁd .Chief Clinical Technician (Radiology B-16). Thus,
they failed to do justice. Hence, the act and conduct of the said officers are
discriminatory in nature. Therefore, the impugned -order has no sanctity

under the law.

That when the project employment / services of appéllant were
regularized, thereafter, the Competent Authority was not justified to
deprive him of his due right of seniority from the date of his initial
recruitment as well as two steps promotion already given to similatly
placed employee (reSpdndent No.4). Thus, the impugned order is liable to

be set aside on this score alone.

That the respondent No.2 was legally bound to give an opportunity of
personal hearing to the appellant to enable him to explain his view; points in
respect of his seniority as well as promotion as required under the law. But
he failed to do .Thus, the appellant has been condemned / penalized without
being heard, ;:ontrary to the basic principle of Natural Justice known as

“Audi Alteram Partem”. Reliance in this respect can be placed on the

judgment of august Supreme Court of Pakistan reported in
PLD-2008-SC-412 (a). The relevant citation is as under:-

(2) Administration of justice---

-—-Natural justice, principles of---
Opportunity of hearing---Scope---
Order adverse to. interest of a
person cannot be passed without

- providing him an epportunity of
hearing---Departure from such
rule may render such order
illegal.

That the Competent Authority has passed the impugned order in

mechanical manner and the same is perfunctory as well as non-speaking
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and also against the basic principle of administration of justice. Therefore,

the impugnéd"orde“r'is‘ﬁdt tériable under the law.

G. That the impugned order is based on conjectures and surmises. Hence, the

same is against the legal norms of justice.

H. That the impugned order is suffering from legal infirmities and as such the

same is bad in law.

L That the appellant would like to seek the permission of this Hon’ble

Tribunal to advance some more grounds at the time of arguments.

In view of the above narrated facts and grounds, it is, therefore,
humbly prayed that the impugned order No. 8256 dated 14-11-2014 passed by the
Director General Health Services, Khyber Pakhtunkhwa Peshawar, may very
graciously be set aside and the appellant may kindly be held entitled of seniority
from the date of his initial recruitment alongwith two steps promotion as Clinical
Technician (Radiology B-12) and Chief Clinical Technician (Radiology B-16) quo

- similarly placed colleague (respondent No.4).

Any other relief deemed proper and just in the circumstances of the

case, may also be granted.

R

Dated: 26-12-2014 Appéllant

Through

elodbo

M.A.LLB
/ Advocate High Courg, Peshawar




' BEFORE THE HON’BLE CHAIRMAN KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Service Appeal No. ' 12014

1. Muhammad Naeem, Son of Muhammad Idrees, Junior Clinical Technician
(Radiology) King Abdullah Hospital, Mansehra.

APPELLANT

VERSUS

1. The Secretary Health Department, Government of Khyber Pakhtunkhwa, Peshawar
and others.

RESPONDENTS

AFFIDAVIT

I, Muhammad Naeem, Son of Muhammad Idrees, Junier Clinical
Technician (Radiology) King Abdullah Hospital, Mansehra, do hereby solemnly affirm
and declare that the contents of the accompanied service appeal are true and correct to,
the best of my knowledge and belief and that nothing has been concealed from this
Hon’ble Tribunal. o

Deponent
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1 S \_ BETTER COPY i
' OFFICE OF THE DISTRICT cooRi);NA*i‘;oN OFFICER MANSEHRA .

NO. /Nursing -
Dated. 2004
To, ‘ - _ E N . '
o Mr. Muhammad Khurshid S/0 Rehmat Ullaha CoaE

X-Ray Attendant DHQ: Hospital Mansehra

Subject: APPOINTMENT AS X-RAY TECH IN BPS-9
Reference interview dated 11/4/2004 consequent upon the approval of”fine
department selection committee you are olfered the post of X-RAY Tech BPS-9 on p{;iu"\(cly

contract basis against the newly created post of X-Ray Tech in DHW: Teaching Hospital -

L. You will be placed in BPS.9 (2110-145-6760) with usuaily allowance as
permissible to the Government Scrvants of the same scale for contract employees.

2. Your Services wil} be governed under the Government. of the NWFP contract
policy 2002. L : C
3. Your initial contract wilf be for three years, However fresh contract onl&fl; be
~ executed, if the job is required to be continued subject’ to 'your satisfaciory
~ performance. \ - o o
4. Either party can terminate the contract on two months notice or two month salary
in lieu thereof. ' : - T
5. You will be provided the same facilities under benevolent fund as adnii'ssiblg': to

the Government servant on the rales prescribed by the Government. ;

6. You will avail the benefit of the contributory Provident Fund (GPF) through:5%
contribution of the minimum of your pay and 5% contribution to be made b)?;f't_h_e
Govemment. - ' a : S N

7. If the above offer of the appointment on contract is acceptable to you on the
above terms and conditions, you are advised to report to the office of the Medical

, Superintendent DHQ Teaching H ospital Manschra for duty. ' :

8. The candidate is directed (o make her arrival on 1-9-2004.

9. Please bring your original documents. ' : -

10. Your previous service as X-Ray Attendant & Pay drawn are hereby pr’otectedi;g‘f

. No. TA/DA for joining the duty will be allowed. - N

.~

AT _Sd-
SO ' District Coordination Officer:
, v : Mansehra - - ..
No. 89-95/NURSING 12/804 ' e
I.  The Secretary to Governmen( of NWFp Health Department for.inforxqgf:iion"; -
please. ' ' ' ’ o

The Director General Health Services NWFP Peshawar for information please,
The Medical Superinterident DIQ Hospital Mansehra, ‘ -
The Executive District Officer Icalth Mansehra.
The District Account Officer Manschra, ' o
Establishment Branch DHQ: Hospital Mansehra, L S
SAC Project DHQ: Hospital Manschra, = . ' : h

Nouhswn
o




OFFICE OF THF DISTRICT COORDIN A F O OFNICEIR NANSEHEA

RO Ny
! ) l;_‘);[h““'.. _:’““LI
To,
! - My, Muhammad I\Imlslnd S0 Retumal laha - '

X- Ray Altendant DUQ: Tespital Mansehra

CSUBJECT  APPOINTMENT AS N-RA }f_:!‘f_sm_‘_{ LY

Meno,

Reference intervicw datud |14 ‘f'l concequent upon the approval of 1the depariment
selecuon commitiec you are offered (he pogt ol X-RAY Teeh 1S -9 on prrely contract hasis amiilu
- the newly created post of X- l\.l\' Teeh in .)HQ. Feachina Tleespital Nanschen on the Tollowine erms

. und conditions.. .

I You will be placed in BPS 0 (10 145 Oy eath asustly sllovaanee e porminstble teoahe
'Govcmmunl servants of the same scaic for contract o mployees, : '
2 Your Services will be poverned wider thé Gavernment of the NWIP contri] poticy g, .
3 Your initial contract will be for Three years, Nasvever fresh cant: 1t wounkl e exev e il
e job is required to be continued sulject (0 your satisfaclory pe Floranee.
4 Either party can teeminate thestontract an fwo months notice or fwo manth salie in
licu thereof ‘ -
. 5 You will be provided the, same facilitics under benevolent Tied s admisible oo R
Government servant on the rates preseribesd B b Clovprpmient | o '
6 You will avail the hencfit ol {he - '"'"i"mm' Preco-idomt ool oep 29357 -"!:rﬂ‘i,ﬁ:v'il..‘:"‘v'~ RATILEREAT IR
of the ]]1)!1]!1]11111 ol your pay wind Dl caniyibatiog v b v Bl Chon et i

7 1f the above offer of the appeintment o contract jssweeeptable o v on the above e and
conditions, you arc advised to rpart to the 2fTice of the Medical Superintendom DIy
Teaching Hospital Manselra for duty.

8- The candidalce is dirceted (o make ey agrival an 1.0-200H

9 Tleasc bring your original decwments. o -

10 Your previous service as X-Ray Attendant & Vay (ll v e her Lh\ ]il ofeeled.

11 NO. TA/DA for joining.the duty wiil be allowed, A : L

5
oy

}7 e : &/ {

l\'l 'mwln B

No__ 69-95 o INGREEG 2,
N s , ; :
LC 4 : . L i ’ <
2 The Sceretary to Government of NWPP flealih Depirtment Jor inforaxition please:

" w9 The Director General Health Services NWEP Peshinvar for informabici please,

IR The M Aedical & apariniondent TG Hoepiial pdeneehrn

“4 (, The Txecutive District OTicer Deatt el )
,65 ‘The DistrictAccount Office :\!\n whe o
@& Lsiablishment Branch T)l 1Q: Noaspital Manschie, _ -
ﬂ'«? SAC Project DHQ: ospital Manschra. ) /
- l l ‘ 4 3
. .

R Y

District Cosrdination OfMicer
NMansiiiu




3

OFFICE OF THE DISTRCIT CORDINATION OFFICER MANS ' HR.

e
e
>

-
-

XDER.

e ———

In pursuance of Establishment and Acministration Department NWFP
SO-VE (L &A) 1-13 12003 dated 16
light letter referred 1o above (Amendment in contract

Peshawar Noti*. -ation Ny,
al is herehy reguls ced in the

Cissuance of notifs ton.
S.No Official Apnoinied as

/ l(hurshi& S/0 Rehmat Ullaha

Ex-X-Ray Attendant DHQ: Teaching Hospital

Appointed as X-Ray Tech i
Mansehra ‘

BP.S -9 vide this office ordc- No g3
- dated 12/8/2004 in DHQ: Tc

©ohing
Hospital Manselira

Muhammad Shafique $/0 Qg@-ﬂ;U-Rduuun
Lt e ucepd gt B0 £

Appointed as Lab Tech i 2529

———

VoY SRt atam vide this office order No 7672 dated
' 12/8/200+4 in DHQ: Teachi;: ¢ Hospital
Mansehra ' ' '
/'f)-
’ o e
.--/'
- { T '
District Courdination Officer,
Mansehy..”
' JC, z;".. 78 o B
No._ 746 —- 7, / ‘dated. ~ 2~ /9 /5004,
—_—

Copy forwarded 1o (he - o ;
. I : : .

The Medical Superiniendeiit DHQ: Teachi

SO VI Establishmeni & Administratioy department NWEP Peshs war.

District Account Officer District Mansehra - - V4

Official Concerned, 2

ng Hospital Mansc s,

e N —

e
%

District Courdinzrion C¥icer,
" Manselyy




PA

T DEVERLCT QU T SRAL T MANISERIRA,

Conscge 2 vpon the g B o il of tie Lepartiental Selection Conunitiee, the Competent
Avtharity s been oleas-d 10 cpoint.rhe jollowing candidates purely v merit fpolicy in BPS-9
- (R5.31855-190-8885) plus uw."' allewances as admissible wider the rules posted in lllc Health
-(mm as o gy szifou e inicies! 9 public ser vice \ub/r'cl 0. lhafoi!owmg teims and
conditions. : :

——— v e == C e

SO Name - :uh.u 'l.;...c Address | Nomencliture | Place of | Remarks -
‘ = B s ] ol Post” Posting |
I Muban mad Mul;'ummz;d Muballah Junior Clinical | DHQ: AV Post ,
’ Nac un S| Tdrees - Kangar- . | Technician Hospital | X-ray Tech
. - 1 Mosaquz - (Radiology) - | Mansehra ‘
: ) Mansehra |- . - .
2 Babar Shehead § Muhammad | Monga Junior Clinical DHQ: --do--
s | Carcen Muchi.Pool | Technician itospital | X-ray Tech
S RS ’ L Manschra {Radiolopy) :\f_l:mschr'n o
3| Nisze Auned ‘.l Yaseur, | Muha! lah Junior Clinical PHQ: - =do—
; " v : Tabar - Technician. . lospital | X-ray Tech
P i , | wanda {Radiology) Manschra
s o L ! Manselira H___ ’ )

'

TERM & CONDITIONS

oLl Ny

I, Huy shui! gourm.d unider Govi: u/'r"”’fl’ Civﬂ Servants (Amendment) Act, 2005, read with
Govt: of cstiblishmant and Ada-iiistration Department { Rewulnnon Wui(,) Notifi ca!lon No SO
- (Reguion )),-i'l’ (sl ALy i-13-2005 (f(ucdlfl §.2005..

M) 7')_‘r=-:ir :.-fzy,.,inm:.:u:., are ,n:u-"'y var femporary busis und liable to termination at any stage
withoul (:ss‘lgrzinx any r:;:.-:;c:i-’:'uifice. : : ' o

3)- They l' 2 ! be gover, ned by a‘;.-;h rules and regulations enforce and us may be prescribed by the
Goverminnt jrom iine (o time fox the categoiy o of the Gover mnuuf .Sc: vanis to which IhLy belong

4)- Thev shail get i kil of e wn'e iuc.’u(/i!.“r' irsuad allowance ds admissible under the rule,_‘]hey
are mmi. 10 it (T8t W L m(.’nw {v the ruies except pension aned commtation.

- ] o ]

§)- Their sérvices cie fiakie < wormination on one month prior notice /: om cither side'in case of.
resignation withaid prigy wotic.: I.cu‘ ane. ,.uuuh pery /uHon wnee, if any shall be fwfcl!ul .

“Govermmen, i _ - . . ‘,_'

ot 'f"

6,- They shall uot con'rlaie cia amoigil towards -G iuncd howeves ihey will ‘centribidte C:F
F wad, ' . A o '

7) They shall he h,(,!'.l'r'n w0 fi umh ropies'nif nll fhcu ceriificates/Degrees alongwith Origional.



- —
- 1

8)- They shall be rcqufred mju)“ni&h copies ojf. their certiﬁcalc.v/_Di,'J[onu.v/])egrees aidlgg}avfrlv ll}e
origional receipt und phots copies thereof pertaining to the verificction Jee of the concerned
examining: Ageicies i.e. Bozrd/University/Faculty 1o this office. This office will arrange
verificatic.n of all certificuicsdegrees/diploma of the appointee and will issue a clearance
certificate 1y each.appointee for the refease of his /her pay. His/her pay bills should not be
submitted 10tz Districr Accounts * Officer Manselra- before  verification of - all
ce/'{i/imn.-z\:'de;qr:(’:',':rr,tvlr.)i::.1_,', 0z the concerned institutions of euch candidute.

- They should prodice zge & Heallly Certificate from the Medical Supe

rintendent DI
Hospital fansehra, S

3

10)- No .= "ih:g dafiowesecCaily aliowange (G TAIDA) cic is allovwed,

L1)-If th voove crpeniere 1 ider on contract basis iy acceptable to

You on the above terms
and contitins, yeiare directed (o report for duty within 10 days fron

1 the receipt of this order.,

(Dr. Muliaiisinad Faveed Kian )
O Execudive District O ficer
- ‘ Health Mansehira,

No. 545 — /i _Appiir2068/Dated Mansehra, the. - </ ;eg 72008.
Copy jorwarded for information tg the: -

Direcror General Health Services NIWEP Peshawar
Divtrict Nazim Manselira, o :
Duiriet Conrdingion Officer Muansehra,

Iy g

Atrict Aceunis Gificer Mansehra,”
Meiical Superinte-dent DHO: Hospital Manschra. b

N~

:
3

Caiddistates Concened: .

S\ o

(Dr. Muhamuiad Javeed Khan)
. : Exccutive District Qfficer
Health Manschia

. R et .
s . | . I
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BEFORE THE PEbHAWAR HIGH COURT - @
: BAD BENCEL
ABBOT A Avw\@k £

+ Muhammad Nacem son of Muhammad
Idrees, X-Ray Technician,

Bakht. Munir son of Gham Gul, Blood» :
 Bank Technician,, :

 Arshad Hussain son of Sadml Islam
. E.C.G. Technician,

'4) - Muhammad Rashad son of
" Muhammad Aslam, Laboratory
Technician, King Abdullah Teaching =

- Hospital, Mansehra...o.e... Peutmners ‘
Versus B C@ "DUTL .?u ED

Government ol Khyber Pakhtunl{hwa,‘
through  Secretary Health, Civil
" . Secretariat, Peshawar.

2) Government of Khyber Pakhtunkhwa,
" through Secretary Establishment and

v

;;?;- ’,f D ~ Administration, Civil Secretariat,
: | . Peshawar.
S 3) Director General, Health Services,
G me— . Khyber Pakhtunkhwa, Peshawar.
' 4) District Co-Ordination Officer, District
L Mansehra. -
ey YA ¥"5)  Executive District . Ofﬁcer (Health)
- ‘N, : ' District Mansehra.
R H "’ ""“ et B Medical Superintendent, Km;, Abdullah

enewer TS rmh Teaohmg Hospital, Mansehra.

\ :.hmmf?a‘l Y/ 7 e Respondents
%/7 WRIT PETITION UNDER ARTICLE 199 OF
/f[/(y_ THE  CONSTITUTION ~ OF  ISLAMIC .
7 /‘/ - REPUBLIC_OF PAKISTAN, 1973 'FOR

F —
-

ko gv- S

P T
- e

DECLARATION THAT FRESH
APPOINTMENT __ ORDERS OF _ THE
PETITIONERS DATED 01.03.2008 ARE .-
BASED ON MALAFIDE OF RESPONDENTS
w@ AND_AS SUCH ARE ILLEGAL AND NULL
N\ AY  AND VOID. PETITIONERS ARE ENTITLED
«‘?@’ TO GET__ALL BENEFITS INCLUDING

%%Q; 'CONFIRMATION, PROMOTION AND ALL !
A OTHER . SERVICE _BENEFITS _ ON. THE ﬁ\( .
v : BASIS __OF __INITIAL. RECRUI'I‘MEN'I‘ ‘)\

| ORDERS DATED 12.08.2004. o




£ JUDGMENT SHEET

N FEEE IPESTAWAR HIGH COURT.
AnpoTrARAD RENCEH.

f-r?l

S

JUDGMIENT
Datc of hearing - 22-09-20 %%

Appellant(s)yPetitioner (5) (Muhammad Nacem & others) by
Malik Muhamaud Asil’ Advocale. -

Respondent (s) (Government off NWLIEP and others) by M.
Muluimimad Nawaz Khan Swati AAG,

YAHYA /\FRI_!V)I:-.I:-A 3 l,.‘czu‘ncd counscl I'lbr the

petitioners contends that the petivoners be treated at par with

others similarly placed persons in other departments and

; 4
particularly as decided by this Court in WP No. 1 166/2008
and WP No.1662/2007.

2 There is no cavil 10 the legal proposition

advanced by the learned counscl for the petitioners.  There

can be no discrimination between similarly placed persons. as

this 1s the command ol Article 23 ol Constitution. Morcover. -

right in rem  once declared by o competent Cowrt ol law, has

10 be applied to all. irrespective of whether they arc partics Lo

the “lis’ or othernwise. Reliance - may be placed on the Full

CCourt judgment ol Honourable Supreme Court ol Pakistan in

Cer(r'f{ to be Irye t;‘ogga
N
yeShaW{l‘ :(j,
Abbottavaa B
ef
Auerutized Wnder Sacste .a:_n&A,.;_.?:

Lt



‘Government of Panjab 1y Samina Parveen' (2009 SCMR

D) and amid Aklvar Niagi Vs Secretary Establishment
Division'(1996 ~~ SCHR 1138), - and

"Tara Chand Vs KIWSB* (2 05 SCMR 499).

ot

The dearmned AAG does  not dispute  the
;x[‘urcm_cﬁliloncd legal. propositi.on. I"Im\'cAvci'. he sulmy_ll'iucc‘i
that the respondents should be ailowed to coh};idcr 'whc.lhc.r
the pclilinncrs‘m‘c similarly placed with the.others, who have |
z.llr‘ai(ly.- gr:mlc-d the said  benclit by - the’ respondents
department. |

£ ) » /\cc;wdingl.\f. o view ‘“"' the  peculiar
circuthsgnnccs ol the prcsc'nl'cusc and in the lig,l_\l ol the elear

dicia ol the Supreme Court ef Pakistan, we hold that:
i .

i) Respondent No.5 s’n_al'i consider the case of
~the petitioners and il he ﬁnld's them similarly
pliced “with  others. who - have  been
"-‘régulu:‘i:k:d"’ as p;'aycd by the pcti(ionérs,
the pctilinncnls be also treated in the sine

numnner;

N

i) In case, Respondent No.5 does not [ind the

petitioners or any once of them similarly

v

placed with the persons who have been

Certified 1o be [Tue Copy

. : Exomn }'?.
' - Peshawa: igh LR
—_~ - Abbottavad Bene

Aulirorised Under Secal3 Acts Ot

b




regularized. then the same be communicated

inowriting with reasons to the Said })Uliti(»l]x;l’:'

i Fhe needtul be done by respondent No.3

within @ period o 30 days from the reecipt

o oolthis judgment. i not carlicr.

.

i

LFor the reasons stated hereinabove. the present

petition is disposed ol in the above (crms.

4

Cemf(ed to be ]’rue Cony ’ T .
Amnounced: © Abbon.'}oa'db neh
22.09.2011 - (Autharized Unowr Secals NI

UL

.o

By e e g g SR e R aq



)il RI CT (J(LJ V HM MFN T MANSEHR,

"FI'I( 1 OF TIII* DISTRICT COORDINATION Ol ate ER

Whereas the iollowm;, unplo.'cm were' appomtcd on contract basis under SAC Project for
(33 years in the year 2004 at King Abdullal Hospital Mansclira and S8Rty of their contracl they were
- issued notice by the EDO Health, Mansehra for tlermination of their contract:-

(1) Mr.Aowar ul Haq (2) Shabbir Ahmed, (3) Bakht M, unir, (4) Rashid, Laboralory
Fechnicians () Miikhar Abmed Sahibzadu (0) Abdul Hameed Khan (7) Arshad Hussain, JCT
Cardiology () Muhammag- Naeem, (9) Baber Shabizad, JCT Radiology (10) Jahingir Khan,
ICT Ophthalvology (4 1Y Syed-Adil Hussain Shah, JCT' Dental (12) Manzoor Ahmed, (13)
Muhanunad  Hanif, (14) Shabbir- Ahmei ICT surgical, klnb Ahl_lullah Teachiug llu‘;mml
tanschra.

AND WHEREAS on reeeipt of notices lhey approached High Court and filed a writ
pefition and after arguments the writ pelition was dismissed with observation thal these
appointment were as contract basis for SSC Project.

AND WHEREAS after the crestion of segular Posts in Hlealth Department they were
re-emiployed against these posts afier completing all codal formalities. However in the your
2010, they again approachicd Figh Court, for regularization of their project scrvice qunlim_r the
conditions /case of Dir and Buner District. The High Cowrt vide his order dated 22.09.2011
* dirccted EIDO Health to consider the case of the appellants and i finds them simifarly plm wed
wilh olhers who have been repularized as prayed by the petitioners,

WHERI:AS an appeal was lodged by the empldyces o the undersigned, which was
_examined in detail. Afier examining the case of appellants, it fas come to kuow thal SAC
Projects launched in the Provinee were of, the samc nature and the benefit ol the Judgmeni uf
the Peshawar High Court it case Wil Fetition T, 1662 / 2007 and 116672008 can alto be

. extended to the employces of defunct S8 Project of this Distiict.

e rir—— |,
st

Since the case of the cmployccs mentioned above is similar {o those regularizerd in
the other Districts, i Dir and Buper, as evident from, the replics submiticd by EDO (Health)
vide letfer No.3206 dated 15.06.2012 to the quarries raised by thir oifice, therefore, the benefit
~of the Judgment dated 22,09.2011 of the Peshawar High Court Peshawar passed in writ petition

No.616 of 2010 (Muhammad Nacem & Olhers Vs Govt: of Khyber Pakitunkhwa & others) is’
hereby extended 1o lhese 14 (fourleen "mplm‘ccs) uf the SAC Project ‘as w(.il. and appeal
" lodged by them is hereby dcccplcd h

i U)I l‘\mbu Al I\f:.m)
District Coordination O Licer,

viapschia

A ol . E 3 -

Ne LA / DHQ / AL/ DCO (M) Dated - | /0972012

Copy for infornmlion and .'|C.ccssary action to the:-
L The Secrelary to Govt: of Khybm l’akhtunl\hwa Health Department Poshawar.

2. The Secretary Establisliment & Administration Govt: of Khyber Pakhtunkhwa
Peshawar, .

3. Director Gencral Health Services Khyber Pakhtunkhwa th.\\val

4." " Execulive District Officer (Health) Manschra with reference to his letier No. 55 :’4-7]
dnted 12.11.201 1 and 3200 dated 15.00.20]2,

5. MS King Abdulblah Teaching Hespital Manschra.

0. Distriel Aceounis Officer Manschri.

7. . Applicaiits. ;

Py '7 . Disl.f‘idl l.,omdm.ltmn Gllicer
-, . Manschra

é@f”

&w oI5, s e e At
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g ~ BEFORE THE PESHAWAR HIGH COURT.,

6ot A713

(1) Muhammad Naheem son of Muhammad
Idrees, - Junior Clinical TeChI’IICl
(Radiology) King  Abdullah

Mansehra (2) Babar Shahzad

Muhammad Zareen, Junior-

technician (Radiology) Civil Hospit

Mansehra....oceieeciinnccenieenrennnne.. Peti §9
Versus

1)  Secretary Health Department,
Government of Khyber Pakhtunkhwa
Peshawar.

2) Director General, Health Services,
Khyber Pakhtunkhwa Peshawar.

3) District Health Officer, Mansehra.

4) Muhammad Khursheed son of
Rehmatullah, Chief Clinical Technician
(Radiology) District Headquarter
Hospital, Kohat.......cce...... Respondents

214[17« WRIT PETITION UNDER ARTICLE 199 OF

THE CONSTITUTION OF ISLAMIC

/I/ﬂ / REPUBLIC ODF PAKISTAN, 1973 TO THE

," EFEFCT THAT PETITIONERS BEING AT

PAR WITH RESPONDENT NO. 4 ARE

£r ED- TODAY, ENTITLED FOR PROMOTION TO BPS-16

AS '~ CHIEF CLINICAL TECHNICIAN

[RADIOLOGY]. PROMIOTION ORDER OF
%m‘d}t\fonal Registrar

e mreesntncend v e vas e ant v

RESPONDENT NO. 4 NO. 18104-204/AE-II

shawai High Cou#t DATED PESHAWAR THE 24.07.2013
howrabagl - Bench ISSUED BY RESPONDENT NO. 2 IS BASED
/7 . ON MALAFIDE AND UNLAWFUL THROUGH
L/ /) WHICH PETITIONERS WERE DEPRIVED

- - OF THEIR LAWFUL AND
CONSTITUTIONAL RIGHTS AND
RESPONDENT NO. 2 IS BOUND ' TO
PROMOTE PETITIONERS IN THE CADRE
AND BPS-16 AND ISSUE THE SAME
ORDER IN FAVOUR OF PETITIONERS.
FURTHERMORE, RESPONDENT NO. 2
MAY ALSO BE DIRECTED FOR

e COPYCORRECTING THE INTERVEENING STEPS
TAKEN BY HIM AND OTHER

( CenificoI0BE

© &

Peshawa' “gn .

Bené
apbonadad 76 Aete 7




JUDGMENT SHEET |

IN THE PESHAWAR HIGH COURT, -
ABBOTTABAD BENCH, B

JUDICIAL DEPARTMENT

W.P No. 609-A of 2013

JUDGMENT

5 te of hearing «?5\"272/“;20/9 '

p'pellént(S)/?etitich:er (s) /V/M/ﬁ/)mm/z /;/MQ,MJZ

N YN
Respondent (s) ~“2e o~ 1[01//\ F&aﬂ/i@%;gj.@f_

MRS. IRSHAD QAISER, J:- Muhammad

Naheem and Babar Shahzad, petitioners seek
the Constitutional jurisdiction of this Court
praying that;

"Direction should be
given to respondents
No.1 to 3 for
promoting petitioners
to the rank of Chief
Technician in BPS-1i6

as promoted to
respondent - No.4
including all back
benefits.”

2 It is admitted fact that the

QY{IL:

Pestiawar ngn Court
&hbotiabad Rench

220 nger Seca]s Acts Qrdms)

controversy involved in this constitutional




~ &" petltlon relates to the terms and condltlons of-
| service of Civil servants, therefore, the Service
Trlbunal has the exclusive jurisdiction in the
fnatte_r, while the con'stitutional jurisdiction of
/
thlS Court is barred” under Article 212 of the
Constltut:on Sof Islamlc Repubhc of Pakistan,

.

S /
1\973/,#Thus thIS’COUFt cannot proceed with the

dismissed.
Announced: |
25.02.2014

Certified 1o be Trye Cop,

Byuihurized Unce &xa?é Ac CTs.
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Naeem | and | others Versus
Government of Khyber Pakhtunkhwa
and others) is hereby extended to these
14 (fourteen employees of the SAC
Project as well, and appeal lodged by
them is hereby accepted).

9.  That in view of the aforesaid decision of the Competent Authority, the
appellant and other ernpldyees were given their financial benefits. However,
their case regarding seniority and promotion was kept untouched illegally.
Therefore, they again approached the Hon’ble High Court, Circuit Bench
Abbatabad, for the above relief. This time the Hon’ble Court held that the
matter exclusively falls within the domain of Service Tribunal by virtue of
Articte of 212(3) of the Constitution- of Islamic Republic of Pakistan
1973 and as such the writ pet1t10n was dlsmlssed for lack of jurisdiction vide
order: dated 25-2-2014 (Copy of order of High Court is appended as
Annex G). :

10.  That thereafter, the appella_pt preferregl a departmental appeal with the
Director General Health Services, :Khyber Pakhtdnkhwa Peshawar
(respondent No. 2) on 7-8- 2014 praying therem that his semorlty may kindly
be reckoned from the date of his initial recrultment and that he may also be
given two steps promotlon as Clinical Techmclan (Radiology BPS-12) and
Chief Clinical - Techniciax{‘ (Radiology B-16) which ‘:had been given to
respondent No.4, similarly;placed err;ployee (Copies' of de'partmental |
appeal and promotlon orders of respondent No.4 are appended as
Annex-— HI1& J)

11.  That the departrnental appeal filed by the appellant was not accepted and he
was given seniority from 1—3-2008 instead of 12-8-2004 and no finding
whatsoever was glven on the second i 1ssue of two steps promotlon (Copy of

rejectlon order i is appended as Annex-K)

11.  That the appellant now ﬁles this appeal before this Hon’ble Tribunal

inter-alia on the followmg grounds -

GROUNDS OF APPEAL

A..  That the respondent No.1-3 have not treated the appellant in accordance

with law, rules and policy on the subject and acted in violation of Article 4 :
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) OFFICE OF THE MEDICAL SUPERINTENDENT. @
KING ABDULLAH TEACHING HOSPITAL MANSEHRA
Tel: 0997-920096, Fax: 0997-304707: email: msmansehra @‘yahoq.c‘_orh - ‘
7 Website: www. kathmansehracom T 7 ¢
4
: ‘No?? g, / 7_/
E _ ~ Dated 07.08.2014
To
The Director General , l
_ Health Services :
! Khyber Pukhtunkhwa Peshawar
Subject: - APPLICATION OF MR. MUHAMMAD NAEEM JUNIOR
CLINICAL, TECHNICIAN (RADIOLOGY) BPS-09 OF KING
ABDULLAH TEACHING HOSPITAL MANSEHRA
Please find enclosed herewith an application in respect of Mr. Muhammad-
Naeem Junior Clinical Technician (Radiology) BPS-09 of King Abdullah Teaching
Hospital Mansehra regarding including of ther name in the Provincial Seniority list.
o
It is requested that the name of above mentioned JCT Radiology may
please be included in the Provincial Seniority list. (Necgssar){ documents attached).
His bio-data is as under: -
1. Name - Muhammad Naeem
2. Father Name - Muhammad Idress
3. Date of appointment : - 01.09.2004.
' : \
. Og\\
' ‘ ' ' @ uv?—‘*“‘?:g‘:?\w\'
_ - L9 \"\“t??*%' ..
X G
‘ %/G’ @ Medical Superintafller
f@, King Abdullah Teachingr -
: RN Hospital Mansehra &)87
- , ,
P
s




P

ATE GENERAL JEALTIH SERVICES

N.W.F.P PESHAWAR' o~ >
\D Al communications should be_

: addressed to lhe Director General " |7

Health Services Peshawar and not ’

ECTOR

L}
10 any offiglal by name.
€-Mail Address:  nwiodohs@vahoo com Cl ey
Office Ph# 091 - 9210289 ERRE
7D Exchanged 091-9210187 ‘
. - ]

0919210198
0919200230  «

_J

Fax ¥

L/

OFFICE ORDER

the following

with innnediate effect:

their promotion oy Clintead Techmeiun Radivlayy 8

al accorded by the Departmenial Promotion Comniitiee,

Consequent upon approy
d as Clinical Technicians Radiology BPS-12

JCT Radiology (BPS-09) are hercby promote
1

| ’ oy J PRESENT PLACE oF
SN0 NAME/F/NAME OFFICIAL :
b . ! POSTING.
E—l. Abdur Rahman DHQH KDA Kohat
E 2 Meohainddin DHEH K&I“QK
s Khursiid Jﬁ-i_lﬁ “fansehra ’
i 4. bl dziz BBSH Abbotabad ® M.&}

wiendable for unother perivd of one year. On
» are hereby ordered with

They will he on probetion for o period of e yedr.

.
PS-12 the followg posting / trunsfe
'Y . - .
x

B e

immediate gffect.
SNO. | NAME/EINAME OFFICIAL FROM T0 REMARKS {1+
t Abdur Ralunan D1 KD Kol DHQI KDA Kolat Against  the -
» Vacant pust P
X Modnaiwdidin DHpit sKarak ! DHQ.H KARAK -du- S |
RS Kluorslud . |BHQH Shanedird | et Viansehira -do- s
.. Abdul Aziz . BESH Abborab | 474 Abbartabud T edo- '

‘ I

-
I (S-’) - / .S
Aot / // . DATED PESHTHE i fﬂ':!u(}

. M Sirafued Din Burki, President, P

SO REEEREEX V
DIRECTOR GENERAL HEALTH SIEI{\'ICI-ZS‘
KUY BER PARHTUNKEHWA, PESHAWAR

AN

Copv fo sardod v e

IS, BOSH Abburpbund A
INARETII RYAI)

N ATH Abbottabad. 7]

MS. DU ) S Lansehra’ Kbl Karak
DAOs Manselira i\'uhul‘.«llrhullu/:.}.i Karak

198 10 Seerctary (o Govt of K. Pakhtenkinea Health Department, Postunwvar
14 to DG, Khvber Paktenkinea, Peslunvar

Aasistant Direcior (P10 DGHS K Pakinunklova Peslawar

’n'n'l‘.\‘ulhl/ji/t'.\’

Sywd Fudz i St I8 2 DGHS office K. Pakhtunkinea Peshawar, Co
1 -

CRPuramedivs Promotion O
A, K. Pakhiunkinve Gove: LR Pesheovar..

1w Ill/‘ll'ul\ll.hltl A secessarl ot . . coe ‘
.  Mee—va Y

a) DIRECTOR GENERAL HEALTI| SERVICE A

KHYBER PAKITUNKIWA, PESHAWAR S}( ‘\9 ‘
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; B
DIRECTORATE GENERAL HEALTH SERV]
| OFFICE ORDER:-

Conscquent upon approval accorded by the competent authority in its mectng held on 01.07.2013,
the following Clinical Tech: (Radiology) BS-12 and Jr. Clinieal Tech: (Radiology) BS-09 have been
upgraded (0 the post of Chiel' Clinical "T'ech: (Radiology) BS-16 in the light of Govt: ol Khyber
Pakhtunkhwa, Health Department Notification No. SOH-II/8-60/2005(Paramedics) dated 09.05.2019.

S.No Name/Father’s Name Place of
Present Posting
; 1. Mohiuddin DHQH Karak
; 2. Khurshid KAT Hospital Mansehra
? 3. Muhammad Arshad LRH Peshawar
4. Ijaz Mahmood Qureshi S/O Ghulam Miskeen ATH Abbottabad
5. M. Riaz Akhtar S/O Muhammag Rafiq BBSH Abbottabad
6. Mutahir Shah $/0 Syed Muhammad Karim Shah DHQH Mardan
7. Abdul Aziz S/O Haji Fazal Ahmad BBSH Abbottabad
8. Zard Ali Khan LRH Peshawar
9. Mubasherin EDO Charsadda
) 10, Asfar Khan HMC Peshawar
o 11. Faheem Ultah S/O Habibullah Khan DHOQH Bannu
12. Rizwan Ullah s/o Mchr Gul khan, KGNTH Bannu

On their up-gradation to the post of Chicl’ Clinical “1ech: (Radiology) BS-16, the following posting/
transler adjustment are hereby ordered in the interest of public service with immediare effect:-

Director General Health Scivices,
Khyber Pakhtunkhwa, Peshiwar

g
Dated Peshavwar lhc_,}‘?.._ “7/__._/'2()f.".

The Seeretary 10 Govt: of Khyher Pakbsunklowa, flealihy Depintment Peshaswar,

The DFIS FATA, Khyber Pakbtonkhaea, Peshawar,

T'he Director Provincial THealth Serviees Acadeny, Khyber Pakhtunhhwa, Peslinwn .
Medical Superintendents, K UH, LRFL FIMC Peslinwvar.

Dircctor IKD, HMC Peshawar

The All Principals of Medical Colleges in Khvber Paklinnklwa

Medieal Superintendent, Maulvi Amcer Sliah Memorial | Tospntal Peshiawie.

All District Health Oflicer in Khyber Pakhtunklina, Provinee.

. Medical Superintendents, DHQ Hospitals in Khyber Pakbtanklva.

10. Medical Superintendent, City Hospital Kol Read, Peshawar.

T Merdies? Sinvointondont Pediad Con b 1T L

\}[ﬁ;’g;(y./ ﬂ/ 4 9 "}0 9/;\1;-\'11

Copy lorwarded to the: -

S. No Name/Father’s Name From To Domirile Remarks
L Mohiuddin DHQH Karak DHQ (H) Kmak Karak Agginst the
vaicant post
2. Khurshid KAT Hospital Mansehra DHQH Kohat Mansehra -do-
3. Muhammad Arshad LRH Peshawar LRH Peshawar Peshawar ~lo-
4. | ljaz Mahmood Qureshi $/0 Ghulam ATH Abbottabad ATH Abbottalad | Abbottabad -do-
Miskeen
5. M. Riaz Akhtar S/O Muhammad BBSH Abbottabad ATH Abbottabad | Abbottabad ~lo-
Rafiq

6. Mutahir Shah S/0 DHQ H-Mardan STH Swat Mardan -do-

- Syed Muhammad Karim Shah ' '

ST Abdul Aziz S/O Haji Fazal Ahmad BBSH Abbottabad DHQ H Dir Lower | Abbotiabad ~lo-
8. Zard Ali Khan I.RH Peshawar KT Peshawar Peshawar «do-
9. Mubasherin 1:DO Charsadda ATTQ (I'D Ghallna Charsadda «lo-
10. . Asfar Khan HMC Peshawar NBM Flosp: Peshawar nes

’ Pesliwar
11, Faheem Ullah S/O Habibullah Khan DHQH Bannu DHQ Teaching Bannu -clo-
Bannu
12. Rizwan Ullah s/o Mehr Gul khan. KGNTH Bannu KGN Teaching Bannu -do-
. Hosp: Bannn
Sd/xxxxooexxx

A — A g e
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12.
13,
14.
15,
16.
17.
18.
19.
20.
21.
22.

&8 | ?*
P&

Accountant General, Khyber Pakhtunkhwa, Peshawar
All District Accounts Officers in Khyber Pakhtunkhwa, Provinee,

All Agency Surgeons in FAT A/ FRs Khyber Pakhtunkhiwa,

The all Agency Accounts Officers m FATA/ FRs Khyber Pakhtunkliwa,

I/C Gynaccologist, Govt: Maternity Hospital Peshawar

President Paramedics Health Deptt: KPK Peshiwar,

Incharge, Paramedics Promotion Cell DGHS Oflice Peshawar.

Oflicials concerned.

. Personal Files. :

P.A to DGHS, Khybpr Pakhtunkhwa, Peshawar.
P.A to Director {Administration) DGHS Oflice Peshawayr,

. PAto Dcpuly Director (Personnel) DGHS Ollice Peshasvar,

For information and nceessary action,

7 - Ny

e

1 Services, -
Khyber Pakhtunkhwa, Peshawar,




Avwar K

DIRECTORATE GENERAL HEALTH SERVICESs
KHYBER PAKHTUNKHWA PESHAWAR
No_B25 6 /Personnel (Promotion),
Dated__/¢ / ) /201 |

: et
v King Bbdallah 18" t
A . 53

The Medical Superintendent ,

'King Abdullah Teaching Hospital o .
Mansehra. gguaire ——
SUBJECT: APPLICATION OF MR. MOHAMMAD NAEEM JUNIOR CLINICAL

TECHNICIAN (RADIOLOGY) BPS-09.
Dear Sir, _ -

I am directed to refer to your letter No. 2847/ dated 07/08/2614 on the

subject noted above and to state that the name of the application has been included
m the senionty list of JCT Radiology) w.e.f 01.03.2008 from the date of his regular

appomtment.

“
T
SERVICES KPK, PESHAWAR.
Gopy 4o mp: Momad ticon 57
i Lactrigy 43 B b

/YL%J & N %&

Medical Superintendent.
King Abdullah Teaching

\\' Hospital Maneohra
Yo =
2N s@{%’; B

Szt -

e
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BEFORE THE HONORABLE CHAIRMAN.,

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
Appeal No.1428 of 2014
MUHAMMAD NAEEM ....... (APPELLANT)
| ‘ Vs
| SECRETARY HEALTH & OTHERS ............. (RESPONDENTS) -

Writtenreplv on behalf of Respondent No.1.2.3

NN

-

PRELIMINARY OBJECTIONS

That the appellant has got no cause of action.

That the appellant has got no locus standi.

That the instant appeal is not maintainable.

That the instant appeal is barred by Law.

That the appellant has filed instant appeal on malafide motive.

That the instant appeal is liable to be dismissed due to mis-jounder
& non-jounder of necessary parties.

Para-wise reply

1

2.

Para No.1 pertains to record.

M. Khurshid was initial-ly appointed on 01.01.1984 as X-Ray .

Attendant and was promoted as X-Ray Technician on 12.08.2004.

Para No.3 pertains to record. -

Para No.4 is correct to extent of regularization of M. Khurshid on
22.09.2004 rest of Para is in correct. Services of M. Khurshid were
regularized in accordance with Law and benefit was rightly
extended to M. Khurshid as per rules and regulations.

Para No.5 is incorrect. Competent authority has rightly issued the
orders which. are w1thm the four corners of Law, rules and
regulatlons ;

Para No. 6 is correct.

‘Para No.7 is correct.

Para No.8 is correct.

Para No.9 is incorrect. The Judgment of honorable hig'ﬁ court has

~been complied with in letter and spirit and all the benefits which

could have been awarded to-them were given, hence also the

honorable hlgh court did not entertain the petition and rejected the
same. :



10. Para No.10 is correct to extent of appeal rest is in correct.
a. 11. Competent authority has legally decided the case/appeal and
) ¢ . seniority was given in accordance with rules and regulation the

B appeal was rightly rejected. (order is annexed).

12. Appeal is liable to be rejected

Grounds

A. Incorrect. All the departmental proceeding are within the four 4
corners of Law and no violation of any legal right has been done.

B. In correct, Law cited in the ground does not attracted to the case of
appellant, hence the appeal was rightly rejected

C. Is correct to extent of adnr;mstratlon of Justice but no injustice has
been done ‘to appellant®and . case of appellant was dealt in
accordance with Law

D. Incorrect. Order of authority are in accordance with Law.

, , -E. Incorrect, appeal was decided in accordance with Law. '

' F. Incorrect. The competent authority has passed the impugned. order
after due application of mifa by applying the principle of

- administration of justice.
G. Incorrect. The impugned order is according to Law.

r

|

H. Incorrect. Order is in accordance with Law.

I. The. respondent also seek permission of this tribunal to arise
additional grounds at the time of argument

It is humbly prayed that appeal may kindly be dismissed.

1.-Secretary Health _ . 2. Diréctor General
Govt. of Khyber Pakhtunkhwa, Health Services >

Peshawar ' Khyber Pakhtunkhwa

’5
3. Distri\H Eegll‘l/}\l/gf)ﬁ ;

Mansehra

!




BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR,

LER A S - - ' B

APPEAL NO: - 1428 OF 2014
Muhammad Nacem S/O Muhammad.Idress ,-----=------—(Appellant)
Junior Clinical Technician (Radiology) :

King Abdﬁllah Teaching Hospital Mansehra

‘VERSUS

B o Secretary Health Khyber Pakhtunkhwa & others -.--—--Q-------;---(Respondenté)

|
|
i_ | o . AFFIDATE

[ Dr. ‘Sardar Muhammad Bashir District Health Officer Mansehra do hereby solemnly
affirm and declare on oath as respondent that the contents of parawise -written comments are
correct and true to the best my knowledge and behalf of that nothing has been concealed from his

‘Honorable Court.

DEPONENT

mgmm
District Health Offic
Mansehra -

shir




KHYBER PAKHTUNKWA SERVICE TRIBUNAL. PESHAWAR

No. 2411 /ST Dated _2 /11/ 2017 | \

To ) o
" The Director General Health Services, -
Government of Khyber Pakhtunkhwa,

Peshawar.

Subject: - JUDGMENT IN APPEAL NO. 75714282014, MR. MUHAMMAD NAEEM &
OTHERS. :

I- am directed to forward herewith a certified copy of Judgement dated
2.11.2017 passed by this Tribunal on the above subject for strict compliance'.

4

Encl: As above ' x

KHY_BER PAKHTUNKHWA

SERVICE TRIBUNAL
PESHAWAR.

- T
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