0432016

|.‘¥ .

Counsel for the appellant and Mr. Muhammad

Jan, Government Pleader for the respondents present.

2. At the outset, the question of lack of jurisdiction

of this Tribunal wés raised by the AGovemmcr-lt Pleader on
the ground that' the issue involved in this appeal is that of
“ﬁpgradation” which does not fall in ambit of terms &
conditions of service of a civil éervant which has been 0
held by the Larger Bench of the august Supreme Court Qf
Pakistan in its recent latest judgment daled 17.2.2016 in
Civil Appeals No. 101 & 102-P/2011, titled “Regional
Commissioner Income Tax, Northern RegiQﬁ, Islamabad

etc. Versus Syed Manawar Ali and others”.

3. It was not disputed on behalf of the appellant
that the issue involved is that of upgradation of the
appellants. With the assistance of the learned Government

Pleader, we would like to reproduce relevant portion from

- the said judgment:-
. b TN

“The aforesaid definition of the expression
“Upgradation” clearly manifests that‘ it cannot be
construed as promotion, but can be granted through
a policy. In faét, this Court in the judgment titled as
Ali Azhar Khan Baloch vs. Province of Sindh (2015
SCMR 456) and an unreported judgment of this |
Court passed in the case of Chief Commissioner
Inland Revenue and another vs. Muhammad A fzal
Khan (Civil Appeal No-. 992 of 2014) has held that -

the issue relating to upgradation of civil servants

can be decided by a High Court in exercise of its




constitutional jurisdiction and bar contained under

Article 212 (3) of the Constitution would not be
attracted. The policy of upgradation, notified by the
Government, in no way, amends the terms and
conditions of service of the civil scrvént or the Civil
Servants Act and or the Rules framed there-under.
The Service Tribunals have no jurisdiction to
entertain any appeal involving the issue of
upgradation, as it does not form part of the terms
and conditions of service of the civil servants. The
question in hand has already been answered by the

aforesaid two judgments of this court.”

4, 1In the light of the foregoing brief discussion, this

Tribunal is of the view that since it lacks jurisdiction to

adjudicate upon this appeal, therefore, the same is

directed to be returned to the appellant, alter retaining

its copy, for presentation before the competent/proper

forum, if so advised.

ANNOUNCED

04.03.2016

MEMBER MEMBER



oy .2:.'1
= .
S
P 2 !
=~ - ~? o N 4:"
\‘5', A\ -

D e e 4

Vide order sheet dated 07.12.2015 in connected appeal No.

246/2012 this appeal is adjourned to

READER
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vide order sheet dated 27.9.2013, in connected appeal No. 246/

2012 this appeal is adjourned to 26.8.2014.
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Vide order sheet dated 27.9.2013 in connected appeal\No.246/

this appeal is ad]ourned to- %'—’/ / [7

Vide order sheet dated 27.9.2013 in connected appeal No.246/
this appeal is adjoumed to / ( —~4 §
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Vide order sheet dated 27.9.2013 in connected appeal No.246/

this appeal is adjourned to

24
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READER

Vide order shee:tf d;;ted 27.9.2013 in connected appeal No.246/

this appeal is adjourned to
. | READER

Vide order sheet_’ d:étted 27.9.2013 in connected appeal No.246/

this appeal is adjﬂdﬁrned to-

READER

44‘;,«.-.:: Ce e et

Vide order sheet dated 27.9.2013 in connected appeal No.246/

this appeal is adjoumed to

READER

Vide order sheet dated 19.9.2013 in connected appeal No 246/

this appeal is adj oumed to

READER




07.05.2013 No one is present on behalf of the appellant. Mr.Khurshid \
Khan, SO with Muhammad Jan, GP for the respondents present.
Notices be issued to the appellant and his counsel. To come up
for rejoinder on (4.07.2013.

4.7.2013 Qouhsel for the appellant and ‘M. Muhammad Jan, GP
'witr_i'l for the 'rgqunétghts- present. The Tribunal is incomplete,

therefore, case to come up for the same on 27.9.2013.

-

EADER

27.9.2013 Vide order sheet dated 27.9.2013 in connected appeal No. 223/2012, ‘
this appeal . is adjourned to }8.1 1:.2013.

. N ——— R
+ . . /
Vide order sheet dated 27.9.2013 in connected appeal No. 223/2012,
this appeal is adjournedto __ D712 -~ |75
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Vide order sheet dated 27.9.2013 in connected appeal No. 223/2012,
this appeal is adjournedto % (7> /1.
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Vide order sheet dated 27.9.2013 in connected appeérNo. 223/2012,

R .
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this appeal is adjourned to - P~ U~ “/\ . Y




4.9.2012.

27.11.2012

31.12.2012

'12.3.2013

]
i o !!“M‘J!h-d

Khattak, AAG for the respondents present. Mr.” Mosam Khanm
also appeared a;nd :stated that copy of appeal has not been
provnded to them{ A copy provuded to him by Moharrir of the
court to-day. Tollr come” up for written reply posstlvely on

23.11.2012. \ £

Junior to coun%el for the appellant and Mr. Sherafgan'
Khattak, AAG wuth’éAbbas Ali, S.0 for the respondent present -

' and requsted for further time. To come up for wrltten reply on

3112202 | - I
4

4,\)

‘MEMB‘l (@E‘
l
R

m,- .

w-.t.;uv-\

PRy s
sq;,;-

" Counsel for the appellant and AAG w:th Khursheed Ali,

, SO for.the respondents present. Reply filed. Copy handed over |

to counsel for the %’ppellant To come up for re]omder on
12.3.2013. \ B ‘ -

— MENBER

1

. R REN
- N

o m - .
M'tvv-ﬂpw‘*

wa-‘ﬂ-'

Counsel for the appellant and AAG with Khursheed Ali S O L

.

Clerk to counsel for, the appellant and Mr. Sherafgan

" for the respondent¥present None for the appellant present
Notaces be issued to appellant and his counsel. To come up for
re;onnder on 7.5. 2013
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9.42012 This case be put up before the Final Bench Jz

T - S
"*b B S E ‘ s
l ‘7
9.4.2012. - Counsel for the appg—:ll;éinl present. He contended théjlt the
, : Co P i
Cbenelits of llfijgl'ililtitw|1 “piven to other ‘cbllcz»\gucs ol}' the o f,
appéllant,’As per 1996-SCMR-1185, the appellant is entitled to L
the same treatment. He further contended that the earlier Lo
notilication do not include the restriction vl one liiu‘c? and :
personal and were effective: from the date of _comple'tioﬁ (SF 10
years service inclusion of (one time and peréonal) énd ‘with
immediate effect is contradictory to the carier notification. £

Points raised need consideration. The appeal is admittéd to
regular hearing, subject to all legal objections: The appellant'is
directed to deposit security and process fee within 10 days. |

Thereafter, notices be issued to the respondents for submission

of written reply on 7.6.2012.

for further proceedings.

Counsel for the appellanf ‘and Mr. Arshad Alam,
AGP "with Mashal Khan, Litigation Officer for the

respoﬁdent prcsént and requested for further time. To come

7.6.2012.

up for written r ly on 4.9.2012.

Meml
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9.4.2012.

9.4.2012

Counsel for‘the' appellant present. He contended thét the

benelits of upn:dallon given to  other colleagues -()f the

appellanit. As ~l,)cx‘ [996-SCMR-T185, the appellant is LI][I“Ld to
(he same " treatment. He Further contended that the c:;u‘ll'cr
notilication do not include the restriction ol” one time: and
personal and were eftective [rom the date of complmon ol 10
vears serviee inclusion ol (one time and personal) and \\'llh
immediate efféct s contradictory to the carlier nott!‘ncaﬂOﬂ.
Points raised need constderation. The appeal is admitted to
regular hearing, subject to all legal objections. The appellant is
directed to deposit security and process fee within 10 days.
Therealler, notices be issued to the respondents for submission
of written reply on 7.6.2012.
’ MEMBER

This cabc be put up before lhu F mdl Bc,nch

for further pr()cccdms_,s

CHAIRMAN

¢
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S.No

ate of order
proceedings

Order or other proceedxbgs with sxgnature of Judge or Maglstrate

2

3

20/02/2012

The appeal of Mr. 'Shaukat . Ali  SET
submitted today by  Mr. CAmgid Al Advocate

may be entered i in the Insututlon Reglster and. put up to the
Worthy Chaxrman for preliminary hearmg

RL@%

'ﬁ _This case is entr usted to anary Bench for Prelunmary ,

Hearing to be put up there on Q ‘,5\ ~2 = hg\v [ 9«»\\\ -

.

3




- _gau{«)t/w' CET

o
~.

e 2 . "4‘-‘-'-. o .
' ‘Q'Before the Khvber pakhtoon klhwa Service Tribunal Peshawar

Service Appeal No---i_s:[ ------ of A20‘l$

~ (Appellant)
Versus

Gov’t of K.P.K through secretary Education, Peshawar

..................................................................... (Respondent)
INDEX
-1 S.No. | Description of documents Annexure | Page No. ]
1 Copy of service appeal with| 1 - 3
| affidavit
2 Copy of appointment order in BPS-| “A” -4
- 115 i
3 Copy of notification  dated| “B” 98
| 24/0€/2007 - ,
4 Copy of notification dated | “C” . Q
26/01/2008 ‘
5 Copy of notification dated| “D” o1 |
25/05/2010 - | |
6 Copy of judgment dated 03/07/2009 | “E” tu=1§
7 Copy of judgment dated 23/02/2010 | “F” N-2)
8 Copy of notification  dated| “G” Y
03/11/2010 B ]
Copy of departmental appeal “H” 1y
10 |Copy of notification = dated| “I” | 5 U
19/10/2009 ) | :
111 Wakalat Nama ' ,
| Y/ %
Appellant '
Through:
Amjad .
Supreme dreof Pakistan

At Mardan

Cel No. 0321 988 2434
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4/— Before the Khyber pakhtoon khwa Service Tribunal Peshawar w

?Aauudl& S’ET dov/f b‘% Schov[ g1 Kavelare e

: )0

5.

Service Appeal No- 3\?, of 2013

(Appellant)

: : Q'O o
‘ Versus | My . _géz Z: ‘
Gov’t of K.P.K through secretary Education, Peshawar

..................................................................... ( Respondent)

'APPEAL U/S 4 OF THE SERVICE TRIBUNAL ACT, 1974

Sir,

The appellant humbly submits as under:-

" That appellant was appointed as a SET Teacher on L2:7: 99 and

placed in BPS-16
(Copy of appointment order in BPS-15 is annexure “A”)

That respondent (Finance department Gov’t of K.P.K issued notlﬂcatlon
dated @4/@8/207 for up-gradation of post.
(Copy of notification dated @$/6%/2007 is annexure “B”)

that respondent issued notification dated 26/01/2008
(Copy of notiﬁcation dated 26/01/2008 is annexure “C”

that vide notification dated 25/05/2010 appellant s post’ is upg1 aded to

2//)/BPS.H

(Copy of notification dated 25/05/2010 is annexure “D”).

That in consequence of sald notification, appellant is allowed up-
gradation of posts with immediate effect instead of date ot completion of
10 yours service vide notification dated 25/05/2010.

That appellant is equipped with the requisite qualification as enVisaged in
the notification for up-gradation of posts. :

That as per judgment dated 03/07/2009 of this Hon’able tribunal in
numerous appeals up-gradation has been granted w.e.t 01/10/2007.
(Copy of judgment is annexure “E. '

That vide judgment dated 23/02/2010 this Hon’able court has accepted
identcial cases and implemented by the department.

(Copy of judgment dated -23/02/2010 is annexure “F”) and
(notification dated 03/11/2010 as annexure “G”),

f Qwabe
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9.  that there are no promotion prospects of appellant i.e SET teacher
whereas 93% quota for grade-18 and . 19 is allotted to subject specialist
and quota of set is only one percent and that too after 28/30 years and
91% set teachers stand retired in the same grade. Thus appellant is
discriminated and no regular promotion is granted to appellant.

- 10.. That as per rules/ practice of department appellant is entitled for one
premature increment but the same has no been granted to appellant.

‘11.  That appellant filed departmental appeal but remained unresponded even
after lapse of 90 x days.
(copy of the departmental appeal as annexure “H and Notlficatlon
dated 19/10/2009 is annexure “I”).
12. That as per 4 tire formula for promotion 50 posts in 17 then 34 posts in
" 18 then 15 posts in-19 and one post in 20, which means deprivation of
promotion to appellant in reality/ practical sense i.e 1-15-34-50 formula.

13.  That thus this up-gradation to BPS-17 is needed to be treatéa as regular
promotion for the purpose of BPS-18,19 , 20 and not treatment of the
same as selection grade for financial benefits only.

14. That as per policy appellant is entitled for the " advance premature
i increment.

15. That non-grant of up gradation to PBS-17 w.e.f date of completion of 10
. years services per judgment of service tribunal dated 03/07/2009 and
dated 23/02/2010 and non-deleting condition of one time and personal
only inspite of notification dated 19/10/2009, non-grant of advance
premature increment on promotion/ up-gradation and non-treating instant
up-gradation as regular promotion for-BPS-18,19,20 are illegal, against

law and facts on following grounds:-

GROUNDS:

A.  Because earlier notification do not include the restriction of one time and
personal and were effective from date of completion of 10 years service
inclusion of (one time and personal) and with immediate efl‘ect is
contradictory to the earlier notification/ judgments.

B:  Because up-gradation of posts is given effect and not up-gradation of
civil servants.

C Because principles of promissory eétopple and locus poenitentiae are
~_ applicable to the case of appellant with all force.

D.  Because valuable rights has accrued to appellant and the same cannot be
snatched:. :

E:  Because neither the competent authority nor departmental promotion

committee can cross the parameters of notification issued by the Gov t
and finance department.

s . = '
. 4
S . . . o . 7
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Becauseésthere is no need of even D.P.C as it is up-gradation.

Because premature advance increment is right of appellant which has
been withheld for no good reason.

Because instant up-gradation is in fact promotion to-BPS-17 for all
practical purposes i.e promotion to BPS-18,19, and 20.

Because as per judgment of this Hon’able tribunal the benefit of giving
effect to up-gradation from 01/10/2007 i.e dated of notificalion cannot be
snatched from appellant as appellant is similarly placed to judgment
holders, reliance is placed on 1996 SCMR 1185, SCMR 2009 page-|

- It is thereforé, humbly p-rayed' that order/notification dated

~ 25/05/2010 may please be modified by treating same w.e.f dated of
~ completion of ten years service and omitting one time and personal

from the same. Instant up-gradation/promotion may please be

_ treated as regular promotion for the purpose of BPS-18,19 and 20.

Appellant be granted premature advance annual increment on
promotion/ up-gradation.

Any other relief deemed fit, which is not specifically asked for
may also be graciously granted.

Dated: 20/084201}-

Through:

~ AFFIDAVIE

I, do hereby solemnly affirm and declare on oath that the contents of

appeal are true and correct to the best of my knowledge and belief and
nothing has been concealed from this Hon’able tribunal. .-~

Deponent /(éz

n
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Appellant ’Vé{’
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Onthebasisof 10years 1.~ |13 ™

A

* | Mistress of Pdmary School BPS-07- | Teichur in BPS-09 -
‘c.'r BPS-09 T BNB',Sc.'atleamwin
S y e 3 SR W .;Dtplgma in EducauonlCT

e - ', . P o

.| AWVCT (Tec mncnl)llndustml .
ArtsfHome Fcanormcs BPS 09 Z» .

B. rVB Sc. at lo‘xst 77 Diviston with | !
Dsploma in Education/ Certificate . |
ﬁ'oletectome of Curriculum &
Taschers Education NWFP
Abbottabad In Agro, Tech/
Indusmal Ants/Home Economics:

5, | DM, 1BPS-09 | . Lt

l‘)ruwlng Maator Courds, © ¢

e e - o e
D A/D.S¢, atlanst 2 Divisiop with | 1. |08

~ 146, | PETBPS-09

.

JOPE :

D.A/8, 8¢, at feast “""Dwuion with. | 1§ -

7. | Que¥Qaria DR 307 -

‘Division and Sanad in Qir'w

Hafiz-e-Quran with SSC at least 2r !. I

- | requisie oxpe

§, [ SSTs/SST Techi/Agl; wuh .

Sr. SST/Sr. SSF Techi/Sr, SST
Agri: BPS-16 D

erjonce tenamed as BESME/MA hdu. or equwulont ‘

M.A/M.Sc, ot Tonst 27 Division with 117

quallﬂcmon CRRREE IR S P

19 - | DPE BPS-16

M.Sc. atleale Dnvnslonm(HPE) 1y

10; | lera.nun BPb 16 -

lLN ‘"¢ Division -

Master degree in Library Sucnce at. |17

o .
g il

ey

3 - 2 IS 'lhe ’Promouor.lDu ecl R.cruumem agumst lhe upuraded pos(s oh&"
edure and In accordance Mt.h the Service Rulos to be fmmed mmuan ex

e mad: :

o,
R «'

g

-as'per laid’ down pfec
1o the rclcum ptovisions ot the NWED

Transfer) Rules-1989: read with ‘be NWH‘

t.nvul Servans’ (Apponmmcm, Promption & ;.
(..wal Servants Act, 1973 in the hght of thc 33

?
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mocling held on bb 09- 2007 o(’ the” commintee constituted vtdc Schools & Litcracy
Departnent Notifichtion No, SO(G) S/ /2007 datéd 01.05-2607, '

. »
‘s .

Audt copy may plua;t. be p:cpared and scm to this Dt.panmer-t for
authontication/signhture,

/’{ (' f
Su.l.u)n thccr (I"R)

FrL Bndst of ovu\ No, &Dun. - . - ‘

Copy for mformnu m'&. ncccssory uction to; . s el

Accout lani Gcncral N’WIT’ . .
Dircctof Schools & Litcracy NWEP I’c'.hnwnr

Dircctof of Education FATA NWFP Pcshnwnr : ~ ’
PSO to Chief Minister NWFP

PSO to Chief Secretary NWFP

PS to S¢cretary Finance Départment NWFP . . , et

R R X AT,

All Dl.s nct/AL.oncy Accour\ts Ofﬁccra in NWPP

TN

'Y

.
N
B e Ls




. u’ "u') lU\h‘lZI\'l Ol' NWI‘P
I .'I/,\.N 5' DEPARTMENT

v . . ) ) o

:"NO FD/QOIY'RHO- ’7007 In supuc..sxon of lhl' Dc.pumm.nt s lcttcr No. SO(FR)]O- IS
t‘[ Wt

"”’(B)/"OO u.ucd 01 lQ«"OO? mu in pm.,u:mcc. ot .the dt.cnaxons of the mt.ctmg hg!d. B
J\I‘. a

kX f.-um}icn thc (l.uumanshlp of . Sccu.tur)' Ls(abhshmum on l~2006 the Compctcnt'." L. !

e e T ..l:: co :
:.Authomy i% ,)u..nacd 10 allow upgradatmn for the. m.u'n SN of*~ thc 'po.,tb as pcr dctalls S ST
'J!J'J"\u l"

AU K R i
o fqgwcn{iclowwot J 10-2007 [/_ s e . R T :

Ao Pt e N . R
.: ISNO Dxx:tm[,l)(.sxgn.ttwn coo j 7 Qualitication . . pr,ndcd o T ;'
S ‘[»' 2 'and Pay Seale. : ___ ) ' “Scale L N ced it
i . |- Rrimury School ‘Teacher . | FA/FSe™ :md .arc‘ Lr'aincd . BPS-09 - T 1oh o
&5 (PST)(BPS-07). .-+ fteachers™- . - (onc timeonly) |« o i

o Peigfiary 0 Schoal . Teacher i - ~ Having, lOvcar\ service |- -BPS-12 e ° . S

T EST) o with | wequisite | © T - | (one time only)- Vo
c..\perxenc.c. 1cnan'ig.d as Head | .- :..-_L‘;.“,;.;: A IR Yy A

s Jid[ Teacher/Head +* Mistress  of |- o ” o, Vi

1o} Prinviry &.chools fBPb 0’/) A ‘ T “,i

il T(BP’ 09) BA/BSc and .u«,lr.uncd 1. . BPS-15 KT S 0

CHNS

. icachers . . | (onctime oniy) R L N -
"“'T-. .81’\ 16) o0 Wit at**lcaat ten years | BPS-17 BN R S
SR AR IR - . ... |scrvicc:Upgradation to the S / R
O A _post, >ha be, 2ade through | S Y AR PR

. ' " {DPC. -a per faid down | v Lo S

¥

|procudu L" : ' ' RREEEIN PR R

| I{‘\ﬁzjbxll'arwitll SSC.- |__.-BPS-i2 . ' . PR
..+ SECRETARY TO.GOVT: OF NWEP- - F

! pFINANCEDEPARTMENT . = ™. .-

)

)

chcpssary'éction tothe:-!
g ).Anl th\, bccrctarlt,s In \‘WFP Pcshawar. S

L2) /-\ll the'DCOS/EDOs Schools& Litcracy D(.pammnt NWFP
) j.",cu)untant General; NWEFD, Peshawar, . .
i) s Director Schools&thcracy NWEFP, Pt.shawdr.
>\' 3)¢ I':'ector ‘ol LducatxoYrI‘A"“A NWFEP, °c.shawau'

""Z’ “GYHRS 0o :Chicf*Minister, NWEP. [N

Fintda .7) eS0. t-\C‘h;u[’ Secretary, NWFP R ! Sl
- ’ 8y S Secrelary Finance Dep..r(mcnt NWEPTT A
o 9, .*Al. Dtcm\,t/Aﬁcncy Acgounils. Ofﬁcc 5 ul‘nWI‘r‘ O N
'( 5 N y - .-"'.lp;u LA . . i . ‘ o N ] o ’ SN ’: . 4
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1013 MALE $gT GEN) .
————ALE SET (GEN) |

ETs '3
dition tha

remotion: Commitee, -l

lfo

-

in
W up.gradation f}qh{BSHS
47 Female TS and.1'Maje"
t the post of SeT shaiffbe

. S.No Scniority' Apg:ilnetrgfcnt ' NI .
v . ListNo. Name of Officer as Regular Present placo of Posting. /. S .
R 1288(A) | Nazir ud in | 2688 SET GHSS Shamozai Swat I B .
) 2 756 | Mohammag Khalid m:: wném EW
ol 196_1({\1_ql\4uh:unmad Nacem Shnh““ 7.4.98 MJ?ET—EW . X
l‘_'l. J 22754 I Syed Jamil Ahmad Shan 114191 | SET Gl Ghora Bazran A.Abad g e B ’
Ff.__u}l%g:WEﬁmhf:ﬁ?ﬁT‘SE.T CHS Ko PR T I .
' " i\.h;__u‘is) w—ﬁl ) — _11._&5_)_15_55{61-!8 Dara Adam khel FR Kohat L . ’
P s Muhammad Riaz 15-04.93 SET GHSS Jamrug - . N . f
R AR | Ahmad Khan - .:)....29:01-93 - [ SET Gvns Sadda Kurram Agy - *_“ o
SR 2327038 | Ghutom riapp #0163 | e o ;\'Qﬁi'&é}?g{g\ﬁf?w";';' h%‘- S
o | 233786y '?Q}Uc{;}é'in&EJEEES"““:""'SESEH SET GHSS Kot Najeeb ulian Haripurf | o
U MuhammadFarooq Khan 10-11.94 ADO (AEO) Fata o F ] SR I
.- E . Faqir Mohammagd -- 21-05-95 ISET GHSS Tarnaab Charsadda ﬁ Lo v : '
o 2717, + | M. Fazii Knatig 23595 | SeT GHS Mullazai Tank S N
s Y oran AL T e 10-02-98 SET GHS Hisara aar‘ag(nybeq_)o‘gené@,ﬂ- .
. . - &.* - - . ; ‘
R Kamil Khan 10-02-96 ,SETGHS Sani khel, FR Kohat .+, -
[ | 6. 3530 | Mulazim Hussain 25-3.95 GHS No.2 Paharpur DIk 1
\\i' 37147 Mr.Rafq ul Ahmad ~’.’;J—Z)—(;“m .-S—E?GCMS'Chi\EraI R
§ :&2?(1-)“ “Nooruliah Jan " 6-5-96 SET GHS Shagai, Khyber A
Ea 4025(19) | Sultan Faroog - * | V83550, | SET GECMir Al nwwp o B
4025(20) | Saad Ullah Khan 18-11-97 [ SET owms Palangzai NWA -, . r il
4027 | Mr. Zia Ahmed_ - '15-1.93"__1.‘881', GHS Dherj khattak khel NSR K A,
4030 - | Mr. Abduliah 15198 |-GHS Batakara smap T
» 4032 | Mr. Masoodur Rehman [ 15-1-08 | SETGHS Kanigoram Svi™ P
. 1033  |.Mr. Mazhar Munir - | 15108 | GHSS No.a Dikhan . -
.o ]7" Mr.Mutahir shah R 15-1;93;,]-SE'GHSTorLahdi Swabi .. -
“ 40 I McMunawwar Hussaip ~ ™ 15195 | SET GHSS Aby kel Lakki
' Wbﬁ‘f—msnamsur Rehman - 15-198 | SET GHE No.3 Kohat . :
| zs. I 4042 "‘Mr. Gulzar Khan 15.1-98 I SET GHS Mali Kl Baffz Nowshera’
N . 4043 [Mf- Jehangir Khan - 15-1-93 - ISETGHS No.1 Charsadda -
I N L L 181:98 | SET GCWH Batlagram

Ao 2
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’ 681. 4949 | Mr.Wazir Khan 12.7.99 SET GCMHS;. ,Chit}ag.
662. 4951 | Mr.Mir Afsar 12.7.99 SET GHS Swabi, e *
683. _z},qsz Mr.Muhammad Rafiq.. 12.7.99 SET GHS, Malak abad Gadon Swabi
684, 4 13 | Mr.Umara Khan 12.7.99 SET GMS,Landi Marc;an )
685. | 4 .| Knurshid Ahmad 12709, | SET GMS Broze Chival . - &
@9“ 4957 Mr.Dayyar Khan 12.7.99 SET GHS,Urmal dheri Swabi. ¥ -
Gu7. 1959 . I\A_L_:ha.n‘u?i‘ad Zarif l(th;l} 13.7.99. . SET GHS Kuguzi Chitral v i
688, 4950 . -|.Mr.Fazal Ghani - 12.7.99 SET GHS,Topi,Swabl. "t . 0 ¥ -
589. 4561 Mr.Umar Wahid, 12.7.99 SET GHS,Shalhand ,Swat. R §
690. age2 | MrMir Wazir Shah 12.7.09. | SET GMS Warimoon Chitral. - $
691, 4954 Mr.Saeedur Rebman 12.7.99 SET GHS,Gumbat Mardan. ;.
692. 4966 Mr.Pervez 12.7.99 SET GHS,Bakki,Mansehra " }
693, 4967 Mr.Shad Zamin Khan 12.7.99 SET ADO Swabi. . B
694. 4988 | Mr.Khan Afzal ' 12.7.99 "SETGMS,Bazargai,Swabi ¥
695. '4969 Mr.Masood Khan 12.7.99 SET GHSS,Taknt bhai Mardan g
696, 4972 Mr.Atta Muhammad . -~ -+ 12.7.99. SET GMS,Salak Mardan. * §
897. 4973 Mr.Sarwar Khan 12.7.99 SETGHS, Manen payan,Swabif |
698, 4975 Mr.Aurangzebd 12.7.99 SET GMS khazana dheri Marda;n. © ]
699. 4976 fr.Muhammad Junaid 12.7.99 SET GHS,Jahangira,qushera‘g,
700. 4977 Mr.Gui Nabi. 12.7.99 SET GMS Jamal Abad Swabi’ 3
701, 4978 Mr.Aziz Faraz ., . 12.7.99 SET GMS,Shonghush,Chitral. ¥ K
702. 4979 Mr.Muhammad Zada. ' 12.7.99 SET GMSS,Ghari kapora Mardan
703. 4580 Mr.Fazal Rehman; 12.7.99 SET GMS,Mahal zarin abad Mardan
704. 4981 Mr.Pir Ahmad Shah 12.7.99 SET GHS,Sheikh Jana, ..»waba ¥
705. 4982 Mr.Muhammad Razaq 12.7.99 SET GHS,Ne.2 Skhakot‘:MKD % 4_]
706. 4983 Mr.Hidayatullah 12.7.99 SET GMS,Kotha.Swabi.'\ k .
707. | 4g9g4 | Mr.Fazle Raheem 12.7.99 SET GHS,Barkot Haripur. .+ §-
708. 4985 S.Tarig Ahmad 12.7,99 SET GHS,Kotha,Swabi. B
709. 4086 Mr.Muham‘mad Zarin® 12.7.99 SET GHS,No.1Mingora,Swat. §
710. 4987 Mr.Pervez Khan ' 12,7.99 SET GHSS,Gujar ghari Mardan -
1, 4900 Mr, Muhammad firam ©12.7.90. SET GHS Ghar duulatzoi Magdan -
712. 4989 Mr. Mir Akbar ) - 42.7.99. SET GHSSNo.1 Pesh Canlt § -
713, 4990 Mr.Shahid Muhammad 12.7.99. SET GMS,Bandi go!oo,Harigl{ft.
714, 7091 | Mr.Abdul Ghaffar 1270909 | SET ADO,Swabi. 4
745. 49972 Mr.Haroonur Rashid® 12.7.99. SET GHS,Shera Ghund , Swabt
718. 4993 Mc.Azizur Rehman -},gg, SET GHSS,Dheri llkpam Margan
717, 4994 Mr.Ashig Nabi 12.7.99. SET ADO Swabi. T
1o | 4995 | Mr. Akhlar Al ~Ti3795. | SET GMS,TaranSwat . - '
719. 4908 | Mr.Kifayatuiiah. 12.7.99. SET GHS,Charsadda Khas §
720. 5000 Mr.Ahmad Sultan. . 12.7.99. SET GHSNo.1 Saleem khani,Swab':
721, 5001 | Mr.Niaz Muhammad 12.7.99. SET GMS,Gulu dheri Swabig,
999, 5002 Mr.Munir Ahmad 127.099. -| SET GMS,Gahirat,Chitral. i
1723, 5003 Mr.Sartaj Khan 12.7.99. SET GHS,No.'Z Yar Hussian;§wabi.
724, 5004.- | Mr.Wisal Muhammad 42.7.99. SET GHS,Bakhshali l\flardan‘i Tk
725. 5005  |.Mr:Samiur Rehman. 12.7.99. SET GMS,Dag.lsmail. Khel, Nowshera :
726, | - 5006 Mr.Muhammad lbrahim 12.7.99. . .| SET GMS, Khat kale Charsadda v
27 | ;8007 | Mr.Sirajul Haq - 15799, | SET GCMS Mardan. ’ ‘Q
720, 5506~ | Mr.Mumtaz Ahmad - TS99, “SETEHS Dhagi, Swabi. TR -
"729. 5009 Mr.Amjad Ali - - T12.7.99. SET GMS,Husai umar abad?Mardan
730. 5010 Mr.Ghulam lsmail . SET GHS Bhoom Chitral. ;. ]g
131 5011 Mr.Rustam ’
r‘: T E0T2 " [ MrS RS
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"""“‘ fasmin, ‘ 12799 SETGGMS Psohlarakhar Pay.}{Pesh 7
Riyasat, 12.7.99 | SET GGHS Panr Swatr S
Humaira Naz, 12.7.99 rSE|T GGMS, Zoormandi hero shah . o K
Ghazala Shabnam, 12.7.99 gg??&;s.wnd Khwar ,l\:ardan o I.t
Rugia, ' ' i 12.7.99 | SET GGHS, Tourt dher S'I.wabi-
Sajida Nuzhal, ‘ 12.7.09 - | SET GGHS Mingo.‘aA Swglif-
Nizakut Ambar, . 12.7.99 SET ADO Swat B &
Falak Naz k ' 12.7.99 SET GGHSS, Shahbaz Ghari Mardan
324, 1741 | Salma Begum 12.7.99 SET GGHS Shaheen Carﬁp Peeﬁawar
. 325, 1742 Nighat Seema, 12.7.99 SET GHS, Fata Dirertoral;
326. 1743 Hayat Begum, ~ , 12,708 | SET GGHSS, Odlgram swal
327. 1744 Naila Perveen, S 12.7.99 'SET GGHSS, Matta s»vatg ,
328, 1745 Shakila Naz - { 13.7.99 SET GGHSS Skhakot Matakand
329, 1746 Almas Begum, ' 12.7.59 - SET GGHS, Charbagh Swgl . .
330. | © 174g = | Naila Perveen, - . 12799 | SET GGHS, Bara Durash KhelSwal | o
331, |- 1749 | Razava. T 12709 SET GGHSS Hathian Mardan - ’
332, 1751 { Yasmin Bibi, S 12.7.99. SET GGHS Miana Maiakand .
. 333 1753 Nasim Akhtar, 12.7.99 SET GGMS, Surok Toor Chappar Fala ’
334 1754 | Samina Yousaf, .. 12799 SET GGHS, Suban Khawar Moh:Agy
235, 1755 Gul Pari, ' . 12.7.69 SET GGMS, Wali Khet Fata
326. 1757 - | NabilaNaz, _ 12.7.99 SET GGHSS Karigar ghan;}_(h.Agcy
337. 1~ 1758 Lubna Begum, : 12.7.99 SET GGMS,Haryana Bala geshA
338, |° ‘1760 = | Syeda Rozina Kauser - 12.7.99 SET GGHS Landi Arbab Pesh
. 339, | 1785 Amina Wazcer 12.7.99 SET GGMS,Jamu shahi Khel FR Kohat,
L 340, 1767 Khalida' Jan, 5 12.7.00 SET AAEO Mohd Agency‘g .
1 341, 1772 Wahida Khan, 12.7.99 SET AAEOQ, Khyber Jamrud. T :
ey 1774 Zahida Bibi - 12.7.99 SET GGMS,Kohi bahara Fﬁ DIK S
DN, s | 776 [Femezatosr : 12.7.99 SET GGMS SRO MAgey § - S
% &} 1 244, 1780 Noor Rabia ~ ,2_7;99 SET GGHS,Subhan Khwar, Mon. Agy
: R\ ‘l‘// Ty 7o “Farnat AT "T2709 SET GGMS,Baz Mohd xorgn Agy
S et 356, | 1782(A) | Nosheena Aziz 12.7.99 SET GGHSS Chamkani Pesh
: 247. | 1782(B) | NurJabeen ‘ 12.7.99 iggﬂff&%iraga‘la Ku;am : o
1 MALE SET (TECH) e ' ' , L E
S.No Sljgéorjgy Name of Officer App(i;)i.slt‘l‘x'll‘::l;ll 2y ‘Present Place of Posting .
. Regular SET. S
] 1 - Mumtaz Khan 1742:02 ~ | SET (TECH)-GHS l.alq:pénr Karak
SECRETARY TO GOVT OF KHYBER

PAKHTUNKHWA 3
: ELEMENTARY & SECONDARY"_.
' EDUCATION DEPARTMENT o

Enaust; of even no. & date:
Copy is forwarded to:- ' ¥
1) - Secretary to Govt of Khyber Pakhtunkhwa Lstabllshment Department
© Peshawar.
2)  Special Secretary (Regulation), Estabhshment Department Govt q
- Khyber Pakhtunkhwa Peshawar. ' E
3) ©  Secretary to Govt. of Khyber Pakhtunkhwa Fmance Department
Peshawar,
C 4y Secretary to Chief Minister Khyber Pakhtunkhwa.,
5) PS8 to Chief Secretary Khyber Pakhtunkhwa.
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.29
) All Directors in Elementary & Secondary Educatlon Deoartment Khyb

Pakhtunkhwa.
7) Executive District Ofncers Elementary & Secondary Educatlon N
concerned. . . . T
8) - The Accountant General Khyber Pakhtunkhwa. ’ LT i
9) All District Accounts Officers /Agency Accounts Officers concerned D
10)  PSto Minister for EIementary & Secondary Departrnent K hyber S
Pakhtunkhwa. St
11)  PS to Secretary / Special Secretary / Additional Secretary E&S Edu o e
Deptt Govt of Khyber Pakhtunkhwa. : ST
12).. PA to Deputy Secretary (Admn) Elementary & Secondary Edu o

Depaitment Govt of Khyber Pakhtunkhwa. " - ,‘
13) ‘Officers concerned’ ' cpt e
14) - Master file v _ . . - TR
' : (ARIF JAMIL)
- . : SECTlONOFFICER (PRiMARY)
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BEFORE THE NWFP: SERVICE TRIBUNAL, PESHAWAR.

" Appeal No. 266 of 2009 -

 Date of Institution, ... - '1'8'02 2009
Date of Deasuon — 05 07. 2009

~ Haroonur Ra.,hld S:/O Ghulam Sal'Wdl l‘ll.ai Btlal Masjid Mohallah Ram Bagll’l"lardan? ‘
‘(SET Governmentt:emtlal Mode! High Schoo! Bank Road, Mardan). (Appellant) .

. VERSUS - .

‘1. The Secretary Elementary & Secondary Education Department Government -
.- of NWFP, Peshawar. -

2. The (.hlef Secretary, Govérnment of NWFP Peshawar. - (Respondents) |

APPEAL UNDER SECTION "4 OE THE_ NWFP SERVICE TRIBUNAL ACT, 1974,
TO THE EFFECT THAT NOTIFICATION NO. SO(PE)2-6/E&S/UPGRADATION/
SET DATED 27.9.2008 TO_ THE “EXTENT OF ALLOWING ONE TIME
UPGRADATION FROM _B-16--TO .BPS-17 TO THE SETS INCL UDING‘ '

APPELLANT WITH IMMEDIATE fFFECT 1E: 27.9.2008 - INSTEAD OF .
01.10.2007. : ;

'MR.(ADAM KHAN, _ Y .
Advocate. ©. bl For appellant.

L
E

MR. JAMAL ABDUL NASIR,

Addl. Government Pleader, - ':.;f " For respondents.
MR. JUSTICE (R) SALIM KHAN, - :®&w. . CHAIRMAN

MR. AEDUL JALIL KHAN, . . =" . .. MEMBER. .

JUDGMENT

Appeals Nos 266 to. 282 of 2009 (17 cases 3,00, Service Appeals Nos. 213 to 219
and 429 to 431 of 2009 (10 cases).as vytll gs in Servnce Appeai No. 200 of 2009,
are similar, and need dlscussmn and dl.,po"al at the same time. The Iearned
counse! fo,r the appellants in the ﬂrst set of 17 cases the learned counsel for the
'appellants in second set of 10 cases and the specual attorney of the appellant in
- ssngle case No. 200 of 2009 -and the A G P e<plamed the cases

a

2. . | Haroon Rashld appellant conlended that he was SET BPS-16 The
. Finance Department issued the’ Notnf catlon No. FD/SO(-R)lO 22(8)/2005 dated-
/f% 26.1.2008, vide which upgradat:on of vaiious posts of teachers in the Educatlon:
Department was ordered. It mcluded the mcumbents of posts of S.E. T with atleast
.10.years service, sub;ect to the recommendatlons of the Departmental Promotlon

USTICE (R) SALIM Kl—lAN, CHAIRMAN - The iegal issues m Serwce S
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: wrtlrrmmedrate effect mstead of 1, 10 2007 ‘fhe cases of the other appellants are

almost the same though the cases ln the second set “also contamed the

A contentlon that: ImDOSltlon ofz restrictlon of one time . and personal wa.r rllegal
agarnst law and facts The appellant of Service Appeal No. 200 of 2009 contended . }‘ \
| that she was posted as SET. (BPS 17) but grant of upgradation was delayed upto ~

"27.9. 2008 and it was granted to her wrth |mmed|ate effect mstead of the due.
R .
date - ' ’
l
3. The respondents contested the appeal They submltted that the
grant of upgradataon was for one tlme only with atleast 10 years servrce and the .

i " ‘condition of processrng the cases through the Departmental Promotlon Cdmmlttee '.

was part and parcel of the notuﬁcatlon vide Wthh the appellants clalmed the‘ =
facrllty - B ‘ | S

4. We heard theiargdfnerits a:nd perused the recond as,aforen1entioned,'

5. |  The notification dated 26.1.2008 clearly shows that the F,\uthorrty
was pleased to allow upgradatlon for the incumbents of the posts wef
- 01. 10 2007. Vrde order _dated 2792008 certaln persons were granted‘

upgradatron but wrth rmmedlate effect and subJect to the condltlon that these -
| upgradatrons were. personal and the posts shall be degraded from BPS-17 to BPS-' ,'
\ 16 when these are vacated by the present m-umbents ' L .' a

It was -the prerogati’v‘e of the Government to'grant upg'radation' for

_—one trme only, though to all crvrl servants of the Educatlon Department who had " )
' the requ:srte qualifi catlon on the date of rssue of the above mentloned notlf' catlon; | o

4 dated 26.1.2008. It was also thc pre'ogalnve of the Provmcral Goverr.ment to
' wrthdraw the sard Order on the same date for the purposes of all those persons'“
: A_who 'WEre, not quallf ed for upgradatlon ‘of their. posts on 26. 1. 2008 The

-Government had the power to declare that the posts shaII stand upgraded for the |
purposes of their mcumbents only, and not perpetually | .

f'7. o The above mentronecl notifi cation had clearly declared that the 5 '_
" upgradation would be effected from 01. 1G. 2007 The Departmental Promotlon o o
Commlttee had to take t:rne :n process:ng the cases of mcumbents of the posts in.. .

order to check whether they had the requ.red length of servrce and they were

g otherwise clrglble for upgradatlon through tl .Cir servrce record But lt dld not mean o




!
_;_;,_.._._... -

that the Denanmental Promotlon Commlttee could change the. contents o e
- notifi catlon |tself spec:ally wuth respeCL to its effectlveness It is not the! JOb of the .A
‘ Departmental Promotlon Comm:ttee to fix the date of promotxon/upgradatlon o
prospectively, when the notlﬁcatlon had declared the date of effectlveness from a
"’.prewous certaln date, or when a vacancy was avallable for a certatn c1v1l servant- _
from a prevxous date It was the authorlty of the Appomtmg Authonty to antedate ‘ |
- the upgradatlon @3, as the case may be to the respective date mentloned lgy the.‘ | .
notlﬁcatlon, or avanlablllty of the vacancy That date i IS 01 10.2007. in the p(esent
'cases Wthh could not be changed by the D PC or, even, by the Appomtmg.'

Authorlty

B RO ‘-
P |
S

to the extent that the. upgradat:on of theur respectlve posts and their appomtmentt

8 In the light of the above we accept all the above mentlonecl appeals L )

to those posts shall . be declared erfectlve from. 01 10.2007, though such o

upgradatnon and posting shall be one time only and shall be personal to . the :
appellants, and thelr slmllarly placed colleagues “as. per the contents of the* '

,' notification quoted above Partles are left to bear their own costs, .

 ANNOUNGED. < %/
~03.7.2009 o -'_—;;/ 7

R i < L
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Before the N.W.F. P. gerwce Trlbunal

-
[ sanNo._Y l of?010

i Hukum Khan, SET, ‘GHS Daga:, Swabl T e

Versus R Pranios

Lo i : : . . . : . - 1
Cod ] . . : . LIVCO .--vr-—'

i1 Gowt.of NWEP through Secretary Education, Peshawar Dizcy L""‘l Jdee

w i 2. Chlef Secretary, Govt of NWFP Peshawar o, Pabad M}WJ 0_,'
A, S JORURPRR S et sntaens ezt ( Respondents) '

Lo
:

 APPEAL U/S 4 OF THE SERVICE TRIBUNAL ACT, _,1974‘

Siri | |
The appellant humbly submrts as under.

l _+ That appellant was appornted as a SET Teacher on . 7'3/ > / 75 and
* placed In BPS-16. ' o

(Cop’

2. That respondent (Fmance Department - Govt of NWFP) rssued
_notification dated 26/01/2007 for up- g“adatnon of post o

(Copy of Not:f‘catxon dated 01/10/2007 is annexure “B"_l '
-3  That respondent lSSUE‘.d Notification ‘dated 26/01/2008

(Conv of NOtIFC"\t!Oﬂ daged 2§[01[200§ is agge ure “C"] a

4, ThaL vide Notlﬁcatlon “dated 21/04/2008 appellant‘s post Is .
upgraded to BPS-17 but with addltton of one time only..

( Copv of Not:f’ catlon dated 21/ 04/ 2008 1s annexure e L’)

BPS-15 lS annexure “A" |

omtment order in

ofa

7 5 That in: consequence of . said Notrﬂcatlon, appellant is allowed
e up- gradatlon of posts with immediate effect ‘instead of 01/10/2007
T w-w‘? vrde notlﬁcatlon dated 27/09/2008 . : A

“That’ appellant is equrpped wuth the reqursrte quallfcatlon as
env:saged Inthe- Nottf catlon for up gradatlon of posts. A

C 7., That as per 1udgment dated 03/07/2009 of this Hon'able Trlbunal in
 Aumerous appeals up—gradatlon has- been . granted w ef

, 01/10/2007 c

~

\\Fn '
.
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No of Order
or procccdmgs

Date of Order
or proceeding

Ordcr or olhcr Procccdmgs thh Signature of Judge'or -

Magzstratc and that of partics or counscl where n ccssary

T e ]

i
Voo

BN .
H .
)

.' I:-

. i. .
i .

L

i e g T ST

e et o s -
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1

04

2

23.022010 .

26

“ 29- b '_:

: Aj)pcllnn'l with counscl prcscnt nhd hcnrd

e
’

i

stage, yct m the l:ght of dccnsxon of thlS Tnbupal dated

va-bwrctnry L!cmoutmy & bcuondnry Educadon

o Dcpnrlmcm Govemmc.nl of NWFEP, I’cshnwar tmd :molhcr,

. ’ appeals, hstcd bclow, v1dc this, grngle order:-

SNo App_eal No Name of éggé!lan :

{1 . 422010, 'Muhammadlrshad‘/
2. 4312010 - Abdul Waheed v/
3. 442010 Muhammad Farid
4. 452010 - - Muhammad Saced
5. - 4620107 . Muhammad Saleem
6. © 4702010 Muhammad Tanvir
7. . 48/20104 Khalid Mehmood -
~ 8. ".492010. ' Muhammad Riaz -
9, .*. 500010 - - Syed Amjad Ali Shah _
~ - {10, .5172010 - - Guab Shah v
PR B N 52/2010_' -7 "Rahimullahv
[ 12, 532010 " SaidZada - .
13. 15412010 ‘Muhammad Saeed «~
‘14, - 5572010 . Bakht Sher Hussain "
“15... . 56/2010."-. - Mujahid Hussain -
- |16, 572010 .,  AbdurRashid v~
117, - 5812010 - . Attaullah »/ .
18. 5972010 - Amir Rehman'\/
19.7 - 602010 . . . SalchMuhammad ~/
20, ---61/2010 . - .~ Muhammad Tahir
2|21, 62/2000 ;. - JoharAli ~ o
122, ..63/2010 . - - - Wahitab Gul: V-
123, 64/2010 . :Bakht Nawab
A |24, 652010 * Qabil Shali v

25, i- 46672010+ ° -
©67/2000
.7 6812010
692010
7012010 .

" .. Waheed-uz-Zaman -
Muhammad Usman
‘Mubnvmad Hanif
Muhammad Sarfraz

Nacemul Hassan B

28,

3. 72009 in Appcnl No 266:'2009 utlcd ‘Hnroon-ur—RnshId- -

nnd m vu.w of cons;stcm view of the nugust Suprcmc Court

is proposcd to dxsposc of tlus appcal as Wcll as. sn'mlar naturc

) & - -\' '-I d

i
it

Though 1hc appeal was argued at the prchmlnary' T

oI' Pnklstlm as rci]ccud i lhc case rcponcd as 2005 SCMR .

499 (SUpremc Cout of Pa}astan) apd °th°" I'epor:ed cases, it S

o
S,
.
¢
v
1,
§
1
.
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' N . + . }: ‘ o ) : .

0. 71010 BashirAbmad - . [ - b
3L 7722010 - Muhammad Nacem e
32. . 2010 WaliDad, . -
33. - 742010 . Muhaimad Nazir -
134 752010 Javed Igbal |

35. 7612010 © °  Rustam Khan

36. 772010 - Muhammad Javed
37. - 782010 " " . Nisar Ahmad Lodhi

A 1 38 7972010 . ¥ Al Mullah Hiran & - *
B e e sonaig CAbdur Ruufue
i S T 40. " 8lrolp - - Bohramand &>~ \ ‘

_ |4 sm00 0 0 Fazli Raziq
. 42 832010 ° .  Muhaminad Zubair T

: 43. . 8420107 . Abdul Wahced® ' . . - i
T 44. - 851010 . Noor-ul-Jamily~ =
se . |45 862010 .. Muhammad Nisar -
o) {46 872010 - ShamswrRijaz v
. . 147. " .88/2010 . Muhammad Parvez .

- 4800 8920100 ' Zahoor Akhtar -

A f 0 - 49 902010 . ShahJéhan v
S . 20 - 912010 - Muhammad Karim .» °
N o 5179272010 7 Abdullah . - -

- 52.'?' 932010 'MaJJd Ghuﬁ'an
‘ P lThe appellam who was appomtcd as SE‘I‘ in BPS lq o . } -
:j T xs scckmg upgmdnuon ko BPS-17 we £. 01 10. 2007 in the ' :
E‘ hght of Nonﬂcauon dated 26.01 2008 mstead of upgradatxon
l. ' wnh 1mmcdmrc cffcct vide Noltification dntcd 27 9. 2008 Tho _‘
' | . lxppcilxutt hns I‘urtlu,r msmlcd thc nnpugncd Nouﬁcnnonddhd' 1: L ' \,:
27.9, 2008 on the ground of one umc upgmdnuon mxd that, | . | |
: too. pcrsonnl to thc uppcllnnt The nppclinnt hus furthcr- '
I { oo prnycd for ona ndvnnec lnucmcm on m,coum ol' upgradation'
' o and treanng the upgradanoa as rcgular promonon for the -

: purpose of further promoﬂon to BPS-18 19 and 20

So far upgradauon with effect from 01 10 2007 in|

' the hght of Nouﬁcatlon dated 26.1 2008 is eoncerned the

JEERERVPIRSESER T TRUR S
3

L sl mattcr stands resolved through the above referred dec:sxon of _

,_ the Tnbunal da;cd 372009 in Appcal No 266/‘2009

L I o 'whcreby, sxmﬂar nature appeals were d15posed of vath the

| fol[owmg order:-.

': “In the hght of lhc abovc we acccpt all the
above menuoned appeals to the’ extent that the .

AL Satgy fune L .
,
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o appointment {0 those posts shall  be dcc}arpd -

rcproduccd ordcr of the Tribunal that the' muos ol' one time

) wns ulso rcsolvcd but the nppcll.mt hns placcd on filg

upgradatmon of theu rcspcctwc posls and lheu'-
 effective from 01.10.2007, though such upgradauon
and posting shall be one time “only and shall be
‘personal to the appellants, .and their similarly placed
.colleagues, as..per contents: of the notification
quolcd above Parties are left to bear their own' =

costs”,
It would be scen from ‘the pcmsal of the abovc{

upgrndauon and ﬂu. upgradation personal 1o the appcllamsf

Nonﬁcuuon dmcd 19 10, 2009, which has obviously bggn '

. 1ssucd aﬂcr the abovc rcfcrrcd dccxsxon, showing lhc ‘

thhdmwal,of thc cohdmon of onc . time only from 1hc
‘Nouﬁcanon datcd 21.4.2008. "As regards the grant of

prematutc advancc "anriual : mcrcment on’

ill have no other option but to grant prcmalurc advancc

+| press, thxs 1ssue in vxew of 1hc prevaxlmg lcgai posmon

E In vxew of 1he above when the Tnbunal had already

| 01.10:2007 and had directed the depanment t0 also grant the| -

' upgradauon from that parucular date to the sxmllarly placed

g collcagues of the appellants, the dcpartmcnt should have acted .

forcing lhcm to move t{;c appeals for lhc nghls alrcady
ndjudlcalcd in thclr fnvour by the Tnbunnl In such llkc

'sltuunons, it Thas b«.cn thc. consistcnt view of xhc augus

Sup'rcmc:Coun of Pakistan that:

'i.
I
2

I:lomouon/upgradanon, suffice it to. say that the departmen{

ual mcrcmcnt if admxssxblc under thc rulcs on upgradauou o
of thc appcllants. So far trcatmg thc upgmdauon as rcgulm- :

_ promonoug the lcamcd counscl for thc nppcllants would noJ

reéolvcd the issue of declarmg the upgradanon effectxvc from o

'accordmgly and should have extended thc benefit to the -

. -appcllam nnd appcllanls in thie conncclcd appcals, mstcad ol g
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' Departmcnt datcd 19 10.2009. No order as to cogts

: “When . Tribunal® or Court“. -
: dccxdcs a point of law rclating to the terms -,
' “of service of a civil servant which, covered

“not ‘only the case of civil: servants ‘'who
litigated, but aiso of other civil servants, - -

" ‘who* might have not taken any legal

»procccdmgs. the dictates of justice and rule.- "
of good govemance demand that the benefit )

servants, who might not be’ parties to the
. litigation  instead of compelling them. to

- forum.” (2005 SCM'R 499 Suprcme Court of
g .',Paklslnn)

- Consequcntly, 1he appcal and all the above
hstcd appcals, arc acccptcd m lnmmc)thh dlrccnon to

thc rcspondcnt-dcpammm to- 1mmcd|atcly, wuhoul

: rcspccuvc posts'of the appcllants and their appomtmcnt

L to thosc pos;ts effecmre from 01 10 2007 w:th all

copsequentlal beneuls in a{,cordancv with the dec:s:on

et et A 8 e e 2= T

-y Ao

.‘.
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i pra-c.a\w,:ﬂ ! rt;:}-"a'i. Amj_..a.‘z &/ﬂ
. Q‘?gm?s X }tﬂ'&'a Vs asaln

- of the decision be extended to other civil. '

approach the Tribunal or any other legal - - ':.

furthcr loss of nmc. declare the upgradanon of the |

of thc Tnbunal datcd 3 7 2009 relcvant rules and o

Notxﬁcatxons, mcludmg Nouﬁcatxon of the lmance

_

o e m,

—
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GOVERNMENT OF KHYBER PAKHTUNKHWA

i s Daled Peshawar the 0311-2010

NOTIFICATION. " i PR
No.SO(PE}2. sloPCIUQ-G‘radéiioﬁ‘ SETs BS-16 to BS-17. I pursuance of Judgement of ...

. ) Khyber Pakhtunkhwa Scrwcns Tnbunal Peslm.var the. Compclcnl ~Authorly ls plcased lo up: A
: grade 2804 posts of SE'I s in L&SE Duparlnwnl KPK lrom BPS-16 to BPS- 17 a-‘ parsonal lo the -

Incumbenls with effect trom 04-10- ?007 subjecl'to the condmon that the posls shail aulomaltf‘ally~' ;
be downgraded as and wheri vacated by the u-cumbonls undcr the {ollowing break-up:-

' Endst No & Date as above .

S.No. - Posls A T -i o ~I'ola3No.9fPosts_. X

- -ST-:’I‘?TMEE")‘_“-” e

2 [SETstFemale) - ST T TGN CrroTe

3 | SETs (TecanicaliCommerce . .0~ T T Tl Tggm Tttt s
: T s e s g e
SR .- “'L+ . SECRETARY TO GOVT.OF -

. o : ST © KHYBER PAKHTUNKHWA 4

: ST - - ELEMENTARY & SECONDARY.

. . EDUCATION DEPARTMENT

4
I

Endst. No, SO(FR)IZDI0- 77(0)/"0!)//%» W '-n.m-uv. shiiwar (6, 03- 11 2010

. i. . Copy (orwarded o lhu Accountant Generat, Khybcr P.xknlunkhwa Pcshawm tor.

information & necessary acuon

T e UsECTIO) Qﬁéﬁﬁmm)

FINANCE DPEARTMENT.

: Copy lorwarded to:-’ ' ; v
. The Secretary lo Governor Governor's Secrelanat (FATA) Khyber Pakhlunkhwa
~2. The Secrelary lo Govt, of Khyber Pakhtunkhwa, Eslablishment & Admn. Department;”’
3. The Secretary lo ‘Gowt: of Khyber - Pakhtunkhwa, Finance Deparlmenl wlr lo his letter -
: No.SO{FR)/FD/10- 22(BY/2007/Vol-Il dated 14-10-2010.
" All Directors of Education (E&SE) in Khyber Pakhtunkhwa mcludmg Director (FATA)
All Executive District Ofllcers Elementary & Secondary Education in Khyber
Pakhtunkhwa,
All Agency Education Orf:cers in Khyber Pakhiunkhwa.
All Dislrlel Accounts Officors, In Khybar-Pakhiunkhwis
All Agency Accounts Officérs in Kliyber Pakhtunkhwa - ' oL
" Seclion Officer (FR) Finance ‘Depariment wir lo “his letier No _,O(F R)/FDI10-
22(B)l2007/Vol.ll dated 14- 10-2010. . -
' 10 P.S to Secretary E&SE Department, -

o

oSN

. P.S to Additional Socretary. E&SE Department, A . o L

12 P A lo Depuly Sacrolury C&SE Doparimonl o

. (MUJEEB\UR-RAHMAN)
. "¢ SECTION OFFICER (PRIMARY)

ALYL
Adveocate
-COURT.

ELEMENTARY & SECONDARY EDUCATION DEPARTMENT-

H

- g;. i 5
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&
A
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To
The Secr ctary to Govt of KPI\

I:h,mc,ntary & Sccondzny Education

‘Department, Peshawar.

Subject : Appeal for prant of BPS-17. on Completing 10 years servied as SET. -

R/Sir,

\Vl[ll duc reverence & 103pc,c1 it is stated, thal 2804 SETs were upgtadcd '

from BPS-16 (o BPS 17 welf 01-10-2007 in Lhc lmht ol the

lul\hloonkh\w 9c1vxccs Iubuml P

Judgcmcnl of Khybc:

cshawar wdc J:udat No. SO(FR)I D/IO~

(13)/7007/Vol I, dated: 03 11-2010." As 1 havc. been wmkmg as SET in

Lducauon Department smcc / jou '7__/ 2 ‘/”? MY 10 years Scrv1ce as SET=

completed on LI o7 2

So, your honoux able authonty is humbly xcqucstcd Umt I m

I'shall be much obhdgcd

‘Datcd:':of)ﬁ ~l’b° —_ ‘3:,{. /_ - o ) Youn O’!?crlicxufl\.',

:um. %J/ﬁ# /;'!/

é7 Aﬂ 5 S/kﬂﬂpﬁi@

ay-‘also pIc:;sc ber .
.delde BPS-17 from the date of my completmg 10 ycars scrvxce as SET

t AW




COVI‘RNMBI\ T OF NWED B
FINANCE DEPARTMENT - i
o (RFGU!.AH()N \Vl\(r) L K E -
: 1\0 I‘D/SO(I‘R)IIOr (m/wuo,/vm AL o
o ’ - Dated Pulnwm the 19-10- ”00‘) 4
To "f':-‘::"-', Ty .
All Secretaries to'the.(}dvff oF NWFP ' 1
Subject:- NOTIFICATION. - T S ;
o I am dncucd o u.iu o lhls Dq).unmnls \quhwnnu hmll‘lllb' ' , Lo },
. No. I'D/%O(l l\)IO 22/”007 d.m.d 21- ()4 ”00,‘: and 10 state that the mmpuu.l .unhmu\ ‘ . - -
r'_ has bcen plcascd o \\nhdn\\ !hc condmon Ql “nne time only” as was nmmoncd undu’ S -
last column agams\ scnal \Iod 4 in thc almcmmuomd letter. The same w 1hus I:L A
| kn*dl) re'ld as under: -+ | : ‘ | : b
ENO ' Iixisting Designation | | Qm\lil’:cutidn | llﬁ;.:l.cd R
v | - andPaySeale 4 ’ i _Scale \
b4 | SETs (BPS-16) . \\’nh at l(..xsl tcn years service. lsi’s 17 1 o } o
\ \ o ‘Upgradaiion to the post ¢ shall be | l . |I
L S made through DPC as. P 1'11(1 S T T
\ ! down ploncdurc e L ._________J Coe

. \’ours_I}\iiln_ifull,\f, ‘

- . .. . . - .. .
. : S - v s
. Lo .. . L . . . -
- . i - . ' . el T
. . . . . . .t .. .
C . . - - . . . . - L
H - LT . . . / o ¥

T R S T (011,\1)1\,\1 CLLAH)
. D T S S srm ION Olllt‘l‘R(f‘R)
r\zns*r I\O&DATF rwN- _' S T :
C’olby of tho.. abovc 1:. f'orwuldc.d ['01 mlmm.mon and ncc.cssal y action wie o |

; 1. Allthe 1YCOSEDOS St.hoolsg\.l-uu.\() Dup.\rlnum Nl\\f P

K 20 a\ccom.lanlCu.nu.\l WP, Peshawar. B ot
3. Dircctor Schools & Literacy NWYP, Poshawar, /D AL‘ o

4, = Director of Ld\l\.dlmnlt\l/\ NWFEFP, Peshawar. 3 Advocate

5.~ PSOtw Chief Mimsu.r. NWFP. " - : SUPRENE OURT ¢

6. PSOto ‘Chief Secretary, NWEFP. : o x

+7. PSto Secretary 10 Govt; of NWFP Finance, D;panmunl ‘ ks

. 8. All Dmnct/f\guncy '\ccoums Ofﬁcw mNWFI’ o .
‘ T : : i P

- . Si C'l l(')\ Ol "(‘ER(l E) ' -
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

Service Appeal #257/2012.

Mr. Shouwkat 814, , SET o [T PPP Appellant
| VERSUS
~ Govt. of Khyber Pakhtunkhwa through Secretary Elementary. & Secondary Education
Peshawar & others............... e ReESPODdents

Writtén reply/ Para wise comments for & on behalf of Respondents. -

Respectfully Sheweth,

Preliminary Objections;- /

That the appeal is badly time barred.
That the appeal is bad for non jonder/ mis-joinder for necessary party.
That the appellant has not come to this Horiourable Court with clean hand.

That the appeal is not maintainable in its present form.

AT D o B

That the appellant has concealed important material facts from this
Honourable Court. ‘ |
6. That the appellant has been estopped by his own conduct to file the instant
appeal.
7. That the appellant has-noacaﬁse‘ of action. A
8. That the Rule 3(2) of the Kl{ybcr Civil Servant (Appointment, Promotion &
| Transfer) Rules 1989, authorized the Department to lay down method of
appointment qualification and other condition .applicable to the post in
. consultation with the Establishment & Administration Department and
Finance Department. Hence the present appeal is liable to be dismissed.
9. That the present appeal does not come within the ambit of the Section-4 of the
Service Tribunal Act 1973. |
FACTS.

1. This para pertains to court record, hence no comments.

2. The mentioned Notification was issued by the competent authority. However,
it remain no more in the field as superseded by Notification dated 26-01-2008
(Annexure-C of the appeal). '

3. That the mentioned Notification was issued in accordance with law & rules.

4. The mentioned Notification was issued in accordance with law and rules and
policy, by the competent authority, through Departmental Promotion
Committee. ‘ o

5. Incorrect. the promotion/-up-gradation, as according to rules, always granted

" with immediate effect.

oo Ly er, o+ s w6y, This parka pertains to appellant academic record, hence no comments.
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7. This para pertains to the record of the Tribunal, hence no comments. -

8. Replied in para-6 above. -

9. Incorrect and denied, the claim of the appellant is against the prevailing rules
and policy. However, it is pertinent to mention here that the appellant has not
claimed and regular promotion in departmental appeal in (Annexure-H at

Page-29 of the appeal), hence the present appeal is not maintainable and

tenable according to law.

10. Incorrect. The appeliant did not adduce any legal proof/ law in support of his

S A T T S g

claim. Hence the appellant is not entitled for any promotion and advance
increment. The appellant also did not mention this claim in is time barred
departmental appeal dated 29-10-2011, hence the present appeal is liable to be

dismissed.

11. The mentioned departmental appeal is annexed a page-22 is badly time barred.

12. Incorrect and denied.

13. As replied in foregoing para- é

14. As replied in forgoing para-9.

15. Incorrect and not admitted. The claims of the appellant mentioned in this para
are illegal, without any legal proof, against the prévailing law, rules, policy

and facts, hence the present appeal is liable to be dismissed inter alia on the
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following grounds:-
ON GROUNDS.

A. Incorrect and not admitted. There is no contradiction as mentioned by the
| appellant. All the Notification mentioned herein are in accordance to law,
rules and policy and issued by the competent authorities.

B. Incorrect. The statement of the appellant in this para is not related to claim of

= . the appellant as mentioned in is time barred departmental appeal.
| C. Incorrect and not admitted. The Principle mentidned in this para is not
applicable to' the case of the appellant. ]

D. Incorrect. The appellant claim in this para is against the law and rules, without
proof and based on malafide motives.

E. Incorrect. All Notification mentioned in this para were issued in consultation
with Establishment and Administration Department and Finance Department,
hence denied. '

F. Incorrect and not admitted. The statement of the appellant in this para is
against the Notification dated 08-01-2008 S# 4 column of qualification
(Annexure-C of the appeal at page-9). =

G. Incorrect and not admitted. The statement of the appellant is not supported by
any rules and law, nor the same was prayed in he departmental appeal dated
29-10-2011 by the appellant denied. '
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H. Incorrect. The appellant misread and mis-apprehend the mentioned up-
gradation and attempted to misguide this Honourable Court. Hence the present
appeal is liable to be dismissed being against law, rules, policy and facts.

1. This para pertains to the record of the courts, hence no comments. However,
the respondents seek the permission of this HonouraBle Tribunal to adduce
more grounds and proofs at the time of arguments.

In view of the above made submissions, it is humbly requested that this

Honourable Tribunal may very graciously be pleased to dismiss the instant appeal with

cost in favour of the Respondents.

Secretary to Govt. of Khyber Pakhtunkhwa,
Elementary & Secondary Education Department.

(1 I/Iv/l/

¥



