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28.02.2024  Appellant présent in persor.l. Mr. Muhammad -Jan,
District Attorney alongwith %Najid Khan ASI (Leéal) f01: the

respondents present.
i;;)rmer reqyééted for adjournment due to illness of
one of the members“f{of family of his learned counsel. Absolute
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21.03.2024 } Icarned counsel for the appellant present. Mr. Asif Masood Al
/

/ “Shah lcarned Deputy District Attorney alongwith Wajid Khan, ASI
/

({.cgal) or the respondents present.

). Vide our detailed judgment of today placed on file, the appeal
in hand is dismisseé having no force in it. Costs shall follow the
cvent. Consign.

3  Pronounced in open courl in Peshawar and given under our

‘/7ands and seal of the Tribunal on this 21 " day of March, 2024,

: (Rashida Bano)
Meinber (I3) Member (J)

*M.Khan



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

‘Service Appeal No. 366/2017

BLFORIE: MRS. RASHIDA BANO ...  MEMBER (J)
MISS FAREEHA PAUL ... MEMBER (E)

Nadcem Shah, Constable No. 618, C'T'D, Kohat Region.
(Appcllant)
VERSUS
1. The Provincial Police Officer, Khyber Pakhtunkhwa Peshawar.
2. The Additional Inspector General of Police, C'TD, Khyber Pakhtunkhwa,
Peshawar.
3. The District Police Officer, Kohat.

(Respondents)

Mr. Noman Ali Bukharai
Advocate IFor appellant

Mr. Asif Masood Ali Shah

Deputy District Attorney IFor respondents

Datc of Institution.........ooooovvene. 10.04.2017

Date of Hearing......oooovveenn......21.03.2024

Date of Decision.........ooooeeinnnnn. 21.03.2024
JUDGMENT

RASHIDA BANO, MEMBER (J): ‘the instant scrvice appeal has been

instituted under scction 4 of the Khyber Pakhtunkhwa Scrvice Tribunal, Act
1974 with the praycr copied as below:

“On acceptance of this appeal, the order dated 08.12.2016
may be set aside and the respondenis may further please be
directed to restore the appellant to the post of Head Constable

with all back benefits. Any other remedy which this August
| . )



Tribunal deems fit that may also be awarded in favor of

appellant.”
2. Bricl facts of the casc, as given in the memorandum of app'eal, are that
appellant was enlisted as Constable in Police Department in the year 2007.
Appellant alongwith other were granted accelerated promotion due to their
excellent performance vide order dated 13.07.2009 w.e.f. 29.06.2009. On
08.12.2016 promotion order of the appellant was withdrawn/cancelled. 'l,‘He
appellant feeling aggricved, filed departmental appeal, which was not
responded, hence the instant service appeal.
3. Respondents  were  put  on  notice, who submitted written
replics/comments on the appeal. We have heard the Iearned counsel for the
appcllant as well as the learned Deputy District Attorney and perused the case
file with connccted documents in detail.
4. l.carncd counsel for appellant argued that he has not been treated in
accordance with law and rules. He further argued that the impugned order is
against the law facts, norms of justice, hencee not tenable and liable to be sct
aside; that no proper procedure has been adopted before passing the impugned
order as no charge sheet and statement of allegation has been issued which is
violation of law and rules; that no chance of personal hearing was afforded to
him and he was condemned unheard which is against the norms of natural
justice.
5. Conversely learned Deputy District Attorney contended that the
appcllant was given accelerated promotion from the rank of Constable to the
rank of Head Constable. The august Supreme Court of Pakistan vide its
judgment in CRL Original Petition N0.89/2011 has held out of turn promotions

~as illegal, violation of article 189 of the constitutional law and rules. Therefore,




in compliance to the judgment of august Supreme Court of Pakistan, all out of
turn  promotions/accelerated  promotions  were  withdrawn and the
officers/officials were brought to their original/substantive rank including the
appcllant.

6. Perusal of record reveals that the appellant joined Police Department
as Constable in- year 2007, who duc to his commendable sg:rvices was given
éommcndation certificates by his high ups. PPO recommended accelerated
promotion to different police officers duc to their excellent performance vide
letter dated 26/09/2009, as a result of which many police officials including
appellant was promoted as head constable vide order of DPO Kohat dated
13/07/2009 w.c.f 26/06/2009. Appellant said accclerated promotion order from
constablc to head constable was withdrawn by respondent vide impugned order
dated 08/12/2016.

7. Appellant challenged 0rdcr of withdrawal of his promotion on the
ground that no inquiry was conducted and no chance of dcfensc_ was provided
to him which was violation of law and rules and order of promotion was issued
by the competent autﬁority and was acted upon for long scven years. Therefore
appellant alleged on the basis of principle of locus penitentiae that the same
cannot be withdrawn. Respondent in reply mentioned that appellant was given
out of turn/accelerated promotion from constable to head constable, which as
per verdict of Supreme Court of Pakistan in CRIL original petition no.89/2011
was declared illegal, violation of constitutional law-and rules; thercfore in
compliance of said judgment of apex court all out of turn promotion orders
were withdrawn and officers/officials were brought to their original ranks.

8. It is worth mentioning here that apex court of country declared out of

* turn promotion illegal therefore all promotion orders issued out of turn by not



following due process and not going through proper trainings were withdrawn
by the respondent. Perusal of promotion order dated 13/7/2009 reveals that
appcllant was given accelerated promotion to the rank of head constable from
constable in pursuance of PPO dated 29/6/2009, which was issued on the basis
of standing order No0.6/2008 accclerated promotion means out of turn
promotion.

9. Morcover, rules/laws arc.always superior than standing orders. In
“accordance with Police Rules 1975, there are some requirements for promotion
to the rank of Head Constable from Constable i.c. passing of Al, Bl exam by
the concerned constable, but in the instant casc no such exam was passed by
the appcllant before his accelerated promotion. It is also important to note here
that out of turn promotion was withdrawn as conscquence of implementation of
Supreme Court’s judgment, therefore, there was no nced to conduct any
inquiry and provide chance of defense because from promotion order of the
appcllant, it is clear that it was out of turn promotion, when there was a
Jjudgment of Supreme Court of Pakistan on the same issuc specifically in ficld,
than the principle of locus poenitentiae is not attracted to the facts and
circumstances of the case of appcllant.

10. For what has been discussed above, the appeal in hand is dismissed
having no force in it. Costs shall follow the cvent. Consign.

11. Pronounced in open court in Peshawar and given under our hands

and seal of the Tribunal on this 21" day of March, 2024.

(Rashida Bano)
Merhber (1%) Member (J)

*M.Khan
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