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Appeal No. 439/2024 .

' S.No. Date of order Qrder or other proceedings with éignature ofjudgre' :

proceedings ' o
T 2 3 . ¢
o 1- 25/03/2024

The appeal of Mr. Habib Ullah resubmitted

today by Mr. Noor Muhammazd Khattak Advocate. It is |

fixed. for preliminary hearing ‘before Single Bench at |
Peshawar on 26.03.2024 . Parcha Peshi given to the

counsel for the appellant.




P eppeat of Mo Hahile Ullah received.today ie on 21 .03.2024 is incomplete on the

vaiiowing store which is returned to the counsel for the appellant for completion and
osulanission within 15 days.

focording to sub-rude-d of rule-6 of Khyber Pakhtunkhwa Service Tribunal rules
T1uTd respondent no. 2 is un-necessary/improper party, in light of the rules ibid
sind on the wrirten direction of the Worthy Chairman the above mentioned
Crespondent nLsner he v(—;eted/rtrugk out from the list of respondent
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&BEFORE THE KHYBER PAKHTUNKHWA SERVICE VICE TRIBUNAL,
. | PESHAWAR -

| o k29 |
SERYICE APPEAL No. /2024
’|

Mr. Habib Ullatﬁ Khan, Assistant Director Information (BPS-17)
PRO to Chief Secretary, Khyber Pakhtunkhwa, Peshawar
l

................................. APPELLANT

1. The Government of Kipyber Pakhtunkhwa - through Chief
Secietary, ( Civil Secretariat, Peshawar. |

2. The Secretary Information & Public Relations Civil Secretariat,
Peshawar. ;

3. Mr. Sajid Mehmood, Assistant Director (BS- 17), Directorate
General Inf?rmatlon & Public Relations, Peshawar.

................................... RESPONDENTS

APPEAL _UNDER _SECTION-4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 AGAINST
THE IMPUGNED NOTIFICATION DATED _8.12.2023
WHEREBY THE APPELLANT HAS BEEN TRANSFERRED
AGAINST THE CROSS CADRE POST OF PRODUCER (BPS-
17) AND AGAINST NOT_ TAKING ACTION ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS

PRAYER

5 That on acceptance of the instant servuce appeal the
impugned Notification dated 8.12.2023 may kindly be set
aside to the . extent of the appellant and private
respondent No.4. That the respondents may please be
directed not to transfer the appellant from his original
post of Assistant Director Information (BPS 17). Any
other remedy which this august Tribunal deems fit that
may also be awarded in favour of the appellant.

Rl Sheweth:

Facts ansmg for the institution of mstant service
appeal are as under:-

1
!
|




R
> 1- That appellant is the law abiding citizen of Pakistan and is
serving the respondent department as Assistant Director
Information (BPS-17) quite efficiently and up to the entire

satisfaction of his superior. Copy of appomtment order is
attached as anNeXuUr€auissesravsessarsinnsassene hrsuararavaserTsniants A

2- That the abpellant started performingi his duties at his
concerned station quite efficiently, but astonishingly the
respondent No.2 issued the impugned Notification dated
08/12/2023 whereby the appellant has been transferred against
the cross cadre post of Producer (BPS-17) in violation of the
prevailing laws and Rules. That in the ibid impugned Notification |
the private respondent No.4 was transferred/posted against the
post of appellant. Copy of the impugned notification dated
08/ 12/2023 is attached as anNNEXUre susuesss SesssEEssansssasnsnnnnns B

3- That the appellant feeling aggrieved from the impugned
notification dated 8.12.2023 preferred departmental appeal
before the respondent No 1 followed by writ petition No.6238-
P/2023 before the Peshawar High Court, Peshawar but the same
was dismissed on the point of jurisdiction vide judgment dated
9.2. 2024 Copy of departmental appeal ‘and judgment are
attached as ANNEXUME.uwsrssseerercssrsserseessns revevssrsrraverers C&bD

4- That where after the appellant waited for the statutory period
of ninety days and filed the instant appeal on the following
grounds amongstthe others. :

GROUNDS:

A- That the [mpugned notifi catlon dated 08/ 12/2023 being 1
contrary to law and rules, hence not tenable in the eye of Law

and needs interference of this Honorable Tribunal to be set
aside.

epartment jn accordance with law and rules on the subject
oted above and as such the respondents violated Article 4 and
25 of the canstitution of Islamic Republic of Pakistan 1973.

B- %hat appellant has not been treated by the respondent

C- That the |mpugned notification dated 08/12/2023 in utter
violation of the transfer and posting policy of the Government.

D-That the treatment meted out to the appellant is highly
discriminatory and in clear violation of the Fundamental Rights
of the appellant as enshrined in the Constitution of Pakistan
1973 and also violation of Articles 218 (3), 220 of the :
Constitution of Islamic Republic of Pakistan. 8
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VERIFICATION:

xid

E- ~>I'hat the impugned transfer Notification dated 8.12.2023 is also

violative clause XIII of the transfer/posting policy of the
Government of  Khyber pakhtunkhwa. Copy of the
transfer/posting policy is attached as anNEeXUresaesessssas wevens E

E- That the impugned notification dated 08/12/2023 is also

violative of Rules 12 of Appointment, Promotion & Transfer
_Rules, 1989. |

G-That the impugned Notification is violative the latest Judgment

of this august Tribunal passed in appeal No.16578/2020 titled
Manzoor Ahmad VS Govt. Of KPK decided on 6.12.2021,
therefore the appellant is similarly placed person/employee and
is liable for similar treatment under the principle of consistency
reported in 2009 SCMR 1. Copy of the judgment is attached as
AFIIEXUTE +sxeesvevarsesusnnnsareseanusnusaseananasssssnaneraesasusninssssnsss F

H-That the appellants seek permission to advance other grounds

and proofs at the time of hearing.

| It is therefore, most humbly prayed that the appeal of the
appellant-may kindly be accepted as prayed (.

)V /
" APPELLANT
THROUGH: ' |

NOOR MUHAMMAD KHATTAK
- ADVOCATE SUPREME COURT

ROOQ MOHMAND
o

Muzzn;\n? AN

WALEED ADNAN

Umar‘Fi

MEHMOOD JAN
ADVOCATES HIGH COURT

Tt is verified that no other earlier service appealwas filed between the
parties. \\ -
b /

DEPONENT
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BEFORE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL,

PESHAWAR
Service Appeal NO. - -P'] 2024
HaBIB ULLAH VS " GovT: OF KP & OTHERS
|
AFFIDAVIT

- I, Habib Ullah Khan, (the appellant) do hereby solemnly affirm
that the contents of this appeal are true and correct to the best of my

knoWledge and belief and nothing has been concealed.. om - this

" Honorable Tribunal.
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BEFORE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL,

PESHAWAR
CM NO._ __-P/ 2024
| In ;
Service Appeal NO. -P/2024
HaBIB Ul[LAH VS Govf. OF KP & OTHERS

APPLICATION FOR SUSPENSION OF OPERATION OF

IMPUGNED NOT IFIQATIONQAT ED 08/12/2023, WHEREBY
"THE APPELLANT HAS BEEN TRANSFERRED AGAINST THE

CROS

S CADRE POST OF PRODUCER (BPS-17), TILL THE

DISPOSAL OF TlHE MAIN APPEAL
R/SHEWETH:' ’

1..

That the above mentioned appeal along with this application
has been filed the appellant before this august Tribunal in
which no date has been fixed so far.

That appellant l‘“ led the above mentloned appeal against the
impugned " notification dated . 08/12/2023, whereby the

appellant has been transferred agamst the cross cadre post of
producer (BPS-17).

That all the three ingredients necessary for the stay is in favor
of the appeliant.

That the impugned. notification dated 08/12/2023 in utter
disregard of law and prevailing Rules.

It is therefore, most humbly prayed that on acceptance
of this application the operation of impugned notification dated
08/12/2023 may very kindly be sugpended\till the disposal of
the above mentioned service appeal) |

APPELLANT

THROUGH: ~ NOOR MUHAMMAD KHATTAK
' ADVOCATE SUPREME COURT

AFFIDAV]T

I, Habib Ullah Khan, do hereby solemnly aff irm that the contents

of ’thIS application are true and correct to the best of my knowledge
and belief and nothing has been concealed :from this Honorable

" Tribunal.
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FATA SECRETARIAT

Pt ARONTHPARINING
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WARSAK ROAD PESHAWAR

E1tadblishment Seihinn

NOTIFICATION: .
N 1-46Y/ [3(~lo . on the recommendatio e
‘No. FSIEI100-18(Vo B : ot Author
Pakhiunkhwa Public Service Commission Peshawar, the Comp

Hoint the following as
_ ‘(C‘hief Secratary Khyber Pakhtunkhwa) has been pleased o appomt bepartment
re J i E
.'A istant Director Information / Information Officer in Information
© ASSH

.

ith i iale ct:-
“admissible urider th? rules with immediale efle

S. : Namo and Father's Name 5
| ‘ i iri Agency.
:lo ; Hatibulioh Khan S/O Mir Khatim Khan resident of Sauth Wazmstgn g V.

- a. E Nisar Muhammad 5/0 Muhammad Jan resident of Bajaur AQE“C‘/-

' TERMS & CONDITIONS:-

"I The above posts, for all intents and purposes, shall be within the definition of Civil
: ' "~ Servants and they shall be entitlad for GP Fund. Pension and Gratuily.

They shall be governed by the Khyber Pakhtunkhwa Civil Servants Act 1973 and all
the lzws applicable to the Civil Servants and rules framed thereunder.

i, They wilt be governed by such rules and orders r2lating to leave, TA and Medical
Allendance as may be prescribed by the Government. :

They will be on probation initially for a period of one year extendable for another
i . ¢ period of ane year. :

‘ Their services will be liable to lermination at any time without assigning any reason
beforz the expiry of the period of probation/extended period of probation, if their
wiork during this period is faund unsatisfactory. in such an event, they will be given
one months' notice of lermination from service or ane month's pay in lieu thereof,

- vi. Their seniority will be determined in accordance with the merit assigned by the
_ Khyber Pakhlunkhwa Public Service Commissian.
Wil

They will be governed by the Khyber Pakhtunkhwa
and isciplinary) Rules 2011 and Go

Government Servan
any olher instructions which may bei

vernment Servanis {Conduct) Rul
ssued by the Government from tim

ts (Efficiency
es 1987 and

e to lime.
i,

In case they wish to res; i i :
gn at any time, a month notjce inii
1 lhereof, 3 month's pay shall be deposiled. el :be necessary orin fiey

They will not be entilled to TAIDA on appointment

12~' In case the ab |
. 5 bove ternls and conditi :
elta g 1 200 .1MOnS are acceplable, an UN
‘ oo on inudgg;ar:]ilizlnrwﬁpﬁ t;apejr ?uiy attested by the Qath ComB\?SZLQZ:N? toId”;Jls
;Secretarial ang they me frastiucture - g Coardinayj nl FATA
Hotificaton hil"q n.lx Y submit ariivg) TCROI within 1‘:1“0? omnrien e
. <Mng which the apneintment shall be deemed ld *dgys on gL of s
oh

ave haap cancelled
ADDITIONAL cHjgr SECRETARY (FATA)

iContined 0 Page )
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'-Copy to:-

B Secretary 1o Government of Kn
‘ Relealions-tDepartmenl Peshawar, : .
Accountant General Khyber Pakhtunkhwa. . .
PS to Secretary AlaC Department (FATA).
fficers concerned. .
Personal Files.
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DIRECTORATE GENERAL INFOREAATION & PRS
KHYBER PAKHTUNKHWA, PESHA WAR
’\ No.INF/Comm:/ 52{{“,—?‘__’ -
Dated Peshawar, the 22/62/2023

-
!

1\ \ OFFICE ORDER

- ]

e The (Zon‘\pet:eﬁt Authority Is pleased to dlrect the loliowing officers/officials of the Direciorate
¥ .1 'General Information & PRs, 'Khybcr pakhtunkhwa to perfarm dutigs as PROs with the Caretaker Provingial
M\nlsters'/ Advisors to Chlef M‘ln\ster as noted against thelr names: l

{ s# | Name of PRO i Cell No, | Name & Portlolio of Minister/ Advlsar o
737 | Mr. Ghulam Hussain, 1 0345-9088855 | 'Mr. Adnan Jalil 1
i Deputy Director ! + Minister for Industries, Commerce +nd Technical Educaiion
Information ! Department :
‘ ! » Revenue Deparirnent .

2. | Mr. Khan Sanwar, 10333.9151692 | Mr, Bakht Naweal Khan Thakot ‘»

.| Deputy Director -‘Minister for Climate Change, Foresty, Enviranment and \
Informatlon ‘, \vitdlife Departraent
13, | M. Attaullah Khan 103459108905 | 1. Mr, Himayat Ullah Khan §
; .| Assistant Director « Advisor to CM on Finance and Eneriy & Power l
: | information 2. Dr. Abid Jamee _
1 1 o . . « Advisor la:CM on Health 1
i le M Afrasiab, \0345-9002797 1. Mr, Shahldhhan Khattak | '
‘ : ’ .‘ Asslérant Director « Minister for Transpant and Mass Transit Depantment \
[ - . information . + Sclence, Technology and Informatic.n Technology
% : Vo \ Department .
i 2. Syed Masoad Shah
i I S : + Minister for Establishment & Adi ii-istratian Department :
" N N 0 inter Provinclal Coordination Depaitment .
s ) M Habibullzh Mehsud,) 0343-8065281 | Chief Secretary ’
11 L] Agsistant Director ;
{ 1% | information '
11 6. | Mr. Khan Ghallb, [ 0343-9142092 | Mr Halt Fazal Elahi : ‘
‘ | o “ Assistant Dirsctof « Minister for Food Department \ ;
R information : + irrigation Department
| 17..1 Mr. Rizwan walik, "~ 10313-5925856 Mr. Abdul Halee™ Qasuriya !
! ,".: ‘ i Assistant Directof » Minlster {or Agrisulture Department
, ) \ , | Informatlon « Uvestock, Fisheries and Cooperative Department j A :
I 8 Mr, Mu[’ghtcl Khan, 0316-1952630 1. Mr. Manzoor Khan Afridi
'. ‘l e Assistant Director ' « Minister for Excite and Taxation xepartment
'1 |- || information i « Labour Departmant j
11 o719, Mr. Fazal Qayyum, i | 03018865468 " Hajl Muhammac Ghufran o
\ ). | Assistant Information i iMlnlsterfo’r Minerals Developme:t Department J ‘ 3
: L \ Olflicer . '
“1 7 |10, Mr. drshad Ahmad, 1 0300.9326146 | - Advocate Sawal Nazir
vt ] | Assistant Dlrecgér . Minister for L. .1t Government, €'dction and Rural
l\\_ e ’-,lnforr'nation . Development Department J
o \ L -
1 o !
N VR R i
A R :
H poboL et
N phoy



L iz Ghalur, 03459365139 MAr: Harnld Ghah 8 —
] agglstant plrector « Minlstor fof prplle Health r.r.fq;ra(:f:r\r.qry:c,mrf.fz.'.'.
AL,

« Pianning P peyninprannt [yespierLent:

| jnformation
: ‘ /_——-—-‘_—--,_———"‘“ i-‘—--‘.’--#—_ ~-,__.-ou--._--.-..-.~-.aw.- e T '«-- »-._-—-v._...-_-._._...___,_.. .
e Mr. Shan Muhammad, 0332-9106073 Me. Tal fAhasaenat Aheleli

" Minlster for pelief, Arhahilitatiin and) Genilernnn

papartrent [ T

justice (1) 1p-nad Oalenr
. Minister fof Lo, parllaraentary L Haics ARG Mosnan PR

Repa rtmant X
« Higher Educatin®, Archives and Linearic

e o

rMuhammad Huzalfa,
Assistant information

officer
‘ 4 QeoalUneis

;. ___,.-——‘—"'"._—-"' el
‘ wr, Salid Kham, 0300-5097336 tAr. Ghafiutiah £han .
hssistant Producer . Minlster for Housing, Departrneet
' o Prisons ) e i

e

‘Nagem ul Had,
|} ] Non tineal Editor |
16:] Mf. Mukhi\arl\hmcd,
-} Asslstant Director
jnfarmation:

—
Mr:Muhamma:E afl shah i
pinfster fof Coraraunication adrs DESAATENE e

e

e et et
0246-9339197

Mr, Zafar Mahmood
» Advisor to CM on Culture,

,MUseEUmS

.._a.;'—"_.‘c—"'_
0346-5658172

.-
Pl

Tousin, LeensGlag/ 30

-

et
i

Mr. ReHrnat Saitxm vhatiak
Advlsor to cMen Elementar/ 5 secnndary 2ducztich

cyed Jarrar Hus:ain gurhari
tation ¥

| Advisorto ChA ©n popy

DEP i TY DIRECTOR (COM)
: far DG

No. & Date Even

o Copy té: -
: 3, Private sacretarylies) to Caretaker provincial ruiinisters/Advisdrs 1o Chief jdinisier “hyne’
pakhtunvhv/a i ‘ )

2, Psto éccrezarv Information & pRs, Govt. of Khyber pakhtunkbis

3, PSto E]JG tnformation & pRs,; Khyber pakhtunkhwa -

.4, Concepned PROS ' ;
i : 7l
; & z q
f; OEOUTY DIRECTOR (COM)
: Far DG



V 3

_ \O ~

\ .\(‘\

s b e e

T be substituted with the Natification beoring the same Number_dated 08.12.2023

GOVERNMENT OF KIIYBER PAKITUNKHWA, e
[NFORMATION & PUBLIC RELATIONS DEPARTMENT

g . i
' - Dated Peshawar the 08" Decembery 2023 }
Y g
NOTIFICATION: |

No. 8O. Es;t/lNF‘)-*t-iMZOlDIPoslinwf[‘ ransfer:- The Competent Authority, Secrelary 10 Govt of

Khyber Pakhtunkiwa, Information & Public Relations Department has been plcnsed to issue the
“following postiing./\ransfer of afficers of the Directlorate General information & Public Relations,

iKhybcr Pai;htanh_wa, inthe publ'ic interests, with immediate effect:

TSNo | Name & Designation From To
11 Salim Khan (BPS-19) Director Jnformation (Admin:), Aliowed to actuglize his
(Personal-19), HQs Office promotion 10 BS-19 on
Peshawvar regular basis on the already
occupied post of Dircctor
| {nformation (Admin), HQs
. Office Peshawar |
2. Mubashir Rohim Malik, (BPS- | Deputy Director (Pecsonsl-19), Director Information (PR).
19y - Regionai Information  Office, HQs Office Peshawar.
. Abbottabad. .
[T Liaqat Amin (BPS-19) Director Information (PR) | Director Information
: (Personal-l‘)).HQs Office | (Coord:), HQs * Office
| Peshawar Peshawar.
4, Ghulam Hussain (BPS-18) Station Director, Pakhtunkhwa | Deputy Director (Training),
: Radio FM 92.2 MHz, Peshawar HQs Office Peshavar
1S Muhammad Sanwvar Khattak Deputy  Directar, Regional | Deputy Director, Regional
) (BPS-18) Information Office, Kohat Information Office, Banny
6. Haroon ur Rasheed (3PS-18) Deputy Direclor (Litigation) Deputy Director, Regional
HQs Office Peshawsr Information Office,
. Peshawar
17 Tkramullah Saced (BPS-18) Assistant Director, Headquarter | Deputy Director, Regional
Office, Peshawar Information Office,
. Abbattabad
18 Mukhtiar hmad (BPS-18) Assistant Director Headquarier Deputy Director (Transport),
: Office, Peshawar HOs Office Peshawat
19. Irshad Muhammad  Khan Froducer, Pakhtunkhwva FM Deputy Director, Regional
' (81°S-18) Radio, Kohat Information Office, Kohat _J
10 Mizam ud Din (BPS-18) Deputy Director  (OFS) Deputy Director
' Regional Information  Office, (Communicalion-ll). HQs
: Swat, Office Peshawar
S TT. | Habib Ullah (BPS-17) HQs Office Peshawar / PRO to | Producer Pakhtunkhwa
: , Chief Secrelary Radioc FM 922 -MHz,
Peshawar
12. | Misar Muhammad (BPS-17) Awaiting posting Assistant Director
(Litigation), HQs Office
Peshawar
13. Niuhammad Athar Suri (BS-17) T.Engineer, Pokhtunkhwa | He Ts authorized to hold look
Radic FM 932  MHz, | afier charge of the post of
. Peshawar. Station Director,
{ Pokhtunkhwa Radio M
- . 92.2 MHz, Peshawar
’ 14, Anwar Khan (BPS-17) Deputy Director  (OPS}, Tn-charge FM Radio, Kohat
' Regional informetion Office,
Dannu
, 15. Muhammad Jalal (BS-17) T. Engineer, Pakhtunkhwa FM He is authorized 10 tiold look
1{ ) Radio, Swat afler charge of the post of
| 97 RIQ, Swat

E CamScanner
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i
- i
. ‘ . ' , FM Radio, Kurram Assistant Director (Estab),
16, ; Muhammad Daud (BPS-17) Froducer HOs Office, Peshuwar

‘ . " | Administrative Officer, HQs | Superintendent  {Accounts),
17, Muhammad |gbal (BPS-17) Sﬁ'icc Peshawar HQs Office Peshawar.
F—— X ' Assistant Producer, HQs Office | Assistant  Director, Qs o
18, [ Mr. Sajid Khan (BPS-17) ' P::l:iwur Office Peshawar / PRO (o ;-
o Caretaker  Minister  for
1 Transport and Housing
19, .} Mr. Sajid Mehmood Khan} Assistant Information Officer, | A.D, }:’QS Office Peshawar.
1¢ PS-17 ACB) Pakhtunkhwa Radio, Mardan He will work as PRO to i
1 ‘ Chief Secretary
20. Miss. Neclarn Zahir (BPS-16) Assistant Information Officer, | Producer (BPS-17) (.OPS) n
’ fSS o ( HQs Office Peshawar Pakhtunkhwa Radio FM
| . ' 92.2 MHz, Peshawar
21. Mrs. Farhat Irshad (BS-16) Assistant Information Officer, | Assistant Direclor (Admn)
‘ Registrar Section, HQs Office | (BPS-17) (OPS)
: . .| Peshawar i
22. : | Miss. Bushra Sikandri (BS-16) Jr. T. Engineer, FM Radio She s authorized to hold

' : | Kurram look after charge of the post

- ' of In-charge FM Radio,

[ ' Kurram
SECRETARY

’ Information & Public Relations Department
Copy of the above is forwarded for information to the:-

Accountant General, Khyber Fakhtunkhwa, Peshawar.

Director General, Directorate (3eneral IPRs, Khyber Pakhtunkhwa,
P S. to Minister for Information & Public Relations,

P.S. to Secretary Information & PRs. Department. &
Station Director, Pakhtunkhwa Radio, FM 92.2 MHz, Peshawar.

Regional Information Officers concemed.

Station Incharge, Pakhtunkhwa FM Radio, Kohat.
Station Managell‘, Pakhtunkhwa FM Radio, Mardan.

District Accounis Officer, Kohat, Bannu, Mardan & Abbottabad. i

10, Officers concerned.
P
Sectian Offi nﬁli&hment)

O NN BN —

- 11 Personal files.
12, Master file
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To, . i .

The Chief Sccrelary
(Jovemmom of }\hybcr Pnl\htunldlwa, Peshawar,

Sui)_ieci: DEPARTMENTAL APPEAL AGAINST TRANSFER
Rcapu,led Sir, E

ll is humbly Sul)imﬂcd that the undersxgned has recently been transferred and posted 08
Produuer (B5-17) Paklﬁunkhw.l Radio FM 92 2 MHz, Pcshawar. However, | would not be able to

“elfectiy ely discharge duncs associnted wuth new assignment (FM Radio Production) due o the

following reasons:- , |

1 That the undus1gncd has no rcqumtc expericnce in radio praduclion Furthermore, ot

the time of recruitment through KPPSC to the post of Assistant Director h formation (BS-17)

under the then service 1u1cs the undersigned was incligible for the posilion nF Producer (BS-17)

due ta lack of 1elevanl experience in radio production as mentioned in service rules dated 18"
August, 2011 (_Mt.u.h(.d) w ¢ leasi Second Class Master's degree in Journalism or Mass

Conunitication from u rec ngrr:zud university with two years' exper ience in radio progranuning

and production”,

1 2. That th2 job descriplions for both positions {Assistant Director Ir fcrmation (BS-17) and

Producer (BS-171)  difler significantly in nature,

3. That the Directorate General of Information &. Public Relations (231PRs) operates nine
FM rndio stations across the province and has recruited designated and gxperienced Producers
(BS-17) far the production af these FM radio stations. The designated Producers for radios arc
presently warking clsewhere, while the Assistant Directors who fack the requisite cxpertisc are

often posied in radio, which aflect the quality of production and 18 tlgnn“l the spirit of s cadre.

T Vight of the above, it s requuested that the Iransier m’dcr to the extent of serind Na. U1 (aftached).

may be reconsidercd for posting on general cadre position, please.

Thanking you in anlicipation.
gy |

/\
Yours [aithfuli
({ ,WJ v

|

\1/\7’
Habib UlaR Khat - ‘
Assistant Director Informatson BS-I’I
Directorate General Infarmazinn & Public Relations
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WrIT PETITION NO. -p/2023

Mr. Habib Ullah KKhan, Assistant Director Information (BPS-17)
PRO to Chief Secretary, KP, Peshawar
................................. PETITIONER

VERSUS

1. The Government of Khyber Pakhtunkhwa through Chief
' Secretary,' Civil Secretariat, Peshawar. ' S

2. The Secretary Information & Public Relations, Civil Secretariat,
Peshawar.

3. The Director General, Directorate of Information & Public
Relations Civil Secretariat, Peshawar.

4. Mr. Sajid Mehmood, Assistant Director (BS-17), Directorate
General Information & Public Relations, Tehsil Bara District
Khyber.

...... vereesennnnsenssenrereenss RESPONDENTS

WRIT PETITION UNDER ARTICLE 199 OF THE
CONSTITUTION OF ISLAMIC REPUBLIC OF
PAKISTAN 1973 AS AMENDED UP TO DATE.

Respectfully Sheweth:

! Facts arising for the institution of instant writ
petition are as under:-

1- That petitioner is the law abiding citizen of Pakistan and is
serving the respondent department as Assistant Director
Information (BS-17) quite efficiently and up to the entire
satisfaction of his superior. That lastly the petitioner was posted
as PRO to Chief Secretary. Copy of appointment order and
posting order are attached as annexure........ eerraransaes A & B.

2-That the petitioner started performing his duties at his
concerned station quite efficiently, but astonishingly the
respondents vide Notification dated 08/12/2023
fransferred/posted the petitionar against the cross cadre post of
Producer (BS-17) Pakhtunkhwa Radio FM 92.2 MHz, Peshawar
and the private respondent being junior to the petitioner has
been posted vice petitioner. Copy of the impugned notification

dated 08/12/202 315 21 AR08H @RARN@ HE rsar s orseerssersssnacess C.




14

3-That the petitioner feeling aggrieved from the impugned
notification dated 8.12.2023 preferred departmental appeal
* hefore the respondent No 1 but the same has not been decided
" tll date though under clause -XIV of the transfer/posting palicy
the appellate authority is duty bound to decide the
Departmental appeal of the petitioner within fort night. Copies
of departmental appeal and transfer/posting policy are attached
as annNeXUr€uviesrsarsssnss svsaananss irirmessensvusseseRTERT evessnsess D &E.

‘.‘:XA ~

4- That petitioner feeling aggrieved and having no other
efficacious remedy preferred the instant writ petition on the
following grounds:-

. GROUNDS: |

A-That the impugned natification dated 08/12/2023 being
contrary to law and rules, hence not tenable in the eye of Law
and needs interference of this Honarable Court to be set aside.

B- That petitioner has not been treated by the respondent
department in accordance with law and rules on the subject
noted above and as such the respondents violated Article 4 and
25 of the constitution of Istamic Republic of Pakistan 1973.

C- That the impugned notification dated 08/12/2023 in utfer
violation of the transfer and posting policy of the Government.

D-That the treatment meted out to the petitioner is highly
discriminatory and in clear violation of the Fundamental Rights
of the petitioner .as enshrined in the Constitution of Pakistan
1973 jand also violation of Articles 218 (3), 220 of the
Constitution of Islamic Republic of Pakistan.

E-That the impugned transfer orders is aiso violative of the
transfer/posting policy of the Government of Khyber

pakhtunkhwa as the petitioner has been prematurely
transferred from his current post.

F- That the impugned notification dated 08/12/2023 is also

violative of Rules 12 of .Appointment, Promotion & Transfer
Rules, 1989. '

G- That the impugned notification has not been issued in the public

interest nor exigencies of public service, hence not tenable and
liable to be set aside. :

WPEZ38P2023 HABIB ULLAH KHAN VS GOVT CF PG2E




H- That the petitioners seek pér‘mission to advance other grounds , S _
and proofs at the time of hearing. -1

It is therefore, most humbly prayed that on acceptance of
this writ petition the impugned notification dated 08/12/2023
o may kindly be declared as illegal, uniawful, unconstitutional and
: ineffective upon the rights of the petitioner, may very kindly be
sat aside to the extent of petitioner and private respondent OR
the respondents rmay be directed to decide the departmental
appeal/representations of the petitioner in light of clause XIV of
the Transfer/posting policy. Any other remedy which this august
Court deems appropriate may kindly also be granted in favor of
the petitioner.

Interim Relief:
By way qf interim relief, the impugned notification dated
08/12/2023 may very kindly be suspended to the extent of

petitioner and private respondent till the disposal of instant writ
petition.

PETITIONER

THROUGH:
NOOR MUHKMMAD KHATTAK
ADVOGATE SUPREME COURT
Unmi é?m} MOHMAND
‘ Muzw KHAN
WALEED ADNAN
yd

HMOOD JAN

ADVOCATES HiGH COURT
VERIFICATION:

‘It is verified that no other earlier writ petition was filed between the |
parties.

_ . " DEPONENT
v-_LIST QF BOOKS

1. Constitution of Pakistan.
2. Services law books
3. Any other case law as per need.

WPE238P2023 HABIB ULLAH KHAN VS GOVT CF PG28
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y BEFORE THE PESHAWAR HIGH COURT, PESHAWAR,
. .

WRIT PETITION NO. -P/2023
HABIB ULLAH KHAN VS GOVT: OF KP & OTHERS

AFFIDAVIT

1, Habib Ullah Khan S/O Mir Khatim Khan, R/O Gali Hazrat Ali
Dra Ban Chongi Muhallah Farooq Abad Dera Ismail Khan, do hereby
solemnly affirm that the contents of this Writ Petition are true and
correct o the best of my knowledge and belief and nothing has been
concealed from this Honorable Coutt. (ﬂ

y‘“

DEPONENT
CNIC NO. 12101-9740443-9
CELL: 202 Q9LS 9L ]
AT T T A

A

IDENTIFIED BY
~)

i

NOOR M(%HAMMAD KHATTAK
Advocate Supreme Court,

CE

i RAMIFER

aor Peshavfar High LA
WPE§238P 2023 HABIB ULLAH KHAN VS GOVT CF PG26 Authorized Ugdoe-amticie B, 7 of
ihe Qnnoopl.ETiabadat At 1983

3 FEB 2024

o
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PESHAWAR HIGH COURT PESHAWAR

Form $A”

Date of Order, or
Proceedings

Order or other Proceedings with Signature of Judge or that of parties orw
counse! where necéssary

i

2

: 3

09.02.2024

Wrif Patition No.6238-P/2023.
Present: :

Mr. Umar i?arooq Mohmand, Advocate, for the
petitioner: ;

Barrister Syed Muhammad Shah, AAG, for the
respondents;

Aok ok ok K

FAZAL SUBHAN, J. ~ Through the instant petition under

Article 199 of the Islamic Republic of Pakistan, 1973

(Constitution), hetili(jﬁcr has made the following prayers: -
| :

“On acceptance of this writ petition
the impugned notification dated
08.12.2023 may kindly be declared
as illegal, unlawful, unconstitutional
and ingffective upon the rights of the
petitioner, may very kindly be set
aside lo the extent of petitioner and
prrivate  respondent  OR  the
respondents may be directed o
decide’ the departmental appeal /
represéntation of the petitioner in
light of clause XIV of the Transfer /
posting policy.”'
2. Record i shows that the petitioner was
: .
serving in the respondent-department as Assistant
Director Information’ and was lastly posted as PRO to

Chicf Secretary. That to the surprise of petitioner, the

respondents issued! notification No.SO.Estt/INF)4-




!
2

24/2020/Postif§g/1’r%}§hsfer dated 08.12.2023, whereby he
was tlansfencd to Pakhtunkhwa Radio FM 92.2 Mllz,
Peshawar, as Produ%cer, however, the same is a cross
cadre post and an c!:fﬁcei‘ junior to the petitioner, has
been posted again%st his earlicr post. That being
aggrieved, the petitiloner filed departmental appeal, but

the same has not been decided; hence, having no other

efficacious remedy) he preferred the instant Writ| |~

Petition.
3. We have heard the learned counsel for
petitioner in motion and have noted that (hé petitioner is
a Civil Servant and due to bar contained in Article 212
(I)f the Constitution, the petitioner can seck his remedy
from the concerned forum, as the matter in instant Writ
Petition rclates to the terms and conditions of his
service. In such eventuality, the High Court is not
competent to adjudicate upon the matter, agitated in the
Constitutional petition. The superior Courtsin plethora
of judgments, has held that in the matter exclusively
falling within the domain of Administrative Courts and
Tribunals established under Article 212 of | the
Constitution, the High Court cannot entertain such

petition of a Civil Servant, due to statutory bar. In this

respect, reliance can safely be placed on case law |

reported in 2015 SC/}/IR 253, 20]8 PLC (CS) 394 and

1
)

|
| )
ATTEST

EXA an Cour

pesha‘;” awat
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3075 PLC (CS) 488;

—_—

4, In this view of the matter, the instant

Constitutional petition, being not maintainable, . is

hereby dismissed.

- arima it

Announced. A
Dated: 09.02.2024. .
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v _\ il ,/‘ o F&sllrlu-'- Transfer I:olicy— npdated 10 Jan, 2000 - “ '......ﬁ- ! D: —
- VEON GOVERNMENT OF AWFP
' \,;\/\/ ‘?\ © ESTABLISHMENT & ADMINISTRATION
A e DEPARTMENT
i ' ‘\\_;;/‘ (Regulation Wing)

S .
S
{INSER

o POSTING / TRANSTER POLICY OF THE PROVINCIAL GOVERNMENT.
l o - @ All the posting/transfers shall be sirictly in public intercst and shitl not be

abused/misused (0 victimize the Government servants

i) All Govermment servants are prohibited to exert political, Administralive or any other
pressures upon the posting/transfer authorities for seeking posing/transfers of their
. . choice and against the public interest.
‘- ] E, " . w
iti) All dontract Government cmplayees appointed against gpecific posts, can nol be
posted against any other post.

N i
. (iv}\‘} The pormal tenure af posting shall be three vears subject 10 the condition thut for the
. :/ officers/officials posted in unattractive arens the tenure shall v : pvp vears and fov the
hard fareas the tenure ¢hall be one vear. The unattractive . ad hard areas will be
notiﬁiud by the Government.

.
v) { _ _
vi) While making pastings/transfer from settled areas o FAT S #ad vice-versi. r'pecI\ﬁc

approval ol Governor, NWEP ngeds 1o be obtained, :

. | )
AWhite making pnstingslt’_ransfurs of officars/allicials up 1o BS-17, from setiled
areas to FATA and vice-versa approval of the Chiel Secrotary NWTP needs to
be ol?taiiied. Whereas, in L;nsc of posting/transter of officers in BS-18 and above,

. fromi scttled areas to FATA and vice versa, specific approval ol the Governor
- NWEP shall be obtained.,

- e

L . vi(@) Al Officers/officials selected agatnst Zone-I/FATA queta in the Provincial
b . Serv{_cus should compulsarlly serve’in TATA lor ntleast eighteen months in each
o prade. This should start Urom seninv mas

t seales/prades downwards in eath
senlefgrade of cach cadre,
!

viiy  Offikers may be posted on executive/administrative posts m the Districts ol ther

domicile except District Coordination Officers (D.C.0s) and NPOs/Superintendent 0f
Police (SP). Similarly Deputy Superinten

e e e T

A dent of Police (DS shall not be posted at«

L , place where the Police Station (Thaana) of his areafresitdence o siumlcéi.
P :
[S L res . . - = . . N
R viil)  No posting/transfers ol the-oificer' s/officials on detailment bazis shall be madc.
bt .
i ) Regarding the posting of hushand/wite, both in Provinost sorvices, elfforls where
,l : [mssu:h: would be made to post such persens al one siauon subject lo the public
i inrerest.
: | . .- -
| p3] YAl the posting/transferring swthorivies may fugilitr the  asting/trunsfer of the
: - ummavied (emale gove S St  Aamer Al L )
- fenale government S=rvants at the station of the 1e: dence ol therr parents.
L [ '

: 3

i \

Para-{y) regarding manths of Mareh and Jviy for postinglleavsier and authorities fv
relaxation of ban deleted wide lenet Mot SOR-VA (BAAD) LGN L dafed 362008
Consequently authorities competent under the WWEP Governmz \?,\\\c.s‘lﬁ B\nsu}uas{‘ \‘:a:
15ty : R { Busi 2 ; Pohc + and other rules far the e
' el Government Rules of Business 2001, Pt xl\l};;ff\ﬂ;\sfal e er rul
Efl‘?::',cln f(:[\‘rt:: allowed to make pcstinghvmysfcr subjuet to phservanve }1[ n‘u F::\“'} and rules.
.-"‘.-d(lcd vide Usdu cireatar et M. SOT-YHE&L APV 003, dat 21T VA
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FENEREIEELE 1

‘_V— 's In the Seeretaviat

Jaeme sy e oo o

posting - Transier Palicy - updntod {10 Jon, 2000 v -L‘ 2

xi) Officers/afficials except DCOs and DI’O?./SPr whe are due ip 1ty s within one yesr
' may be posted on their option on posts in the Districts ol “heir domicile und be
aliowed to serve there till the retirement ‘
1ycOs and DPOs who ave due to retire in lnc near future inay also pe posted in
the District of their domiclie subject to {lie condition that st srh pmtlag wauld be
agninst non- '\dnummﬂtwv posis nl equivalent s seales:

f:\'ii) In terms of Rule- 17(1) and (2) read with Schedule- 10 of the CNWTP Gavernment
fules of Business 1985, transfer of officers shawn in column 1 nf the following table
shall e made by the authorities shown againg! cach afficer in i lmn?2 thereof:

e sverar . R
Qutside the Seeretariat l

" (ficers af the all Pa\cxrmn Unified \ Chicl Scereta 1 mnmlmnnn with
Group i.e. DMG, PSP including Pravincial I'shhhﬁhmcn\ Dcpartmcnl and
Police Officers in BPS-18 nnd above. 1. Depart el concermed with |

| the approval of il G Chiel Minister.

\

—

Dlhcr olticers in BPS- “V7ond above to e i
posteci against scheduled posts, of posts '

normjally held by the APUG, 1’CS(FG) and -do-
| PCS(SG)

f

Headq of Attached Departments and olhcr(

Offiters in B-19 & above in all the

Depm tments. -do-

1. Secretarics Chief Secretary T wilh the approval of
the Chief Mimster.

) W!thm tlie Same Deporoment Segretary of (e Jepartment

; IR 3 R S ey s
Oihu’ Ofticers of and above the rank
Geetion thcm <

concerned.
) Wuhm the Secretariat [rom one Chief scereta . Lecretovy
Dcpurtmcm to anothes. | - Establishmesy’
Oi‘ﬁcmls up ta the rank of Suermtcnden\: .
*q) Within the same Department
: Secretury vl 1he Depariment \
_ concerncd. ‘1
b) Tound fromun Attached Department \ :
' l

Scerctary af the Dept i consultatinn
|

wiillh Head of Attached Department
concerned.
(,)thm the Secretariat from oné

Department 10 unother \ Seerciary (Estatlishment) \

xili)  While considering posting/transfer proposils

- mind the followi all the conecrned authorities shadl keep
\! ing.

a) To ensure the posting of proper persons on proper

o posts, the Performance
! valuation Report/annual confidcotial reports, past a

cual P past and present record of
ice, performance an post neld presently and in the past and Ecncm!
muuhnnn with focus on the integrily

of the concerisd Qff
e offjeery/otficialy be

b .
| Tonure an grescl Jost Pl Ao be taken \\\\i\ consideration and the
p(\%ﬁmgh\ anslers shall be in the bex: pubhic interes

,_,___.—-—-—-—'.__._-—-.u,__-—-—-—--—-

U added vide Urdu cirgular tetter No SOR-VI (E&AD)II-M?.OOS. dated D-2 95,
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Tosiing - Transter Policy - updated LY Jan, 2009 - 3

wiv)  Government servants including District Govi, employees feeling ngaricved due to the

orders nf stlﬁng/trunsl'cr authorities may seek remedy [rom the nexl highet authgrily
/ the appointing authoriry us the cose may be through an appeal to be ’submi\\cd
within seven days of the receipt of such orders. Such appeal sholl be disposed of
within fificen days. The aption of appeal against posting/ transfer orders could be
| exercised anly in the {alimeing CASCS. -

1 Pre-mature pnsinuilran:‘.(’cr or pesiing yransfer in vieiation of the provisions
af this palicy. '

1) Senous and grave personal {humanitarian) grounds.

-2 To streamline the postings/transfers it the Dismict Goveiment and (o yemove

any iritant/confusions 10 this regard the provision of Rule 25 ol the North West Frontier
Pravince District Government Rules of Business 2001 read wath sehrdule = 1Y thereol s

referred. As pet schedule-1V the pnsungltrausl'cn‘ir'g authoritics [or the nfficers/officials
shown apgainst cach are as under:-
\ Authuraty l

FT\ln. lOI‘t‘iccrs \ y

1. Posting of Dismct Coordination Officer and Provice al Government.
Executive District Otficer in a Diswrict.

— et

‘ B
| Posting of District Police Officer. [ Proviae o} Government J

Other Officers in BPS-17 and above posicd in the Proviac -al Government

District, ‘

Official in BPS-16 and below Exceutive District Ofificer in
{ consullation with  District
‘ Coordination Officer.

3. As per Rule 25(2) of e Rules mentigned above the District Coordination
Department ihall consult the Goverament if il 15 proposed to:

a) | Transfer the holder of a lenure post hefore the complenon af his
tenure or extend the period oY his tenure.

b) Reguire an ollicer 1o hold charge of mine s 6ne post for a period
exceeding two months.

4, 1 am'l further directed to request ihat (he abeve noted palicy v ay be striclly observed
fimplemented. ' T '

'Ql'l.I'.’llI.IIIl.l!QIIII'I.i!‘lllll"‘!ln'."'ll.ll"0 l‘..l...l.""ll'l

All concerned art requested to ensure that iLnUres of the @« erned afMcers/officials
are invpriably mentioned i SUMMArLs submited o the Croioaelent Autherities Tor
Posting/Transfer.
{Authapity: Latter No: SOR-VI/E&AD! 472003 ditedt 24-6-20031

B

Il-llilnlll.llt!nlnlcnl"!tull'|'l

Uiuv-"!’l!.utlnli‘!t- ID"IOIIII'.I"..'.'

““1t has been devided by \he Provincial Government (hut postne/transter orders of all
the ofﬁpcrs up to BS-19 cxcept Hcads of Attached ilepartments irr:«:imucl‘své of orades will be
noliﬁi::(l by the concemed Administrative Departments wilh prioe apiraval of the Compelent
Auth'u‘r'i gbtaincd on the Summary. The Notifications/orders should be issued as per
specimen given below for guidance. e

AN posting/transfer arders of BS.70 und above and Veads of Allaehed
Departments (HAD) shatl be issued by the Gatablishment Departove andd the Administrative

Departments shall send approved Summarics to E&A  Deprdment far issuance ol

Motificatons,
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KHTG \H{HWA L\TORMATIO‘I P(

Ln&: RELATIONS. AND CULTURE m:mnnﬂ:NT

GOVERNMENT OF KHYBER PA

NOT[F»ICA’I'ION

' PuhawarDated the 18 Augnst, 2011 -

quajxﬁcauons and other conditions,

-Culture Department, in wnsultanon wi

v

No. SO([NF)II(M]S Rulesfmll Vol. V. In pursuance of the prcmsmn comamcd in

(Appomtmcm Promotion; and Transfer) Rules, 1989 and in. supe;scssion of. all previous. rules.is

f———_—-—#

0,

J;xb-mlc (2) of:rule 3 of the I\hyber pakhnmkhwa le Servants

d in cojumn 2 of the’ saxd appcndlx

~
,( men:lature ofPost. hﬁnimumquﬂiﬁmﬁon presmbcd for AgelLimit — Method-of recruitment -
0 A . nppointm:nt by i imnal recnﬁtmcnt. - TSl LT .
, N J
ac Director of Information - - By Promotion on the bms of senionty -cum-ﬁmess Em:namongst

(BS-19) :-

——tn e mm w e e e

o S
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the Deputy. Director. Information, Pablic Relations Officer to -
Govemor-and Statiod- Directorswit twvelve years-servics in -
BP5-17 End shove: . .

sued in this behalf the. lnformamn PUIJhc Relations. nnd

ith the Estabhshmcnt ‘D=panment and Fmance Department hercby lays down the. mc(hod of tecrultln"nt

spccnﬁcd in Columns 3103 3 of the Append.\x to this nonﬁcanon which sball be apphcable t0: yarious. posts in'the .
Dlrccm"atc of Informanon, Khybcr Pakhnmkhwa as specl

-%‘ o

A .
Tiveke it oty S msm hr
pa i . =

Y . . -
. . * - H .
e e e eat e Sgwar g ouS

-

M T
S led e e

’

L.

Lyt e i el



gt—

. ‘: "
-

: . s ' Dcputy Ducctor i "’. . e e ; By promot:on. on. thc basxs of scmonty- -ﬁmcss, fram |- _
B L !nformauon/Pubhc Re]atmns ' amongst the:. Assu;'.ant Ducctors J.ul'ormauon, Infoananon S
£ [ Gusee, to Govcmor/Stanon Ofﬁ':crs fmdProduccrs wlth ﬁvc) IS Set iu:o as such.
% el Du'cctor (BPS 18) o Flaeiera ERETTPE T SN gna'.'::-‘:.:“ RO ST T .: o
\ ; "3_' " {Assistant Du-cctor ‘;': 1) -: Aﬁ;ms; S'ccond Class "ltu 32 " _(a_ "‘Fu Xy péi.c ceath _promoaon, o ﬂle basu of s*mom} i
Ct fﬁ e In.formanonflnformanou “ - Master’ sDeg::em. " )ears N PN " cum:fititess; “from: ‘atnongst. the Assistant Informauon S
RS Oﬁiccr (BPS l’l) 'Joumnhsm orMmiS' AN ) Ofﬁoci:S,With ﬁ\’c Ycars scmccs a.ssuch and N
| ' -Copmmimication: RO g IR S B
! - fiomn 8 recpgnized-: (b ﬁﬁypcrcent by&mvalrecmﬂmcnt- -{ IR
i ...Umverslm and. v L SRR SER A
. Gl Y
BEN m xcast “Seconds Glass Masttx T N B
‘. - ; ch;rce ~m Ioumalxsm ox' Mas o : X
b .. ) *.. '.. .:
!3" _.::. . . T )
N Budgcumd Acx;ountOfﬁccr.. ‘ By tmnsfcr on’ dcputauou ﬁ:om thz ofﬁcc af. Accountant
g‘ .. | (BPS: 17) i JENY SRR RN Gcncral-Khybcr P:demnkhwa N L
{- 6.1 Assistdnt D;rccto: - At Icast Sr.cond Cfass M(xs!qr s. . 21032 [By inltial recpuitment. = - L
g Prég'réﬁ'tﬁ'ér""’" ST cht:c,u) Computchbxmcé or:;". years, [ T T e
1 (BPS«]?) . InTormnﬁochchnology or el L , . - 2 e
- B R A cqmv%ilmiqx.tahﬁtatwn fmma Ll > AT
i~ e L " + twog:ﬂud Umvérslty . S -
; ’ . SEE sl TN o . ’ L FEATI
S : AL B T ! % "l L P
T R : : SN
i : s Paoe 1 af

CARY .
IR TR SN




Nk 7, 8.0 P o7 e WA L8 T

vie POR o Wy LY P, R LSRR L oAt
R 3 o s e R Lt ==
AR 2 e
i
(




BEFOR}E TH[E KHYBTR PAKHTUNKHWA SERVICE
- TRIBUNAL PESHAWAR

- Appeal No. 16578/2020 " '

Daté of Institution- ... . 11.01:2021

" DateofDecision ... 06.122021

Mjr Manzoor Ahmad, Drug Inspector (BPS 17) Dlstuct Pesl1awa1 under
Tr ansfcr to the post.of Pharmamst (BPS 17) DHQ Hospital KDA Kohat ,
o (Appellant) |

.
'v.

VERSUS

The C luef Secxetary, Khyber Pakhtunkhwa PeshaW'u and two Othel.

(Respondents)
Present. . o " T ) I‘,. 4 :
Mr. Noor Muhammad e ... For appeliant.-
‘Advocate, L e T e
Mr. Muhammad Adeel Butt, L . -

~ Addl Advocate General .. .. .. Forrespondents.
" MR. AHMAD SULTANTAREEN. . .. CHAIRMAN
.. MR, SALAH-UD-DIN,’ L e MEMBER(T)

'AIHVIAD SULTAN TAREDN CHAIRMAN :-By. the appeal descrlbed'

above. m the headmg and ught other appeals beaung No. 10301/2020
10‘335/2070 16‘79/2020 16580/2020 923/202] 11'559/2021

48"1/202[ 5187/202] the appellants have lnvol\ed the Junsdlctlon of this

Page 1 of 12" -
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Tnbunal to clmllengc their t.ransfers from the post of Drug. Inspectors/Dr‘ug

Analyst to the post of Pharmacrsts wrth the prayer copled herein below:-

" On acceplance of tl’ns appea[ the tmpugnea' Notification da(ed
" 06 10. 202(l may very lcmdly be set asule to the utent of appellant

" and the. re'Spondents may kmdly be dtrccted not (o rmnsjer the

apppllant [from the post. of Drug Inspe(‘tar (BPS-] 7), District

' Peshawar Any . other remedy wluch this augusi Tubunal deems ,

g f it thai may a[so be awam’ea’ in favaur of the appellant o

.'.

2. Thls smgle Judgment shall stand to’ dlspose of all the 09 appeals in

one place as in all of them comman questrons of facts and law are

mvolved

3.. The factual account as gwen by the appellant in Memo of Appe’ll

has been edlted for the purpose of this judgment. The 'lppellants in

Appeals -No. 1(578/2020 10301/2020 10535/7020 16579/'7020
516580/2020 923/2021 1559/2021 4821/2021 5187/2021 aleholdels of_

the post of Drug Inspectm in pursuance to- thelr appomtment made on the

. - said post in due process Appellant 1n Appeal No. 16580/9070 is holder

of the post of Drug Analyst The respondent depamnent transfen ed them

from their respectwe posts held by them n the relevant cadle to the post

of Pharmacist. They thr ough therr respectlve depax tmental appeals have

“chall enged theu transfer orders before the departmental appellate

authority but they recewed no xesponse of their depaltmental appeals

Consequently,,they .have ‘preferred their service appeals respectively, as
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5.

. mamtalnable m present form. They w1th sevelal factual and

. enumerated herem above, for JUdlCla[ revrew of 1he 1mpunned tmnstel

;--orders The coples of the appomtment orders of appellams Tast nansfel
e

"o

.
01de1 W1thm adre and of rmpugned order followed by the coples of

.. EN

department.ll appeais are avaﬂaole on record as annexed with their
. respectwe Memorandum of Appeals The appeilants have dlsputed the.

. transfer as made V1de 1mpugned order' on the ground that in telms of- -

: s‘ervi'ce rules: -for them" .their;.'appointment" promoﬁon'and transfer is
_ govemed by Y nouﬁcatron dated 09 04 2006 of the Gove1 nment of. Khyber
a 'Pakhtunkhwa Health Department qmte drfferently ﬁom the Pharmamsts

T’he copy of the sa1d nohﬁcatlon as ann« xed w;th the appeal is also

avarlable or ﬁle The appellants amongst other grounds have urged that

the irhpugrie'd notiﬁcat‘ion- of their transfer is 'agai'nst ‘I’aw', facts, norms of

_ natural Justlce and matenal on record and bemg not. tenabie is. Irable to be -

- set'aside to the. (xtent of appellants and prlvate respondents and that the

<:appellarrt's...3were: ; not-, t'r'eated" -by.-"'the--.. respond‘eﬁts in- aceord'ance with

. Iaw/rules on the, suby.ct m utter vrolatron of Artlcles 4 and 25 of the -

Constitution of Islamle Repubhc of Paklstan 1973

4,? On notice. of appea] the respondents tumed up, Jomed the

| ', .o

: ']ptoceedmgs ancl contested the appeal by ﬁlrng wutten zephes statmg

therein that the appellants have got no cauSe of actron or loc us stand1 :

" that the appeals are agamst the prevallmg law and lules and are not

egal-

O
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S otuectlons wbmxtted that the appeals havmg been filed Wlth malafide

I ETR E U-mtentlons are hable to be dxsmlssed as the 1mpugned ttansfer notification

"~ e

[ o lms been 1ssued in accordance thh Sectxon 10 of Khybex Pakhtunkhwa .

t ;-(‘ml ServantsAct 197$ o AU

v

" 5.. _' We have: heard the arguments and perused the record

’
P

S 6. The_ ia‘rgu'tpc nts‘of the pames tevolve‘ arouncl then sxlbtlt1531on in
writing made, in -Metnetandum of appeal' and “v(fritten repl“y 1'espect1'v‘e1'y
and vc.iiseussed"herein above. |
7. ,Leafned coi.insel—‘ for the ,appeltant.:txas arglued that the‘impu'gned
notification dated 06/10/2020 is agamst the la;/ facts, norms of mtuml ~

jUSthC and’ matenals on the record that the appellant has not been tr eated :

by the: respond’ents in aecor,d'ance wnth law and ,ruleson_ the subject and as_>

such the 1espondents has wolated Artlcies 4 and 25 of the Constitution of

Pakistan;' that thue unpugned notlﬁcatton dated 06/10/?070 ‘has been

issued by the respondent No..z-m arbltrary andmalaﬁde manner; hence,

not ténable and liable to be set aside; that the impugned notification dated

- 06/10/2020 15 based on discrimination, favoritism and: nepotism and is

not tenable in thte eyes of 1aw that the 1rnpugnecl notxﬁcatton dated:’

06/ 10/2020 has nmther been in the best mterest of the public service.nor

in exigencies of ser'vice;' that ‘th'rough-: impugned- notificationy the

~ appellants has been t,r'ari:iferred against the wrong cadre/post; that

.0 Pagedof1Zi. v Yol




‘ all relevant rules/policy.‘

: IR ‘ D /-
i ' ) ..74 .- ’ " ’ "._

4

: tl'nough 1mpugrted -nottﬁcatlon is vrolatlon of clauseI and 1V of the

u
-

,tr,an fer/postmg pollcy of the Govemment of Khyber P'\khtunkhwa

8. Leamed AA(J on behalf of respondents 1ebuttecl the arguments

) advaneecl by learned cc)unsel for the appellants and lms‘ m:guecl that the

appellants are vmployees of Health Departments selected tl]lOngh Public

"

‘Service .Commlssions of Khyber Pakhtunkhwa but thetr pel formance 1s

questlonable on the basw of thexr monthly progress 1eports complled on

“\
\

‘the basis of :_set mdlcators besrdes thetr facmg mquu jes; that the

appellants have already’ completed their normal tenme of two years and it

'is the drscretron of the competent authonty to transfer a cwrl servant at

o anytime even: outs lde of the provmce that 1o terms and LOlld!thl]S of

their service have been vtolated that the 1mpugned not!ﬁc’ltlon is b'tsecl

on law, Rules and princrples of natural jUSthG that theae is no m'tlaﬁde'_

-

oni the part of respondems towards the '1ppellants that the applscatlon are

' “«

1ransfen‘ed in accordanr*e wrth law in “the publte mtelest that it is thie

ﬁtness of thmgs to post a rlght person at a rtght place to achreve good:

- gpverﬁance and'-to enhance publlc sethce delwery, that‘ ‘the appellants

have been transferred within their cadre wrthm the same du ectm ate even
if they have been transferred in-ex- cadre the same is '1lso coveled under

the second proviso of Act; that the nottﬁcatron 1ssued after observance of

l\ll\ tree ".“

TS Il Sl
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9. ]*or any reason but as. matter of fact, the posts held by. the’

-app<=lla11ts *as~Drug In spector or Dlug Analyst, as the case may be, were -

got vacated by transfer of the - appe,llants and ﬁlled by postmv of the

N j'mchvndual" from the cadre of pharmac:sts The appellants mconsequence

o _of 1he]r tnansfcr have been posted agamst non—Cache posts "!he main

_«'_'defe’nse of . the respondents lles in. the1r repay ‘to pala-4 of the

'nremor'andum oi appeal Tt has been stated V1de para- -4 of appeal that. by
the >erV1(,e rulrs dated 09/04/2006 the- cadre of the appellants s
completely d1fferent from that of servxce rule assxgned for pharmacnsts
The reply of the respondents to said'p'ara is c’opied belrow:
“The S’ém;z’ce :lelz;lee.."doe‘*f":féoi"c;"_ar‘r:-y..ahj}‘j'kihdﬁof ass@nmeht to a
'cao’re..bz.tr it ..s"peciﬁes the hth"ethod,"of recrulirhreh( and prohv.otion

prospects whzch is otherwzse protectea’ after the: merging of codre

Although tran sﬂér is not a pumshment but to ma/ce such like people

' punctual subserwent to the publzc and to overcome rhe clef iciency.

of e[f‘ cient of. hardwo; kmg off icer to post rlght peuon on right

: place the three cadres Le. hospztal pharmacrst drug mspector and

anal yst havmg same baszc qualzf cat:on as ‘requir ed fo; induction

through Publxc Service Commzss:on, were merged to obwate the

-stagnc'mcy in the cadre By-domg’ 50 any drug mspecfor or an
analyst at DTL (who are the cadre of the 040 05 pe: sons) can be

transferrea’ makmg them lzable to worlc in hospzm/ undez fhe close

Page-s,fbf 12




. Pdkhtunkhwa Provmce set up under Sectlon 11 (of the Acp)’

ufperwszo;r of h.os'pltal admmls'tratzon and vice verscr. Th‘ése who

U " are nansferred from hospztal to wor lc in the f eld as dr ug H’tprC'fOJ
are rrémendously' worlcmg, removmg the- borrlenec/cs and
A.hzghlzghtmg a . lot of malpractzces prevzou?ly done by their

. predecessor who have been sacked ﬁom f eld duty, In other sm'n/ar
Vcasés the - dru'g znspec‘tore v;).l'za ezre s.acked ‘are. Az‘ma’Pr probe at

| Provmczal Inspectzon Team and ather fora

10. Prom the dxvergem pleadmgs of partles paltlcularly dlscussed
hereln before the mam quesnon wantmg determmatxon is, whethel vice

_vers.a transfer oi the holde1 s.of. the post of Drug Inspector/Analyst and of

'Pha:macxst 18 reasonably doable? o

11, Fo1 answer to the formulated questions prlcn determmatlon of the .

.,‘ ¢

_leg,al status of the appellants and the respondents is. necessaly, ;15 far as

then func*tmnal duues are concemed It is: pertment to observe that the

'

’Gcnvernment of Khyber Palchtunkhwa made the Khybel Pal chtunkhwa'

- Drug Rdles 1982 irr exerc 1se of powers conferred by Sectjon 44 of Dmg

' Aet 1976 Rule-2 of 1b1d ruies provxdes deﬁnmons of‘ dlfferent woxds

and plu ases. The expressmn “Act” ih the sald ruies meaiis the Dmg Act,

1976 Analyst means an Ana}yst appomted by the Government under the

- Act. Inspector me.ms an Inspector appomted by the Govemment unde1 ,‘

the Act. Boald means the Quallty Control Boald f01 the Khybel

hal macy

. ':. ' N . ' ‘
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.+ means-a shop, stére or-p1ace where drugs are compouncl'ec_lr‘orpr’épared on

' ‘prescrlptlon“Partn[T of 1b1d rules relates 10 appomtment and functions of

. enforcement staff Sub Rule (1) of. Ru]e—3 ., Parﬂ-U of the said” Rules

Form-l & F01m-2 respectwely, to the Board and a Summary on -the

1 .

3 .overall 1tuat10n of. quahty control m the area under theu 1espectwe

" jurisdiction| and the board shall malntam such mformatlon ih & manner as

N

o momtor the quahty of. aIl the drugs sold- and to keep watch on the

performance of all manufacturers Rule-4 prov1des quahﬁcatlons etc of

~

Inspector and A_naly .t Accordmgly, no person shall be appomted as

InSpector unless he possess the degree in Pharmacy from Umvelslty or

a

other mstxtutlons recogmzed for thxs puxpose by the le macy L,ouncd of

Pakistan. and has at least one year experxence in the manufdctunc sell,

testing or analysi's of drugsor' in Drug Control- Adm:mstmtxon or in

hospltal or pharmacy Sub Ruie-(Z) of Rule-4 prowdes the quahheatlon

for appomtment as Analyst whlch 1s sxmllar to that of the Inspectm y
'except expenence Wthh in case ‘of Analyst is 05 yeals The same rules
| | ie. of 1982 prowde for dutles of Inspeerors ar;d Analysts F10m the g;ven
statu tory exposmon relatmg to the pos1t10n of Drug InSpeCtOi and Drug |
Analyst we.’ have ‘no hesnatxon to hold that the posts of Drug |

Inspector/Drug Analyst are statutory posxtlons with’ authonty of

appomtment ves ,ted in the Prownmal Govemment The. Gov nment of

" Page 8 of 12 "
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Khyber Pakhtunldlwa vnde l‘lOtlﬁCatIOn dated 09/04/2006 bearmg No.
3SOH 1y 10‘04/05 1ssued in pursuance to the pi‘OVlSlOl’lS contamed in_sub

rule—(Z) of Rule 3 of ‘the - l(hyber Pakhtunkhwa ‘Civil Servants

(Aapoxntment Promotxon and Transfer) Rules,ﬂ 1989 ldld down the .

lethod of recrultment quahﬁcatlon ‘and: othex Condltlons of service

apphcable to the posts Specxﬁed in colurnn 2 of the appendxx The

quahﬂcatlon of Inspector m the appendlx '1s smnl'u to -that of

" qual:ﬁc‘a’uon prowded under Sub-Rule—(l) of Rule 4" of Khybel

‘.P‘akhtunkhwa D1ug Ru}e 1982 Accordmg to method of xec;uxtment'

prcscrlbed in eolumn 5 of the appendlx the'appomtment to the post of
Drug Inspector is. to be made by mltlal.recmltment while to the post of
| (‘}uef Drug Inspector and Dlv:sxonal Drug Inspectm by pr omotibn. The
xespondents in their reply vide para-4 .as 1eproduced helem above have

_ d.SSCI'ted with vehemence’ that there cadres Le. Hospllal Phar macxst Dr ug

Inspectm ancl Drug Analyst havmg same quahﬁcataon f01 mductson-

‘ .

‘through Pubhc Sérvice Commlssxon “were  ner ged to obvnte the
.t.agnancy in the c adre By domg so Drug Inspeetm of Analyst at DTL
“ (who are the cadre of 04 to 5 persons) be transferred makmg them liable

. to work in hosp1tal under the: close supervwmn of hospital z admmlstl ation.

: Those who are txansfen'ed from h03p1tai to wozk inthe field as Drug

'

[nspector are tremendously worklng, removmg the bottlenecks and

Page 9 Of 12 " w
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hxghhghtmg a lot of dtscrepancws done by thexr pr edecessons who have
' 'been sacked ﬁ'om ﬁcld duty

12.. The reply of the rcspondenta as, dlSCl.lSSC(i above revolves around

40 L the expedlency of ﬁlhng the Drug, Regulatory posts by inter se t1’1nsfel of

= .-the holders of the post of Drug InSpector/Dlug Amlvst and of

Pharmamsts by merger of thcnr cadre to ensure the dlSClp]ll‘le and quahty

of ‘pe.rforman'ce purpo_rtédly for' the'public good. We‘are. not supposed to
- doubt the mtentmns of the rebpondents for such exped1e11cy but at the
sarne tunc* we have to see that such an expedlem.y is in: conformxty to the .

. law and"ru]e's on:the 's.ubject.? Arti‘cle ?.40- of Constitution of Pakistan

| ,enshrinéS. ‘th'at 'I subject to tho Constzrutlon the appointments and
condmono of ser wc'e in the Servxce of Palostan shali bo determined by or
'undt or the Act of Pall:arnent in case of the servzces of F edexat;on ancl by
or undor the Act of Provmmal,Assemb_ly"m ca?se of servxces of Provmco

and posts gn'connectjon with_affai’rs of 'the: Province. In pursuance of this

commarld of Constltutlon Lhe Provmcxal Servme Laws 1 e. the Khybel ]

Pakhtunkhwa le Servams Act 1973 and Rules made thew under are |

in p[oce= m generoi bes'l‘des' other Soecxal‘ Sorvxce l,aWS‘ tor. paﬁicular posts
and_'s:ervil‘oes' io comxectiorl'uviui. affai.'fs of', f'hewProvin-ce. As already
1 dlscus.sod above the rlotlﬁcatlon dated 09/04/2006 lssucd in pulsuancc to
Sub Rule (2) of’ Rule 3 of (APT) Rules 1989 18 thele Wthh laid down

the method of recrultment quahﬁcatxon and othel condltlons of service

.' - ;’Page-loofiz
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apph«cable to the. posts of Drug Inspectors “of - dlffel ent ranks. Thus

4.

pre sence of a\-legai mstrument like notxﬁcatlon dated 09/04/2006 h'wmg

: statuxfory barkmg, transfer of a. Drug Insf)ector to an ex-cadle post to fill
g :f.the >ultar1t vacancy by transfer of a non- cadle oft;cel is seemmg}y not
L cr edlble By the unpugned mder dated 06/ LO/ZO.ZO appeilants holding the
,.p sts of- Dmg Inspcrtor and one a“nong them holdmg the post of Drug’
'A’na]yst l‘were transferred fromm thexr 1espect‘nlle posts held by thiem 1.n
relevant cadre and posted as Pharmaclst ina. wnong cadre. The

r10‘L1110.3.tlon dated 06/04/2006 ‘as fal as - column S of its, '1ppend1x is

conc emed eXprl ssly prov1des for appomtment of Dx ug Inspector through

uut:a] recruitment. Wxth thls posmon as to- method of appointment of
Dlug Inspector, the post he!d by hxm cannot be filled by transier or

o pr omotion-from any other cadre albelt the person in the 'lhen cadre may

poss.ess the quahﬁcatlon sxmllar to the q"allﬁoatlon of D1 ug Inspectm In

holclmg so, we derive’ guidance from the l’zw lalcl down by august

Qupleme Comt of Pakistan in the case of Muhammml Sharif

-~T.treen....vs Government -of - Ba!ouhnshn (2018 SCMR “aJIn the

lbld case, it was.held by the Hon ble Supreme Comt that a. post which is*

" Lequued by the rules to be ﬁlled by Inmal xecrmtment cannot be filled'by

! "
promot;on transfer absorpt:on or by any other method whlch is not

prov:ded by the relevant law and rules Furthennme aftel making

reference to the 1aw~lzud d'o'wn in, the case of Ali Azhar Khan

)

. - Pagell _or"i.'z;-




Balench..‘...ye.:..P‘fbviﬁcé;-'of_ Sindh_(205 SCMR_456); it was held as

- ollawst
I

1 T * wr r - '
.

“8: The.qumtessence o] the paragraphs reproduced
above is that the appomtments made on a’eputanon,« .
’ .by absorptlon or by transfer under rhe garb of
exigencies of servzce in"an outrageous disregard of
| ment nnpazred effi czerzcy and para1y7ed the good
, governance and that perpetuanon of © this..
o phenomenon even for a &'ay more- would furthier A.
deterzorate the state of eﬁ‘ ciency ana’ good
governance C e , . .
13. For what has gone above all- the appeals thh their respective
pmyers are accepted as prayed for Consequently, the impugned cndex is

- »
- set 'a31de and respondents are dlrected not 10 Uansfer the appellants from -

the post of Drug ]nspector or Drug Analyst as the case may. be. Parties
are left to bear their own costs. Elle be 'COHSigned to vecord room after

- completion.
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~ VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
. PESHAWAR.
-@MN& oF 20 A
P (APPELLANT)
HARIS  (JUAH [{HAN  (PLAINTIFF)
(PETITIONER)
VERSUS |
(RESPONDENT)

Gov'C__of j¢plé  (peFENDANT)
/W i
Da hereby appoint and constitute Noor Mohammad Khattak
Advocate Supreme Court to appear, plead, act, compromise,
withdraw or refer- to arbitration for me/us as my/our
Counsel/Advocate in the above noted matter, without any liability
~ for his default and with the authority to engage/appoint any other
- Advocate Counsel on my/our cost. I/we authorize the said
Advocate to deposit,- withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in the
above noted matter. :

 Dated.___/ /_202 '

CLIENT

ACCEPTED

NOOR MOHAMMAD KHATTAK

ADVOCATE SUPREME COURT
(BC-10-0853)
(15403-0705985-5)

UMAR EAROOQ MOHMAND
WALEEDADNAN

MEHMOOD JAN

OFFICE: : ADVOCATES
Flat No. (TF) 291-292 3" Floor,
Deans Trade Centre, Peshawar Cantt.
* (0311-9314232) '




