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Counsel for the appellant and Addl. AG for the 

respondents present. Arguments heard and record perused.
. 08.1.20178

■

This appeal is accepted as per our detailed judgment of 

today in connected service appeal No. 1001/2014 entitled “Mst. 

Samina Begum Vs. The Secretary, Government of Khyber 

Pakhtunkhwa Health Department, Peshawar and two others”. 

Parties are left to bear their own costs. File be consigned to the 

record room.
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08.01.2018
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Clerk to counsel for the appellant and Adll: AG fon;; ■24.08.2017 •» *>•
respondents present. Clerk to counsel for the appellant seeksVr’- ?,::.; 

adjournment. Adjourned. To corne up for arguments on 02.11.2017,; , , 

before D.B.
r

, (Ahmad Hassan) 
Member

(Gul Zeb Khan) 
Member

Counsel for the appellant and Kabeerullah Khattak, 

Addl. AG for the respondents present. Counsel for the 

appellant seeks adjournrheht. To come up for arguments on 

03.01.2018 before the D;B.

i02.10.2017 t
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03.01.2018 Counsel for the appellant present. Mr. Muhammad Jan, 

DDA for respondents present. Counsel for the appellant stated 

before the court that similar nature of appeals have been fixed 

before D.B on 08.01.2018, therefore the same may also be clubbed 

with the said appeal. Request accepted. To come up for arguments 

on 08.01.2018 before D.B alongwith connected appeals.

Cl.

(M.Amin Khan Kundi) 
■Member (J)

(Ahmad Hassan) 
Member(E)
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’I1 IS,08.2016 Agcnl to counsel lor the appellant and Mr. Yar Cul, Senior 
Clerk alongwitli Mr, Usman (iliani. Sr.OP for respondents 

present. Agent to counsel for the appellant requested lor
for arguments to /X '
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fi Clyrk tp P0iipsp( for the appellant and Mr. 

Ziaullah, GP for respondents present. Clerk to counsel for 

the appellant requested for adjournment. Request 

accepted. To come up for arguments on 3 'S"/p

20,12.2016
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4 (Muhai Aamir Nazir)
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it'' -S' (Ashfaque Taj) 
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.;#Agent of counsel fp.Fthe appellant and Mr. Yar Gul, Senior Clerk 

for respondent No.2 alongwith Assistant A.G for all respondents 

present. Written reply not submitted. Requested for further 

adjournment. Last opportunity granted. To come up for written | 

reply/comments on 23.11.2015 before S.B.

9 01.09.2015
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23.11.2015 -Agent of counsel for the appellant and Mr. Yar Gul, Senior 

Clerk ajongwith Add): A.G for respondents present. Written reply 

submitted. The appeal is assigned to D.B for rejoinder and final 

hearing for 12.4.2016.
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B 12.04.2016 Clerk to counsel for the appellant and Addl: AG for

respondents present. Clerk to counsel for the appellant requestedj

for adjournment. To come up for rejoinder and arguments on
;■

i 15.08.2016.1
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Counsel for the appellant present. Learned counsel for the 

appellant argued that in respect of identical issue appeal No. 

571/2013 has already been admitted to regular hearing which is fixed 

for 16.04.2015.

26.03;2015

CiJr *
U- ‘

I ^
c ^ '
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In view of the above, this appeal is also admitted to regular 

hearing. Subject to deposit of security and process fee within 10 

days, notices be issued to the respondents for written 

reply/comments for 16.04.2015 before S.B to be heard alongwith the 

afore-stated appeal.

' t

Ch n

Agent of counsel for the appellant and AddI: A.G for respondents 

present. Requested for adjournment. To come up for written 

reply/comments on 1^.;^;2015 before S.B.

16.04.2015

Agent of counsel for the appellant and AddI: A.G for respondents 

present. Requested for adjournment. To come up for written 

reply/comments on 1.9.2015 before S.B.

14.07.2015

fefChai
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No one is present one behalf of the appellant. Notices be'02.10.2014

issued to the appellant/counsel for the appellant. To come up for

!'preliminary hearing on 03.12.2014. !

Member

\
!
i

»

Reader Note:
>

Clerk of counsel for the appellant present. Since; the03.12.2014
1

Tribunal is incomplete, therefore, case is adjourned to 20.02.2015;

for the same.

I

I

C. ..nsT Icr .he ; .
'J i '' . J w. ^

p;r-scn:. Counsel f’s ilo: ,1 for ac'j Mi;i.rncsu. RccC-.-
Counsel for the appellant present, and requested; for

adjournment. Request accepted. To come up for preliminary

ro . I

b ' 20.02.2015
t

i I ; i : U j? ;•••J ^'1.••.7 •J ■ ■1

hearing on 26.03.2015. i
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FORM OF ORDER SHEET
Court of

931/2014Case No..

Order or other proceedings with signature of judge or MagistrateDate of order 
Proceedings

S.No.

321

The appeal of Mst. BibI Amina presented today by Mr. 

Khaled Rehman Advocate may be entered in the Institution 

register and put up to the Worthy Chairman for preliminary 

hearing.

08/07/20141

]
R

This case is entrusted to Primary Bench fcfr prellminar 

hearing to be put up there on
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'■i BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. /2014

Mst. Bibi Amina The Govt, and others

Versus

Appellant Respondents

TNIDEX

li‘Bescripti.on^fiI)acum^e1rrt^
1. Memo of Service Appeal

^nnexurellMff^^SI
1-7

2. Advertisement A 0-8
3. First appointment letter 

District Cadre Policy
14.02.2005 B 0-9

4. 15.01.2002 C 0-10
Ihl25. Regularization Act, 2005 

Circular letter 

2"^ appointment order 

Judgment of the Hon'ble 

Peshawar High Court, 
Peshawar

D
6. 10.08.2005

^lig^2008
E

f(S7. F

16‘2'i8. 14.01.2010 G

Judgment of the august 
Supreme Court of Pakistan9. 15.03.2011 H

10. Departmental Representation I
11. Wakalat Nama

ThroughI

A cate, Peshawar
3-D, Haroon Mansion 
Khyber Bazar, Peshawar 
Off: Tel; 091-2592458 
Cell #0345-9337312Dated: 2- / ^/2014

7
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^ Before the khyber pakhtunkhwa service tribunal peshawar

Service Appeal No. /2014

Mst. Bibi Amina,
Charge Nurse, DHQ Hospital, Swabi Appellant

Versus

1. The Secretary,
Govt, of Khyber Pakhtunkhwa 
Health Department, Civil Secretariat. 
Peshawar.

2. The Director General,
Health Service, Khyber Pakhtunkhwa, 
Peshawar.

3. The District Health Officer, 
District Swabi Respondents

SERVICE APPEAL UNDER SECTION 4 OF THE 

KHYBER PAKHTUNKHWA SERVICE TRIBUNALS 

ACT, 1974 FOR REGULARIZATION OF THE 

SERVICES OF THE APPELLANT W.E.F. 

14.02.2005 TILL 21.10.2008 ON THE BASIS OF 

EQUALITY AND EQUAL PROTECTION OF LAW 

IN THE LIGHT OF THE JUDGMENT RENDERED 

BY THE AUGUST PESHAWAR HIGH COURT, 

PESHAWAR IN W.P. NO.1662/2007, 1166/2008 & 

1160/2008 DECIDED ON 14.01.2010 AND UPHELD 

BY THE AUGUST SUPREME COURT OF 

PAKISTAN VIDE C.P. NO.170-P TO 172-P & 668-P 

OF 2010 FOR WHICH APPELLANT PREFERRED 

DEPARTMENTAL REPRESENTATION TO 

RESPONDENT NO.l BUT THE SAME WAS NOT
•' <

k-

•
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S.,

DISPOSED OF WITHIN THE STATUTORYn-

PERIOD OF 90 DAYS.

PRAYER:
On acceptance of the instant appeal, appropriate 

directions be issued to the Respondents to regularize the 

services of appellant w.e.f 14.02.2005 till 21.10.2008 in 

the light of judgment rendered by the Hon'ble Peshawar 

High Court, Peshawar with all back benefits on the basis 

of rule of consistency and equality before law.

Respectfully Sheweth,

Facts giving rise to the present appeal are as under

1. That in the year 2003 an advertisement (Annex:- 

A) was floated through Press, inviting applications 

for Charge Nurses. Appellant being qualified in 

terms of advertisement applied for the same and 

after going through selection process, the 

Departmental Selection Committee recommended 

her and finally she was appointed as Charge Nurse 

(BPS-14) by the then Executive District Officer 

(Health), Swabi on the approval of the then DCO 

vide order dated 14.02.2005 (Annex:~B). It will 

not be out of context to mention here that vide 

letter dated 15.01.2002 (Annext-C) issued by the 

Govt, all the Provincial Cadre Posts in BPS^15 & 

below of the Health Department were converted 

into District Cadres.

2. That in pursuance of the order ibid, appellant 

assumed the charge of her duties at DHQ Hospital 

Swabi, thereafter appellant started performing her
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- >>-4-' duties to the entire satisfaction of high-ups. 

Moreover, Respondents also maintained her 

Service Book wherein necessary entries were also 

entered from time to time and she was also 

allowed all the facilities and privileges as 

admissible to other regular employees.

L-.

That in the year 2002 the Government had 

introduced a Contract Policy and hence all the 

appointments thereafter were made under the same 

Policy similarly the appellant was also appointed 

under the same Contract Policy and it was 

specifically mentioned in the appointment order 

that the appointment of appellant would be 

governed under the same Contract Policy. It will 

not be out of context to mention that neither in the 

advertisement nor in the appointment order there is 

mention of the fact that the post against which 

appellant was appointment was a project post.

3.

That in the year 2005 the Govt, decided to grant 

regularization to all those employees who were 

appointed under the Contract Policy of 2002 and in 

this respect the Provincial Assembly passed an Act 

i.e. the NWFP Civil Servants (Amendment) Act, 

2005 {Annexi-O) whereby Section-19 of the 

NWFP Civil Servants Act, 1973 was substituted 

and accordingly all those employees who were 

appointed in the prescribed manner on or after the 

July, 2001 till the commencement of the Act 

were declared to be regular civil servants for all 

intents and purposes except for the purpose of 

Pension & Gratuity and copy of the letter dated

4.
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4-.-. 10.08.2005 {Annex>Y?) issued by the Govt. Thus 

under the Act ibid, all the eniployees selected and 

appointed on Contract basis stood automatically 

regularized by operation of law.

That since the date of her appointment, appellant 

had regularly performed her services to the entire 

satisfaction of her superiors, however, later on, the 

appellant was told that her appointment was under 

the ADP Scheme and that appellant should appear 

before the Public Service Commission for the post. 

In the meanwhile the posts were advertised by the 

Public Service Commission and thus appellant was 

compelled to apply for the same and after, 

undergoing the selection process, she was 

recommended and appointed as Charge Nurse vide 

order dated 21.10.2008 {Annex:-¥) and 

immediately on termination of her services she 

assumed the charge of the same post without 

break.

5.

That in identical case under similar circumstances, 

the Male/ Female Nurses of District Dir Lower and 

Malakand who were also terminated under the 

same ground of Project employment and who were 

similarly appointed the way back in the 2003 & 

2004, approached the august Peshawar High Court, 

Peshawar in W.P, NoJ662/2007, 1166/2008 & 

1160/2008 which were allowed vide Judgment 

dated 14,01,2010 {Annex>G) on the strength of 

similar other Judgment in Writ petition 

No.475/2006 titled “M/ss Shagufta SayecL.^Vs,.. 

The Govt of NWFP and others^* decided on

6.

L
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V 11.07.2007 and the same was subsequently upheld 

by the august Supreme Couh of Pakistan vide

C.P.170-P to 172-P & 668-P of 2010 decided on 

15.03.2011 {Annex:-H),

That accordingly all the terminated Male/Female 

Nurses were not only reinstated into service but 

also declared regular employees under the Act IX 

of 2005 and they were also allowed back benefits 

by the Department. As the case of appellant was 

identical in nature, therefore, when the appellant 

. came to know about the decision, she also 

preferred Departmental Representation {Annex:~l) 

to Respondent No. 1 but the same was not disposed 

of within the statutory period, hence this service 

appeal inter-alia on the following grounds:

7.

Grounds:
A. That Respondents have not treated appellant in 

accordance with law, rules and policy on subject 

and acted in violation of Article 4 of the 

Constitution of Islamic Republic of Pakistan, 1973 

and unlawfully refused to regularize the services of 

the appellant, which is unjust, unfair and hence not 

sustainable in the eye of law.

B. That appellant was unaware of the Judgments 

aforesaid and just now she came to know about the 

same. As the case of appellant is identical on all 

fours with that of other employees of the 

Department working in similar manner who were 

granted relief by the august Peshawar High Court,
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Peshawar therefore, appellant is also entitled to the 

same relief under the principle of consistency and 

equality as laid down in the case of “Hameed 

Akhtar Niazi*.. Vs... The Secretaiy, Establishment 

Division^ Govt, of Pakistan and others reported in 

1996 SCMR 1185 and Tara Chand and 

others... Vs...Karachi Water and Sewerage 

Board, Karachi and others” reported in 2005 

SCMR 499 and another Judgment reported in 

2009 SCMRl.

C. That the appellant has been discriminated because 

similarly placed employees serving in identical 

circumstances have been regularized with all back 

benefits whereas the appellant has been refused the 

same benefit which is violative of Article 4 & 25 

of the Constitution of the Islamic Republic of 

Pakistan, 1973.

D. That appellant was appointed on Contract basis 

under the Contract Policy of 2002 and stood 

regularized by the operation of law and therefore, 

she was entitled for regularization of her previous 

service on the analogy of other colleagues 

similarly regularized.

E. That appellant all along during her previous 

service has been treated as a regular employee, she 

has been extended all the facilities of a regular 

employee and furthermore, her contract period was 

not further extended after the promulgation of the 

Act-IX of 2005 which by itself reflects that the 

services of appellant were regular and not of any
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- .-i- project.

F. That appellant would like to offer some other 

grounds during the course of arguments.

It is, therefore, humbly prayed that the instant 

appeal may graciously be accepted as prayed for above.

Any other relief as deemed appropriate in the 

circumstances of case not specifically asked for, may also 

be granted to appellant.

ppellan
Through

Kha^
Advoc

A

ishawar.a yDated: / 07/2014
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Tivi^'bi'rniicT omciLii I!!^a.ltu5:v>'as;!oyriiij: icxjc /■■in v-v
,i.'

■ ): : orncic ORriirR
Coiiscqiionl Dpou lliq coc'cnumcndmioii ol’si-dcclion ooinniilUxr in 

hold ou,25*11-2004 iuid duly apprgvcd mid xsit^ied by llic: Dislricl Courdiiiulion 
■ OlTicer Sw;ihi(r!ompelant Aiilhoriiy) vide, hiv ieUcrNo, 247/12/nCO (Menith)

■ iliilcd 0o/02/2n05, the [ollovviiig are licivhy a|>poiiilcd as C'hargo Nurses (I2'rr»-14, 
,Rs. 3100-240-10300) i)lu.s usimi aUowimces as admissible under liie conti'aci 
policy 2002 ;•• • ■ ’

1

i (

Vr
Hainida Giil 10/0 Cliilnb Khan (Moh:- Sham'sha Khei Swabi.)

•2-; - • •••••Nuveed Saivi LVO'Uincr SaidX'I'vIij'sIibrAbud /v'UI'; iAii.t Ghuri Mm'dmiK .
7. . ^Fo?ia Snhrah D/O MiihainnKKi'Sohi-nbXMoh:-Karnm fCJicl Svvahi).

.4. ‘ Iliuiiida p/0 Zm'KJiiui (VilI:-|Jalbai Svvabi).
Jiiilslian'Ara D/ONinialiillah (',Vill:-Kiilabat Swabi).

Pj- JlabiaD/G |■'azn^lwlJnum (Vilj:- Krunal ShcrKilli ovvaui.) 
ytuinai l.)/0 Jaber'iChmi {■yil|:.-j Mancri Bala.Swabi).

:' fj; ^/Aliil;^Na:y0/O'H:unid'yluljl^'(■^^'l'oll: IiiayalKhcl ^5vvahi.} ■
• v. •' ^^GuiziuadBeguiii D/u Sarcial’vVali ( Vili:- ISlieiidi.Dheri bsvabi). ■

10. S'mnma D./O Shama4Kiian'(Vi!i: UihorSwnbi.
,, U.;- , IrsUad.BibiD/Ouliu(huuij[ali!(ivi]i:'rui:dhei';3wabi);

. ' 12 •, Ynsniee.n i.Vf) Shftri(rKlifiiV( yjlr.Mnneri Payiui Swrihi).
■ 13.,, 'L/Ahiiarci^ D/0 Zamiit ( Kabul DisU; ovv»4). • . ;
‘14.' , Mhalieea l)/() Ziirdul ( Vill: AsotaSharithSvvabi)-.

^^15.', ■■ Mmyaai Dibi D/0 FabU Relmian (Vill; Tmio Tclisii: Lalior Svvabi).’
16.. Fai-veen D/U Muiuiiiuiuul Mjiaiilriiid Ohaii Road Disil: Mardan).

■ '■ 3adaqatp/0 Maiiabat.Khaii pyill: ShewnSwabi).
. 18. , NigliaiBibi D/0 BakluNawiizit'Vil: Kolii Barmol Disit: Mm'daii).
.NO;' Dilharn D/0 Sardar Wnl A yil.i; siieikli Dheri .SVabi).

.'. 20.;, ■■■ Nii/Isli Begum D/0:pi'a.wm- siiali ( Vii; ZiiU'ai kaim Saliib DisU; Noshelu'a); 
' 2T.; ShaheenD/OHazratMirCMoIbToor'KheiSwabi').

■.'a22.-V

1.
;

5.;w /

j.'

k
]

y

, '..SaccdnNazD/0 Anii:BaluKleii’(.Vill::MiU'gliuzSwabi).
, SluiJiecn Nawaz .0/0.'Amir Navy;iz(DisU; Btmnu).- 
• Sai-ial Jehan D/0 Maliruiiniad Qainer (Vill; Dagai .Swabi). .

' ,25. Iniiiaz Gal.D/0 MuIiaiiiiTiad Shall (Bidgali Road Distt: Mai'daii).
V26. p,<Ajijumnn Begum p/p;Abclury/adpod ( Vill: Gumbat Tehsil TimergaraDir)- 

. ' 27. .'^/^Nus^uL Ivluui D/0 NU\kM' Kluu'|''( Vill; piigui Swubi).
/28. //Bibi Amina D/q Abiinil! Haq (i.V............................

.Your apixdnlmcut will b© subject,Ip the lollowing tenii.s' and coiidilions:-
That youi’ appointment is piirely im eontracl basis fur a period of llu-ec yem-s ,

, and your .services are! liable to,be terminated at any tune without miy notice or

• V23.
24:i*

ir •

i
1

ill: Aladand Batlchla). :*•
i

1..-
i:

'*'4' 'rea.soii£ being assigned:-‘'.'. i/ '.
Thiuyou m e decim ed inedicaily fit for Govenuiienl Service. 

, . .V ■ : . 'Die post is nnn.trnnsferablqA'l^

; I

2.

^•rv:•;
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/'■ Ng-.

.y .

•i'.. ■ •
I ; .

. ■

.•

■ 4;'- ’v!':-

. •:

f
■ ■ 4 -:44|

; ■

I

••'A-::.'
4-.

■ ■ r-

/



■w T

■Vi.
• m !

t/

/
;(:r^ * -

' ^^i-aNOlf'^^X UUViilU^MiiNT Ul' NSViu-, .. • ,
I /\ •■'"’’.f '-v (>r'»\STAUI,ISnMENT & ADMN.DEPAUTMRNT. ■ '•

;/'(f'' O^ (Ul'CULATJON WINC;) .
//r / '(■••'••• 1 -

•• l*c3linwar, llic ]5''' Jaiuiaiy,7.002.

I
• ^ • I • (

f.!A} U. [

o V-
i

t '. iy;. , < ! :
I/• G ,i>?/f

i-' */lNOTIFICATION. • !

. No.SOR.ir(13&AD) 1 (20)/98. V.,ll 1.
Provincial Cudrc Post:; in D.S-15 and below olMlic Provincial Mcalih Dcpartinciil into the

The Governor, NWl'P is plcus- ..^lo convert
. .. ||- • \A

■ ■■' i

I

District Cadres with immediate crfcel on Ihi: rtdlowinij Icnns am! comlitions;-^
t ,

:
tI (

• Pcrmujicni transfer lo t'*»c* i^ifilricu-will he imnlc on domicile and seniority • 
b*osis.

a; I

/ «
• I

of the personnel of ihnl particular district being inofe'ihan -thc ■. • b) In ease
sanctioned strength, the deployment will bo on tltc basis ofscniorily mid tlic ■■■ <’ '■ 
junior most over-How '//ill be posted icmporarily to the adjacent di.slricls till 
such time vacancy occurs in.lhc District of their domicile.

f

!;

All such employees of the above siaius working in FATA but'belonging to 
settled districts will be adjusted as per their seniority in the cudre'mtd the 

• over-flow wircontinuc: working in TATA till such time a vacancy occurs' 
in their districts of domicile. ■, . , ■

• t-

c)
»

• »
Tlie domicile of the lemnlo olTn.-ials will he counted iiiuier the-wedlock 
policy and such employees will Ik; given one time, irreversible choice to 
opl for ihc di.s-tricts of ilicir spouse ur ilicir osvn. In ciisc of spouse bciiiu a 
Governincnl Employee and' Ills iransfcr lo another district.-inter-district. 
iransfcr.s of iho lemah; qfncinls'-.vili be allowed subject to 'avniliibility.of .
vacancy in Iho dc-sifcd ili.slrict.

The icrliarv hc-si:*itals-will hr :ilh*w.:ii to opt once for rciontion orntaff or ■ ■ 
their choice wlii'ch. in lighl of ihc :nsiononiy rules, would be absorbed'in 

their service. It will be incun-bcnl r.pon the tertiary ho.spilal.s and Provincial . ,
'' Inslilulion.M who reluin ::ii* h eiiipSiiyccs to carry, out iiH , fiiilnictiucnl . 

reeruiuv.enl at the I‘im*nci:ii >cv'd m line with the /.oniii alkieiilion policy of , 
the Prnvinrial tluvernincnl.

■

L •. »

1 I.
t

-■ ■ 'f/ r I
t >u

A)
• u/-

*■

o
■

\
t t

Sub:.oii-L-m lo Um; i-.,. ....... '-a'- ;• wid h-lnw slalT to llw
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(N.W.F.P, Act No. IX of 2005)

rentier Province Civil Servants Art,
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Regularization of Services Laws

Preamble__WHEREAS it is expedient further to amend the North-West Frontier
Civil Servant Art, 1973 (N.W.F.P. Art No. XVIII of 1973), for the purpose hereinafter appearing;

762 ♦

I ,5 Province
P- I'|g

;r
*. It is hereby enacted. as follows:--

Short title and commencement.—(1) This Art may be called the North-West 
Frontier Province CiviLServants (Amendment) Act, 2005.

It shall come into force at once.

2. Amendment of section 19 of N.W.H.P. Act No. XVIII of 19^.- In the
North-West Frontier Province Civil Seryants Act, 1973 (N.W.F.P. Art No. XVIII of 1973), for section 19,
the following shall be substituted, namely;

Pension and gratuity.—(1) On retirement from service, a civil servant appointed 
on regular basis in'the prescribed manner before the commencement of the North-Wert Froritier 
Province Civil Servants (Arfiendment) Act, 2005 .(hereinafter referred to as the said Act), shall be 
entitled to received such pension or gratuity as are admissible to him under the West Pakistan Civil

Service Pension Rules:

Provided that in the event of the death of such a civii servant, whether before or after 
retirement, his family shall be entitled to receive such pension, or gratuity or both, as admissible under

the said rules.

f2^ ■ A person though selected for appointment in the prescribed manner to a
post on or after the 1st day of July, 2001, till the commencement of the said Art, but appointment on 
contract basis shall, with effect from the commencement of the said Act, be deemed to have been
appointed on a regular basis. AH such persons and the intLte'^and
or post in the prescribed manner after the commencement of the said Act shall, for all 'ntente and
purposes be civil secant, except for the purpose of pension or gratuity Such a ^'^' serv^t shall in 
lieu of pension and gratuity, be entitled to receive such amount contributed by him towards ^he 
Contributory Provident Fund, along with the contributions .made by Government to his account in the 

said fund, in the prescribed manner:

;I-
1 «

I
i 1.

iI!
1 1

I:I
(2).

- ,-.1. i

; 19.
1 •

\fm
!
\

•'K ^li

ill-'
.f

service or
li

.1^'1}

Vi

i

iV-
'I

f Provided that in the event of death of such a civil servant, whether before or after retirement 
his family shall be entitled, to receive the said amount, if it has already not been received by such

deceased civil servant.tm- ■

(3) No pension to a civil servant, who is otherwise entitled to it, shall be admissible to 
him if he is dismissed or removed from seryice for reasons of discipline, but Government may sanrtion 
com'pas5i'onafe.a|lowa'ncd to such.a; civil servant,^ not exceeding two-third of Pension dr gratui^ 

been admissible to him had he been invalidated from service on the date of such

A ’ 'i ; ■

i

which would have 
dismissal or removal.

i i

Hi'- i Provided that a civil servant referred to in sub-section (2), in case of such dismissal or 
removal may in addition to his own contributions to the Contributory Provident Fund, be allowed. on 
account of such compassionate allowance, a sum not exceeding two-third of Government contributions

in his account.

• hr

II; / ’■ f
I

iil*
• r

If the determination of the amount of pension or gratuity admissible to a civil 

^ gratuity finally determined as payable to such civil servant or his family.

» V
t . : (4)d f ir

^ 'V .Iil
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1-1 amount of pension orn n
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G,E ,1K rc.;.n,mc,ublion of NWF1> Public S^i^E'Gom^sslon
BPS-16 i.c. Rs.5050- j90- 16750, plus

v;3,:iinst the vacant
. \

■ .Nurses rirc ..hereby' uppointot! as C’haruc Nur.scs in
:' b . ■ u.-iinl :.iliov.-;atccs ns nclrais.siblc unoer the ruVjs, on re

onccl •.'.gainsi ihcir nnntcs :\

• rregular basis arid posted aj I. i
' »■

pr-si’in ihc 1 K''S;‘i t Is me\ j.1

j
Rem ark.s__
Againsnhc vacant-post

AgninsiTi-.e vacanl posl 

'i^'ainsi t!v 'Eacani post 

"Agaihsl 'lhc vacant post 

"Against the vacant post

1. I

' '"'rii'x), ^ Hospluyh- 
([hiner)'

■ Til Q'
(111 nor')__^
IjTliT" .

5f ■
■ _________________________________________

•*'” 01 i i-Uisna Janiai R. t.’) iCiirccn
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I.Klir.iv - '■ . ___ ___
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/ D::g£cr (
I

I
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r 05;
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* '* \ _ 
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JUiOGMENT SliEET
IN THE PESHAWAR HIGH COURT . S-;-PESHAWAR

JUDICIAL DEPARTMENT 'a
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f

fry, i/Li^

Rc.-iponcicnty.T^/^. (A') j ' f' ' sa'f' aI.A-

\
ApivellnntA:;/^

V-/V*
i; • s

ABDUL AZIZ KUNDJ.^,. i;o riiiC.'
%■

^idvertisement . appearing In Dally "Aai" 

Peshawar dated 25.5.2004, tlio pctitlonors R.ViJ 

Mi-ihamniad .and 12 others

\ 1

,v.

i.

cipplied for the post of Nurs-ss anci aflv'u- clue
! lb.\:
;

I;
process, of test and intendew,, they

appointed as :Male , Nurses (BPS-14) vide

orders.dated TG.8.2004, Issuad by Pistricl Cc- 
■ ■■ ■ ^ : ■ ■ ' ■ - ■ ' ■ 
ordination Olficei*. Buner ' (respondent .Wo.2)'.;'
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I ' Ini.t'lr^riy, for a ptinio'd of ;,-r*i/vv jm ui }ni>lvI
1
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: ii! !.1I II r : • to I automatic termination. However, in casei. :i i;•
g

the Job is required to be continued, a fresh
' : M. \ ■. \ • ;ii' ■ . . ; ; •

-■I :'i
'■ ^ •| ■

:i; '
contract w :s to ^ e executed.: • • ;

!■';. •,rI •
■ •
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Later on the ca.se' Cif the petitioner.^ ■; 

was ’ considered for regularization ■ o.(‘ ■ their

sei*vice and ultimately DCO Buner vide', his 

order dated ' 19.04.2007
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E&A Department ^-iV- ;of NWFP

No.SO-VI/E6;AD/1-13/2005-
Government\ ii

/ !> ;. /
■,/ Circular letter

dated 10.8.2003,, regularized the sei-vices ot
/

1

ti'
With effect from 17.8.2004. ■

• some

I'f

the petitioners 1.^.
I

thatappearsIt3 •:

the official ‘ • ,1

correspondence took place between

stand was taken that the
1

and a
have been appointed against a 

scheiue ••improvement;and Standardisation of

respondents 

petitioners..

\

r.

Buner" and It was 

be adjnslecl
DHQ Hospital. Daggar

:■

tproposed that the petltloncis 

' against the newly approved posts.

Notwithstanding the fact ^ that the

of the

1

. ;

4.
regular einployees

No.3 i.e.
werepetitioners

department. ■ respondent
! \

General (MealLli) NWFl'

■/

Director •
tPeshawar, vide his 

that• thedirected7.7.2008 

pointed against the post created

automatically 

of the scheme and

datedletterI

employees ap
standADP .schemeunder

■ terminated
■ 1

corripletio^

receipt-of this letter

1. on
I: :

Medical Supdt; DHQ

respondent No.p treated
1

termination letter of the petitioners

on

. Hospital. Buner i.e.

; 1,' this as a
I. I

to theaccordingly he endorsed the same

information and
and

theiri forpetitioners 

compliance. .
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>T5.: . Ihl3 forced the , pctltlcncrs to 

approach this court throu^di this^writ petition 

and as an

\
\ 1.

t

r ■ ;
Interim- relief tlie following relief was r-

1prayed for ,

‘GracloLisly, the respondents may be 
1 estrained, from illling (he vacancies till 
anal disposal pf the writ petition

. y. The writ petition v^as taken up for

ordering

clubbing of the same with W.]^No. 1662/2007,

t

6. :
N

hearing- on 30.7.200S, and .while

I-' !•
. i

\
Ii-t
I .

i'! •! ; status quo.was-ordered to be maintained.

. 7. i -

i;:. M

p in their comments, respondents .1' 

and 2 have taken the plea that the Ipetltloners, 

liacl been appointed under the AUP

r
I r. '!
!l

; 1

-y
■ychenic

posts and since the D.G, Health Services iiad

directed termination of. seivlces of' those 

appointed against the said'posts, therefore 

petitioners were endorsee the said directions 

for Infonnatlon and compliance. '
i , ■ .

: While the petitioiiers 

working as contract employees, when the 

Government of. NWFP through NWFP,

;
■t '

;•

1

8. were still
■. \

Civil

Servants (Amendment)'Act, 2005 [IX of 2005) 

substituted the original section 19 of the said 

Act by the.foM )wing new section:- ' .

I

;

I
1

1

“19. Pension and gratuity.-(•]]
. retirement -from service, a civil servant 

a;ppolnted on ' regular ■ basis 
prescribed 

. commencement

On

in the.
manner ’ before the > . 11/ ■ 

of the North-West.' uAiA V,
: ,

I

V

I' •I ' r

t • ^
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Frontier • Province ■Civil . Se.-vants 
■ (Amendment) Act, 2005 • (herelnalter 

referred to as the said Act), shall l5e 
.• ' entitled to receive •such pension

E^ratulty as are admisslt.le to hlin under 
the West Pakistan. Civil Sei-yice Pension
Rules:

/ or i.

i . A

Provided that In the event of death 
of such a civil sei^ant, whether before or 
after retirement, his lamily shall dc 

receive ’ such pension, oi 
admissible under Ihe

< :•

entitled to 
; gratuity, or both as 

said rules.
'■i;

■ I,

(2) A person though selected lot
ndbed manner to 

after the 1st day of

‘..

1' appointment in the prest
a service or post on or ;
July 2001, till the commencement ol Lhe 
said’.Act. but appointed on contract 

: basis, shall, ^ with elfect frcnu the 
: commencement. • of the said Act, be
i ■ deemed to have been appointed 

regular basis. All such persons 
persons appointed on regular basis to a 

:■ ‘ Urvlce or post In the prescribed
• after the commencement of the said Act 

shall, for all intents and purposes be civil 
servant except for the purpose of Pension 
or gratuity. Such a civil servant shall in 
lieu of pension and gratuity, be entitled 
to receive such amount contributed by 

towards the Contrlbutoi-y Provident 
aloniSwth the contributions made 

hla account in the jTiaid

V.

i:
i i'.

on
and the

him 
Fund,

• by Government to
Fund, in the prescribed manner.

provided that in the event ol death ,• 
of such a civil sei-vanl. whether belorc or Ster retlreLnt. his . family shall be. 
eiitltled to receive the said amount, if it 
has. already not been received by such 
deceased civil servant.

, 1

[3] No pension to a civil scrvanl, 
who is otherwise entitkd to it, shall lie 

• .admissible to b ^ if he is ...dismissed or - 
removed from service for leasoiis ol 
discipline, Government may. .
compassion.;,le allowance to .such .c v 1 ,

. seivants, not exceeding two-tblicl o Hu. 
pension or gratuity. wVilch woul.d havt. 
been admissible to him had- lie been
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;
invalided from sei-vlce on the date of 
such dismissal or remo\'al.

f.

\

i-

civil servantthat aProvided
referred to in sub-section (2),. in case ol

mny. in • [Ii such dismissal or removal.
addition to his own covitrlbulllons to the 
Contributory Provident l''und, be allowed.

account' of such compassionate 
allowance, a sum not exceecllnf^ iwo- 

' third of'Government contributions In his
account.

l'I

• I
1 :

t.on
/

;■

f.7;
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I ■

(4) If the determination of the 
amount of pension Or gratuity admissible 
to a civil servant'is delayed beyond one 

' month of the date of lUs retirement or 
death, he or his family, as the case may 
be,, shall be paid provisionally such 
anticipatory pension or gratuity as may 
be determined by the pi-escrlbed 

• authority. aCGOi*ding to the length ol 
of the .civil servant which

i
i;

'i.!.
!

f. \
service ,
qualified for pension or gi'atulty and any 

payment on e-uch pi*ovlsional 
payment shall be adjusted against the 
amount of pension or gratuity finally 

■ determined as payable to ■ such civil 
. servant or his family."

Iover
t ;

f

\ ;; •
Petitioners’ case h; that on no point

official .respondents'treated the.iri

under the ADi'’ 

; advertised on 

they appointed

9.

of time the 

as employees of a project oi
; .

Scheme; that the posts vA-re 

\ contract basis .and

contract and then vide order dated ) 9.4.2007

effect from .17.08.2004 and

I

onso were
I •

regularized' with

since then holding regular posts and

I\ .

)
were' ; i

if the said orderstreated as tsuch: that even

'out of consideration, then with the .

•:

i1

are taken

promulgation 

(Amendment) Act. 2005 (Act IX of 2005) 1

;
of N.W.F.P., Civil Scrvaiilsj.

1
1

i'1 ley
;

II ■

i! • I
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/< ••••;::- like other employees ol other departments ol

N.W.F.P.

r! f4 .

,y>
V t--

k'Government of 

automatiGally became regular employees and 

that the subsequent 

respondents 

petitioners

\vithout lawful authority and Jurisdiction.

denial .()f the fact that

the Provincial
r-u-

Iof theactions ■:>

and ultimate termination of the 

act based on malande,
\

■

was an m-

\

There is no

appointees after the target date

10. •
\petitioners are 

of 1st July, 2001 on contract basts and were in

amendmentthewhenseiwiceactive

aforestated was brought in the relevant law.

In somewhat similar circumstances

.1 ji

11.
datedhas vide judgment 

passed

titled "Ms.Shagul'ta Syed and

this Court
petition ,In writ11/7/20.07

No.1731/2006 

three others Vs/Government of N.W.F.P. and
:!

"three others" exhaustively dealt with LItIs! ' :

'fhe said- .Issued wriLs. 

conslstenlly follbwecl and 

'reason to deviate from the

proposition and

judgment has been

there is no same.
■ ;

Consequently, this W.P. No.1160 ol; I 12.
i allowed, the impugned actions and

declared to be
2008 is'

orders of tlie respondentSj

■without’ lawful authority and jurisdiction.

; are
I

I
■ •!

• .1be regular _declared to 

their respective ■ posts both

•;larePetitioners
I

employees on
.•I

Y ■■ m
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It' 1

under the . orders issued by competent' 

authority and in terms of sub-section 2 of'

1.;V; t-

\ ■
/
..A-.

' i
■■V

I
section 19 ofN.W.F.P. Civil Seivants Act, 1973 

(as It was amended vide Act IX of 2005).
;•

Parties to bear their own costs \ '

Dt. 14.1.2010.
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■ j-N THIj:-SUl>R]::[VII:: COURT OF PAKISTAN ['•■ 
■■ ' ; • (Appolkii.i; JiH’mciiction): 1t/ •
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1 .• »•
. • IPresent:I-

■

':.. . MR. vlUSTlCE N/5.SIR-UL-MUOC „,
, MR. JUSTICE'AMIRvHANI..MUSLIM ' '

. .. ' ., •, .. :'••:!•, =•' *:• p:-*f :•
: C-^Vlk petition- NO:;.:170-P TO ANd’'~660-P OP 'oWl n

loti •.•\p[)ccil ri-f^m tile jvKljiinoi^iM (jr P«*!vlinwiu‘ Ilicli Coiii’L fltUcd l^l Q] 
lx.sacci- -in W;P:;. . No. 1 1 C»0/0a. 10o'.'/07.' IJ C>6-'. oPi 20,00. unci 1 datci I

, ',■ *27.05.2010 pnqscd in'W.P.'No. 1 .’>00 of‘JO 1.0) ^
■ ■-• ■ • ' t-;’- 'I'-'i'v ■•
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■i-s,
Cloycrnmehi: br-NWiy'P'(no\v. KPK) , 
j-Inrougly Secretary Hcali.Ii tk: others

r-

: (in aU'eases) :.
.•.:Pctitioncrs

.*
;

.*'.1T ■VERSUS , :• 1-I !;1:
.■; .

'■'(in'CP 17G-P/iO)'
■■ (in CP 171:P-& ].-7:2-IV I b]'. , 

■;-.'(in.GP.668'-P/;10)
..V.iRcspondcnts' .

.For the Petitioners:- . Mr.' .Lai Jan Khattak,'AAG, KPIC^’. ''

;'Paj Mohammad,& others.' 
„ ■ JnayatuI Haq'^V. others

..b-b5"'.n;:'\ . v Fou/iia-Khan-b '

I
.1

!• • iI •I; •\•r .

•b'/:vy I
I

(. : j
Por 'the,RevSpondcnts: . Mr. Csa Khan, ASC.

:

Cate of Hearing: • . ' .• 15.03.20 .11
ii

;j.. •i

.yvryy vy: .•;•• •

■ Mvbhbry;

JUDGMENT .:

• ••••, NASIR-UL-IVIULK. 'I'hc Government of Khyl.ir’r ■J.-
'■

Pakhtunkhwa''h'a-s .called-.into question the ■judgment.-of Pesh; 

MiglvCpeu't;. Peshawar dated .1.4.0 K20'I0 whereby the-Wj'it I-'eiiiions uT.

'b.'.-.'--The respondents'.w allowed and the order dated 07.07.200d. whie-li
■44-;b'v.;K-.Ts;. ^ • :■ '• ■

h...

a war■ r•

^ .
I

;
■■;b-:bbM:esulted'in.th'eiir.ren'icwal dVcjin .service bn 'the ground ,thai-'all :ihnsa,

\i

employees- who'had been appointed under the ADP Scheme siond ■ -■: :
V'-.:

-■-'Kdhyb- b.'. . ....... . . ...
automatically-, terminated -oh ■ completion of 'the project/sc:hcmc.

Whatever-may be the vonseci'uenecs oC olTiec order dated lO.oq.uou/'. 

it-.can hob alTect-'-the'-PCvSpondenta, whose services .were.' regulaVi>ccd 

• w.itlioub r.crcrir:ncG,' to any projeoL-or schcihci This Couri.: in yh'/K''

• -.
:

• J
1

!
■ i

STED
i

'r\CqiS(rnr '■ ,
t^jy;i-/ovA^/5/?Ar -tb .THl^- GOVf^MNMRNT OF NWFP. AND OTHERS. [ CIVIL

P,i.mTION-Nbi'32;6-iy''O.P- 2009 )b-dt'cided bir GK 12.20 1 6 had in'

. . b’O -y^-

iwirr.

.'V . A
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simil:-lr circumstances set-aside termination of an. cmplo^xe of iIh‘^7^
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■MK. jiis-rickNAsm-ui
\

■-MUI..K ■ 
fylP.'JlJ.S’l'ICMi TAIilQ PAK V!;:Z

%i

'-ClVll-y l’l!.'~l [TlQiN' iNO, 32()-l^ Ol'~-2n09 
;. . (On ;iippc:il, !Vonv 'ihtTjudunicni. of (he 

• , . :N.V/.F.P. (now ‘1<',1M<.) .Service Tribiinnl'
•, 20.^1,2009, pjisjjccl in Appanl No, 1337^

, Of200S) , ' ■ '

1

* V§ !•■\
i

,**=3V !
Miss Nusrat •1. '•'■'•.■1. - :V

Petitioner ■ .-«»
I

, Versus 'ir'‘7-
a -

•*

■ ; , ■ ThfijGovemmentofN.W.RP, through Chief Secretary 
.. • l-’e.shawar and Others . ' • • - ■'

. '• . For the Petitioner: , •'

)
Respondents

If . ;..
.,'Mr. Wiqar Ahmed Seth, ASC- , ’ '
M.r., Mir Adam Khan, AOR

> I

For the Respondents: Mr. Lai Jnn Khattak, Addl. A..G. K.P K -wiih 
Mr..jabbiir Shah, O.C.O and 
Dr,. Pida iVluhammad,,Dy. H.D.'O. Health.

""'MIL;-' L ' h 31?'December, 2010*^

J .

Li
rV
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I •]N ASlR-tJL-MU.LK. .T.- hvresponsc to H5 an. advertisement

h'Alkd-:' ■ ■ , ■ b'ifiehieM'sptiper oh.behnii'of the Executive District Officer,' '

vpd - -
-D ;V

:
. ffi-a'

I- !
I
I

- Henithv^ Svvabi, inviting applications for the 

'Nurses ’;CBPS-14,)

! posts of Chargevacant
...

on contract basis,, in accordance'with the Contract 

•Policy- 2002, the pe.tii;ioner Was one of a
j: ft

.•A

number ol'- other applicants c

; ' .who appalled tbr'it. Theqjeti'tlqner, along with 27 others :2

was selected onJ
i

i

the .fecomihendations of diie selection 

.i^igned hy .the Distnet Courd-imiiion OlUccr

uommittce, duly approved .and '
i/

t •

hV-'! I*

S\vnbi (the oo.mpciciitn. ;
I

't-N WA-'-

I r/’-r.T'.V'Vy.yv'.'/V-: 
f.‘-."S'' tr > •

jl
._..v';{uil!i,0l'ily) ;ifuJ vv:n;,aj)poiiiicd by uiTicc.order dated «•

08.2.2005. in the " -I

I

; I'.: •
; : A

L-•:. ■■ :•I, ; /-•• r'

1

I •
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\; yc.P-^'o- 326-P'of2009f
/\' I

Amendment Act, 2005-.

i-oduccd as under:- ’

\
the'Civil ServantsAct, 1973 as amended: by

;
For the sake oMAy^'

‘‘A person. dtoaG,h

' V' ' p,-,'.'r.i-ihecl manlier~to a
• '■ ■ 'rth onn\ I'lii ihe commencement

Ot' Ihe saih' Act, be

the!2U'" selected for appointment in

after the ,■

of the said
service or post on or

I

;
Act, but. .appointment

■ Icbmmcnccinent ... 1 ' 
\ I

;•
cflhct iVom. the voLmlar

ccirular basis
have been appointed on a

•■doomed .to v
and me persons .pP>hnt.>l.on

UK xireseribed nv.mnei
■saimAashall.rorallimcmsPnrl ^

ol •

\
a her. the .f.

• • uha .service or post
ucnebmeiU ol.tbe mu

y,,Ml sei-v;un.,e.scc.pi
MivU servant shall, uOmuo ,.

■■;,v,hvcmUkdmrcaaivasuahamoun

cou.u I'oi- Ulc purpose
. V he'■. purposes

'.i

- pcns-iom.or [;i' t,
;. •• pension'and t.tranui'M■ ■ ' uuvu'ds dm Contributory Provident ..
:7'::::;Cit::lcomributionsnradoby.ovornrr.n,

. \oUisaccounun.thcsaid,;in the proscribed mann . . ,

' ioh has'been made expressly Por
U'.'h.i

'that the above.pnovision
.will' be seen contract basis, provided,; ,

• • July, 2001 J^nd m thd picscii

•of civil
' made after the I.their selection •was

porated to grant the-status
manner.'. This^ provision was incor ; \

the "Localthe-service of Provincial or

is under ' policy of tho
■ V servants: to ithose employees

appointeh- on . contract basts
7- 'Government

■Government to r

lliat the petitioner’s appoi

contract only, it is not disputed 

Inunent was on contract basis and that she was

y:•;%•: onmake appointments

•• •, i
. The only IssueV 200 V before the amendment■■•v

ppoUted after-the ft .July >.
whether the petitioner was selected .in• .• a

h::u'7V':y'1
I- '■i',

•• :.•••■

! • ••.•.-••'•r' .'v -v'.- •• •

;that.was.;dAt"dbefbre.uswas
Ihe Service'Tribunal.;.the , .

.' ^:d' ,he ':prescfibod. tnaancrs. According to ' 1 ,
I

the Public Service
. L'

unscl.for the petiuoner,

'selection ^ thi'out^h 

disputed by itlrc ioanted co
u pj^bed-i, manner ; was-:' 

■Asotttntission. This is
• »•
/.

(

4
:
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2 ■CP.No. 326-P.of2009 • - .' /•/i.•N . t--:\ v-'.' ' '"^\

f'

light of.gen'eral up-gradatm of'the post of Charge Nurse, the petitioner. '■ 

-graded from BPS-'14 to BPS-16. By the office order jssued by

I

m•• • was up

■'the McdicahSupcrintcndent, DisiricU-lcadqunrtcr Hospital, Swabi, wiUi 

the letter dated 30.6.200S, issued by the Director.General',
;

- reference- to'

' Wealth Serv.ices'N-W.lhP. Peshtiwai;, the petitioner along with 10 other
S'

e rdieved from iheir services. Against ihc termination of her- i ••• 'Ntir.scs were

the. 'polilinner.tVled appeal heiorc the Provincial Scrvico .f 

dismissed by the imi^ugncd judgment dated

;
• .service's.

Tribunal; 'I'hc- appeal was

'20.4'?00.9^'on the ground that, the-petitioner was a eontract; employee I

*.
1

’ilI and that'she'had'not be'in'g'.employed in the prescribed manner, that'is
ij
ii

' ■ through the Public Service Commission.

The case, came

'■issued to' the respondents-in view of the following submissions

Ii-
up for hearing on*29.12.2010 and notices2'.:

J •
i

were
I *»

made by'the learned.couhs.el for the pelltionei.- I
/I

is allcgccPtliat the petitioner having been' appointed-“It. IS,
■ on. r4.'2.200'5;in Bl’.S-l-l and subsequently up graded to

; q.

■ .''■3PS-f6.ojv'll.',‘l.2007,'iliuiigli-on conira'cl basis,.had.
the basis of.Cjvil

*, i
I

.slhodhT.i'.uhuT/ed a's' Civil Servant Oil»
I

.'Servants .(Am.e.nclmcnO 2005 ■promulgated on.

-23.7.2005, whereby, section 19 of the Civil SeNants 

■ ’ Act was amended.; That, having, become regular Civil 
; .' ■■ Servant, she could not have been rclieved/removcd on 

■■ j6.b.200y..'TlVe'poinls deserve eonsidcration. Notice to

I:
f '\

■

;■•f

:i:

!'
'.. the' respondents 'be issued for a date to be fixed by the'.., : , 

..■■olficeT

j.-

1--
S' . •'

. wT;{N;:NAn-v'T- ' 
:-hNT:P... in-this case is, therefore,, .whether the.petitioner s• The,'moot-.question -m

'^serTos stood Tsulavizedu,ader:S'ochon 19(2) of'the Civil Servants
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vvho'subniitled.Lhat the poal to which the petitioner was appointed 

a District Cadre Post and according to the Rules then in': force,'the' 

competent authority, who was,empowered to make appointments i' 

scales^ \ \~\5, was lluv ioislrict Coordination OlViociv vvhich, is also 

reflected in the petitioner's letter of apppintment. In this context, the 

Icarnecf counserreferrcd tO' thc N.W.F.P. District Government Rules of

was

m

• 'll.

Business,''200 1. _Mr., Lai Jan Khattak, learned• Additional Advocate

letter dated 30.6.2008 by the Director. General 

. ■ I'lpal.thServices N-W-l-.P.';. in pLirsuance whereof the pctUioncr’.s

services were terminated, and-took the stand that (he petitioner wa.s' 

appointed .under the Anntial-L)eyelopmenl Programme Scheme and was 

relieved from dicr services''upon completion- of tiie .said scheme, l-lc, . 

however,, produced notification dated 15.1.2002 categorizing the 

. , • pctiiioncr’.s post at the relevant time ns a District Cadre Post.

•••'The reliance of .the Additional Advocate General on the.

-. ■letter'dated 30..6-.2008 is-'misplaced.'Neither the advertisement .dated 

26.10.2003 issued by the Executive District Offtcer Ple'alth, Swabi,

inviting-applications-: for the post,, nor the appointment order dated 

■ ■ 08.2,2005 ■’states'-.that, the;, po.sts in question were under the Annual ' 

Develo.pment'Programme" Scheme. The terms, and-.cohditions, of .the 

: ;..'petltioneV’s'employment vvcrc'to ,be regulated in accordance with the 

'terms. of-"the. advertisement''and' the appointment order.' The- 

; . adY'ertiseme’nLand the.appointment order clearly shows that the post to •

G'eneraR rcferred''to
1.
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' ■ ■' which the'pctitioncr was appointed,, was of District Cadre. This' is now
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.\ confirmed.by the hotificatio.n dated 15.1.2002 produced by the lcanVcci 

Additional'Advocate General

/

1 r-
I

4.. '-pie Service Tribunal had held that since the appellant was

not selected by the Public'Service Commission, the selection was not-in 

the .'prescribed, manner. .However, Seclio^i 7 of the N.W.F.P. Public- 

- ■ ServiceCbhhhission Ordin:iiu;e,.197S, which describes liic runetions of' .. •

the - Commission expresslp' excludes Ifoni the purview' of the

■ Cornniis-sioiv recruitments‘.iiv-PBS: 1 l-io 15 foj’ the district cadfe posts. .

■• On .the-Other-hand R.ule'6(b} of the N.W.lr.P. District Government '' '

-Rules ot Business,-2001. emppwers the District Coordination Officer to 

:i|)pnint officcr/olTicials in Bl’b-1 lo l3PS-15.' The order of appointnieiU 

•of the petitioner was expressly.'issued wiih llie apiiroval of the Di'slricl
' '7 ../■■''V;' ■■ v:' '■ ■ ■ ■ - :T"
•- Coordlnalipir Offeer, .Swabi. 'I hu.s, the petitioner was appointcil in..-die . . 

prescribed ' miinne.r .tiitdcr - Ihc' hi.w prevailinj^;.-'at the lime of her.

■ appbintment./i'he 'petitidner'Mfills the requirements of Section 19(2)*

■ of the Civil-S.ervant.s' Ac.t, haying; hccn'seleclcd and.appointed in'lltc - ■ 

.'prescribed maimer’. The Tribuiial.'had fallcn'into error by holding that 

-the. prescribed ' manner was selection through the 'Public ' Service 

Commission.
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in''view. b-l'■ the 'above, . the .petitioner’s services..stood

regularized.'u'nd'ef Section 19,(2):of the.Civil) Servants Act-as she fulfills '

.-•.all : the -■conditions,.-slipukUcd. therein. Tlic petition is, - therefore,
. , \'v ■ ." . '■ -■ "7 • ■ ' ■ ■ ■ ' ' ■

; converted'into appeal, and nllo.wedi'The.petitioner's services shall be
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'.' statutory- provision. Consequently, -the impugned judgment of the' ;
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DlUIOCTOKA'I’l'l
GENERAL HEALTH SERVICESf 

KHYBER PAKHTUNKHWA PESHAWAR
S Ail comi^nicotio

ijcJclraiir.ucl lo. llio Dircclor Gcncinl 
Hcollli Services Peshawar and nol 
lo ;iny olficinl by norno.

/ Q\
nn should bo

;

E-Mail Address; DAyJPd.Qjis.f^YQiiQO.CQm • . 
OinccPfi« 001-0210200

© ExcHanQC# 001.0210107.9210100 
Fox« 001.0210230 1.

'OFhTCK ORDER.- •

In'Pursuance of, Pcshavvar"l‘ii|;h Coiirl' Pc.shawar order datcil 30/1 1/201 1 

,, in COC No. 234/2011- in COC No. roy.ol'20l() in Wril.Pelilion No IIOO/POOS. Die 

loilowing Male Nurses whose services have already been regularised in. light of 

■ Judi,',nienl 'or I'c.-diwar lligli Court I'e.sliwar dated 14/01/2010 and Superme Court of 

, ; . Pakistan Judgment dated 15/03/0211, ..under sub Section-2 of Section 19 of. Kliyber •

' "PaldUunldiwa . CivilServant Act 1973' (as amended vide Act IX of 2005),-vide this 

Dn-cctoratc office' order bearing Endsi; -No .22241-'47/E-n ' dated 06/Q9/2Q10 and ■ 

■; A No'.1102-12/E.II' ,dated 10-01.2012 are hereby allowed back benefits .w.e.f 23/07/2005.

Subsequently the period nieiitioned against their names in co'lqm 04 to. • 

coltiin 05 below is hereby treated as period on duly

I

\

■ . S.No Names ! Pla'c'c',
......„

Ol-IQH''.Oaggar 
Bunher. '

of From To

Raj'Mohammad -S/O' 
Amir Akbnr Khan

•, 01 01.07.2008 13.09.2010 .
• 02 Miih.'immad fmran S/O - 

SIkiIi
i'uzal Raziq i S/O 
Mazrat Said :

nii.Oll.DnH'.nr 
1 UiMiic.r
'DHQH-Drlggm'
Buhner'

0l.()7.?.0()ft l.T.O'f'.ioio

03 01.07.2008 13.09.2010

.04 ShcrDali.Khan S/O 
Umar Dad '

DHQH.Daggar
Bunner

01.07.2008' 13.09.2010

"05 Zamir Khan S/O
Samar Khan '

DH.QH Daggar 
Bunner

01.07.2008 13.09.2010

..06 'Abdul.Jalil S/O Amir DHQH Daggar ,01.07.2008 13.09.-2010
Mohnnini.id .i<h;in nunner ,

DllQllUaggnr
Bunner'

U 1.07.2008.I ! ' - iziq
iylohammad Rasool Khaif

13.09.20..i0 .

. 08 . Mula Dad ' S/O DHQH Daggar
Bunner

01.07.2008 13.09:20,10 '
Noor Said ".

09 Umcr Farooq • S/O
tiluilain Ahmad

DT-IQT.-I Dai-u.’.ar 
Bunner ,'

01.07.2008 13.09.:20.1 O'

10. • Irshadullah S/O
Ihsaiiullali ' 
Meraj'Khan' 'S/O 
Amrcen KhaiV

DT-IQT,-r;Dagg:ir
] i'linnei''

01.07.2008 : 13.09.2010
•/ 1 1- OHQH'Daggar

Bunner
01.07.2008' 13.09.2010

12 Sahib Zaman. S/O,'
Noor Wahid

DHQH-Daggar 
Bunner '

,01.07.2008 13.09;2010

13 Anwar Zaib.. S/O 
Amroz Khan

DHQH Daggar
Bunner ■'

01.07.2008 13.09.2010
. !.

•% ,
. Sd/-

, DIRECTOR GENERAL HEALTH ' 
■■ SERVICES KPK PESHAWAR . '

i
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/Q'/';5^/20]2. i!... ••No. •••/E-II •• Dated Pc.sh. The' i

Co])y lorwai-dcd to the :- ' ■ft;>•1
■1' ■. i.
1:1. Secretary ioGovt. qf Khyber Pakht'unkl

l^iklULinkhwa-Pesahvyar with rcrerehce to (he lelfcr No. SOHlU/3-5/20-12 : 
(Raj'Mohammaci) dated 0d/07/20:i2.,', '■ ',.;•',

.'. • 2. Add!; Re^iiitrat Pcshawar:HIgh-Cd.urt .Peshawar with rcl^rcncc to the letter 
No. 15829/Judl: dated 10/r2/2011-;'-T 

' T,3. EDO (HcaliH), Buncr;' ,
4._ Medical Supdt: DHQ Hospital.Daggar,.(Buncr).

• 5..' DAO, Buitcr;-;-'—■• - •■ •■'• •
■; 6. DA-conccrned,,DGPIS office Peshawar.

' . .-7. P/files. ■'■ ■ ' "

Health Ocpartnient,.Khyber.iwa

il’-
) ' ■ 1\ lit
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For information and necessary action plca.se.
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The Secretary,
Govt. of'IChyber Balchtunl^wa, 
Health De|)artmeitt, Civil Secretariat, 
Peshawar.

J
Departmental Representation for regularization of 
the services of the appellant w.e.f. 14,02.2005 till 
21.10.2008 on /^he basis of equality and equal 
protection of in the light of the Judgment 
rendered by ;the august Peshawar High Court, 
Peshawar in Writ petition No.1662/2007, 1166/2008 & 
1160/2008 decided bn 14.01.2010 and upheld by the 
august Sujpreme Court of Pakistan vide C.P.170-P to 
172-P&668-Pof2010.

Subject:

Respected Sir,

I have the honour to submit the departmental Representation for 
your favourable consideration on the following facts and grounds:

. ;

\ 3

That in the year 2003 the Executive District Officer, Health,* 
District Swabi, floated an advertisement through Press, inviting- 
applieatio.ns for Charge Nurses. Appellant being qualified in' , 
terms of advertisement applied for the same and after, going. . 
through selection process, the Departmental Selection 
Committee recommended her ^d finally she was appointed as , 
Charge Nurse (BPS-14) by Executive, District Officer (Health), 
Swabi on the approvahof the DCO vide order dated 14.02.2005.
It will not be out of context to mention that vide letter dated' 
15.01.2002 issued by the Govt, all the Provincial Cadre Posts in - 
BPS-15 & below of the Health Department were converted into 
District Cadres.

I..

That in pursuance of the order ibid, appellant assumed the 
charge of her duties at DHQ Hospital Swabi, thereafter 
appellant started performing her duties to the entire satisfaction . 
of high-ups. Moreover, Respondents also maintained her. 
Service Book wherein necessary entries were also entered from ■ . 
time to time and she was also allowed all the facilities and , 
privileges as admissible to other regular employees.

That in the year 2002 the Goveiiiment haH introduced a- 
Contract Policy and hence all the appointment thereafter were 
made under the same Policy similarly the appellant was also 
appointed under the ' same Contract Policy and it was ‘

2.

3.
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. specifically mentioned in the appointment order that the 

appointments of appellant would be governed ^ynder the 
Contract Policy.' It wilhnW be ’put of context to mention that

■ neither in the advertisement norUn the appointment order there
is mention of the fact that the post against which appellant was 
appointment was a project post ■ ^

That in the year 2005 the Govt., decided to grant regularization 
to all those employees who w^e appointed under the.Contract 
Policy of 2002 and in this respect the Provincial Assembly 
passed an Act i.e. the NWFP Civil Servants (Amendment) Act, 
2005 (hereinafter referred to as Act-IX of 2005) whereby 
Section^lO of the NWFP Civil Servants Act, 1973 was 
substituled and. accordingly all those employees who 

. ' ’ appointed in the prescribed manner on or after the July, 2001
■ till the commencement of the Act were declared to be regular 

civil servants for all intents and puiposes except the Pension & 
Gratuity and copy of the letter dated 10.08.2005 issued by the 
Govt. Thus . under the Act all the employees selected and 
appointed on Contract basis stood automatically regularized by 

operation of law.

That since the date of her appointment, appellant had regularly 
performed her services to the entire satisfaction of her 
superiors, however, later on, the appellant was told, that her 
appointment was under the ADP Scheme and that appellant 
should appear before the Public Service Commission for the 

■ post, in the meanwhile the posts were advertised by the Public 
Service Commission and thus appellant was compelled to apply 
for the same and after undergoing the selection process, she was 
recommended and appointed as Charge Nurse vide order dated 
21.10.2008 and immediately on termination of the services of 
the appellant, she assumed the charge of the same post.

That in identical case under similar circumstances, the Male/ 
Female Nurses of District Dir Lower and Malakand who were 
also terminated under the same ground of Project employment 
and who were similarly appointed the way back in the 2003 & 
2004 alongwith the appellant approached the august Peshawar 
High Court, Peshawar in Writ petition NoJ662/2007, 
1166/2008 & 1160/2008 which were allowed vide Judgment 
dated 14.01.2010 on. the strength of similar other Judgment in 
Writ petition No.475/2006 titled “Miss Shagufta Sayed,..Vs.,. 
The Govt of NWFP and others” decided on 11.07.2007 and 
the same was subsequently upheld by the august Supreme Couit 
of Paldstan vide C.P.170-P to 172-P & 668-P of 2010 decided 

. on 15.03.2011.

same

■ 4.

.i
were

5.

6.
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i
That accordingly a.U the terminated Maie/Female Nurses

only reinstated into service but also declared regular / 
employees und& the Act NX of 2005 and they ■ were also ( 
allowed back ■.benefits.i^byNhe Departmpt. As" the case of ^ 

appellant was identical in nature, therefore, she is also.entitled 
to the same relief under the rulepf consistency and equality.

That appellant was unaware of the Judgments aforesaid and just; - 
now. she came to know about the same. As the case of appellant 
is identical on all fours with that of other employees'of the ■
Department working in similar mmner who were granted relief
by the august Peshawar High Court, Peshawar therefore, ^ 
appellant is also entitled to the same relief under the principle 
of, consistencyand equality as laid down in the case of 
“Hameecl Akhtar Niazi^^.Vs...The Secretary, Establishment 
Division, Govt, of Pakistan and others reported in 1996 SCMR 
1185 and Tara Chand and others... Vs...Karachi Water and .. 
Sewerage ' Board, Karachi and others'' reported in - 2005 
SCMR 499 and another Judgment reported in 2009 SCMR.l.

It is,: therefore, requested that on 
departmental '.Representation, the services of the ■ appellant may 

: graciously be regularized w.e.f, 14.02.2005 till 21.10.2008 in the light 
of the Judgments delivered by the august Peshawar- High Court, *

-Peshawar cited above with alfback benefits.

were •
• ..I not ^6y

?

8. .. /

acceptance . of , this

Yours faithfully

Mst. Bibi Amina, /. 
Charge Nurse, DHC^ 
Swabi.

/7 r
;ospital,

Dated: /03/2014

\
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< / oi kiAwiy.IN THE COURT OF VT?

¥I 'nnynJ2 Appellcint(s)/Petitioner(s)

VERSUS

Respondent(s)

I/We _________ ___________ do hereby appoint
Mr. Khaled Rehman, Advocate in the above mentioned case, to do all or 
any of the following acts, deeds and things.

1. To appear, act and plead for me/us in the above mentioned case in 
this Court/1 ribunal in which the same may be tried or heard and 
any other proceedings arising out of or connected therewith.

2. To sign, verify and file or withdraw all proceedings, petitions, 
appeals, affidavits and applications for compromise or withdrawal 
or for submission to arbitration of the said case, or any other 
documents, as. may be deemed necessary or advisable by them for 
the conduct, prosecution or defence of the said case at all its stages.'

3. To receive payment of, and issue receipts tor, all moneys that may 
be or become due and payable to us during the course of 
proceedings.

AND hereby agrec:-

That the Advocate(s) shall be entitled to withdraw from
or any part

a.
the prosecution of the said case if the whole 
of the agreed fee remains unpaid.

In witness whereof I/We have signed this Wakalat Nama 
hereunder, the contents of which have been read/explained to 
me/us and fully understood by me/us this

/Attested ^ Accepted /by
Signature of Executants

KM
A. te, Peshawar.

4C'
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Pv BEFORE THE KHYBER PAKHTUNKHWA SERA/ICE TRIBUNAL

APPEAL NO. 931/2014

Miss. Amina Bagum D/O Aminul Haq Charge Nurse DHQ Hospital Swabi.
(Appellant)R/0 Village Aladand Batkhela.

VERSUS

1. The Secretary, Govt: of Khyber Pakhtunkhwa, Health Department, Peshawar
2. The Director General Health Services Khyber Pakhtunkhwa, Peshawar
3. The District Health Officer, District Swabi

(Respondents)

WRITTEN STATEMENT ON BEHALF OF THE RESPONDENTS PRELIMINARY
OBJECTIONS

RespectfulVu Sheweth:
That the appellant has no cause of action/ locus stand.
That the appellant has deliberately concealed the material facts from this 
Honorable Tribunal, hence liable to be dismissed.
That the appellant has not come to this tribunal with clean hands.
That the appellant has files the instant appeal just to pressurize the 
respondents.
That the appellant has not filed the instant appeal on malafide motives.
That the instant petition is against the prevailing Law and Rules.
That the appeal is not maintainable in the present form and also in the present 
circumstances of the issue.
That the appeal is time barred.
That this honorable tribunal has got no jurisdiction to entertain this appeal.

1.
2.

3.
4.

5.
6.
7.

8.
9.
FACTS:
1. Correct, to the extent that on recommendation of the District Selection 

Committee Miss. Amina Naz Charge Nurse was appointed as Charge Nurse 
BPS-14 on contract basis for three years vide EDO Health office letter No.827- 
59/EDO Health Swabi dated. 14.02.2005. She submitted her arrival report on 
18.02.2005. The list of the para is incorrect.
Correct. She assumed the charge and necessary entries done/maintained in 
her Service Book.
Correct to the extent that her appointment was made under contract policy 
2002 under ADP Scheme w.e.f. 14.02.2005 for three years specially mentioned 
in the appointment order, but there was no mention of ADP Scheme in the 
advertisement. Moreover she received her salaries from ADP Scheme and not 
from regular budget.
Incorrect, she was appointed under ADP Scheme for three years and on the 
expiry of her tenure she was relieved on the directives of Director General 
Health Services KPK Peshawar vide letter No.l9383/E-II dated.30.06.2008 by 
Medical Superintendent DHQ Hospital Swabi vide letter No.l723-40/G-CH 
dated 30-06-2008.
In the response of an the appeal of applicant Director General Health Services 
clarified that under civil servant act 2005, employees appointed against the 
post created under ADP Scheme cannot be adjusted on regular post, vide letter 
No. 23743-50/E-II dated 07/05/2008.
It is correct that on the expiry of her tenure she was relieved from services. 
Meanwhile she appeared in Public Service Commission which recommended 
her for the post of Charge Nurse (BPS-16), due to which she was appointed on 
the same post by DGHS vide letter No.30913-992/E.II Dated 21/10/2008. She 
took the charge on 24.10.2008.
Incorrect, as after completing of her three years contract service on 30.06.2008 
on the recommendation of the Public Service Commission she 
appointed on the post of Charge Nurse (BPS-16) by Health Department

2.

3.

4.

5.

L 6.
was again

on
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c\t ■ 21.10.2008. However, case of the appellant is different from those mentioned is 
that some who approached the Honorable Peshawar High Court 
reinstated.
Correct to the extent that only those petitioners who took the matter to the 
Honorable Court were given relief but she was not included in the appellants.

were

7.

OBJECTION TO GROUNDS:
A. Incorrect. As 1st she was appointed by District Selection Committee on contract 

basis on the post of Charge Nurse (BPS-14) for a period of three years under 
ADP Scheme and after the expiry of her contract period she was relieved by 
DGHS according to the rules. She took benefits of contract policy at that time. 
After the recommendation of Public Service Commission she was appointed 
the post of Charge Nurse (BPS-16) by Health Department and since then she is 
receiving benefits of regular service employee. Thus no violation of constitution 
of Islamic Republic of Pakistan 1973 has been done.

B. Incorrect. According to various judgments of Supreme Court each case is to be 
decided on its own merits has the case of appellant is,totally different from 
those mentioned in this Para’s.

C. Incorrect. No discrimination has been committed by the respondent and the 
appellant was dealt according to the law.

D. As she was appointed under ADP Scheme for three years therefore, she was not . 
regularized and was relieved according to the rules.

E. As in Para D.
F. The respondents also seek formation of this Honorable Tribunal to adder 

further grounds during arguments.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 931 /2014

Mst. Amina Appellant

Versus

The Govt, and others Respondents

REJOINDER ON BEHALF OF APPELLANT IN RESPONSE TO REPLY FILED 

BY RESPONDENTS.

Respectfully Sheweth,

Preiiminarv Objections:

Preliminary objections raised by answering respondents are erroneous and frivolous. The 

appellant has got cause of action and for that matter locus standi to file the instant appeal. 
The Tribunal has got jurisdiction in the matter. The estoppel has no relevance in the 

instant issue and moreover, the appellant has approached the Hon'ble Tribunal with a 

bonafide claim. All the necessary parties have been arrayed as Respondents. The appeal 
is in its correct form and shape and also within time.

Facts:

1&2. Paras-1 & 2 of the appeal have been admitted as correct needing no rejoinder.

3. Reply to Para-3 of the appeal is incorrect hence denied. The posts were advertised 

regularly and so was the appointment order of the appellant where there was no 

mention of the project or for that matter ADP. The appointment was under the 

contract policy of 2002 which got regularized subsequently in 2005.

4. Reply to Para-4 of the appeal is incorrect hence denied. The appointment of the 

appellant was. regular against a sanctioned post and e ven if it was an ADP, the 

same was subsequently converted to regular side. Moreover, the appointment of 

the appellant was made on regular basis. The letter dated 07.05.2008 was not 
according to law hence not considered by the High Court as well as by this 

Tribunal.

5. Para-5 of the appeal being admitted needs no rejoinder.

6. Reply to Para-6 of the appeal is also incorrect hence denied. The case of the 

appellant is identical with the case of writ petitioners in the cited case. Moreover, 
this Hon'ble Tribunal also passed a Judgment dated 03.12.2015 in Service
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Appeals No.1815/2011, No. 1325/2013, No.1905/2010 and No. 1907/2010 filed 

by the colleagues of the appellant wherein the cases were remanded to the 

Department to examine the'case under the law on touchstone of the Judgments 

passed by the Hon'ble Supreme Court of Pakistan.

Reply to Para-7 of the appeal is misconceived. Under the law all the similarly 

placed are entitled to the relief whether they litigated or not.
7.

Grounds:

Reply to Ground-A of the appeal is incorrect hence denied. The appellant was not 
treated according to law. The contract employees were subsequently regularized 

but the appellant was ignored.

A.

Reply to Ground-B of the appeal is misconceived. The case of appellant is 

identical with the case already decided by the Peshawar High Court, Peshawar 
upheld by the Supreme Court of Pakistan.

B.

C&D. Replies to Grounds-C&D of the appeal are incorrect hence denied.

E. Ground-E of the appeal is not replied hence admitted.

Reply to Ground-F of the appeal needs no rejoinder.F.

t

It is, therefore, humbly prayed that the reply of answering Respondents may 

graciously be rejected and the appeal as prayed for may graciously be accepted with 

costs.
;!

Appellant
Through

Dated: / /2016

Verification

Verified as per instructions of my client, that the contents of this rejoinder are true and 
correct to the best of my knowledge and belief and nothing has been concealexfTi 
Hon'ble Tribunal.
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