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. ANNOUNCED

Counsel for the appellant and Addl. AG  for the

respondents present. Arguments heard and record perused.

~ This appeal is accepted as per our detailed judgment of

* today in connected service appeal No. 1001/2014 entitled “Mst.

Samina Begum Vs. The Secretary, Government of Khyber

Pakhtunkhwa Health Department, Peshawar and two others”.

_ . Parties are left to bear their own costs. File be consigned to the

. record room.
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08.01.2018
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24.08.2017

02.10.2017

03.01.2018

. Clerk to counsel for the appel]ant and Adll A"G: 'f'(')}

respondents present Clerk to counsel for the appellant seeij:':;

ad]ournment Adjoumed To come up for arguments on 02. 11 20171.,'

before D.B.

| (Gul Zeb Khan) o (Ahmad Hassan)
Member . _ .~ Member

Counsel for the appellan_t and Kabe_erpllah Khattak, :
Addl. AG for the respondents present. Counsel for the

appellant seeks adjournnient. To come up for arguments on

03.01.2018 before the D:B.

oo

(;eunsel for the appellant present. Mr. Muhammad Jan,
DDA for respondents present. Counsel for the appellant stated
before the court that similar nature of appeals have been fixed
before D.B on 08.01.2018, therefore the same may also be clubbed
with the said appeal. Request accepted. To come up for arguments

on 08.01.2018 before D.B alongwith connected appeals.

-+ v
(Ahmad Hassan) (M.Amin Khan Kundi)
Member(E) -3-__.:Member Q)]
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Agent to counsel tor the appeliant and Mr. Yar Cul, Sénior

Clerk alongwith Mr, Usman Ghani. Sr.GP for respondents

present. Agent to counscl for the appellamt reqguested  for

adjournment. /\djoumcd for arguments 0 22 f2 '/é

before D.B.

Clerk 1o eoupse| for the appollant and Mr.
Ziaullah; GP for.'respondénts present. Clerk to counsel for
the appellant requested for adjournment, Request
accepted. To ciome up for arguments on _.3 ~.5 /7
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(Ashfaque Taj)
Member
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Aamir Nazir)
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- 01.09.2015 . . ., f&Agent of counsel for-the appellant andl Mr.Yar Gul, Senior Clerk '
v for respon.dent ~No.2 a!c_Jngwith"Assistant_AQG for all respondents
present. Written reply- not submitted. Requested- for further - -
 adjournment. Last opportunity granted. To come up for writtenijf
10 ; -C P ]
reply/comments on 23.11.2015 before S.B. el P
Q‘r- - Chapman
23.'1'1.2015 : Agent of counsel for th'e appellant and Mr. Yar Gul, Senior

Clerk aibngwith Addl: A.G for respondenfs present. Written reply ‘
submitted. The appe'al is assigned to D.B for rejoinder and final

hearing for 12.4.2016. : . 3

Py ’ Chdfman
12.04.2016 | Clerk to counsel for the appellant and Addl: AG for
| respondents present. Clerk to counsel for the apﬁellant requested b

for adjournment. To come up for rejoinder and arguments on

15.08.2016.

Member | . M\ember

’
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26.03.2015 ~Counsel for the appellant present Learned counsel for the
| appellant argued that in respect of identical issue appeal No. /
g \ 571/2013 has already been admitted to regular hearing which is fixed ’
A for 16.04.2015.
@
o
b

§

In view of the above, this appeal is also admitted to regular

hearing. Subject to deposit of security and process fee within 10

days, notices be issued

to the respondents for written

et~ Bepastte
Fity w Process

‘ 3 _ reply/comments for 16.04.2015 before S.B to be heard alongwith the
<y 8 R ‘ -ST |
£8 afore-stated appeal. )
Chaﬁ-ﬁ' %n
16.04.2015 Agent of counsel for the appellant and Addl: A.G for respondents
present. Requested for adjournment. To come up for written .
reply/comments on 1% 52015 before S.B. ! .
' » Cha#man
: - |
14.07.2015 '

Agent of counsel for the appellant and Addl: A.G for respondents |

present. Requested - for adjournment.

To come up for

Chai%n

written
reply/comments on 1.9.2015 before S.B.
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Reader Note:

No one is preseﬁt one behalf of the appellapt.vNotices be

issued to the appellant/counse! for the appeliant. To come up for

preliminary hearing on 03.12.2014. _
Merribefr'. : E

Clerk of counsel for the appellant p%esen{. Since | the

Tribunal is incomplete, therefore, cdse is adjourned to 20.02.2015

~ for the same. ' ‘ L
1
|

03.12.2014
20022015

- hearing on 26.03.2015. ' o

i

eader
!
‘:‘ RS ! Cr g oy 1! - N ans ""L""“ﬁ'b“l“"
) |
presonl, Counsel Do tha roamest D for adinuoanent, Ped
Counsel for the appellant present and requested for
IO “:P Cuivia thir il UL oo 3_:3‘»... '.q\\?r:.: VTN ._‘«.. L. . r"lS
i " i £ v

adjournment Request accepted To come up for prehrmnary~
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Form- A e
" | FORM OF ORDER SHEET
Court of N A
Case No._ _931/2014
S.No. | Date of order Order or other procIeedings‘Witr;u signature _of judge or Magistrate
Proceedings
1 1 2 : -3
1 08/07/2014 | - The appeal of I-Vl‘st. Bibi Amina presén;ced today' by Mr.
A Khaled Rehman Advocate may be én‘tered in the Insti‘tution
register and put up to the Worthy Chairman for preliminary
hearing. - ‘ . J
LI
2. : /({ -'-7/»-;\@/'4 . This case is entrusted to Primary Bench far pl;eltmlnar (-

hearmg to be put up there on _;._M O/é
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- “féEFORE THE KHYBER PAKH

...........

L L)

Service Appeal No.g 31 2014

-----------------------------------------------------

. Mst. Bibi Amina

TUNKHWA SERVICE TRIBUNAL PESHAWAR

----------------------------------------------------------------

The Govt. and others

i Versus
_ wresees Appellant .......... Respondents
INDEX
'SiNoY | M DESCription of Documents i | EPR D] (€W | AN exure) FLAges R
1. Memo of Service Appeal 1-7
2. | Advertisement A 0-8
3. | First appointment letter 14.02.2005 B 0-9
4. | District Cadre Policy 15.01.2002 C 0-10 |
5. | Regularization Act, 2005 D I[-12
6. | Circular letter 10.08.2005 E [ fi’ Y
7. |2" appointment order 21462008 F 14
Judgment of the Hon'ble
8. |Peshawar High Court, 14.01.2010 ¢ |b2%
Peshawar
Judgment of the august
- Supreme Court of Pakistan 15.03.2011 H % 33
10. | Departmental Representation I ay- %
11. | Wakalat Nama

Through

Dated: 2 / 2/2014 '

3-D, Haroon Mansion
Khyber Bazar, Peshawar
Off: Tel: 091-2592458
Cell # 0345-9337312

“}, .

.oy Addan ek
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EEFORE THE KHYBER PAKHTUN KHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. Q 3] /2014

Mst. Bibi Amina,

Charge Nurse, DHQ Hospital, Swabi ............ Appellant
Versus W & E?”%@?’
_ 1Y)
. The Secretary, » %‘ o’ma Z ﬁ{&/ L/
Govt. of Khyber Pakhtunkhwa Qetifan>re
- Health Department, Civil Secretariat.
Peshawar.

2. The Director General,
Health Service, Khyber Pakhtunkhwa
Peshawar

3. The District Health Officer,
District Swabi _ e Respondents

-_SERVICE APPEAL UNDER SECTION 4 OF THE
KHYBER PAKHTUNKHWA SERVICE TRIBUNALS
ACT, 1974 FOR REGULARIZATION OF THE
SERVICES OF THE APPELLANT W.EF.
R 14.02.2005 TILL 21.10.2008 ON THE BASIS ‘OF
-EQUALITY AND EQUAL PROTECTION OF LAW
IN THE LIGHT OF THE JUDGMENT RENDERED
BY THE AUGUST PESHAWAR HIGH COURT,
- PESHAWAR IN W.P. NO.1662/2007, 1166/2008 &
1160/2008 DECIDED ON 14.01.2010 AND UPHELD
BY THE AUGUST SUPREME COURT OF
PAKISTAN VIDE C.P. NO.170-P TO 172-P & 668-P
OF 2010 FOR WHICH APPELLANT PREFERRED
" DEPARTMENTAL  REPRESENTATION TO |
'RESPONDENT NO.1 BUT THE SAME WAS NOT

’t';“,'v—"' ol
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DISPOSED OF WITHIN THE STATUTORY
PERIOD OF 90 DAYS.

" PRAYER:

On acceptance of the instant appeal, appropriate

- directions be issued to the Respondents to regularize the

services 6f appellant w.e.f. '14.‘02.2005 till 21.10.2008 in
the light of judgment rendered by the Hon'ble Peshawar
High Court, Peshawar with all back benefits on the basis

of rule of consistency and equality before law.

Respectfully Sheweth,

Facts giving rise to the present appeal are as under:-

1. That in the year 2003 an advertisement (4nnex:-

A) was floated through Press, inviting applications
for Charge Nurses. Appellant being qualified in
terms of advertisement applied for the same and
after going through selection process, the
Departmental Selection Committee recommended
her and finally she was appointed as Charge Nurse
(BPS-14) by the then Executive District Officer
(Health), Swabi on the approval of the then DCO
vide order dated 14.02.2005 (Annex:-B). It will
not be out of context to mention here that vide
letter dated 15.01.2002 (4nnex:-C) issued by the
Govt. all the Provincial Cadre Posts in BPS-15 &
below of the Health Department were converted

into District Cadres.

2 That in pursuance of the order ibid, appellant
assumed the charge of her duties at DHQ Hospital

Swabi, thereafter appellant started performing her
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duties to the ‘entire satisfaction of high-ups.
Moreover, Respondents alsd maintained her
Service Book wherein necessary entries were also
entered from time to time and she was also
allowed all the facilities and priviléges as

admissible to other regular employees.

That in the year 2002 the Government had
introduced a Contract Policy and hence all the
appointments thereafter were made under the same

Policy similarly the appellant was also appointed

under the same Contract Pdlicy and it was

specifically mentioned in the. appointment order
that the appointment of appellant would be
governed under the same Contract Policy. It will
not be out of context to mention that neither in the

advertisement nor in the appointment order there is

“mention of the fact that the post against which

appellant was appointment was a project post.

That in the year 2005 the Govt. decided to grant

regularization to all those employees who were

- appointed under the Contract Policy of 2002 and in

this respect the Provincial Assembly passed an Act
i.e. the NWFP Civil Servants (Amendment) Act,
2005 (Amnex:-D) whereby Section-19 of the
NWEFP Civil Servants Act, 1973 was substituted

and accordingly all those employees who were

appointed in the prescribed manner on or after the
1% July, 2001 till the commencement of the Act
were declared to be regular civil servants for all
intents and purposes except for the purpose of

Pension & Gratuity and copy of the letter dated.
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'10.08.2005 (Annex:-E) issued by the Govt. Thus

under the At ibid, all the employees selected and
appointed on Contract basis stood automatically

regularized by operation of law.

That since the date of her appointment, appellant
had regularly performed her services to the entire
éatisfaction of her superiors, however, later on, the
appellant was told that her appointment was under
the ADP Scheme and that appellant should appear
before the Public Service Commission for the post.
In the meanwhile the posts were advertised by'the
Public Service Commission and thus appellant was
compelled to apply for the same and after,
undergoing the selection process, she was
recommended and appointed as Charge Nurse vide -
order dated 21.10.2008 (Annex:-F) and
immediately on termination of her services she

assumed the charge of the same post without
break.

That in identical case under similar circumstances,
the Male/ Female Nurses of District Dir Lower and
Malakand who were also terminated under the
same ground of Project employment and who were
similarly appointed the way back in the 2003 &
2004, approached the august Peshawar High Court,
Peshawar in W.P. No.1662/2007, 1166/2008 &
1160/2008 which were allowed vide Judgment
dated 14.01.2010 (Annex:-G) on the strength of
similar  other 'Judgment in  Writ petition
No.475/2006 titled “Miss Shagufia Sayed...Vs...
The vai. of NWFP and others” decided on
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11.07.2007 and the same was sualjsequently upheld
by the atigust’ ‘Supreme'; Court of Pakistan vide
C.P.170-P to 172-P & 668-P of 2010 decided on
15.03.2011 (Annex:-H).

That accordingly all the terminated Male/Female
Nurses were not only reinstated into service but
also declared regular employees under the Act IX
of 2005 and they were also allowed back benefits
by the Department. As the case of appellant was

identical in nature, therefore, when the appellant

. came to know about the decision, she also

preferred Departmental Representation (Annex:-I)

* to Respondent No.1 but the same was not disposed

of within the statutory period, hence this service

appeal inter-alia on the following grounds:

- Grounds:

A,

That Respondents have ndt treated appellant in

- accordance with law, rules and policy on subject

and acted in violation of Article 4 of the
Constitution of Islamic Republic of Pakistan, 1973
and unlawfully refused to fegularize the services of
the appellant, which is unjust, unfair and hence not

sustainable in the eye of law.

That appellant was unaware of the Judgments
aforesaid and just now she came to know about the
same. As the case of appellant is identical on all
fours with that of other employees of the
Department working in similar manner who were

granted relief by the august Peshawar High Court,



Peshawar therefore, appellant is also entitled to the

same relief under the principlé of consistency and

equality as laid down in the case of “Hameed
Akhtar Niazi...Vs...The Secretary, Establishment
Divisioh, Govt. of Pakistan and others reported in

1996 SCMR 1185 and Tara Chand and

others...Vs...Karachi Water and Sewerage

Board, Karachi and others” reported in 2005
SCMR 499 and another Judgment reported in
2009 SCMR 1.

That the appellant has been discriminated because
similarly placed employees serving in identical
circumsfances have been regularized with all back
benefits whereas the appellant has been refused the
same benefit which is violative of Article 4 & 25
of the Constitution of the Islamic Republic of
Pakistan, 1973.

That appellant was appointed on ‘Contract basis |

under the Contract Policy of 2002 and stood
regularized by the operation of law and therefore,
she was entitled for regularization of her previous

service on the analogy of other colleagues

. similarly regularized.

That appellant all along during her previous

service has been treated as a regular employee, she

- has been extended all the facilities of a regular

employee and furthermore, her contract period was
not further extended after the promulgation of the
Act-IX of 2005 which by itself reflects that the

services of appellant were regular and not of any




= - project.

F.  That appellant would like to offer some other

grounds during the course of arguments.

It is, therefore, humbly prayed that the instant

appeal may graciously be accepted as prayed for above.

Any other relief as deemed appropriate in the
circumstances of case not specifically asked for, may also

be granted to appellant.

Through

Dated: Q / 07/2014
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Clonsequent upon the ;CLL‘llll‘liC‘Il([nlliOll of sefection comniittee in ity meeting
| - held on 25-11-2004 und duly approved wnd stgned by e District Coordination
' T Officer Swabi(r! mnpelent Authority) vide his fetter'No, 247/12/DCO (Health)

_l\b 3100-240- 10300) plu.s usua! allowam,u, as-admissibie under the contract
polwy"OO" = - Co

‘/I unlda Ciuf D/0 Culab ¥ ll.m (Moh shanisha Khel Swabi.)

_’ S Muveed Sald DO Giner Said \Ivulbuuuumu Vil Dl Ghavi Miwdi),
BN \/T'mn a Sohrah /6 Myhammad:Solicab’ (Moh:- T(.u arn Khe! Swaht\ .
C 4 Thunida D/O Ziw Klin (Viik:- Julb‘u owabn) Lo

5. ?mlshan Ara 1/0 Nimatullah ( Vlll - Kalabat Swabi). ,
K-‘{# uuu:u D/C Tazal ].xvllﬂ]uﬂ ( ‘v'll - I\cu git| uhCI Killi Swabi, 1) -

» Samal 17O Jaber. Klmn( Vlll IM'mcrl Rala.Swabhi).

: 8 V‘uul.t Nuz /O Hlunid St (Mnh : Taaaryad Khel Savabi.)

‘/uuwu a Bepunl DY bm cai Wah ¢ Vili:- Sheiih, D}lcn bw.u)t )
- lﬂ - Samina D/ Shamas Khan (Vll] Lﬂmr Swabi, -

. 'u.} - Distiad Bibi D/O Clhali .umllah QVI]I “ordlier Swabi)

12 Yasmesn [/0 Sherin- lfh'm (Vils Maneri Payan \W'lhn

15 ;/ntmul»v /O Zanu ( Kubal Distt: Dwai), - .

- . Shaheen 1D/0 Zardul (- Vill: Asota Sharit’ bwabn :

- Muyan Dibi D;'O 1'“1:511 Rclmmn (Vlil Tano [ulml Lalior u\:nlbl)
.',_P‘u'vesn DO Mumumn.w Shah! ( Eid Ghah Road Disit: Mardan).
‘ - 2177 7 Sadaqat D/O Mahabat; Ifhﬂ.n(“!lll Shewa Swabi).
i o180, Nighat Bibi D/O Bukhi Nawaz( Vii: Kohi Bacmol Disw: Mur d‘un.
L. 197 Dilhara D/O %rchr W'ﬂi { Vill; Sheikl Dheri Swabi).

s ’_.

L Ve

\ 020,07 Nazisl B Bogun DO Diluwar blmh { Vil Ziar al Kk Saliib uxstt mmhclu ;l)
L 77215 -Shaheen D/O) Hazat Mie: ( Moh' ToorKhel Swabi). :
, .:‘2‘-2'.-": .SacedaNaz D/o Anm B"Ah.v:l ;( Vill:Mar, glmz SW'lbl)
: ©23. | Shalicen Nawiz Lo Amxr N.lw.l.z( Distty Banau).. ’
q J240 - Sariat Jehan D/0 l\'fulnmmad Qamer (Vill; Dagai .Sv..xbx)
- %25: 7 Inmdaz Gul DO Mulmmnd Slnh ( Eidgah Road Distt: Mar dm)
=8, ;,/Auuum'm Begum D’O f\b(lul wadood Vil Gumbat Tehsil l‘mlergnm Dir).
: - LT "u"'NU\l ul Klisu 12/0 Ndw.u l&luu“ Vill: Digai Swabi). :

ik ’. '?8 /[3|b1 Amm'l Do Amt il ’T‘:lglq -'V'll Al't(l'm(l H'ltkhl.\)
: : ,You: .ml)mnum.nl will bo ﬁul)_l»ct th 1 lllu to!lnwnw terms uu.l conditions:-

L. That your appmntrm.nt is pur r..l_\, o ¢ontraet basis for u puriod of tres years |

P . ©-Land your services age, habu, t( l)c Lumumtcd at anv tuuc, wuhnul any notice or
; ' ""easom bemga ::,n*c‘ :

dated 08/02/2008, the [ullowing are hereby appointed as Cliwge Nurses (DPG-14,

P &
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1":_1!40:_;"\ T GUYERNMENL OF NAY L, :
<7 g T IRSTABL I&IIMCN'I‘&ADMN.‘DEPARTMI‘NT.
AN (REGULATION WING) . " g
,");..n.:l/:1l!"' ‘, - } oo "o' vt
..... /_;‘Q\ Rt j izl l’cslmwar the s Jummry 2002,
\ ‘ N v e .
sl /ﬁhwzf <
TR |

No SORII(L&AD)1(20)/%VUI _The Caovcmor NWEP s picub lo mnvcn

Provmcml Cudre Posts in BS-15 and bglow of the I'r ovmc;nl Ilcnlth Dup.u lmcn! mlo Ilu..

suncljoned strength, the dcploymcm will bo an the bagis ol seniority nnd the
Jumm most over-0ow will be posted temporarily o the adjacent dlslm..tv. ull

oo, such hmc vacancy oceurs inthe District of’thcxr domlczlb.
) :‘ . . ‘ . .4._

c) All such unployms of lhc nbcm, \l T workmb in FATA bul’ hcltmz,mg o
e settled districts will be adjusted as per their seniorily in- the cadre und the
S over-flow will continue working in FATA till such time a vacancy occurs'

——y

m lhclr dxstr:cts of do:mc;lc.

The domicile of the female officials will be counted under ll:c wuilock .
policy and such c.mp]uyccs will-be pgiven one time, irreversible choice 10
opt for the districts of their spousc ur their own. In cusc of spousc being a

Government Employe: and * his taansfer lo another district, inter-district.
transfers of the female officials will be unllowed subject to nv'ul.lbxmy of ",

vacancy in the desired district - -j.,‘;-,' -
te va voe t

o- ‘

their choics \\-hwh. in light of the autonomy rules, would be ubsorbcd in

their service. 11 will b mcun-lunl spon the tertiary hospitals and vamcml.
Indtitulinng who rebun ste h mupﬂuyc cs o earry. oul all | suhwequent .
recruitment ntthe Provencial wvel ia line with the zonul nlluuxlmn ;Jnhoy of "

the Provineinl Government,

* . : §

Subae et o e jiae e st T b sepd below stadl to the
districts,. funher intes cdjgpriet wamslers and senvage matiers,  ineluding

appointinents, shall e madye by e Dastrict Gowvernment in light of the
'Dls!m! Govc: nmcnl Luley o Begiadss, ..l}U! , ,
* r . “
) /\!1 Ccunes ol translor {rom v wistiel to another . will i)t. decided and

ordered upen by the Directer- Teneral Health Scrvices, albeit wuh mc pnor :
consuliztion af the Diztricts comsennad, :

s o

’

SECRETARY TO GOV, OF NWFP
iF‘-:'h\!ll ISHMENT DEPARTMENT

District Cadres with immedinte effectan the fullowing teims and condmons. . L
: : R
a) - Permuncent teansfior wo the I)u:(m.x, will be mude on domzc:lu nnd uumonty- .
bosis. : ' X
. . . L

- b) Tn casc of' the pursonncl of that particular dxstnc{ being morc. ‘than- lhc -

“The” !cxlu.nv i .\]u(.lls will b alloivresd 1o opt ance for :ctumon ol stafl of'




e S -, p—
: ‘E,NDST NO.FE ;1{5&-/\13)_1(20)/33/v01..ul,. Dated Pcslmwur, thc lS“Junuury, 200,
COpy forwardcd for mfornmtmn to: .- X ' ' T }l i
B . . i ;
AL Al Admuuslmnvo Seerelarios (mvl ol NWI’P ' : gl R e
"} 2. The Seeretary to Govemor, NWFP. . L .
! 3. °  The Dircctor:General, Health Scmccs NWTP Pcshawnr ;‘\“
4. The Dircctor, Health, FATA, NWEFP, Peshawar. - : s
5. All Distrct Coordination thccm/Pohtxcul Agontb in NWFP f”e
6.. - All Exccutive District Officers (Heulth)in NWFP., '-T;f:‘"i';'
7. . The ch,lstrnr, Peshawar High Court, Peshawar. e
8. “The Sceretury, 'NWEFP Public Scrvice Commission, Pcslmwar. ::
.9, | The Dircctor, Anli-Corruption Establishment, NWEP, Pcshuw '
10, The Registrar, NWFP Service T dbunal Pavhawar, © p. . f. :
.11, - All Chief Exceutives of Aufonamous Modical istituions in NWEP. (Lndy
", '. Reading Hospilal, Khyber Teaching Hospital, I—Iuyatabad Mcdlcnl Complcx
' Pcshudv.xr and Ayub Huospital Complex Abhotmbad) '4 '*F,‘ ks ':‘;")f,
12, Headquariers 11 Corps, Peshuwar Cantl. SN g
2 .13. The Manger, Gouvt, Stazionary and Printing Dcpmtmcnt Pcshawnr I'ot' "';,,',v .
' Tkl

pubhcahon in the next officiul ;_,a. clle.

11
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- Regularization of Services Laws (D/
=D D1 S€Tvices Laws :

7YY
No. PA/NWFP/Legis/90/3199;---The North-West Frontier pr

Dy A ! ovince Employees on
contragt Basis (Regularization of Services) (Amendment) Bill, 1990 ‘having been passed by the

Preamble.---WHEREAS it is expedient to amend the Nor‘fh

Employees on Contract Basis (Regularization of Services) Act, 1989 (N.W.F.p
the purposes hereinafter appearing;

Itis hereby €nacted as foliows:-

1 Short title and commencement.---(l) This Act may be called the North-west
Frontier Province Employees on contract Basis (Regularization of Servrces)(Amendment) Act,1990

( It shall come into force with effect from 13th November,1989.

2 Substitution of Section 4 of NWFp Act No. VIII of 1989.---In the North-West

to have been so substituted;--
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_Provr'ded further that if there' is any gap in service of any Civil Servant betwgen this
enactment and the date of appointment under secticn 3 of this Act, due to termination of contractyal
Service only, the same shall be deemed to have been condoned as extraordinary leave without pay.

SRS e n
T .

-3
T

(2)  Theinter se seniority of the Civil Servants under thig Act shall be determined by thé
Government, according to the service rules in vogue.,

--------------------------

"~ North-West Frontier Province

Civil Servants (Amendment) Act, 2005

(N.W.F.P. Act No. IX of 2005)
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An Act further to amend the North-West Frontier Province Civil Servants Act, 1973

ot A2 v,

[Gazette of N.W.F.P., Extraordinary, Page No. 202-202, 23rd July, 2005]
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No. PA/NWFP/Legis:1/2005/20440.---The North-West Frontier Province Civil Servants
: (Amendment) Bill, 2005 having been passed by the Provincial Assembly of North-West Frontier

Province on the 5t July, 2005 and assented to by the Governor of the North-West Frontier Province on
»* July, 2005 is hereby published. as an Act of the Provincial Legislature of the North-West Frontier

Province, -




762  Regularization of Services Laws

Preamble.---WHEREAS it is expedient further to amend the: North-West Frontier Province

Civil Servant Act, 1973 (N.W.F.P. Act No. XVIII of 1973),. for the purpose hereinafter appearing;
,ft is .hereby enacted, as foliows:=- -

1, Short title and commencement.---(1) This Ad may be called the Ndrth-West
Frontier Province Civil.Servants (Amendment) Act, 2005. . .

(2) It shall come into force at once.

2, Amendment of section 19 of N.W.E.P. Act No. XVIII of 1973.--- In the
North-West Frontier Province Civil Servants Act, 1973 (N.W.F.P. Act No. XVIII of 1973), for section 19,
the following shall be substituted, namely: : Co T :

19. Pansion and gratuity.---(1) On retirement from service, a civil servant appointed
on regular basis in the prescribed manner before the commencement of the North-West Frontier
Province Civil. Servants (Amendment) -Act, 2005 .(hereinafter referred to as the said Act), shall be
entitled to received such pension or gratuity as are admissible to him under the West Pakistan Civil
- Service Pension Rules: . -~ s :

Provided that in the event of the death of such a civil servant, whether before or after
retirement,-his family shall be: entitled to receive such pension, or gratuity or both, as admissible under
the said ruies. e Co : : : -

- (2) A bérsdn ,though'sélected for appointment in the prescribed manner to a service or

post on or after the 1st day of July, 2001, till the commencement of the said Act, but appointment on
contract basis, shall, with effect from the commencement of the said Act, be deemed to have been
appointed-on a regular basis. All such persons and the persons appointed on regular basis to a service
or post in the prescribed manner after the commencement of the said Act shall, for all intents and
purposes be civil servant, except for the purpose of pension or gratuity. Such a Civil servant shall, in
lieu of pension and gratuity, be entitled to receive such amount contributed by him towards the

* Contributory Provident Fund, along with the contributions made by Government to his account in the

said fund; in the prescribed manner: .

Provided fhat in the event of death of such a civil servant, whether before or after retirement
‘his family shall be entitled.to receive the said amount, if it has already not been received by such
deceased civil servant.

(3) No pension to a civil servant, who is otherwise entitled to it shall be admissible to

him, if he is dismissed or removed from service for reasons of discipline, but Government may sanction

compass_ibr'.;‘atfe-é'a',llowa"n'c"e to such & civil servant, not exceeding two-third of the pension Or gratuity
which would have been admissible to him had he been invalidated from service on the date of such
dismissal or removal.

Provided that a civil servant referred to in sub-section (2), in case of such dismissal or
removal, may, in addition to his-own contributions to the Contributory Provident Fund, be-aliowed, on
account of such compassionate allowance, a sum not exceeding two-third of Government contributions

in his account.

.. 7 (4) - If the determination of the amount of pension or gratuity: admissible to a civil
servant is delayed beyond one month of the date of his retirement or death, he or his family, as the
case may be, shall be - paid provisionally such anticipatory pension or gratuity as may be determined
by the prescribed authority; according to the length of service of the civil servant which qualified for
pension or gratuity; and any over payment on such provisional payment shail be adjusted against the
amount of pension or gratuity finally determined as payable to such civil servant or his family.

———— - -
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D‘RE-‘.CT RAT o8 GE\ SRAL HE \LTH
SERVICES, ‘\W rr,. PESH AWAR.

OFFICE ORDER, ~
: - 7 . ¢ O
R ()n th .u.mnmuu.duon of NWEP Public Scrv:cz_ Commassuon du. f'ollowmg
o m Nurses @ < hc’c‘*\' appainted ns € ‘harge Nurses in BPS- 16 i.c.-Rs. 5050~ 390- 16750, plus |
) : uw‘\l atloiv -n‘c"\ as adnissible under the ralss, on 1c<\uhr basxs 'md postcd '1"'1.u>t the vacaTL ”
pestin ll.x. mj. s m'""'o‘\d agningt their names N - REEE I G \
’ .",'._..I'_S“lll.‘-.‘..'.' L - "1....cvl' Posting." . Remarks a4 = |, :
11 Hosna Jamal D Kareen - Di}O Iluspnmi Diager | Against the vacant-post : s
e, S L 31 D S . IR )
IR SN (- R T Trmat Pass J) O Dawa: "HHO 7 Hospital, § Dageer Against the vacantpost b l' e
et lm.,\ R, (D) : S S i
i i 03 [3rarois n/o \i th: umn.ul DY Hospitad T Daypger | Against the ~acant post | ’ i
S P Sher, . o st T (Buner) : . : ’ 15 ’
’ . | 04 lemu Habiba l),u .h.lnw TiIQ ~ Hospitd, T+ Dagger -.’-\g;zihsl-(hq vac:m_l post i i
: . o (Ihmu) : - . it
’ SRR ':7—"05 ARbtar Jehn l)'() STTTTEDNQ [lospital, - Dagger Agamst lhc Vil "'m post Cifd
oy o7 Minhamn ul. Sh.xl\ " . .(ihlni._l_) 3 . o il ' '. ' 4[
SRR (T Slmimlmmlhl).() TIPIQ | Hospital, © Dagger Ag,ams' ll"" vacant post | i}
. B"”.‘.‘.‘.“.‘ N ..(Hmu:r)‘. ' SR . . L
TTIOT -lf-.(wcn PO A \hu DO - Vospital, - Dagger: -/\;_.,umst tl.c vacant pos{ vy
Conioo L .(.!"_iiuu.tr.!.‘ S I L :
' 0N DHO . Hospiwl . Dagger: /\{,'nnst thc v"lcnnt post -
oL e (Bum.r; L) e :
LG9 i She 1‘. e Fro i E E DHOT T Hospatal,  Daggrrp .ga-nst the vacant post
L 3uner) T e
Dt [Q Hospital, Dagger Agamsl l]\ 'uczml posl.'1 -
- |(I>um.r) . T - . : _l
CEDHQ Hlospital. - Dagger /\'.'.mnst 1ln. \.tL.mt post
- (Bl nerd :
' ' ,pn‘mmcnl inthe Health l)Lp'lrlnkm Govt. ol N\VTI’ wﬂl lu. o S

wlerms ahd mnd:tlom'

Subect ot "'“ I ol

'on ,mm.mon lmlhl“_{ for a. pumd o{' twd'ycars extendable for a

.

Bt P "v\ T avitlibe
o u:".'.ul pcz'az‘l not exeecding one y"'r o

i uurmn thc probahon pcnod, xfthur work

'c‘u.s can he, dlsum wed wi
I3 {ound s \‘.U\‘.ILIOI')'

mumlmcnl wz}l e subj: ect to mul.cal f um.s's and verification of Character
cﬂx/l Jm. onal q.mh[lmtmn cle, - . A L

. .

nu'L t\: cn"t‘MI 0 .mv TADA ror mcrlu.a‘ cxamination and joining the

b' \11(.1 kulcx 'md ordcrs as may’ bc xssucd by the

'O\L"'llb‘t-
Suvn‘l o \hn"\ they belong. -

D
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. l ~ v
s 060 ‘ Thcy \l.all f‘:‘r '111 mlcnts and purpores be £ 1'.'1!lSc*\"=nl u.ccpl f‘or Ihc purpos‘. of 1
R © .o - Pensionand’ Gmtu:ty in deu of the simg they will be- cntllch; o reseive *
Comr:butory provzdcd Fund. For the said li.m_ 10% contribution will’ bc Thide by .
- ~the. provineial- Govi. and 10% Iw the Civil S;rv"n( concerped in- thé pr\.-'cnbz,d X
S manner, Provided: further that i the eventolldenth ol (he Civil Su.n antswhether i
e PR Y bcf'on. or.after; xczzrcmcnz. their family shiall . b etitled (o receive, (hc bllt(l mwiune
oA . 1f'r£ has alrcady nol hccn 1"('L"\'cd by um(.crnc[d deee: md ( mi Scn"m_’.,,,;" R
R 18 I :
B !hw '1"c 'Inblc o scrvc any where in the \’\\[a pep Z\I \ ;
i s, o ‘ Th:.) w:ll comph.tc normal tenures at thur plmcs of I.st posnng N
LR ’lhr‘y w1!I .\ubmlt on under '1knw o icinl st tmp’ paper (it rhc doc-m'.r::m
. o submitted: are genuine and not '.:lw oreover they have non lm..ua dlsml.mcd rrony
i L service by :my Govt. or semi Gavt, orgaiizarien. \
; RS £ S . '{‘tlz-:) wish to resign’ hm. .S.:. vice lh(“' hall r, 2dgn in writing bv givin prior . .
N " notice of om. month  OR dueposit one man:. fayin licu <f'<mc m ont'~ advanee:

. noticel inl-ithe Gm'c.mmc" lreasiy, Foswevér they” will ‘conting lo serve 1:.‘-"
" Govt. I'I! .h"xr rcszf'muon v--.]k:ccpt&(.' by the ‘.n:':‘ il :.31 'tullmr'r\' o

<y

Iﬁhc *1!70\"‘~l~.ms 'md com.mrms are \cccpz ible to tlkm lhc\' »hou it rgpo
<inthizing fitutions n*cmmr\cd 'm'un\t their names for duty \\nhm (14)
T receipt ol this mdu : :

d/- S '
.'T ”\f‘_ H qu Gl \’f [\ \I ”Ll‘\f '{ f
Sz RVICES, NWJ- P Pl..\:ll‘\\\ /U\. -

“No. 'r‘ S (‘é"«’—— L’?ﬁ' Dated Pésh. “The /-—- OS— "(‘Oh
L : Copy For\\"xrdt.d 10 the:

'.*cr“ n‘) (e (1\ ‘Lo NWI P Healih .)cp iy | cxhu\\'u:‘,l ter \'0..SOH IIl/"
LT trece) davn22.05:2008, 00 S :
Sy \"C'(" ary MWEP S Public Serviee Lu-*wm:swn Pu.h awar for i nl ornmho.. :

3 Uvedutive Distriet: Officer (ealthy, Buner, _ s
i ~.?"x'::xl Supd(.; DI, Hospital; Diipyer. (2uncr)..

.. .).4. Flet Accoiints Of'ﬁcc “Blner,
A;::\ "‘1' —me Miraes cones *m;d o S
Brsts "‘-{ oncu' % ‘. DGUS \'Wl P. I"'-:;lj:: var) -

l or {normatidh 'md n ac.l!on.

DIk, .,\\Wx xr< l\ N
DIRECTOR Y EINR 1M1 A LTI s
SERVICES, NWEP, PESTAWAR!
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I'UDICIAL DEPARTMENT

(1

' /ANO//é”oIZ()Uc?

TUDGEMENT

: - JU DGMENT SII EET
IN THE PESHAWAR HIGH COURT

PESHAWAR

sJate of ’7\“4?131 A ( /// - / g _/Z 9 /0 a1 i ¢ b 1) s s 304 a4 e ¢ v 5
: A mmllnntﬂ / 2 -Mdﬂmz_/d/ 4 /LLZ’M/M _L/ @#7 //C/‘
) Rcspundcn(/'s _/z‘ /)_ 0 (,/t-) 6‘7 /va .ﬁu,f g t’é .L/. 9’2_}7 A e'
. i\ y ‘
‘ o ‘é.EDULA "Z‘;;KUNI-"A - B "11..'1.[.&;!. (o rT'l
E — C’\-'// ! ’ )
\g - ethertise‘mcnt .'appem*ing in  Dally “Aa]" '
¥ Peshawar dated 25.5.2004. ti i pt.(it*onms Rz
§ Mnhe‘nm‘mad -zml 12 othu 3 l::c:-i;inf; Criglhie
! | aprhcd Ior the post of Nurs:s anda’ after due ‘
i f! . i
! : g . H
! L proccss of ~e<=t 'md mtenrie;w.‘, they  waere
i R .appolnted as Malc Nurses (BPS-14j  vidz '
| - i P .orders,ciatec. O 8 2004 ISULU» 3 hy Distriot Co- 07 7 B
: E _—_— . ‘ : . < . ! .
: I
1 ‘ S oxdination Oitioex. Bunr’-r (1’('~pondel‘lt o, ‘2}
i i _ , S
o Tliee um‘u‘alr:lrrwnl. Wy o mui e .
ot : : - ! |
S l 1 X o . . : ..A :"
' mi(i'\lls' [m R pmlc:cl nl (}H"c‘ : mu-. N Hable ! C
i | : | A | e = . p » . ‘
to t au‘tomatic tcrmmation 'I owevex’ In case o
) il B IR PO
-. the *ob ls requir'-*cl to be con Llllllbd. & L c-,l‘ R
8 :r. - ; ‘ L I|‘ " : [ . . .
: c'*mract wis tol ,exe,cutecl. . S )
i n | - . - - . ST e
" LRl ll,ate,r on the case (:.I the petitioriers - U
| was "cons‘idéi'eci' 'fo'r "régula. u'c:uon o.l.? their
Ni : . . ) [ . . i *
. A“ . “ . |
{ qemce and ultimatdy Dl(lO *%une; vxclr- his 7 4
1 oo ) o
i oulcr dated -~ 1:,.04.;;0&)/ pursuant  iu . ] B
] : : . DA
HE e e e ‘ I '
: B . ST DT amp e H
f
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the petitioners with cffect fxom 17.8. 2004

Govcr'nxneﬁt of NWFP E&A Departmenf
ACucuxar 1ette1 No SO-VI/L6~AD/1 13/2005

.Clc'ﬂ.ed 10 8 2003, regulaxizcd the scrvtces of

3, 8 I‘t' . appears that - some S

| COIlepOI’Idch‘C took place Jetween the official

1csponc1ents 'md a st*mcl was taken that the

_pcutionexs have bcen appoinlcd against a

schcm'e “In’xpxovem(.nt ancl bLandax clisation of

DI‘IQ:‘ 'I-Iospltal. Daggar. Buna” and 1L was

‘ ploposcd’ tl'ntf the pctittoncrs ‘he adjusted

'xg'xinst the newly appxovccl po< iLs.

4. ) Notmthstandmg the fact, that the

chiLioners wcxe 1eg,ul'u cmraloyecs of thc

clcpmtment espondent No.3 l.e. Director

Cenernl (Ilt,ultl\) NWN' L“‘llll\\V-\l, vide his

letter clal.(,d '7 7. 2008 dirce l.l.,d (that - the
cmployees appomtcd ngainqt Lhe post me'\ted

undér ADP schcme st'mcl uutomw*lcally

:'lt61‘l‘llinatcd on completion of the gscheme 'mcl'

on receipt of this letter ‘Medical Supdt: DHQ
“

. I-Iospxtal Buner ie. respondent No 6 tle’\Led

l
th1s as a texmmatxon letter of the petxtxoners

. 'and; accoxdmgly he endorsed the same to the

peti‘tioners- for .Lheu information = and

compliance: . . - -

[t eee LI L o

w e




©pr ayecl for:

appxoach this coult {111'OUL;1 this writ pclmon K

and as an mthm relief Lhc followmc{ relief was

"GlaciouSIy, ‘the respondents may be
restrained . from filling (he vacancios Lill
ﬂnal clisposal of the writ peLionn -

- 6, _ The writ pcl.iuon was talccn up lor

.\ .

‘hcsuing on 3072008 and whllc mcleling

clubbing of the same wILh W.1.No. 1662/2007, .

= status quo was: ordered to be maintamed

7.0 In their comments, rcspondents 1

, -ancl 2 havc talcen the plea that the lpeUtionexs

i
hac! Leen appbmtccl under the Al)l' Scheme

'
posts and'since the D G. IIcalth Scx vlcuw lmd

"‘dirccted tez‘mination of . beI'ViCCS of those

"appointed against the said’ posts l'herefOre._ :

' pctitioncxs wele ‘endorsed the: aicl clirecti_ons'

for informati_on and comp,liance. '

3‘, While 'thc' petitionez‘s -were sl

‘working as contract cmployces, when the
Govcmmcnt of NWI‘P thlou sh NWIP, Civil

"Servants (Amendment) Act, 2005 (IX of 2005)

N substltuted the or1g1nal scctwn 19 of the said -

| Act by the fo 2 >w1ng new SCCUOH -

19 Pensmn' and _gratuity. [l) On
. retxrement from service;” a civil servant,

appointed on regular .basis in' the - o
prescribed manner before . the M o
R A A

commencement of thq North-West .

I
S

'

I

R .

o e - = o o
[ 2 . ,'
- s ey Lo . Lob
¥ F( > | DS
LY 't b
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5. ’I‘hIs‘ 'fOrcccl thc pcuucnus Lo,' L o




. ; [ ’

) A, . ’
4 ﬁ/%f) o
Frontier . Province -C_l.fvll - Servants

- (Amendment) Act, 2005 (hereinalter

}

referred to as the sald Act). shall be

! entitled to recelve ‘such penslon oI

gratulty as are admissille to him under
the West Pakistan. Clvil Service Pension
~Rules: - . ;

~ Provided -that in the event of death
of such a civil servant, whether before or,
fter retirement, his family shall be
entitled to receive ~such pension. or

gratulty, or both as admissible under the -

+ said rules.

\,
i
‘!‘

(2) A"p,c'rson though selected for

- appointment in the prescribed manner to

a service or post on or alter the Ist day of

July, 2001, till the commencem nt of the
said ' Act, but appointed on contract

basis, shall,” with effect from . the .

. commencement - of the said Act, . be

:

" deemed to have been appointed on
regular basis. All-such persons and the
persons appointed on regular basis to a
service or post. in the prescribed mannel

- after; the commencement of the said Act
shall, for all intents and purposes be civil

' servant except for the purpose of pension

or gratuity. Such a civil servant shall, in
licu of penslon and gratuity, be entitled
to receive such amount contributed by
‘him towardg the Contributory Provident
Fand, alongiwth the contributions made
by Govermment to e account n the sadd
Fund, In the prescribed manner.

P

PArO\/idcd that in the event of ceath

of s_u_ch a‘ci\{ll 'scrvanl. whether before or
“after  retirement, his. family shall be
entitled to recelve the sald amount, if it

has. alreacdy not been recelved by such -

.deceased civil servant.

) No pc'n:‘;'ion to ;civil scervanl,
‘who is otherwise entitled to it, shall be

© admissible to b 1 if. he is dismissed or

 removed from service for reasons of
discipliﬁe, b © Government may sanction-
- compassion.ii¢c allowance to such .civil |
. seljvants.'not"'exceeding two-third ef the

pension -or gratuity. which would have

 Deen admissible to him had he been




in“vali"d.ed from service on the date ol
stich dismissal or removal.

Provided that « civil  servant
referred to in sub-scction (2). in case of
such . dismissal or removal. may. in
adcition to his own comntribullons to the
Contributory Provident fund, be allowed,
‘onn account. of such compassionale
allowance, a sum nol exceeding (wo-

: third of Government contributions in his

acco;unt.
“ L (4 If the determination of the
amount of pension or gratuity admissible

_to a.civil servantis delayed beyond one
“month of the date of his retirement or
death, he or his family, as the case may
be, shall be pald provisionally such
anticipatory pension or gratuity as may

be - determined by the prescribed

"~ authority, according to the length of
service of the . civil servant which
qualified for penslon or gratulty and any
over | payment on such provisional

+ payment shall be adjusted against the -

., amount of pension or gratuily finally
" determined as. payable to.such civil
. servant or his family.” ' :
9. | . ‘Pctltién‘c\l‘s'-casé' i« that on no poihl‘

of thme the official 1‘6315011(16:111‘& treated them

| as employees of a pro‘jc'ct. or under the ADP |

Scheme; that the posts wexe acvertised on

contract basts and so werc hey appointed on

coxﬁt{'éc;,t a{licl then vide order cdated 19.4.2007

| regu'larizeql" with ~cffe'ct I‘{'om' 17.08.2004 and

were since then holdin’g regular posts and

treated as ‘such: that even it the saicd orders

are taken ‘out of consideration, then with' the
~p{'on-mlgation of N.W.IP., 'Ci\lfl,{ Scrvan(s
D ) . P

(Amendiment) Act, 2005 (Act X 6f 2605} Ly
i ] : ' A

[
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111<c othm cmployccs of other .lcpmtmcnts of

tl-?e Provinclal Govcmmcnt of N.W.F.P.
a}\fblnqtically 5eca;11c regu‘lar ‘cmploye'cs.ancl
tflﬁt the subsequent actions ol .the
respondems and ultimﬂte terraination of the

petitioners was an ’ICL b’xsecl on malahdc,.

, without 1awful authority and juusdlctlon

\

10 There s no denlal of the fact that
petitlonexs are 'lppomlccs Ell‘Lu Lhc ngc,t date
o‘f Isft July, 2001 on contr ac.L bc;sis and were in
active service. whcn the émcndr‘nent

1(01cstatcd was blOLI{:,hL in Lhc relevant law

this Court has vide judgment chtcd

11/7/2007 passed In  writ petition

‘No 1‘731/2006 titled - “Ms.Shagulta Sycd and

three othc;rs Vs.’ GovexnmonL of N.W. I" P. and

f:'thréc otl‘icfs" exha‘ustivcly clcalt‘ wlm this
' proposiuon and tssued  writs. The :sai'cl-":
juclqmcnt 1‘1as bcen consistenﬂy follbwed and
: there is no 1cason to clcvhtc from the same.

12.° Consequently Lhis W, P No 1160 o!

'7008 is’ allowed the impugnﬂd actlons and
orders of U.e 1espondents are declared to be

‘without lqwful authonty aud Junschr*trrm

11. In somewlmt simllm clrcumst’mccs ‘

Pchuonms ai'c declarecl {o be 1cgula:j

employees on their réspective - posts both *

TR T AT L S e 2
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uncler ‘the . orclers 1s%ued by competent

"authorlty and-in’ terms of sub section 2 oI
; scction 19 ofN W, 1“ P CleI Servants Act, 197"6;

" (as it was amended vide Act X of 2005)

Par Lics Lo be'u theix own costs.
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Cl\’l!., PETIY l l()l\' |\'O 326- P OI‘ 2009
"(On Aappeal. from cihe judgment. of  (he
N, WD, (no\v KK, ) Scervice [ribunal;

daled 20.4.2009, p.mcci i Appeal No. l’i’i? A
) ,'oFZOOb) .

\

..._ ‘\ R .! T : . : . e A
Mliss NusmL_ Do cee

\f’m qux '

"IhP Govexnment ofN W T P though .ChiefS.eérctary, '
A Pc»hawam :mcl othels -

Respondeats
o Fm lhc Petmono: . M, \’1q:u /\hnnd Suh /\SC .
SRR Ml Mir Adam l(han AOR A
" For _thé Res‘]bo';ﬁclei'\t‘s: ' M Lai hn Klmtml\, /\clcii A.G. K.P.K mlh
e e T N Jabbar Shah, D.C.O and .
‘Dr. I‘lda l\fwhammad Dy. LD O IlcalL
' - Date of Hearing; v f' 31 Dbcembm 7010/ ;o .

IUDG‘ ’Il'Al'

.“-:

Nz\SIR UI, \'IUI K T- In: |c<ponsc to an. advuuscn‘wnt

_'IIcmlh b\V'\bl,_mwtmg applxmhons for the vacant posts of‘ Charge

- oy _sjgned \f l|1k. Dzsllu,l (‘nmcl'm.nmn (Wucu .Sw (llu. comps.lult

R R ml.mul' aml \\'.u. nmmlul l)\' Ulll&,c uulu ddtul 8.2 "005. in the
ik %‘f.uj/;ﬂ‘ ,um‘r \) ‘Ai l . . o

¥ m L i ()"'I’rr/-n.'.m ' oo o . e g
/(. ;, ,” wers .0 i - ST

| Pctitnonel l%}»

S :pllbllthd in Lhc m,wqupc: oii hch'\t of the T‘\L.culwc Dtstmt Olflcc1,

- :'\‘um,s (BPS 14) on coulxaul basm, in accordancé'with the Contract_
‘~:.Pohcy '700 lhc pehlfonu W '15 one of @ numbu of Othl '1pplmanls
R who ap Jllcd 101 it Thb putmonel alon" \\'1th 27 othels was selected on .’

"‘Lhu 1n,c:ondlncncl.ulons ol lhc SL,]LLUOH commitiee, cluly )pxovccl 'md )




TSN Ce P.No. 37(17()[7009 . : \
Act, 1973 as’ 'mmndcd by Mc Cwﬂ Scrvants Amendment Act, 2005.

For thc swkc of hc;hty lhu same i3 lbplOdULbd as under:-

“/\ p<.150n Lhoug1 sdccted fcu wppomtmcnt in thc

" LbCl\de manngt toa suwcc ot posl oh or wfm the l

cope

S S c_iay Ehﬂy 2001 ull 1hc commcnccmcm of the said .

. Ack, but '\ppolmmuu on Oi\llg\C\ bas\\ sh.\ll wnh o e i
e S _”,.'f,c.l[ccl, from lhc bOﬂ\\’l’tCnCLthn\ of the -said’ Act, bc' SR o i
N oo ) . . .
A R "dceumd o h.w\. heen .\ppnmlcd I m-m.n h.\sls. Al M

!
[}
uuh puwns angd tlu. pu\nn\ .\ppnm\ul ol u_pul.\l baxis N ‘ \ ‘

! i R ) \
: LTS \uvm. ar pm\ v the Duxuuh»d manner afier the x%’ : \\

wmmx,nuum,m ol Hu. anid. Act shall, tor all mku\ls .\ml

T P\HPU\\J\ ln., uvll survint., exeept for the purpuse ofs 11

e

' pumnn ar 1_,1 aluity. Sux.h o Civil seryant \haﬂ m liew nl :
i punsmn .uul }-u.muw b «.nnllul W u.m.u\u. such .unounl
:'. - contr muu.d by B towards the Contnbulony 1’10vndcnl
l-und -\lonn \\'nh nu <.onu tb\mon:. madt, by gover nmc'nl_

. "-_{{ 1o hxs. 1ccoum in-the a’ud 1 the pxescubed mannet.”

Bty wxll be sccn klnt the above. mo\'mon has been made expressly for

thosc novemmem employccs cmploycd on comnct basis, prbvided,

theu selecuon was madc af\m thc 1 July 001 and in’ Lh( plcscnb.cd

m’mnel Thxs plovxsxon was mooxpomteu 0 gnnt the st”stus of cwxl

scwants to Lhosn, t.,mploygcs in Lhe SClVle of P\ovmcnl or the’ Looa\

Govemmem '\ppomtcd on conant basis undcx pohcy ol the

Gowmment to make appoxmmems on conuact only It 1s not dxsputed

t wws on contxact basxs and that she was

' th'\t thc pctmoncx 's @ ﬂppouumbn

appomted attet Lhe 1“ 3 uly ’7001 bcfom the ':mendmunt The only lSSUG

th’\t was dc,b"ttcd bcioxc us W'xs whcthcx the pctxtxonex was selectcd m

kh\, plubcubud \111\1\\101';. /\beldln}, to the Sewnce 'lubunal the .

Lbec\ mannm W'\s sl txon throug,h “the Pubhc Semcc

m'r -
u(xommxssmn 'lh\s IS d\%pulcd hy l\u, lc:wncd counsel.Lox the pcutxonex, L

s 7 e . —

o B




/L p,...:.. searece

C P, No 326 P 0/2009

- 11”ht ofgcnexal up- g1 adatmn ofthe post of Charge Nu1 se, the pcutlonm. |

/preme ourt of’Paf.mrm - -

was up "laClCd fiom BPS 14 to BPS 16. By the office ovder lb\llbd by
Lhc \/Icchcal Supcumcndcnl Dlsln\,LiIc—\dqmntc1 I-onpml Swalii, thh
mfcxcncc Lo thc lctic: dated '10 6 2008, issucd by the Dircctor, Gu-.cml

Ilc'\lth Suth,s N W.IF P l’uhm\'dr\, the pcuuonu aloni, wah lO olher
. ' - \,
Nm.sc,\ wut, u,hc..vul [rom lhul services. /\L,.nml the ter mmalmn of hc

» "

s su:i‘\r'lx:.\:'.‘%. tlw-punmnv illml .mpml lwimc tlw l‘mvmu.\\ Scww

1nbmmi lh \ppcul whs dl\mlbubd by lh\, unpm,md ;ud;..,m-.m duted

had : S

. 20.4. 2009"‘011 Lhc mound let .hu pcut:onu was a, contract’ cmploy«.\,

. md th'\t she h'xd not bcmg cmploycd in the pnesm ibed manner, that 15

tlnough thc Pubhc Servxce Commlsmon

1

20 The case, came. up for hmnng on 79 12, 2010 and notlccs :

were 1ssucd to the 1espondents in vxcw of the follomng submlssaons

_ madc by thc le'u ned counsel 101 thc pctmonu -

B e is, allcncd lhat Lhc pcmlonm hwmw bccn appomtcd

f'jDPS 6 on ll l"OU? Lhough on contracl bnsns, had.
ol " sl ullni m/cll aw Civil Servant on lhc l‘hlnl\ n[‘(“wnl

-Scrvcum (Almndmcm) Act,. 2005 pxomulgatcd on.

'-_'on 14 2 ”003 m 131’5 14 and subscquently up U aded 0

23, . 2005 whmuby section 19 of the wal Scwmts'
/\(.l. was amt.ndc,d That, having, bucomu 1c;_.,uhu (_,1\'11
. bcxv ml she could not have been whcvcd/ncmovcd on

.)0 6 "'00\ Hu. pmm\ duuvu mnxldu.mon Nolm, to”

Lhc wsponclcnts bc mucd for a d'xte to be ﬁxed by the' ..

oihcu it

. scxvxccs sLood lC

. ',".-. .
L . "

' "fhe moot QULSUOR m Lhns case 15, hérefore,, .whether the.pe"tl"t_ioner’s‘:.} ;

r__,ul*um,d undm Su.n,txon 19(’)) of Lhc le Scwanis

2

o ‘
e e it




v(L‘.P.No.'.?ZG-P‘:o/'ZOO9

who submlugcl leL the poat to whzch the peuuonel was appomtcd was’;

compelcnt "authonty, ho ,was. cmpowclcd to make appomlmcnls in

' sculps} ll-IS was e Dlh“lk.l (ooldmllxon Ollu,u,- wh:ch is also

: . . ,

N

Busmcss ZOOI M., '1_,ul .l‘;m Klmuuk, learncd . Additional /-\clvoc:\tc

'Gcnenl 1cienccl to Icucx cl”xu,d .>0 6"008 I)y Lhu DnectOl Gcncnl

—

R Hcallh Suwccs NW I' P in |1ursu:mcc whereol lhc pcmmncrs

. reflected in:the petitiongrfs lctter. of appointment. In this cofitext, the

‘ léc‘\rnccl“counsel‘ré!"errccl to'the N.W.F.P. District Government Rules of

. ;.uvacu were lummaLL(I dnd locrl\ the xmnd llml the pc.uuonc WS

o a Dlstuct C‘\dL Post md accoulmr to thc Rules then in' foxcc Lhcﬂ '

‘71 R 'uppoint;d .undplf the' /\nntiu'l- I.va,ulnpnwnl I’mgrummu Scheme and was -
i : rchevcd I'romwhcr services: upon comp]chon' of the said scheme. e,
i ' ' - L
EEe : TSR
EH A hOWCVCl, p1oduccd a notlﬁcatlon “dated 15.1.2002 categorizing the
L o ‘ .

'pn.lmonu 3 poal at Lln, u,lu.vum lime ds a District Cadre Post.

' ~

2':lc,tt01 chted 30 62008 15 mxsplaccd Nexthei thc adve,Ltlsemcnt cl'xtccl

“.

|._

s mwtmg appllc'xtlons for the post, nor thc appomtment OldCl chtecl

\

e

_-‘puulmnw a t..mploymum wus. Lo be lt.g,ulau,d m .1ccoxdancc wuh Llu,

't'erms of thc ﬂd\'extxsemcnt '\nd the 1ppom‘tmcnt orciex. The

EI—

. advexusement and th appomtmcnl. order clcally hows that thc pos. to

g whicli th_‘e;'pctltioner Wa_s appomtci(l,“ms of Distict Cadre. T his s now

1.

. 3. The Iclnncc. oi the l\ddmonal Advocate Gcneml on thc:

'.0822005 states tlnt the ’JOSlS in qucstlon were undc1 the /\nnu al

Dcvelopment Pxoglamme Scheme The telms and condltxons of the -

.
c-

'.’)6 10 ‘7003 1ssued by tlu, l_,xccuuvc Dnstnct Ofﬁccn IIcaILh Swabi,. f.

—— s

B




G 526-Pofzf)o9 o KJ’/ R i &
| confumcd by the notlﬁcauon dalul 15.1.2002 ploduccd by . thc !cnncd ' ’ “

Addltxoml Advomtc Gencaal

4 'Thc Sf;l'vice Trib(mal had held that since the appelant was b

. hot seiected b’y the Public'Scrvicc Commission, the sele‘ction was not-in . . ,

. : , ‘ 1

. [
thc psescubcd mannc1 llowcvcx Scctm\l 7 of the N. WFP Pubhc . )

‘ Scmce Con&nusqmn Oldln iney,. !‘)7 wlugh describes the l'unctlo'ns of .

th Coml’msswn cxpt csaly, g\cludc.s l’rom thc pur v:cw 0! lhc
. !

.

N '1’C‘()|1\|11|.,>|<)|1 muuslmuua N l’Bb iuo 1S for thc district caclle posts

a— e o Amet— ——

FAVRPUEFPUCREP N

On {lu. olhu hand l\ulc 6(b) of the N. Wl P,

ey

District Govérnmcnt te

l\ul\,a Ot Ulib(llbbb, 2001 <.mpow<.|s llm Dnslm.t Comchnanon Ofﬁcc: o

I R

:1|)|)mnl' ol [icur/o'llls;wls in UI’S»I o BPS-15. The Ot(lCI of 1ppomlmu1l ' 1
ofihc pclnuono: was C\pucs\ly :\\uul with the .mpm\l iar the D:\luu }‘ '
.C.()l)lftll'nilll_()l'l' Ol’.l"lcc:",Sw;‘ulﬂ. "l..ll..ll.\', the pclilioncr wis upfx:)im'cd in...lhc ' 3ot
'prcscribc’d e .'un(lcs"thc l.nv puvmlmu “u l'hc time of her, ; ls[
o 4ppomtmcnl l}u. p(.lltJOHCl Iulhlls thc |cquncmcnts of Scctton 19(") ! E
..‘« 'S % . . :. ?'
- of lh(. C‘i\ul Su vcmls Ac,l !nvm,_, hn.w sclu,h.d and .1ppomlt,d m thc . : :t
. PR Y
o . N — . . B o : . N t i
. pu,scubed manncn . lhc Tnbuml lncl thn into crror by holclum, 1Iml . IS
- ‘ 3‘
L .the. -pr.cscnbcd' mannelj was’ sélectlon l'hro'ugh thc 'Public"Service T
' Com{niSSion. P
.‘. . “. - E3 - s M - . . . . ;! — = ;.; ';
w5 ln v:ew oi the ‘\bove thc .petilioner’s services‘.stoocl R
ot L, . . . - LN . ,, . . " ': ?:
- . , £
.~,1egulanzed undex Scctnon 19(2) of thc C1v1l~ Scwants /\ct as she lull"nlls 1% l .
. et t
:_all thc conchlaons \ll[)uldl\,d lhx,u,m T!u, pctmon is, - therei’ore i
,'.'.COI'!\/CllCd mlo appe'\! ’mcl '1llowccl lhc pclmoncl 5 scchcs shall bc b
. : ~ : P
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All co
addressed to, the

nunications

shauld  bho
Dircclor General

Health Services Peshawar and nol
to any official by namo.

Y
v

E-Mail Adoréss: mmghﬁnmqmm

Office P 0949210269
%% Exchange# 091.9210187, 9210196

Fax# .0 001.0210230
v OHJCFORDFR _ 9, .
_-5: _ ln Pulsu'mw of Pc:;h'\wn Hx;J\ Cowrl” Peshawar grder dated, 30/11/201 i
in (.,()(, No. 234/2011 in COC No lO‘) ol 2010 in Wu( l’L,llimn No IIG()/”OOS the
X S Iollowuu, Male Nurses. whosc scrvices have alle'lcy bccn regularized 'in. llrhl of
\'\ ‘ |t|(!L:mul of l(..hw I llabln Courl lu.lnv wdated 14/0[/’7010 und Supunu, Lmnl of
} . P'xklstan Judgmcnt datcd 15/03/0211 undcx sub Scction-2- of Scction 19 of Khyber. -
Palxhlun]\hwa C1V1l Servant Act 1973 (as dmeudcd vide Act IX of 2005) v1de this
Dlrcctomtc oﬂ'cc oxdcx bcaung Fndsl No .22241-47/E-11- clatcd 06/09/2010 and .
No 1102 12/13 I clatcd 10- 01 2012 arc hcreby al owed back benefts w. of 23/07/2005
.ﬁ;. . . Subscqumtly lhe pcuod mentxoncd against their names in colum 04 to. .
o colum 05 bc.lowxs 1cncby treated as pcuod on duty - _
e No | Names Plice. | - of| From To .
' - l’(}\(m" : R
0l Rap Moh.mmmd S/O Dl[QlI Dd[,[,dl 01.07.2008 13.09.2010 ..
g Amir Akbar Khan Bunner, S
R 02 | Mubammad Imran - $/0-- | DI HOLL D appar (O1LO07.2008 130002010
BN IR :_\IIIII/H[I : Lo Iunner B v
Y ': 03, | lazal Raziq ¢ S/0 . DIIQ_II;Duggz‘u‘ 01.07.2008 13. 09 20}0
"0 | . ] Hazrat Said [ Buriner *
-04 | Sher Dali Khan S/0 | DHQH, Daggar | 01.07.2008" 13. 09 2010 '
Umar Dad Bunner
05 | ZamirKhan S/O DHQH Daggar - | 01.07.2008 13 09 20:0
Tep ‘Samar Khan ~ | Bunuer
.06 "Abdul Jalil S/O Amir DIIQIIDagg'u 01.07.2008 . 13.09.2010
| Mahammid [Khan ) Bunner ' I
Rite, e iy ST BN Qil l),lggur 01.07.2008 . 13.09.70-i0
. Mohummuad Rasool Khan' - | Bunnér '
.. 08 1 MulaDad " /0 DIIQIIDaggm 1 01.07.2008 13. 09 2010 "
-~ | Noor Said - . Bunner - ' L
09.. | Umer Farooq -~ S/0 DHQTT Dapgar 1 01.07.2008 | 17, 0‘) "0] 0
- Ghalim Ahimad - Bunner . . )
10. 7| Irshadullah  S/0 TN DI*IQI_—I;'I’):I;;_p,:u' 01.07.2008 . |13, 00 '>0l0
e hsanudlah H}Llln_x.l : L
‘ P Mergj Khan - 8/0 DllQli D t],p_.,dl 01.07.2008" 13, 09 2010
Amrcen Khan Bunner
12| Sahib Zaman. S/O DHQH-Daggar | 01.07.2008 13.09:2010
Noor Wahid - | Bunner - : R
13 | Anwar Zaib.. 'S/0 DHQH Daggar 1 01.07.2008 13.09.20100
‘ Anmroz Khan - Bunncx o
¢ - 8-
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NOJ Y 1o / - ‘/Q— /1: I .. Dated Pesh. The /D~ [ d9nona.

(..opy Imw‘udc.cl o thc SR T -7
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"No 15829/Judl: daled 10/12/7011
- EDO (Health); Busicr; . <

.. Medical Supdt DIIQIIospltal Daggal (Buncx)
DAO Buner; i

" DA- conccmcd DGI—IS ofﬁce Pcshawax

.
'

)

bcuclmy o Govt of Khybm l’ahhlunk]1w1 ”L-.lll]l Da.p.u(nn,nl Khyhu

'Pnl\huml\hw.l Pesahwar with referchee to llu. lLlQ«l No. SOHI/3- 5/’70]"

(Rayj: i\flolmmnmd) dated 011/07/ 012, :
Addl: Registral Peshawar High! Coux& l'ualmw.u w1th xc,luc.ncu to lhc lcuu

- Y

Phfiles. . i

For information and nccqssgrynct;o’n plecase.
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[] . | fa' b
- The Secretary, =~ ' s N
Govt. of Khyber Bakhtunkhwa e -91»0**\\
Health Departmem le Secretariat, | - (7& \k_
'Peshawar A

e

Slubje'cf: - Departmental Represent‘ltmn for regularization of

1.

"‘Res:pected Sir,

, I have the hdho‘ur to submit the departmental ‘Representati,on for -
- “your favourabl€ consideration on the following facts and grounds:

* District Swabi, floated an advertisement through Press, inviting” -

Jt will not be out of context to mention that vide letter dated-
. 15.01.2002 issued by the Govt. all the Provincial Cadre Posts in - -
. BPS-15 & below of the Health Department were converted into
- District Cadres. _ | . N

‘appellant started performing her duties to the entire satisfaction .
" of high-ups.. Moreover, Responderits - also maintained” her .
‘Service Book wherein necessary entries were also entered from
" time to time and she was also allowed all the facilities and
“privileges as admissible to other regular employees. '

“the services of the appellant w.e.f. 14.02.2005 till
21.10.2008 ‘om'; ;lle basis of - equahty and equal o
protection of law in ‘the light of the Judgment
rendered by the august’ Peshawar High Court,
Peshawar in Writ petition No.1662/2007, 1166/2008 &
1160/2008: decided -bn 14.01.2010 and upheld by the -
august Supreme Court of Pakistan vide C P 170 P to

172 P & 668 P of2010

-

~ | SR O
That in the year 2003 the Executive District ‘Officer, Health+~

e

applications for Charge Nurses. Appellant being qualified in _'
terms of advertisement applied for the same and after going -
through selection process, the Departmental Selection _
Committee recommended her and finally she was appointed as . R
Charge Nurse (BPS-14) by Executive District Officer (Health), =
Swabi on the approval-of the DCO vide order dated 14.02.2005. -

That in pursﬁance of the order ibid, appellant assumed the
charge of her duties at DHQ Hospital Swabi, thereafter

That in the year 2002 the Government had introduced a.
~Contract Policy and hence all the appomtment thereafter were -

made under the same Pohcy similarly the appellant was also
- appointed under the same Contract Policy and it was '
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; Speciﬁcally .mentf'oned in the 'appointment order that the

appointments of appellant would be governed under the same

‘Contract Policy. It will;ffot-be ‘out of context to mention that . B
' neither in the advertisement nor'in the appointment order there
is mention of the fact that the post against which appellant was

appointment was a project post.

That in the year 2005 the Govt. decided to grant regularization

" to all those employees who were appointed under the Contract -

Policy of 2002 and in this respect the Provincial Assembly
passed an Act i.e. the NWFP Clvil Servants (Amendment) Act,
2005 (hereinafter -referred to ‘as Act-IX of 2005) whereby
Section;19 of the NWFP Civil Servants Act, 1973 was

. substitu%ed and. accordingly all those employees who were
" appointéd in the prescribed manner on or after the 1% July, 2001
"till the commencement of the Act were declared to be regular
- civil servants for all intents and purposes except the Pension & -
Gratuity and copy of the letter dated 10.08.2005 issued by the

Govt. Thus .under the Act all the employees selected and

"appointed on Contract basis stood automatically regularized by .

operation of law.’

That since the date of her appointment, appellént‘had regularly '

" performed her services to the entire satisfaction of her
“superiors, however, later on, the appellant was told that her

appointment was under the ADP Scheme and that appellant

should appear before the Public Service Commission for the
post. In the meanwhile the posts were advertised by the Public’
Service Commission and thus appellant was compelled to apply

for the same and after undergoing the selection process, she was
recommended and appointed as Charge Nurse vide order dated -
21.10.2008 and immediately on termination of the services of

the appgllanf, she assumed the charge of the same post.

That in identical case under similar circumstances, the Male/
Female Nurses of District Dir Lower and Malakand who were .
also terminated under the same ground of Project employment
and who were similarly appointed the way back in the 2003 &
2004 alongwith the appellant approached the august Peshawar
High Court, Peshawar in Writ pefition No.1662/2007,
1166/2008 & 1160/2008 which were allowed vide Judgment
dated 14.01.2010 on. the strength of similar other Judgment in
Writ petition No.475/2006 titled “Miss Shagufta Sayed...Vs...

 The Govt. of NWFP and others” decided on 11.07.2007 and

the same was subsequently upheld by the august Supreme Court
of Pakistan vide C.P.170-P to 172-P & 668-P of 2010 decided

on 15.03.2011.




8. - That appellant was unaware of the Judgments aforesard and Justi -

!

c=

;..':7,.1‘ 3 That accordmcly all the termmated Male/F emale Nurses were '
:_'_*?E-_. not only remstated into service but also . declared regular /-

employees Lnder the Act:IX of 2005 and they - were also

allowed back" benefits . ;by: the Department. As"the case of

. appellant was identical in natuire, therefore, she i is also. entltled;
’ to the same relief: under the rule of consistency and equautv

- now. she came to know about, the same.-As the case of appellant
is identical on all fours with that of other employees of the -

" Department working in similar manner who were granted relief

'by the august Peshawar High Court; Peshawar therefore,
appellant is also entitled to the same relief under the prmcrple

of. consistency - and equahty as laid down in the case of

“Hameed Akhtar Niazi.. ..The Secretary, Establtshment' .
Division, Govt. of Pakzstan and others reported in 1996 SCMR ,

1185 and Tara Clumd and others...Vs...Karachi Water and h

Sewerage Board, Kar achi and others” reported in. 2005
SCMR 499 and another Judgment reported in 2009 SCMR 1.

It 18, therefore requested that on- acceptance of this "

_departmental ‘Representation, the services of the - -appellant may
": graciously be regularized w.e.f. 14.02.2005 till 21.10.2008 in the light
of the Judgments ‘delivered by the august Peshawar: High Court, .
~-Peshawar crted above with aIl ‘back benefits. -

~* Yours faithfully .
Mst. Bibi Amina, @51 o
Charge Nurse, DH ospital,

Swabi.

Dated: ____/03/2014

A ke
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WAKALAT NAM

‘ IN THE COURT OF _ (L/C P '0< . ﬁ/\;g;ﬂ//é@ 707 WM{Q

/'\/\ /l -
/ M/ ( K)«W Appe!lanl(s)/Petitiongr(s)
| . ‘ QLQMVERSUS |

Respondent(s)

I/'We : do hereby appoint
Mr. Khaled Rehman, Advocate in the above mentioned case, to do all or

any of the following acts, deeds and things.

1. To appear, act and plead for me/us in the above mentioned case in
this Court/Tribunal in which the same may be tried or heard and
any other proceedings arising out of or connected therewith,

2. To sign, verify and file or withdraw all proceedings, petitions,
- appeals, affidavits and applications for compromise or withdrawal
or for submission to arbitration of the said case, or any other
documents, as may be deemed necessary or advisable by them for
the conduct, prosecution or defence of the said case at all its stages.

3. To receive payment of, and issue receipts for, all moneys that may

be or become due and payable to us during the course of
proceedings. -

AND hereby agrec:-

a. That the Advocate(s) shall be entitled to withdraw from
X the prosecution of the said case if the whole or any part
of the agreed fee remains unpaid.

In witness whereof [/We have signed this Wakalat Nama
hereunder, the contents of which have been read/explained to
me/us and fully understood by me/us this

&

Signature of Executants

@ﬂ‘&' Y/
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

-

APPEAL NO. 931/2014

Miss. Amina Bagum D/O Aminul Haq Charge Nurse DHQ Hospltal Swabi.
R/O Village Aladand Batkhela.....coocooiriiiiiiiiiii e e (Appellant)

VERSUS

1. The; Secretary, Govt: of Khyber Pakhtunkhwa, Health Department, Peshawar
2. The Director General Health Services Khyber Pakhtunkhwa, Peshawar
3. The District Health Officer, District Swabi

PP P (Respondents)

WRITTEN STATEMENT ON BEHALF OF THE RESPONDENTS PRELIMINARY

OBJECTIONS

Respectfully Sheweth:

1.
2.

3.

»

o o

8.

9.

That the appellant has no cause of action/ locus stand.

That the appellant has deliberately concealed the material facts from this
Honorable Tribunal, hence liable to be dismissed. ‘

That the appellant has not come to this tribunal with clean hands.

That the appellant has files the instant appeal just to pressurize the
respondents.

That the appellant has not filed the instant appeal on malafide motives.
That the instant petition is against the prevailing Law and Rules.

- That the appeal is not maintainable in the present form and also in the present

circumstances of the issue.
That the appeal is time barred.
That this honorable tribunal has got no jurisdiction to entertain this appeal.

FACTS:

1.

Correct, to the extent that on recommendation of the District Selection
Committee Miss. Amina Naz Charge Nurse was appointed as Charge Nurse ‘
BPS-14 on contract basis for three years vide EDO Health office letter No.827-
S9/EDO Health Swabi dated.14.02.2005. She submmitted her arrival report on
18.02.2005. The list of the para is incorrect.

Correct. She assumed the charge and necessary entries done/maintained in
her Service Book.

Correct to the extent that her appointment was made under contract policy
2002 under ADP Scheme w.e.f. 14.02.2005 for three years specially mentioned
in the appointment order, but there was no mention of ADP Scheme in the
advertisement. Moreover she received her salaries from ADP Scheme and not
from regular budget.

Incorrect, she was appointed under ADP Scheme for three years and on the
expiry of her tenure she was relieved on the directives of Director General
Health Services KPK Peshawar vide letter No.19383/E-II dated.30.06.2008 by
Medical Superintendent DHQ Hospital Swabi vide letter No.1723-40/G-CH
dated 30-06-2008.

In the response of an the appeal of applicant Director General Health Services
clarified that under civil servant act 2005, employees appointed against the
post created under ADP Scheme cannot be adjusted on regular post, vide letter
No. 23743-50/E-II dated 07/05/2008.

It is correct that on the expiry of her tenure she was relieved from services.
Meanwhile she appeared in Public Service Comrmission which recommended
her for the post of Charge Nurse (BPS-16), due to which she was appointed on
the same post by DGHS vide letter No.30913-992/E.II Dated 21/10/2008. She
took the charge on 24.10.2008.

Incorrect, as after completing of her three years contract service on 30.06.2008
on the recommendation of the Public Service Commission she was again
appointed on the post of Charge Nurse {(BPS-16) by Health Department on



- OBJECTION TO GROUNDS;:
A.

21.10.2008. However, case of the appellant is different from those mentioned is

that some who approached the Honorable Peshawar H1gh Court were
reinstated.

Correct to the extent that only those petitioners who took the matter to the
Honorable Court were given relief but she was not included in the appellants.

-

Incorrect. As 1st she was appointed by District Selection Committee on contract

‘basis on the post of Charge Nurse (BPS-14) for a period of three years under

ADP Scheme and after the expiry of her contract period she was relieved by
DGHS according to the rules. She took benefits of contract policy at that time.
After the recommendation of Public Service Commission she was appointed on
the post of Charge Nurse (BPS-16) by Health Department and since then she is
receiving benefits of regular service employee. Thus no violation of constitution
of Islamic Republic of Pakistan 1973 has been done.

Incorrect. According to various judgments of Supreme Court each case is to be
decided on its own merits has the case of appellant is. totally dlfferent from
those mentioned in this Para’s. .

Incorrect. No discrimination has been committed by the respondent and the
appellant was dealt according to the law. o

. As she was appointed under ADP Scheme for three years therefore, she was not

regularized and was relieved according to the rules.
As in Para D. ‘

The respondents also seek formation of this Honorable Tribunal to adder

further grounds during arguments.

SECRETARY to GOVT; OF
KHYBER PAKHTUNKHWA : -
HEALTH DEPARTMENT PESHAWAR -

DIRECTOR GENERALI HEALTH SERVICES,
KHYBER PAKHTUNKHWA, PESHAWAR

Loz
.l"i,//

ISTRICT HEALTH OFFICER,
SWABI

-
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

L e

;;.- e

Servnce Appeal No 931 /2014

MstAmma ..... ... Appellant

The Govt. and others.........ccooeieiiii i, Respondents

" REJOINDER ON BEHALF OF APPELLANT IN RESPONSE TO REPLY FILED

BY RESPONDENTS.

Respectfully Sheweth,

‘Prelin_linarv Objections:

Preliminary objections raised by answering respondents are erroneous and frivolous. The

appellant has got cause of action and for that matter locus standi to file the instant appeal.
The Tribunal has got jurisdiction in the matter. The estoppel has no relevance in the
instant issue and moreover, the appellant has approached the Hon'ble Tribunal with a
bonafide claim. All the necessary parties have been arrayed as Respondents. The appeal

is in its correct form and shape and also within time.
Facts:

1&2. Paras-1 & 2 of the aﬁpeal have been admitted as correct needing no rejoinder.

!

3. Reply to Para-3 of the appeal is incorrect hence demed The posts were advertlsed

regularly and so was the appointment order of the appellant where there was no
mention of the project or for that matter ADP. The appomtment was under the
contract policy of 2002 which got regularized subsequently in 2005.

4. Reply to Para-4 of the appeal is incorrect hence denied. The appointment of the

appellant was_regular against a sanctioned post and cven if it was an ADP, the
same was subsequently converted to regular side. Moreover, the appointment of
the appellant was made on regular basis. The letter' dated 07.05.2008 was not

according to law hence not considered by the Hloh Court as well as by this

Tribunal.
5. Para-5 of the appeal being admitted needs no rejoindef.
6. . Reply to Para-6 of the appeal is also mcorrect hence denied. The case of the

appellant is 1dent1ca] with the case of wrlt petltloners 1n the cited case. Moreover,
this Hon'ble Trlbunal also passed a Judgment daled 03 12 2015 in Service
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Appeals N6.181'5/2011, No. 1325/2013, No.1905/2010 and No.1907/2010 filed
by ‘the colleagues of the appellant wherein the cases were remanded to the
Department to examiné the"case under the law on touchstone of the Judgments
passed by the Hon'ble Supreme Court of Pakistan. |

7. Reply to Para-7 of the appeal is misconceived. Under the law all the similarly
placed are entitled to the relief whether they litigated or not. A

Grounds:

'A.  Reply to Ground-A of the appeal is incorrect hence denied. The appellant was not
treated according to law. The contract employees were subsequently regularized

but the appellant was ignored.

B. Reply to Ground-B of the appeal is misconceived.. The case of appellant is
identical with the case already decided by the Peshawar High Court, Peshawar
upheld by the Supreme Court of Pakistan. ' ‘

C&D. Replies to Grounds-C&D of the appeal are incorrect hence denied.

E. Ground-E of the appeall is not-replied hence admitted.

F. Reply to Ground-F of the appeal needs no rejoinder.

It is, therefore, humbly prayed that the reply of answering Respondents may

graciously be rejected and the appeal as prayed for may graciously be accepted with

costs.

Appellant

Through‘

Dated: 1S / & 12016

Verification

Verified as per instructions of my client, that the contents of this rejoinder.are true and
correct to the best of my knowledge and belief and nothing has been congeated T
Hon’ble Tribunal.

e - ke e



