903/14

21.03.2018

Appellant alongwith counsel and Mr. Usman Ghani,
District Attorney along\vith Saquib Shahzad, Assistant and

Malak Muhammad Haroon, AAO for the respondents present.

The 'learne‘d counsel for the appellant submitted an
application for withdrawal of the present service appeal with
permission to submit fresh implementaﬁon‘ petition for
impleméntatio_n of the judgment dated 12.05.2009 passed by this

Tribunal.

_ The learned District Attorney objected to that part of this
application in which the appellants .seeks permission for
implementation of the judgment of this Tribunal, .inter-alia, on

the grounds of limitation and resjudicata. In this appeal, the

appellant has chéllenged the vires of Act No. IX of 2012 and

that vires to the extent of retrospectivity has been decided by
the Worthy Peshawar High Court in Writ Petition No. 913-
P/2014, decided on 08.6.2017. According to the appellant after

that judgment his grievance has been redressed and he can file a

- fresh application for the execution of the judgmeﬁt, of 2009

which was not executed due to that Act.

Since a question of law 1is involved which "can be

determined by the executing court only. However, this Bench
has no objection on filing of execution petition subject to all

legal and factual exceptions.

Cbnsequently, the present appeal is dismissed as

withdrawn. The appellant can seek all his legal rights available

to him under the law. File be consigned to the record room.’

ember

ANNOUNCED
21.03.2018
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21.11.2017 Appellant in pefson and Addl. AG alongwith :Soh'ail-~

Ahmad Zaib, Assistant for f_he respondents present. This appeal is
also having the same legai questions as that of Muhafnmad':Fayaz
etc. fixed for 18.01.2018. This appeal is also ﬁdjoumed to
18.01.2018 for arguments aléngwith the appeals of Muhammad
Fayaz etc. before the DB at camp court, Abbottabad.

Meltber ' : P’ﬁ(
‘ ' ) Canlp court Abbottabad.

18.01.2018 : | Appellant in person and Mr. Usman Ghani, District
Attorney a10ngwith Mr. Sohail ‘Ahmad Zeb, Assistant for
respondents pres’eﬁt. Counsel for the appellant seeks adjournment.
Adjourned. To come up for arguments on 21.02.2018 before D.B
at camp court A/Abad.

wicthber

Cam courf, A/Abad.

21.02.2018 : Appellant in pefson and Addl. AG alongwith Sohail Ahmad
- Zeb, ADO for the respondents present. Appellant seeks adjdumment
To come up for arguments on 21.03.2018 before the D.B .“at camp

court, Abbottabad :

Cal pcourt A/Abad




' co : C E , ‘ ﬂ/
19.06.2017 Appellant in petson and Mr. Muhammiad Sldd1qve Sr. Gl‘

alonowuh /UbdlI’ Ali, ADO and Mr. Malik Haroon, AAO for
respondents ptesent Both ‘the pntles have Lequested the court that
similar nature cases are lxxed before the Tribunal on 23.08.2017
and that this appeal may also be ﬁxed alongwith those appeals
Requested IS aeeepled lo come up for final hearing before the

D.1B on 23.08. 901 7 at (.amp court, Abbottabad.

Camp court, A/Abad

23.08.2017 Appellant m person and Mr. Muhammad Bilal, Déeputy
District Attorney alongw1th Sohall Ahmad Zaib, Assistant for the
respondents present Appellant seeks adjournment. Adjourned. To
come up for final hearlng before the D.B on 23.11.2017 at camp"
court, Abbottabad.

Y

e

Member - i

hatfman
Camp court, A/Abad
- .19'10’2017 Appellant m person and Mr. Muhammad Bilal, Deputy

District Attorney for the respondents present. Seeks adjournment. To

come up for arguments on 21. 11 2017 before the D.B at camp court,
Abbottabad.

ﬁeréaer [ " ' Camp coprt, A/Abad.




- 19.11.2015

20.06.2016

DX B

Appellant m person and Mr. Sohail- Ahmad Zeb, Assistan '
alongwith Mr l\/luhammad Siddique,. Sr.G.P for respondents present.
Arguments cou‘ldlf_n_bt beih-éard due tjo-non-availab‘ility of D.B. To come

up for final heéri'rfg,beforé D.B on 20.6.2016 at Camp Court A/Abad.

Ch ak‘ﬁn

Camp Court A/Abad

g

N Appellant'in person, _M/S Méiak Haroon, AAO and
Muhammad Irsﬁjad, SO al>ongwith Mr. Muhammad
Siddique Sr.GP fo.r_the respondents present. Informed the
Tribunai that the’ }natter js_subjudice before the august
Suprerﬁe Court of Pakistan. Seeks Adjournment. To come up
for final hearing on 21.12.2016 before D.B at camp court,

Abbottbad.

Member i: " - Ch%Fman
" Camp Court, A/Abad.

21.12.2016 Appellant in person and Mr. Sohail Ahmad Zaib,

Assistant alérigwith Mr. Muhammad Siddique, Sr.GP for |
the respondents pfes'éh't. Due to  incomplete bench

arguments could not be heard. To come up for final

hearing on  19.06.2017 before D.B at camp court,
Abbottabad.

Chaify
Camp couft, A/Abad



22082015 -

Appellant in person and Mr.Sohail Ahmad -Zeb, Assistant (iit)

aiongwith' Mr.Muhammad Tahir Aurangzeb, G.P for official respondents

present. Written reply by respondents No.1 to 4 submitted while

‘ respondents No.5 & 6 failed to submit the same. The appeal is assigned

to D.B for rejoinder and final hearing for 22.7.2015 at Camp Court

A/Abad.
Ch§'r>nan
Camp Court A/Abad
22.7.2015 Appellant in person and Mr.Sohail Ahmad,Assistant

alongwith Mr.Muhammad Tahir Aurangzeb, G.P for
respondents present. Rejoinder submitted. Due to non-
availability of D.B arguments could not be heard. To come up
for final hearing before D.B at camp court A/Abad on
19.11.2015.

Ch an
Camp Court A/Abad

e
-
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anmll6d hromgh She satd emaotmemt. ~hat. *he said

Ac“ was:ghallémged hy siéiigr~employees:bq:g§o 2he -
Hoti'ble Peshavar High Corr* in diffevens Writ Petitions
incInding WeP He. “159-a of 2014 (Annexnre-D page-18)
which was dlsposed of by the lon‘blo H;sh Cowr* with
*he ObSOPV&*lODS that the remedy by way of appeal is
available vo fha aggrmeved parﬁlos befora +he Serv1oe
mrianual asazns* *he vires of ‘he Ac& and hence ~he

; preseab_a§pea1.

_Points nrged rieed comsidera+ion. Adri*o.

gubject +o deposi* of secnrity & proceds fee within: 10
days, motices be issved *o.+he respondents for wriiiem

reply for 16.3.2815 a% camp conr® A/Abad.

. Ghairman .
‘camp Gowrk A/Abad

| e | 16.3.2045 - . --'Neme present #r sppellant. M/S Iré‘amd-
o Muﬁammad,LSuﬁaﬁx foor ﬁéépéﬁdant Ne.1 andhzéﬁairfAli,
"ADO for resipeadénfé'i\’iq;e' w4 alengwith Mr.Muhanmade
Tahir Aurdngzeb,G.P fér éil_resp@ndents prééenﬁ; 
Requesﬁeé'fbrfadjeﬁrﬁméﬁt'”Tb come up Ter ﬁriftéa
-reply/cemments en 22,4,2015 before S.B at camp eeurt'ﬁk
© A/Abad. '

< - -

Chairman
Camp Coeurt A/Aba@
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b | Form- A
FORM OF ORDER SHEET
Court of | |
Case No. . 903/2014
S.No. | Date of order Order or other prdcéedings with signature of judge or Magistrate
= - Proceedings - |: . . ) . -
|2 - 3 ]
1 01/07/2014 |~ The appeal of Mr. Muhammad-Haroon resubmitted

’today by him may be entered in the Institution reglster and put |

up to the Worthy Chairman for preliminary hearing.

‘}L"‘): oo " This case is ‘entrusted to Touring Ben¢h A.Abad for
| ‘ /-5
2 © .~ | preliminary hearing t6 be put up there on- (A~ 13

he ) < a

Al

3 ¢ -'49:;01;'%15 ippellan: in pers;on";lpi‘eséia’i' & heard.
' Conbends “hat he is N.A M.Ed and servmr
' anius" Fhe pos" of SDM and Or *he basis of |
higher qw_ali‘:f:’uea‘:zoa ‘en®1Xlad te# inorementg
which. were ‘no'; gran ':e;d £0 *he appellant for
mnalafide reasoras. "ha‘- '-he aﬁ?ellan*-
ms'-vv*ed aerv:.eo appeal 'No. 1651 or 26008
before *hig Mribvmal whieh was aecepl-ed vide
avdgﬂnem‘nand order. dated 12.5.2@69 and -
apsellan*- were. granted 4 increment s. '“ha%
*hore-af‘-ar '-ho vaimolal Gov‘- enac*ed
"Khyber ?akh“"akhwa ;\0‘ NO.IK of 2@12"
(Khyber Pakh'-"nkhwa Cessa‘-: om of, Paymem‘-

of Arvears '.ora Adva_ace increments on Higher
Edncational LQzﬁ_élific»a‘éion g‘c@‘, 2@:1'2) whereby

the relief gramted *o *he appellant was
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The appeal of Mr. Muhammad HEF&Sn’ Seni(')?.’l)"rﬁ,:rr-éacher GHS Jhangi Abbottabad received

~ today i.e. on 17.06.2014 is incomplete on the following score which is returned to the appellant for

completion and resubmission within 15 days.

Copy of departmental appeal/review is not attached with the appeal which may be placed ~
onit.

l;lo. 9 é{ /S.T,

SERVICE TRI -
KHYBER PAKHTUNKHWA
PESHAWAR.

Dt. Z/[ é /2014. , i
. ) ' ' A » R(F.Egl%% _
: | : NAL

Mr. Muhammad-Haroon SDM GHS Jhangi
Abbottabad.

Resubmitted with the remarks/request that 1mpugned Act (KPK ACT NO IX OF
2012 dated 15/05/2012) was promulgated.

_ Initially the impugned Act (KPK ACT NO IX OF 2012 dated 15/05/2012)
‘was challenged in Constitutional Petition (Writ Petition) before High Court and on
25/03/2014, the Honourable High Court decided the law point in this respect at
Para 04 of the its judgment that Service Tribunal has its own jurisdiction to decide -
_the matter involved in said Act. Thus instant Service dppeal is filed under the I—Tlgh
-Court Order. S

Moreover the requirement of departmental appeal u/s 4 of the'KPK Service
Tr1bunal Act is not possible as final authority for promulgatmn of Act is Governor
KPK and there is no appellate -authority available in the department who
entertained such departmental appeal, and the said i issue is resolved by High Court
in Judgment dated 25/03/2014 which is already annexed with appeal

Under. the above circumstances it is requested that instant service appeal may
please be fixed for fur’[her legal process before Honourable Tribunal. :

(Muhammad Haroon)
Appellant in person




‘ - ’\ . BEFORE KHYBER PAI(HTUNKHWA SERVICE TRIBUNAL

o oA PESHAWAR.

Service Appeal No: 903 of 2014

Muhammad Haroon S/O Muhammad Ayub, Senior ‘D.M teacher, -
Government High School Jhangi, Abbottabad. R/O: Vlllage Basali, Post:_
Office Kakul District, Abbottabad.

Appellant. |

Versus

Govemment of Khyber Pakhtunkhwa through Secretary Finance Depamnent
Peshawar and 05 Other.- ‘ ‘

Respondents
SERVICE APPEAL
INDEX
|
|
l
S.No | DESC: OF DOCUMENTS ANNEXURES | PAGE NO
1 ,A Memo; of Service Appeal e - lto5
2 Copy of Service Appeal No WS'J A 6t09
| of 2008 | |
3 Copy of relevant ‘pages of B 10to 14
Judgment Dated 12/05/2009 ' _ :
Copy of Act (KPK ACT NO IX C 15to 17
_ OF 2012 dated 15/05/2012) ' ‘ -
| 4 Copy of Peshawar High Court D 18to 25 |,
| order dated 25/03/2014 ' e o
Dated 12/06/2014 -~ S  (Muhammad Haroon)
' Appellant in person 53
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BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.

Y

i . 405 U C
Service Appeal No: ‘9 3 of2014 g = '

Muhammad Haroon S/O Muhammad Ayub, Senior D. M teacher
Government High School Jhangi, Abbottabad R/O: Village Basali, Post
Office Kakul District, Abbottabad. L

Appellant '
Versus

Government  of Khyber -PakhtunkhWa through Secretary Finance' ‘
~ Department Peshawar. _ - . -

Government of Khyber Pakhtunkhwa through Secretary (Elementary & -
Secondary Education), Department Peshawar. |

Director of (Elementary & Secondary Education) Department, Khyber
‘Pakhtunkhwa Peshawar. S

District  Education  Officer, Elementary & Secondary Educatlon g
Department District Abbottabad

Accountant General Khyber Pakhtunkhwa Peshawar.

- District Comptroller of Accounts, Abbottabad.
Respondents

SERVICE APPEAL IS BEING FILED WITH OUT DEPARTMENTAL Al’PEAL

. WHICH IS IMPOSSIBLE IN THE CIRCUMSTANCES OF THE CASE AND THE

SAME LAW POINT IS ALSO DECIDED BY THE PESHAWAR HIGH COURT
ABBOTTABAD BENCH IN WRIT PETITION NO 159-A OF 2014 AT PAGE 6 OF

THE JUDGMENT.

APPEAI, UNDER SECTION 4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT 1974, AGAINST THE IMPUGNED
“KIYBER PAKHTUNKHWA ACT NO. IX of 2012” (KHYBER
PAKHTUNKHWA CESSATION OF PAYMENT OF ARREARS ON
ADVANCE INCREMENTS ON HIGHER EDUCATIONAL
QUALIFICATION ACT, 2012) WHICH IS UNCONSTITUTIONAL,
WITHOUT LAWEUL AUTHORITY, ARBITRARY, PERVERSE,
DISCREMINATORY’ AGAINST THE PRINCIPAL OF NATURAL



. -A;;.-u

JUSTICE AND INEFFECTIVE UPON THE APPELLANT’S RIGHTS '
" OF 04 ADVANCE INCREMENTS GRANTED IN SERVICE APPEAL
“NO 1851 OF 2008 ACCEPTED BY KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PASSED ON 12/05/2009 ALONG WITH ALL

BACK BENEFITS WITH EFFECT FROM HIS RELEVANT DATE OF
CLAIM. | |

PRAYER -

ON ACCEPTANCE OF THE INSTANT SERVICE APPEAL,
DECLARED THE SAID ACT (KHYBER PAKHTUNKHWA ACT
NOIX of 2012) AS ILLEGAL UNCONSTITUTIONAL
INEFFECTIVE UPON THE APPELLANT’S RIGHTS OF 04
ADVANCE INCREMENTS AND RESPONDENTS BE.
GRACIOUSLY DIRECTED TO GRANT RELEVANT 04 .
ADVANCE INCREMENTS (ALREADY DECIDED ~ON
12/05/2009) TO THE APPELLANT WITH EFFECT FROM HIS
RELEVANT DATES OF CLAIMS WITH ALL BACK BENEFITS.

Reépectfully Sheweth,
FACTS

1) That appellant being‘ school teacher was granted 04 advance
Increments on his higher qualification of MA/MSc on the basis of
acceptance of his individual Service Appeal by this Honourable
Service Tribunal and passed a consolidated judgfnent on 12/05/2009
at Camp Court Abbottabad. Copy of serﬂfice appeal and relevant pages

of Judgment is annexed as “Annexure “A” & “B”.

2)  That when respondents’ after passing long time’ did not implement
the existing judgment of Service Tribunal, appellant filed execution
petition “before this Tribunal, but an Act “‘Khyber Pakhtunkhwa
cessation of payment of arrears on advance increments on higher
education qualification Act” (KPK ACT NO IX OF 2012 dated:
15/05/2012) was promulgated/published by the respondents. Copy of |

Act no IX is annexed as Annexure “C”.




4 '_ ~+~3) That on the ‘basis~of said” ‘*Act “dll the cases (relating to Ad@
A Increments) of execution/implementation of Judgment of Service
Tribunal in respect of appellant and others too was abated/filed by the
Service Tribunal, and appellant has come to know on 10/06/2014 that |
the vires of said 1mpugned Act was also challenged through
~ Constitution Petition (Writ Petition) before Peshawar High Court and |
~ where it was decided on 25/03/2014. and High Court held that remedy'- :
by way of service appeal before the' Service Tribunal is availéble to
the aggrleved person (appellant) against the impugned Act. Copy of

High Court Order is annexed as Annexure “D”.

- 4)  That in pursuance of law as decided by High Court in Writ Petifion, |
the instant service appeal is being filed with out departmental appeal, :
as under the law, it is not pos-sible because there is no ap‘pellvate‘
departmental authority available, above the Governor KPK who is the
promulgating/issuing final authority-of impugned Act, However High
Court has already decided the matters in Para 06 of the judgment

Hence this Service appeal inter alia on the following Grounds.

Grounds

‘a)  That it is undoubted fact that respondents illegally snatched the legal
', 'rights of the appellant in an uncivilized way in a very haste manner,
which is against the equity and there is no single example is available -

in the civilized society.

| b)  That it is admittedly proved that Service Tribunal passed its judgment |
on 12/05/2009 and respondents did not impleméht it after paséing long |
period of 04 years, moreover Service Tribunal accepted the 267 -
service appeals through said single judgment dated 12/05/2009, while |
90 ‘_% of cases has already been implemented, thus gross

discriminatory treatment is involved in the case of appellant and the

- said Act is against Article 25 of the Constitution.




d)

g)

"

That the action of respondents is admittedly arbitrary capricious

unjust and against all norms of jg_sticé and against Tribunal Judgment

and order as well as constitution of Pakistan.

That impugned Act (Khyber Pakhtunkhwa Act No IX) 1S admittedly :

against the Article 25 of the Constitution as well as Constitution 1t

self, accbfding to said Act advance increments taken before issuance
of Act (1 5)05/2012) would be legal, correct and valid but the same
rights of advance increments (execution Petitions) would stand abated
as per 'ilnpugned Act, Such kind of target date of aﬁy Act/Notification
/Memorandum/letter is not only illegal, against law but also against
the Consﬁtutional rights of the petitioners and in this respect’ the
Learned larger bench of Supreme Court- decided the same matters in

(1991 SCMR 1041) (relevant at para 33 page 1092) thus liable to .bé;

" declared illegal.

. That under the law provincial assembly has no power to neither

change the nature of ,constitu‘tionalh rights/Article'nor pass any Act
which is against to any Article of Constitution and the impugned Act

cannot be passed in the presence of Article 25 of the Constitution.

That Constitution canriot allow pick and choose types of colourful |

activities between the citizens thus impugned Act is unconstitutional.

That it is an admitted- fact that under question Act is the matter of

great public importance.

That appellant, who is once again dragged into'litigation,l that hiél '
grievances have been solved completely by this Honourable Tribunal
by accepting his service appeal on '1.2/05/20'09, but respolndents-
published ‘an illeg:cll' impugned Act, thus the conduct of the

respondents is uncivilized in the civilized society and as such requires

'-indulgence of this Honourable Tribunal by awarding appropriate |

punishment to the respondents




s, thérefore, respectfully prayed that on acceptanée of the instant -
. Service appeal, this. Honourable Tribunal may pléase be declared the said
~Act (Khyber Pakhtunkhwé Act No. IX of 2012) as illegal unconstitutional- o
‘and respondents be graciously directed to grant 04 advance in‘crement's of“
M.A/M.'Sc to the appellant with effect from his relevant dates of Claimé,
decided in service appeal no 1851 of ’2008,- with all back benefits in the

interest of natural justice.

~ Any other relief for which the appellant is entitled, and the same is not

- v’ A" asked/prayed specifically, may very kindly be granted in favour of the -

appellant. o W |

‘Dated 12/06/2014 " (Muhammad Haroon)
o ' ' Appellant in person -

Affidavit

1, Muhammad Haroon S/0 Muhammad Ayub, Senior D.M teacher,
~ Government High School Jhangi, Abbottabad. R/O: Village -Basali, Postv
 Office Kakul, District, Abbottabad, do here by affirm on oath that contents‘
of instant appeal is correct and true according to my best knowledge and
belief and nothing has been suppressed from this Honourable Tribunal and ‘
~this instant appeal is first appéal & same nature of any other appeal is not

pending before Honourable Tribunal

Dated 12/04/2014 : : (Muhammad Haroon) -
' ' Appellant in person
DEPONENT




i,

4

& HE

B '.3,‘»'- :'

bor E

| \/\\/\Q}QU\ ”&Q Service Appeal No )
’ r— — i
L Muhamma aroon S/O Muham mad Ayub, DM teacher, Governme
| Jhangi, Abhottabad. R/O: Village wah, Post Office Kakul, District, ABBO T, i
l '
|
i

|
1

2 |

: §

3o

4 |

5 i

' Resy
“Filed to-day

Thgt

onO

mstaﬁt appeal may gmmo m-'y

04;1 :lvance increments 6 A waed, 31/08/2000,w1th all back beﬁefits

M‘Ts

éétfullv Sheweth,

' ‘/ 1 1/1994, Appellant lh.d also passed his professmnal D M trammg before hlS :

Sefv

Mo

auth

’ Edi,r] Pl

!}

by concerned

e AN



; | »

3)

4

& ’
! |

: D

Ok
That appellant had passed lns B.A examination before his appointment as D.M
teacher and being B.A 2" Division has placed in BPS No 14 agamst D.M post
w.e.f. 08/11/1994 (Date of joining Sewlce), on the basis of Notification No
FD(PRC)1-1/89 dated 07/08/1991, issued by Finance Department N.W.F.P,

Peshawar. Copy of said Notification No FD (PRC)1-1/89 dated 07/08/1991 is

Annexure B.

That appellant during his Service, had also passed his M.A examination, and
was/is entitled for Four (04) Advance Increments with effect from 31/08/2000
(datc of passing M.A Examination) in pursnance of Para 5 (i) (c) of the
Notification No FD(PRC)1-1/89 dated Il/di”)/ 1991, issued by Finance
Department, N.W.F.P, Peshawar, but these four (04) advancé increments were not
given to the appellant by the respondents in their office routine, until now. Copy

of said Notification No FD (PRC)1-1/89 dated 11/08/1991 is Annexure C.

That appellant being teacher in Education Department was/is a member of Civil
Employees (BPS-1-15) of the Provincial Government of N.W.F.P and was/is
entitled advance increments in pursuance of Notification 11/08/1991 referred
above, whose Para # 5, Clause ( ¢ ) caters for the grant of Four Advance
“Increments M.A/M. Sc against D.M post because Prescribed Qualification of the
said post was/is also F.A/F.Sc with D.M Course, So appellant was/is entitled the

same and Respondents did not give his Constitutional nghts

That now, In the Meanwhile, Honourable Supreme Court Of Pakistan has also
decid_ed the same matters in CPLA No 525,526 of 2007 on 19/07/2007, and

ultimately declared that teachers (appel]aht) in Education Department are also:

Entitled for their Advanced Increments given in Para 5 (1) of Notiﬁczﬁion No

FD(PRC)1-1/89 . Dated 11/08/1991 without any change/exceptlon Copy of

Supreme Court judgment i is annexed as Annexu re D,

That Honourable Supreme Court of Paklstan has been pleased to dismiss the C1V1I

Review Petitions No 216 & 217 of 2007, filed by Finance Department, N.W.F.P,

. Peshawar, on 29/01/2008, which were filed against the Jjudgment, dated.19/07/2007,

" passed in CP.L.A No 525 & 526 of 2007, and now the matters of Advance

Increments attained its finality and there is no way before the respondents to

withhold/deny the rights of appellant. Copy of Supreme Court judgment passed in
C.R.P No 216 & 217 of 2007 is annexed as Annexure E.




7) That the petitioner of C.P.L. A No 525 of 2007 (Mir: Rashid Igbal Khan CT, GMS

Tarhana, Abbottabad) has now received his 04 Advance Increments of M.A/M.Sc
“with effect from its quallfymg date, i.e. 15/09/1997 through an order issued on
26/02/2008, by the Education Department, in compliance of the Judgments of
Honourable Supreme Court of Pakistan, dated 19/07/2007 & 29/01/2008 passed in
CPLA No 525/2007 & CRP No 216/2007. Copy of Order dated 26/02/2008 of 04

Advance Increments of MA/MSc is annexed as Annexu re I,

8) That when the above Judgments of the Supreme Court ‘dated 19/07/2007 &

2)

b)

d).

29/01/2008, and above order of Education Department dated 26/02/2008 (Annexire
F) came into the 116tice of appellant, in the light of the same, he submitted his
depaftmental representation to respondent no 1 on %—7’/@3]2008 through Head Master
Concerned, the Scl1§ol Head Master sent to appellant’s representation under/with

his own covering letter, and it is undecided within the statutory period of 90 days.

Copy of representation is annexed as Annexure G, and Covering letter is

Annexure H, Hence this appeal inters — alia on the' following ground, and

appellant’s appeal is within 120 days from the submission of his departmental -

representation.

Grounds

That the impugned action of respondent no 01 not decndmg the appellant’s representation
dated X/ 03/2008 is arbitrary, unjust, and against all the norms of justice and equity and
_violated the Articles 25,189 and 190 of the Constitution, as petitioner of CPLA (Mr: Rashid
Igbal Khan) has got his sénne relief of 04-advance increments of MA/MSc.

That the m\pugned actxon of respondent no 01 not deciding the appellant’s representatlon

i5 against law, facts of the case, also agamst letter and spirit of the Judgments of
Honourable Supreme Court of Pakistan dated 19/07/2007 passed in CPLA No 525,526 of
2007 and also dated 29/01/2008 in Civil Review Petition No 216 & 21 7 of 2007.

That the Policy contained in Notification/Circular dated 11/08/1991 at its-Para 5 was/is

~ passed by N.W.F.P Provincial Assembly in their Budget Session 1991-92 and then Hon, le .

Governor approved the same and Finance Depanment issued the said C:rcular after

completing the legal requirements

g

That all the Respondents neither have power nor any jurisdiction to change, W1thheid/deny

the Government Policy contained in Circular/Notification dated 11/08/1991 and cannot

apply according to their own wishes and whims against the said policy.




That the action of respondents 'in‘ refusing the grant of advance increments to the appel]anf

on the basis of Circular dared 11/08/1‘9_91, violated the Article 25,189 190 of the
Constitution, as petitioner of CPLA (Mr: Rashid |

qbal Khan) has got his same relief of 04
advance increments of MA/MSc.

f).  That the said Circular.(Annexﬁre C) wasis issued for Civil Provinpia! Employees of

N.W.EP (BPS-1-15) and appellant being teacher(Education De
same and fully entitled for the relie

claimed by him,

partment) falls under-the
fof Advanced Increments along with back benefits as

8).  That the case of appellant is the same nature in pursuance of Para

which was decided by Supreme Court of Pakistan on 19/07/2007
525,526 of 2007 (Annexure D).

5 (i) of Notification,
passed in CPLA No

h).  That under the faw appeliant’s case is quite Clear after the Judgment passed in CPLA No

525,526 of 2007 by Supreme Court, and refusal/dism;’ssal of appellant’s " representation is

illegal , without jurisdiction and unconstitutional.

i).  That there is now no dispute available in the case of appellant as Honorable Supreme Court B

, of ‘Pakistan has decided all the disputed matters

involved in the instant appeal on
19/07/2007 . |

J). That appellant’s service appeal is maintainable and appellant’

s post is D.M and prescribed
i ' qualification of the said post was/is F.A and appellant is now
|

working in BPS # 14 against

DM post and Instant Case falls under Para 5(1) (

¢) of the Circular dated .
L1/08/1991(Annexure O)

It is there fore respectfully prayed that appellant’s appeal méy kindly be accepted .

and 4 advance increments of M.A w.edf. 31/08/2000 (date of p

assing M.A examination),
along with all back benefits

may gracious!y be granted to the appellant in the interest of ,

justice, %

(Muhammad Hargon)
Appellant in person

Affidavit

1 do here by affirm on oath that contents of instant a

ppeal is correct and true according to my best
knowledge

and belief and nothfng has been suppressed from this Honour.
instant appeél is first appeal & s

Tribunal

able Tribunal and this

ame nature of any other appeal is not pending before Honourable

- (Muhammad Haroon)
DEPONENT
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:BEFORE NWFP SERVICE TRIBUNA%?ESHAWAR‘

i Ayub, D.M teacher, Gove{nm

Muhamniadi Havoon /0 Mubzmm 7,
52, Post Ofﬁce Kakul, District, ABE’(‘)ﬁABAD

Jhangl, Abbottabad. R/O: Vlllag e 5z

Versﬁs

1 Executi 'iDlstnct Officer (Sci acls X theracy), Abbottabad
2 Distl'ié_lt Coordination Officer, {;.;fmots:abad.

3 Disfrictf"h counts 6f'ﬁcer, Abbc;‘_t?.‘g.a'd. .

4 Directorof (Schools & Literacy) T‘i.'*?‘! F.P Peshawar.

For grant of 04 Four advance increments of MLA w. e. f. 31/08/2000 ::

(date of passing MA Eza mination) w1th all back benefits on the
asis of Para 5(i) (¢} of the Notification No FD (PRC) 1-1 /89 dated ‘

pursuance of Judgmer*;/&r«'ﬂ passed bY Supreme Court of Paklstan

Appellant in person. Arshad Alam :P‘aldﬁg{yi‘th T

12.5.2009, ;

represema“vv of the respondents present Vide' ! our detéi}ed

judgment of ‘w—day in appeal No. 1276(2007,: t

accepted. The par arties are, however left to bcar thel own costs -

 ANNOUNZED
12.05.2009

- 8d/- Member - Sd/-Member R
' Ca:mp court ’Abbottabad .

T AT T MR S 1 T2 T R T At o ommarzt e TEERTeet wer e




i | , - - : Appeal No. 1276/2007

o o © Date of institation — 27.12.2007
| S : Date of decision. -=12.05.2009
Muhammad Akram, 5/0 Sikandar i\han C. T T “‘h»l Govcrnmcni Hwh School,
Cuthwal, Ab ottabad... ..ol (Appellant)

|
% - | UE?%US

| District Coordination Officer, Abbottaoad

|l Executive District officer (S &L) Abbottabad.

District Accounts Officer, Abbottabad.

4, Director (8&L) Department, Peshawar. _
~ Becrstary to-Government of NWFP (3&L) Department Peshawar.

- ' ‘ 6. fcocountant General NWFP Peshawar. - - L i

' . Becrsiary 1o Gov em-”wnt of NWF ? Finance Departmeat Peshawar.. '

[US I N R

in

/ a)pvilaut i person um;ent
drshad Alam, AGP. L ererenens J PPN ~o; lesponocms

MR, ABDUL SALIL ..o cvocvocroemenisins e verie  MEMBER.
MR, BISMILLAT SHAH ... ooovcvieinedome e SRR MEMBER.

L

JU DGMENT.

ABDUL TALIL MEMBER ’lhls ;udomentlordcr w111 dispose of this

ne

~ Service Appeal No. 1276 of 2007 , by Muhammad Akram and the toilowmg Servie
Appeals. The reason is that the broad facts and the legal issues in all the below
mentioned appeals are the same, and need censolidated judgraent and joint disposal.

Sr. No. Appeal No. _ Name ofappr‘ilam

| 1. 1277/2007 ~ Saidur Ralman,

2. 127872007 ' Munibue Robinan,

-
r—
-
D
B
)
L

Q00T '%‘v‘ﬁﬂ'-fm""M(‘. siddiaue,

e TATS : ' I.-.
NL2008 ~ sarnot Khan

»
RN

(272008 A i Finsgsnis Awan




299/2008
$06/2008
207/2008

950/2008.
- 951/2008

952/2008
953/2008
© 954/2008
955/2008

©956/2008, -

©957/2008
958/2008
959/2008
960/2008
961/2008
962/2008
963/2008
964/2008

965/2008

667/2008
981/2008

982/2008
983/2008

984/2008

985/2008

1025/2008
1026/2008
1027/2008
1032/2008
1049/2008
1050/2008
1051/2008

._./\—’—
11072008

! ! -}ut

N0

FELR/D00E

I\ fihar nm‘zé hanh

'?\foo; 5 *cn

iiitham mad Irshad,
Abdul Haleem Lodhi,
Jahangir Iqbal,

Gul Hameed,

‘Muhammad Imran,

Muhammad Igiltiaq, :
Muhaminad Ashraf,
Asif Al

Abdul Hamid, .

Muhammad Hanif,

Muhammad Kabria Khan,

Réshed Latif,

Sycd Amjad Hussain Shah,

Muhammad Shoaib,
Muhammad Bashir,

Niaz Ahmad,

Syed Iftikhar Hussain Shab,
Muhammad Siddique,

Mst. Robina AWan,
Sadaqat Khan,

© Mst, Tahseen Bibi,

Tariq Mahmood,

_ Mét.fSaceda Bano
. Miss Tanveer Akhtar,.

Mst. -Iim'ia'z Kiani,
Navced Ahmad,
Mst. Sajida Bibi,
Banaras Khén, |
Javed Iabal, .

Muhammad Haroon, -

.
Ra%a Waheed Murad (Health)

Avvanpzeb ;/Ihzm

D Laeed-ne-Rahmarn.

D Loy, d PRI
Maiunniund Imbor,




504/2009 | Muhammad Shamraiz

258, 30572009 Ali Bahadur

g 259. 506/2009 Muhammad Haroon
3 260. 523/2009 | Naureena Magsood
261, 524/2009 Yasmeen Akhtar
262.  525/2009 Shabana Nair .
263 6812009 - Nighat Bibi D L
264. 682/2009 ‘Waseein Sultan _- . - P
265. - 683/2009 Bibi Hajra |
266. 684/20090  Abdul Razaq
267. 685/2009 Fatiha Gul
2. The appcllam of Service Appcﬂ No. 1276 of 2007 contended that he was

| | appointed as unuamcd P.E.T. Teacher in Lducatlon Department on 27. 6.1990. The
| r appellant being C.T tr amed was adjusted against the CcT post on 06.05.1996 on
- regular basis. He acquired higher qualification of M.A on 25. 08 1999. The |
- _ apnellant was entitled to advance increments in the light of the Flnancc Departmr*nt-wm .
| ‘ notlhc'ltlon dated 11.8.1991. The same was not’ gwen to him. Some of the teachers
* came 1o this Tribunal whose Servxce Appeals were dismissed in Service Appeal No.
498 of 2006 decided on 24.4.2007. The August Suprcme Court of Pakistan ‘while
dec 1d1ng C.P.L.A No. 525 of 2007 and CPLA No. 526 of 2007 decided that all the k

teachcls were e‘ltllled to the advance increments hkc all other civil servants On the

request of the appellant, the same benefit was not given to him. chce, he filed the
present Service Appeal. As already menhoned the broad facts and the iegai issues

in all other appeals are almost on the same lines.

TR IR A S

3. The re%pondents conte‘;ted the appeal and contended that clther the
apnellants had not submitted apphcatlons or their applications were tune-barred.

And there was no judgment in favour of the a peliants.
judg

vy Learned Additional Advocaie General attempted {0 ar, g: i that in

n

wimy of the higher scale aranted i Ilementary Schoal Te acliers in

S g e D P R S R T Y S o R T 5 SR I SR
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pursance of the ciréular lettér dated 07.8.1991, whichk was personal to

theri, the petitioners would not be entitled i the incentive of ady)an‘ce
increments conrempla/ed hy urculm letter a’n!ed 11.8.1991 but he is
unable to cite any principle of law or authority for placma this
inter prelatzon We find that, while c:rcular letter dated 7.8.1991
erclusrvely deals with the scales of pay of School teachers .in ayﬁarent
categories, circular lefler dated 11.8.1 991,‘provzdes for the revision of
basic pay scales and grant of annual increments and advance

increments for all Provmczal civil servants in NWFP. without any .

exception. Since t‘he teachers or the employees in Education Department

have never been expressly or zmpltedly excluded from the operatzon of
the circular letter, v ew taken by the Tribunal bemg erroneots cannot
be sustained at law. In fact it suffers from clear mzsconceptton of law

and misconstruction of the circular letter (supra)

“The learned Ada’l Advocate General- has contended that this- Court
while mterpretmg the circulars in questmn has taken a view contrary to
the correct legal posmon accordzng fo which prlvate respondents were

not entitled io the benef t of advance incremenis. We are afraid, the
learned Addl. A.G instead of poinfz’ng out any misrake of law and ]‘act in

the judsinent made an attempt o re-open the case on merits. The .h“ale

_of review is very limited and the points already considered in the

Jjudgment under review cannot'be allowed to be re-agitated in review
Jjurisdiction. These review petitions being without any substance are

accordingly dismissed.”

TR St 5 b+ 2

While disposing of the C.R.P No. 216 and 217 of 2007 in C.P Nos. 525 and 526 of
2007, the August Supreme Court of Pakistan held:-

P

" While disposing of Crl. O.P. No. 66 & 67 of 2007, it was held by lhe Aarfust

Supreme Court of Pakistan:- -

oY the judgment of this Court wii thin a period of two weeks and in view

(hoereof, this crimisi 11 original is dispos:d af with the dn'ec::.zon that ,me

ST R SR T TN U AR AR P TR T TR G PSR S

“The learned Addl 4.G. /zac given ar undertaking for z‘mplemen.f.alion

e A I e
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" fidyine u siould be unplﬂmcnted in leﬁel and
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* > under intimation to the Registrar of t!us Court.”

spirit within two weeks

N
G OLIFENY: SFE ST

¢ Augist St wreme Court of Pakistan, and ikeeping in view (he pxovnslons of

Avticle 189 Ol the Conshmhou of Islamic chubhc & Pakistan, we have no

qm\& ;u(cx;ml‘n_\c, bul to declarce llmt all the appellanisl afler ascertainment that
i x ey

ihey ‘u‘: the prr:sons snmlally piaced with the appctlants who had previously

tit w:m.d zmd in whose favour the mdgmcnt mcnllonul above was given by {h(..

\must Sups e Court of Pakistan, arc cnutlcd to the same benefiis as havc

heen given (o llu. a))olldul-» of llu. jud ments (quoted above. The appeals ol
I

zuch :mml:u‘l. [‘].lC(.d persons, after such ascertainment, «.Lm(lx &u,c,n,ptcd

\uhout cosls i nch party will bear the cost of thi litigation.
7. The officual respondeats in thc abow mentioncd appeals as wcll as

the other concerned ofﬁcels/oﬂ'lcm!s in the province are directed to follow the

o Famass In tm. above circumstances, and in vmw of the judgment ir 11.ymc by

.xbov«, ouou,d ,udnmumb in:their true leter. and spirit and without uompcllm;, :

the respeciive.vight hoidﬂs to -enter into: htloatton with the 1eqpcct1vc ofﬁcml :

L‘f“spondcnts oifierwise the costs. of thelr-.htll_,atmn shall be recovered from the

rw 'md pcwmn as well as person:and property of the defaulting conccrnced

of h.cu thouf' laftm ﬁxa’cion of rcsponsnb)hty on 1[1un as a rcsu!t of proper

»l.qd”)

8. The remaining similarly placcd persous may submit applications/

s

'u.pm.,mt'luom. to their concerned authorities dncctly, who shall have to decide

their cases as above with un a 1casonablb tmw.

-

,NO 1,2009. go( — | o 6//

s\Bx‘?F‘/ﬂLT AU SHAH) (ABDUL JALIL)

MEMBER. | MEMBER.
~ CAMP COURT ABBOTTABAD.

o v mpe a———p p sse- ms
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T EXTRAORDINARY o . y U S REGISTERED NO. Pill
GAZETTE

GOVERNMENT

N L REYRBER PARHTUNEEHWA
S * Published by Authority ~
_PESHAWAR, TUESDAY, 15TH MAY, 2012,

PROVINCIAL ASSEMBLY SECRETARIAT

KHYBER PAK_H’I‘UNKHW A
N , NOTIFICATION | . o
: % - Dated Peshawar, the 15th May, 2012. : !

o No. i PA/Khyber  Pakhtunkhwa/Bills/2012/ 20711.—~The Khyber Pakhtunkhwa -
Cessation of Payment of Arrears on Advarice Increments on Higher Educational Qualification
Bill, 2012 h‘aving been passed by the Provincial Assembly of Khyber Pakhtunihwa on 8t May,
2012 and assented to by the Governor of the Khyber Pakhtiinkhwa on 11t May, 2012 s hereby
npublished as an‘Act of the Provincial Leglslature of the Khyber Pakhtunkhwa. -

THE JHYBER PAKHTUNKHWA CESSATION OF PAYMENT OF ARREARS ON -
ADVANCE INCREMENTS ON HIGHER EDUCATIONAL QUALIFICATION

‘ ACT; 2012,
- (KHYBER PAKHTUNKHWA ACT NO. IX OF 20_12)
‘ (lirst published after haviug received the assent of the Governor of the Khiyber

- Palchtunlchwa i the Gazelte of the K yher Palditunidiva
(Extraordiuary), dated the-15" May, 2012). .

S , AN
b S ACT
{0 cease tlie payment of arréars acerued o1 account of advaice fncrements on
i - higher educational qualification. ‘

WHEREAS advance increments fave been granted to certain Provineial
Government employees on the basis of acquiring or possessing higher educational
qualification over and above the prescribe educational qualification from time to

time; -
£ : - 893
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R PAKHTUNKHWA GOVERNMENT GAZETTE, EXTRAORDINARY, 15th MAY, 2012,

iy WHEREAS {hie Provincial Goversment vide Notification No. (PRO)L- |

/2001, dated 27.10.2001, bad already dis@@)n'tiuued the scheme of advance
inerements on higher educational qualification; - |

AND WHEREAS due to financial cé—nsﬁrﬁiﬁts', it is ndt possible for Provineial |

Government to pay the claimed and uitclainied arrears aeerwed from the said
increments; : C ~

Tt is hereby enacted as follows:-

1. Short title, application and commencement.— 4 This Act may be called the
Khyber Pakhtunldiwa Cessation of Payment-of Arrears ox Advance lucrements on
Higher Educational Quatification Act, 2012. ; -

s

were glititled to received advance merements-on higher educational gualification.

1 '

3) 1t shall come into force at once and shall be deemed to have taken
offect on and from 1% day of December, 2001, '

)

educational - qualificatior.—(1) N_otWithstanding anything contained -in any
~ decision, judginent and order of any Tribinal or Court including High Court.or

Supreme Court of Pakistan, for the purpose.of any claim for payment of arrears on
account of advance inerements ou higher ?edﬂéational qualification sanctioned in

pursuance of any order, letter, office memoranda, notification, jnstructions and -

.other instruments issued before 1.12.2001, such orders, letters, otfice memoranda,
‘i potifications, instruetions and othér instruments shall be deemed to be non-
. existent, ceased or revoked and 1o farther claim whatsoever on the basis of these

~instruments shall be entertained and all:cases in respect of such claims pending
" in any Court or Tribunal ineluding; High Court and Supreme Court of Pakistan
* shall stand abated. g L - '

. N

(2)  Any order made, instiuction issued, decision, judgment or order of

any Court or Tribunal ineluding &ﬁigh,@burt or the Supreme Court, implemented
immediately before the commenceinent of this Act, shall be deemed to have been
validly made, issued and implemented by the date of co;jnnencement of this Aet,
and any amount already paid theye-under on;aceount of advance inerements or
arroars thereol shall be deemed: o liave been validly paid and shall not be
recoverable from the recipient Government employees. '

@) it shall apply to all the eniployées of the Provincial Goverument, who

o (Cessation of payment of arrears on. advance inerements on higher '
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KHYBER PAKHTUNKHWA GOVERNMENT GAZETTE, EXTRAORDINARY, 15th MAY, 2012, 895
3 Removal of diffienliies.— If mi'v ditficult arises, in giving eifect to the
provisions of this det, the Provineial Umﬂmmnt may make such prders as it may
deem just anfl e.quim‘{ﬂa., ‘ ' ‘ :
4. Remai. The Khybel P’L}\htunldiwa Cessation of Paymeut of Arrears on
Advance Ineremeunts ou Higher Educational Qualification Oxdmanca, 2012 (Kliyber
Palditunidiwa Or cmmu,e ‘\I{} foi 2012), is hereby repealed.
BY ORDER OF MR. SPEAKER
§ | * PROVINCIAL ASSEMBLY OF KHYBER . ; |
3 . ‘ ‘ - PAKHTUNKHWA ' |
. o R (AMANULLAH)
. ‘ ' ~ L Secretary
Lo Provincial Asg sembiy of Khyber Pakl tunkhwa
| Priuted and published by the Manager, ‘
i R . "o Slaty. & Py Deplt., Kiyber Pakhtonklnea, Peshawae .-
[ . . - 1
| ;
o .
ceo ’
S
b ‘:
!
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| 1 Government of Khyber - Pakhtunkhwa through Secretary -Finance

i h
4

Aunesue

- BEFORE THE PESHAWAR HIGH COURT ABBOTTABAD BENCH

WritPetitienNo AY 7\/‘4 0f2014

. l) Muhammad Fayaz Awan - S/O. Mehammad Urfan, Junior Pharmacy

‘Technician, Ayub Teaching Hospital, Abbottabad R/O: House No K:
240/ 10, Kunj Jadeed Abbottabad.

2) Muhammad Daud Qureshi S/O~Masoo‘d Ur Rehman, Junior Pharmacy
Technician, Ayub Teaching Hospital, Abbottabad. R/O: House No (1452)
Behind Masjid Abu Bakkar, Khola Kehal, Teh; & Distt; Abbottabad.

- 3) Arshad Khan S/O Mir Afzal Khan C.T teachel Govermnment High School '

No 3 (Encrhsh Medium), Abbottabad R/o village, Ghumawan, Post Ofﬁce
Nawan Shehl Tehstl& District Abbottabad

4) Samiullah S/O- Gul Badshah,;D_Lr-ector Physical Education, Government

- Higher Secondary School Nawan Shehr Abbottabad, R/O Village

- Dallokhel - Teh & District - Lakhi Marwat, presently Nawan Shehr
- Abbottabad. - : ' _

, S) Hafiz Muhammad Iqbal Khan Qulesln S/O Muhammad Yousaf Qureshi,
Theology Teacher, (T.T) Government Centennial Model Secondary (GHS

No 02) Abbottabad R/O: KL 166, Mohallah Upper Kehal, Tehs1l &

District, Abbottabad.

6) QaziA Masood-ur-Rehman $/0 Qazi Ghulam Jilani, (Ex PTC teacher) C.T
~teacher, Government Middle School Khoi Maira, Haripur. R/O: Village &
"Post Office Khoi Nara, Tehsil & District, Hartpur.-

, 7)- Nazira Begum D/O Jhangir Khan, (w/o Jamshed Khan) D.M teacher

- Government Girls High School Kuthiala, District Abbottabad. R/O
Village 'md Post Office Kuthiala, Tehsil & District, Abbottabad

Petitioners

Depal tment, Peshawar.

ﬁv - Government -of K.hybelj Pakhtunkhwa through Secretary Health -
’ .

Departmem Peshawar.

3 Gove1 nment of Khyber Pakhtunkhwa through Semetary (Elementaxy &

(\’\7 Q, Secondaiy Educatlon) Department Peshawar.

"4 Accountant: Gene1 al Khyber Pakhtunkhwa Peshawar.

25 tiried fomba e o

% N

ctOL‘Genen al, Health & Sel vices Khyber Paldltunlchwa Peshawal

Pe“nawai\ h 1 ’\" v .

curt

AbLGHcLad Rens \ . : \
Apthunzad Unues Seca?s acgg On‘ =~ . o
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. 3’
St SHM AN

2

G- Director of (Elementary & Secondaly Educatlon) Department Khybel‘
- Pakhtunkhwa Peshawar. =~ . :

7 Chief Executive, Ayub Medical Complex Abbottabad
8 Medlcal Supeuniendent Ayub Teachmg Hospltal Abbottabad
9 Director Finance, Ayub Teaching Hospltal Abbottabad

10 District Education Ofﬁcel - Elementary & Secondary :Educatio'n.
Department Abbottabad. '

'11 District Education” Ofﬁce1 Elementary & Secondary Edueation .
Department Haripur: :

12 District Accounts Officer Abbottabad _
- 13 District Accounts Ofﬁcel Hari ipur. RGSpondents _

_ WRIT ' PETITION UNDER ARTICLE 199 OF THE
CONSTITUTION OF ISLAMIC REPUBLIC OF PAKISTAN 1973,
- FOR DECLARATION ' THAT “KHYBER PAKHTUNKHWA
CESSATION OF PAYMENT OF ARREARS ON ADVANCE
- INCREMENTS ON HIGHER EDUCATIONAL QUALIFICATION
ACT, 2012. (KHYBER PAXHTUNKHWA ACT NOIX of 2012) IS |
INEFFECTIVE UPON THE RIGHTS OF THE PETITIONERS,
_UNCONSTITUTIONAL, WITHOUT LAWFUL " AUTHORITY,
. ARBITRARY. PERVERSE, DISCREMINATORY AND AGAINST
- THE PRINCIPAL OF NATURAL JUSTICE ‘AND LAW AS
SETTLED BY SUPREME COURT AND INEFFECTIVE UPON THE |
RIGHTS OF ADVANCE INCREMENTS OF THE PETITIONERS |
"WHICH IS GRANTED BY KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL IN THEIR INDIVIDUAL SERVICE APPEALS WITH
EFFECT FROM THEIR RJ:L]:VANT DATES OF CLAIM.
PRAYER:-

ON ACCEPTANCE OF THE INSTANT WRIT PETITION, THIS
- HONOURABLE COURT BE DECLARED THE SAID ACT
. (KHYBER PAKHTUNKHWA ACT  NO. IX of 2012) AS
ILLEGAL UNCONSTITUTIONAL AND RESPONDENTS BE
",, * GRACIOUSLY DIRECTED - TO GRANT  ADVANCE
PETITIONERS WITH EFFECT FROM

TES OF CLAIMS WITH ALL BACK @




]udqment Sheet

IN THE PESHAWAR HIGH COURT -
ABBOWABAD BENCH |

JUDICIAL DEPARTMENT

WP N@JS@*A@&“ 2@14
| 'JUDGMENT" -

Date of hearing............ 25/03/2014

Petztfoner(s)(l\/luhammad Fiaz Awan and others).
: Pet/tloner No 1 fn person

.........................

-------------------

/rﬁfespﬁﬁ;dfq" (s)(Govt of KPK through Secretary'
T Finance Department etc) ...... R T

f 7 .*****

(. i .

- MM{E MANZ@@R - HUSSAIN 3
\\»~ ﬂik? mmad Flaz Awan and six others

petitioners - seek the' constitutlonal
]urlsdactlon of th!S Court praymg that

“It is,” therefore, respectfuliy
prayed - i‘hat on acceptance of
- instant Wit Pet&ai‘mn i“hi/s‘
- Honourable); ‘Court may pﬂease
be deciarea? the said Act
(E(hyber Pakhtunkhwa Act -
No.IX ~of 2012) - as Miegali
S unconstﬂi‘utmnai - and'
: : . -respondents - be gracmusiy;-
(-\Jg : - . directed m grant “advance
- increments . of . higher
: quahﬁcaman L to the
: petitmners Wath -effect from:
jthea'r reievant dates of ciammsf

. :*FI.{.,ﬁE'O' o be 7, e 0 3/_, 1.
1 - s - N - -
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‘with alr backs beneé’rts in the - |
~mi’erest of nawre?i _z:usr%.‘rr:e.

2. Admlt’cediy, ) “petl’cioners .. are _.
Government employees serv;ng m Heairh
and Educ_atlon ‘ departments "of ~tjh'e-'
Go"ver.nmen't of_KPK- as- Junlor Pharmacy
__Tech'nicia‘n " and Teachers Computer

Operator at Abbottabad and Harzpur Theu
‘petrtloners have earher ﬂled separate

appeals before the Khyber Pakhtunkhwa
Servrce Trlbunal Peshawar prayrng for

-"‘grant of: advance‘:‘ncrements on acqumng_
h1gher quallﬁcation ' whrch ‘were. accepted
“‘vrde order cla’ced 12 05 2009 21 07. 2009'
-and 21.12. 2009 The respondents did not "
.'f|!e appeal agamst the sard decssaons of the

Trlbunal However - '~w'he"n-‘f; t-he‘.'-' s'ai.d

-Judgments of the KPK Trlbuna! could not. be

|mplemented the' pletltloners ﬁled petxtlons'
for rmplementation of the sazd decisions
‘before the Tribunal and in the meanwhile'
the responoents ‘promoigated '“Khyber
Pakhtunkhwa Cessai‘rorr of Payment of

Arrears on Advance Increments on




'Hpgher quc&twn Quahﬂcatﬁon Act

,2012’ (Khyber Pakhtdnkhwa Act No. IX

of 2012) publlshed in’ the Gazette of the

Khyber Pakhtunkhwa (Extraordmary) dated "

'_151;h ‘May, 2012 Thereafter the apex

. Court ih Cl\/ll Petitlon No 360 of 201::

:nvo!vmg S|m1|ar dispute o| 1mplementatlon

-of judgment pass_eid--jb_yl.Ser.vic_e'Tr:b_unal has.

-giveri the fo-!iowihg obéeWation'—

“4A bare rea;dmg of the above
sections fromy - Khyber_
"~ Pakhtunkhwa -Act No.IX of
- 2012 . makes it ‘crystal clear -
that whatever -benefit the
petitioner was . claiming
through the judgment dated
12.5.2009, has been nullified
by the  legislature - i‘hmughi_
clear - mi‘endment C in
unegquivocal * -terms, . - while
- vires of the saﬂd Act have not

been_ challenged before any
forum.” :

' "":-,_"(%;Emp'hésﬁé;pmvﬁded)‘
The petitioners m\new of * the said
observation, ' Withdrewn 'thei,rv

1mp|ementatlon / executlon _ petltlons

- pendmg before Serwce Trtbunal W!th a v:ew '

- to chalienge the v;res of sa:d Act through

Y

mstant Consthutlonal petitlon




3. The.submis_s‘idns“ nﬁ'ade by petitioner
No.1 in person - and on: behalf of other.
fp:eti_tigners ha"v-e' i:.)'_e"_e';n..'co:nsfi-,delred and the
available rec"cl)r'd thoroughly perueed.
4. The_"- mam ;;..?fgﬁey;;sce"'_ cr ” the
_p.e'titione.ra ' |s | that. th ey::hﬁaVe dlscrs minately
treat.ed_ by the reépdndenté in awarding
‘advance inc‘.rements:' on ':ac'quirin;q higher
quahﬁcatlons and have not been consxdered. :
at par with those Who have been granted
such rellef and they were prevented on the
~ basis of the Act (ubxd), thch was agamst‘

the. spmt'of constltutl_o.n.an—d_yaol.atwn of the

Fundamental nghts of the petlttoners
guaranteed m Artic!e 25 of the Constltutlon,
of Islamlc Repubhc of Pak:stan 1973 Th1s
Court, in view of the ciear enunc;atron of
the Honourable Supreme Court of Paklstan :

in- ]IA Sharwam Yo G@vemment @ﬁ"

Paknstan (1991 SCMR 1@4}1), and the.
“3\’%~ _"bar_ contamed '-in .Artic!e _ 212 of the
Constltutlon of Islamic Repubhc of Paklstan

‘1973 would not d]iate upon the merlts of

'\

the case that may prejudlce the case of
Cem, d to be True Cooy ' -




petitioners before the Service Tribunal, who

is "c':‘ompet"e‘:nt'""iégél"""foru'rh,‘_.td | decide the

grievance of the petﬂ:noners - In

.aforementloned case, the ape>< Court has

bserved that

“Erom the sbove-cited cases;
it is evident that.it has been
- consistently held m‘ﬂer alia
by this Court  'that a_civil
servant_if is aggrieved by a
final order, whether original
-or_appellate, -passed by . a
departmeni’aé’ authority in
frespectt of _his terms .and
conditions, his remedy, if
any, -is by way of an_appeal
before the. Service Tribunal

even where the case mvalves‘_ E

vires of @ narmcuiar Service
"Rile or a. nowﬂca}&‘mn or the

question, whether -~ an.
accused mw! -servant can .

ciaim - the . rﬂgm to be

represen&ed by. a : counsel -

before the - Enqumf Officer.
. We are mchned to. hold that

| if _a statutory rule or - a:

npotification adversely affects
the terms and conditions of a
civil servant, the same camn

be treated as an order in
. terms_of subsection (1) of -

‘cection 4 of the Actin order

 to_file an appeal before the .

. Service Tribunal. - However,

in the present: case, the
petﬂwoners case is founded:
solely om the gr@und of-
discriminatory .treatment in

violation. of . Articie 25 of me
:C@nstﬁmwon -and not: because
of any breach of any

no True Copy

izad Unadr Gocar i AIE TITEORG




- Provision  of - the  civiy
Servants Act or any service .
rule. - Furthermore, the .

. question involved js of public
- Importance as ;& affects aff .

- the present . .ang _~Tuture .

- Pensioners and, ‘therefore, .

 falls within the CoOmpass of

"‘c!au'se"(3)_,03”__35&5'&5«:‘5@,184 of

" the Constitution, : However, .

. we_may’ clarify .thag a_civif
Servant cannot bye-pass the
Jurisdiction. _of the Service

- Tribunal by adding a_ground

of viglation - _ - of —_the
- Fundamenta) rights. The .
. Service Tribunal  will _paye . -
- lurisdiction in_case which. is-
 founded. on_the terms ang :
.- conditions . of the __Service.
‘even f it jnvelves _the
question of violation of the
- Fundamentaj Rights,”

. (Emphasns provided) |

In vi_éw"of"theA'é-.f‘o.r'eﬁw“e:ehfiorhéd: pl;i'hcjip__/le Iafd

,d'ow‘n by thé; Aap.ebﬁc» Court, the petit‘ipn"ers
: | m‘a-\/'aDD-roéc-h'f;) the ~‘Se-rvic'e" 'Trivb'.urjé!, if .fso.'

advié-ed.. Thns i Court in R gobstitutipnal 3

Jurisdiction ” p‘m'f‘;fer' -A-rtfcle.. '- 199 of the

ConétitUtional‘ of iéfia,‘_'m'i'c_."_Repub!ié of
E Pakistan, 1973and the bar. cbnta'ined in
y M%f  Article 212 of the CoﬁétitéUtion of, 1973, as
‘ the matter rei-cfnt_‘ézs_]l!t;)-‘ferfps .a(.7d gohdifiohs'
C of | the se.rvi_c»:éji’:éf. -v_t'}-1.'ej;-pe’ﬁli‘t‘i‘qnéré‘ :s -I"lzo'i::

' 4

- competent to assume - j’uri‘sdicti@‘n,_‘ when

e Copy B




-

,»rén“‘:e_dy- by wayofappea!before the
Sérvice Trib’un‘él" iS avéilable to‘ th-e
petntloners aga.nsf the vnres of the Act
(1b|d) or mfrmgement of fundamentai rlghts

: ,guaranteed .ih Art:c!e : '25' of the
Coristitutién. | |
5. -- Accord?ngly,' for the‘reaséns stated
'heremabove thlS peutaon is dlsposed of in

the above terms;

Announced: -
Dt.25.03.2014.

l. Cemuoq,éo\rrg' .7' V
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVIGE

TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD. il
1 = ’ e L=
Appeal No. 903/14
Muhammad Haroon v ame AR AR RRa e seE s - Appellant
} VERSUS
Govt: of Khyber Pakhtunkhwa & Others....Respondents
Para wise Comments on behalf of Respondents No. 1 to 4.
INDEX
Sr.No Description | _ ‘Page Nos Annexures
1 | Comments alongwith affidavit. - ' S 11t03
2 Copy of judgment. 4106 “A”
Dated: ! /03/15 "o M/
: zr’
District Education°Qffi er
[/ Abbottaba(c&/ ,
(Respondent No. 4)
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" BEFORE THE

TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD.

Appeal No.902/2014

JavedIgbal VERSUS Govt: of Khyber Pakhtunkhwa & Others

Para wise Comments on behalf of Respondehts No.1 to 4.

Respectfully Sheweth:-

Comments on behalf of respondents are submitted as under:-

PRELIMINARY OBJECTION:-

1.

N o » v

10.

11.

That the appellant has no cause of action to file the instant appeal.

That the appeal of the appellant is time barred. Hence liable to be dismissed.

That the instant appeal is not maintainable as there is no final order.

That the appellant has filed the present appeal to pressurize the respondents.

That the appellant has not come to this Honorable tribunal with clean hands.

That the appellant is estopped to sue due to his own conduct.

That the instant appeal is not maintainable due to non—joinder and mis-joinder of
- necessary parties.
That this Honorable Tribunal hasn’t got jurisdiction to entertain the present
petition/ appeal as this Honorable Tribunal is not a Constitutional Court, hence
this appeal is liable to be dismissed.
That the vires of Act were challenged in the appeal, the Act was promulgated in
the best public interest & the advance increments were not settled to be paid at the
time of joining of service.
That the legislator has authority to legislate as they have mandate to do so by a
recognize process and services law do not provides the provision of judicial
review, hence appeal is not tenable.

That the appellant is at liberty to join service after due prOcesé of law equivalent

to his qualification & the Government is not bound to pay advance increment.

Factual objections:-
In reply to Para No.lof the appeal it is submitted that judgment of honorable
tribunal has lost its efficacy for the purpose of implementation by clear
intendment through sections 1 & 2 of Khyber Pakhtunkhwa cessation of payment
arrears on advance increments on higher education qualification Act No. IX of

2012.

That para No.2 of the appeal is incorrect as compbsed hence, denied. The Act

was passed by the Provincial Assembly and assented by the Governor-KPK who

3.

isn’t party in the present appeal. The answering respondents are bound to obey the
will of the legislature & cannot deviate from any provision of enactment.
In reply to para No. 3, it is submitted that due to the promulgation of Khyber

~Pakhtunkhwa cessation of payment arrears on advance increments on higher

HONORABLE KHYBER PAKHTUNKHWA SERVICE '~
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education quallﬁcanon Act No. IX of 2012 all the execution/implementations % ~~«_ :

petitions were dlsmlssed by this honorable trlbunal It is further submitted that
Mr.Muhammad Haroon had filed Civil Petition No 360 of 2013’ before the
August Supreme Court of Pakistan against the order dated 30/01/2013, passed by
this Honorable tribunal and the same was dismissed on 29/08/2013. Copy of the
said judgment is annexed as Annexure“A”,

4. That para No. 4 of the appeal is subject to proof. Further added that it is the rule
of the administration of justice that things should be done in particular manner &
not by-any other means, any deviation from the same amounts illegality. - -

5. That the respondents seek leave of this Honorable tribunal to -agitate additional

grounds at the time of arguments:

Grounds:

®

That ground a. is incorrect hence, denied. Respondents have never snatched any

legal rights of the appellant.

o

. That complete reply has already been given in above para No. 1 of the factual
objections.

c. That ground c. is 1ncorrect hence, denied.

d. That ground d. does not relate to answering respondents

e. That ground e. does not relate to answering respondents.

f. That ground f. does not relate to answering-respondents.

g. That ground g. does not relate to'answcring' respondents.

h. That complete reply has already been given in above para No. 3 of the factual

objections.

1. That all grounds mentioned in the appeal are baseless and having no legal force,

hence vehemently denied.

Under the circumstances, it is humbly prayed that the instant appeal is meritless

against the law and facts, hence liable to be dismissed without further procgeding. _)[’
: nd Gareed

Vi

' é
District Education Gfﬁcer (Mf Director (E&S {)ﬂl(hyber Pakhtunkhwa ’_/ . _' L~
d Peshawar. ' ' ,
Abbottabad. . /o3 jb/
(Respondent No. 4) (Respondent No. 3)

. | QL ul

Finance.
Secretary ((E&SED) Khyber Pakhtunkhwa Secretary (R2:3%9®) Khyber Pakhtunkhwa
Peshawar. (R¢spondent No. 2) Peshawar. (Respondent No.1)
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’ BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVI@
TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD.

eal No. 901/1%4

Muhammad Haroon VERSUS Govt: of Khyber Pakhtunkhwa &
Others

Para wise Comments on behalf of Respondents No.1to 4. -

AFFIDAVIT

[, Mr.Zia-ud-Din, District Education Officer (M) Abbottabad, do
hereby affirm and declare that contents of forgoihg comments are correct and true
according to the best of my knowledge and belief and nothing has been suppressed
from this Honorable Court. ‘

N~
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In the Supreme Court of Pakistan
(Appeliate Jurisdiction)

Present: :

. M. Justice Anwar Zaheer Jamalt

~ -7 Mr Justice Khilji Arif Hussain
M. Justice ijaz Ahmed Chaudhry

Civil Petition No.360 of 2013.
{on appeal from judgment of KPK Seryice Tribunal, Peshawar
dated 30.1.2013, passed in lmplementauon Petition No.49/2012)

Muhammad Haroon -

"..Petitioner
Versus .
Executive District Ofﬂcer Elementary & Secondary Education Dept. Harlpur, etc
... Respondents
Petitioner: ‘ . In'person.

Far official respongdents: - Mr. Naveed Akhtar Khan, AddLA.G. KPK.
: \\Mr. saeed-ur-Rehman, ADO (Edu.), Haripur,

.

Date of hearing: 29.8.2013

JUDGMENT -

Anwar Zaheer Jamali, - By thss petmon under Article 212(3) of the’

: tntution of lslamlc Republic ¢ of Pakistan, 1973 leave to appeal is scught by

mner Muhammad Haroon against the order dated 30.1. 2013 passed by the
er ?akhtunkhwa Service Tribunal, Peshawar (m short ”the Trlbunal"] whereby
ffiis 'imp!ementatlon applicatton N0.49/2012, ln service Appeal No.506/2009, was
. dnsmnssed in view of sections-1 & 2. of Khyber Pakhtunkhwa Cessatlon of Payment of

"rs on Advance Increments on ngher Educational Quahﬁcataon Act, 2012

i\ er Pakhtunkhwa Act No.iX of 2012).

S We have heard the arguments of petltioner He has placed rellance
th eerlser ;udgment of the Trlbunal dated 12 5.2008, whereby he was he!d
ed for the benefit of advance increments on the bas:s of hlgher quahﬁcation.
this purpose, he has also placed reliance ‘upon the judgment of this Court,
PIA Cor oratlon v, Aziz-u —Rehman Chaudh (2011 SCMR 219]

"’artedf as

As against it, Iearned Addltlonal Advocate General KPK, Mr. Naveed

I LIS
A\ﬁhtér’ Khan, strongly contends that benefit of earlier judgment dated 12 5 2009




[§e -
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through rmplementatron appltcatron No.49/2012 filed before the Tribunal, cannot ’

be allowed to the petlt:oner in view of the clear language of section-1 of Khyber
. . . Pakhtunkhwa Act No, IX of 2012 which has made its' section-2 applicable with
A _retrospectwe effect from 01.12.2001 and, thus, made the said jhdgment.

unrmplementable

4, We have consudered the above noted submissions made before us by

.the petrtloner and the Iearned Addl, A, G KPK and seen that indeed as per judgment

[txida

b

of the Tribunal dated 12.5.2009, the petitioner was held entitled for the benefit of !
, _ advance increments on the basrs of his higher qualrﬁcation, but such 1udgment has

lost its effrcacy for the purpose of 1mplementatlon by clear intendment through

: ' ‘ - - sections 1 and 2 of Khyber Pakhtunkhwa Act No.iX cf 2012, which rea'd as under:-

’ 1. ‘Short title, application arrd cordrﬁerr_cernent. ~ (1) This Act may be calfled . .
- ’ the Khybder Pakhtunkhwa Cessation of Payment of Arrears on Advance . ’ ‘ !
lncrements on Higher Educational Quailﬂcatlon Act, 2012,

.« ) '(2" -1t shall apply to all the employees of the Provincial Govemment, who

i © -were entitled to received advance increments on higher educational qualrﬂcatlon

| - - {3) : It shall come into force at once and shall be deemed to have taken effect

. i.o-en and from 1" day of December, 2001.

éeducatlonal qualification.— {1) Notwithstandlng anythfng centamed in any
5decrsion, Judgment and order of any Tribunal or Court ‘tnclading High Court or

. r . L : :2. : ycessatlon of payment 'af arrears on advance )nprements on higher

'.£Supreme Court of Pakistan, for the purpose of any cfalm for payment of arrears on - -'-;';
ccount of advance increments on hlghef educational qualiﬂcatlon sanctroned in

pursuance -of any arder, letter, office memoranda, notlfcatl.on, lnstructlens and

2 ? i "rother Instruments Issued .before 1.12. 2001 such orders, letters, ofﬂce

memoranda, notifications, mstructxons and ather Instruments shall be deemed ta

e:non»existent ceased or revoked and -no further claim whatsoever on the basis
f these 1nstruments shall be entertained and.ali cases in respect: of such claims
ending in any Caourt or Tribunal lncludmg High Court and Supreme Court of
akrstan shall stand abated.

d Any order made, msrructlon issued, decision, judgment or order of any
Court or Tribunal Including a High Court or the Supreme Court, rmp!emented
smmediatelv before the commencernent of this Act, shall be deemed to have been
,valldlv made, issued and Imp!ernented by the date of cammencement of this Act,
and any amount alréady paid there—under on-account of advaace increments or

rrears thereof shall be deemed to have teen validty pa!d and shall not be

recoverabie frorn the reciplent Government employees.

»
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S. ~ Abare reading of the abov)e 'sections from Khybér Pakhtunkhwa Act

No.IX. of 2012 makes It crvstal clear that whatever benefit the petitioner was )
'clalmmg through the judgment dated 1252009 has been nullified by the

' Aleglsléture through clear intendment in unequwouai terms, whnle vires of the said

Act have not been challenged before any forum.

6. This being the pdsition, leave to appeal is refused and this petition is

Sd/- Anwar Zaheer Jamali,J

Sd/- Khilji Arif Hussain,J

Sd/- [jaz Ahmed Chaughry,]
Certifie be Trug'Gopy

r"mc Conrtu Camisldaly
ISLAMABAD
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- BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
- PESHAWAR

Service Appeal No:____903 of 2014

It ‘-'Mithammad Haroon S/O Muhammad Ayub, Senior D.M. teachef v

* Government High School Jhangi, Abbottabad. R/O: Village Basali, Post
' Ofﬁce Kakul, District, Abbottabad.

B H_App,ellant
Versus B

, .Govemment of Khybe1 Pakhtunkhwa through Secretary Fmance
- Department Peshawar and 05 Other. :
Respondents :

REJOINDER (REPLICATION) ON THE COMMENTS.
. (REPLY) OF THE RESPONDENTS NO 1 TO 4. .

: RespectfulIy‘Sheweth,
Appellant submits the following rejoinder.
ON PRELIMINARY OBJECTIONS
- 1-3) That appellant has good cause of action to file instant appe'_al‘
~ before this Honourable Court, it is not time bared but filed well
in Atim_e,ﬁthere is no limitatio_n against Pay matters, and cause of =

action arises every month when the appellant receives his pay

: slip, it, is legally and factﬁally maintainable, and aecofding to

law, the impugned Act would itself treated as final order,

Moreover the instant service appeal is filed, in pursuance of the =

- Judgment dated 25/03/2014 (Annexure D) passed by Peshawar |
High Court, which is now final, as reépondents has not filed any
. review petition before ngh Court, nor filed any Petltxon/appeal }

 before. Supreme Court of Pakistan.

- 4;:6) That appellant filed his app.eal according to law, for his vaiuable
rights, which was snatched illegally by the 1'eSpondenfs and it is

fundamental & constitutional right of appellant to ﬁle instant

appeal, " thus plea of pressurizing, is- incorrect and demed |




appellant dICl not conceal any fact from this Honourable Tr1bunal L

and came to thls Honourable Trlbunal with clean hands - and -

appellant has got good locus standi to challenge the rmpugned .

Act, and there is no estoppel in this regard

- 7:8) - That there is nolquestio‘n' of misjoinder and nonjoi'nder'of o
| necessaty parttes all the necessary parties are already 1ncluded m‘._ B
' the panel of respondents and no orie is left, 1espondents 1n para-8
themselves admitted that, this Honourable Tribunal -is not a
Constrtuttonal Court, Government of KPK through Secretarres
(Departments) have already been arrayed as party, 'h
Jjurisdictional point is decided and well settled by Supreme Court -
and specifically by High Court on 25/03/2014 Whl.Ch is worth :
* perusal, In this Tribunal, the vires of impugned Act i is challenged' I
through instant appeal, Wthh is'filed on the basis of law, decrded
by Peshawar High Cour1: in Writ Petition on 25/03/2014 whrch:

: attamed its ﬁnalrty, and bmdmg upon respondents

Honourable Trrbunal vide its judgment dated 12/05/2009 and s

"respondents were arrayed as party  and they appeared filed
comments, “and fully contested the same, and legally no law (Act),’_:z' ‘
was ptomulgated agamst the fundamental and - constttutronal S
rights of . the appellant no one has any such power to make such

law which is against the spirit & Arttcles of the Constltutron of

: Islamtc Repubhc of Pakistan.

ON FACTUAL OBJECTIONS

| -'fj. c gl ll) That the 11ght of advance increments was given/decided by th1s
l) That.res_'pondents in reply of Para no 1 of the service appeal; - -
|

“the judgment of Honourable Trrbunal ------ |

- ActNoIX of2012”

~ have 1ep10duced the para No 04 of the Judgment dated o

29/03/7013 passed by Supreme Court of Paktstan in CP No 360 |




)

o larger bench of Supreme Court in (1991 SCMR 1041) trelevant |

3).
- Judgment dated 25/03/2014 passed by Peshawar High- Court but |

@

of 20] 3, but dehberately concealed the real f: actual posmon of the' -

case as a matter of facts, under the next Para no 05 of the same

Judgment of Supreme Court of Pakistan, in pursuance- of

- decided by Hrgh Court on 25/03/2014 and mstant servrce appeal |

is filed under the same law

That under the law provrncral assembly has no power to. change

the natute of constitutional rights/Article nor pass any Act whlch

: observation/guidance of Apex- court, the Writ Petition' was -

is agarnst to any Article of Constitution and the 1mpugned Act -

'cannot be passed in the presence of Atrticle 25 of the

Constitution, and such law/matters was decided by the‘Learned :

~at para 33 page 1092), Further more all necessary partres are

arrayed.in service appeal and same appeal is; drrectly filed under? .

B . the spemﬁc law as decided by High COUll m ert Pet1t10n on

25/03/2014 wh1ch is b1nd1ng upon respondents and attamed its

’ ﬁnalrty and never challenged by respondents before proper forum '

on the question/point of necessary party.

That respondents stated the factual position of the case before the

they drd not point out any law, or gave any thing that how

e appellant can be restricted from his legal rtght on the subject ?,

~ while it was de01ded on 25/03/2014 and Hrgh Court held that :

4)

remedy by way of service appeal before the Service Trlbunal

s avarlable to the aggrieved person (appellant) against the

lmpugned Act reSpondents side tracked the real issue, because -

they have no defense in the presence of law settled by Supreme

Court and Hrgh Court

That respondents did not submit their reply to the point and tried

to hush. up the matter, factually case of appellant is quite clear

~and filed according to law decided. by Supreme Court of Pakistan'

and the Peshawar High Court Abbottabad Bench, and .the




Jurisdiction point of law on the subject sUbjudice before this '

" Honourable Tnbunal is finally settled by larger Benoh of

5)

a-c) ,

Supreme Court of Pakistan, in her reported Judgment (1991

SCMR 1041) (relevant at para 33 page 1092), after the. relevant: .

in any way

That Appellant seeks the leave of this Honourable'Tribunal to -

request additional grounds according to situation at the time of

arguments.

ON GROUNDS

That the reply of the respondents are totally 1ncorrect and . |

‘ amb1guous also not relevant to the points raised in the appeal

o appellﬂantjrerterated-the position taken i in Para a-c of his appeal.

" d-h)

‘ respondents in. the presence of Supreme Court Judgment as-

I is humbly p] ayed that this appeal may k1ndly be accepted along w1th |
: all back benefits.

o

That the case of appellant is very much clear and itlis "directly "
based on Supreme Court Judgment and comments of the
respondents are totally incorrect, also not relevant to the pomts '

raised i in appeal, and it is adnutted facts that reply of respondents :

is totally incorrect and clatm of appellant cannot be denied by the

refer red above thus the pos1t1on taken in Para (d h) in appeal by

appellant s relterated

Dated 22/07/2015 . (Muhammad Haroon)

Appellant in person

" law, 1espondent have no way to deny the ughts of the appellant R

.
L B A s e,




BEFORE THE KHYBER PAKHTUNKHWA,
' SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. 903-A/2014 M

Muhammad Haroon son of Muhammad Ayub, Senior D. M Teacher, Govt ngh
School Jhangi, Abbottabad, remdent of Vxllage Basali, P.O Kakul Tehsﬂ &
District, Abbottabad . :

~ VERSUS

Govt. of Khyber Pakhtunkhwa, through Sccretary, Finance Dcpartment Peshawar

© & others.

...RESPONDENTS

SERVICE APPFAL

APPLICATION FOR WITHDRAWAL OF iINSTANT

SERVICE APPEAL WITH -PERMISSION TO BRING

FRESH I9MPLEMENTATION PETITION FOR

IMPLEMENTATION OF JUDGMENT DATED 12/05/2009
PASSED BY THIS HONOURABLE TRIBUNAL ((_,AMP

COURT, ABBOTTABAD).

Respectfully Sheweth;-

1. That appellant’s service appeal relating to advan‘céf ‘
" increments on his higher qualification was aééepte’d by

this Honourable Service Tribunal on 12/05/2009 at

Camp Céurt, Abbottabad, dﬁring its implementation -

petition, an Act ;‘Khyber Pakhtunkhwa Cessation of

...APPELLANT

/
\%



Payment of Arre;;irs on Advance Increments on Higher
Education Qualification Act” (KPK Act NO.IX of
2012 dated 15/05/2012 was promulgated/ published by .

the respondents.

2. That appellant’s previous execution petition was
abated and he challenged the vires of impugnefi Act
through instant service appeal, during its pendeﬁby the
involved matter in the titled service appeal has been
solved and settled through writ petition, as Peshawar

High Court has -vﬁna_llly declared the said Act as null -'

and void and accepted the rights of appellant.

3. . That in the prevéil.ing situation, there is no need to
continue the matters in the titled service appéal and
appellant wants f_o withdraw it with permission to file

- ftresh execution Apeutition_ under the law. In'_ éase, the
e_xecpﬁon petition is not entertained by this Tribunal,
the appellant may be allowed to file fresh service

appeal on the same subj ect.

It -is, therefore, humbly prayed that this application for
withdrawal of service appeal with permission to bririg fresh
ef(ccution', petition may graciously be accepted in the interest of

justice.

‘ y . - ' -~ ,...APPELL,
‘ ; . Through .
Dated: 21-03-2018 o

(Muhammad A
Advocate High




BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

- PESHAWAR
\' \’ ? LL}—O\-‘VZ)

KZO‘K / Service Appéal No: 903 of2014

Muhammad Haroon S/O Muhammad- Ayub, Senior D.M teacher : ‘
Government High School Jhangi, Abbottabad. R/O: Vlllage Basah Post

S

Ofﬁce Kakul, District, Abbottabad -
Appellan‘r '
Versus o

Government of Khyber Pakhtunkhwa through Secretary Fmance
Department Peshawar and 05 Other.
Respondents

REJOINDER (REPLICATION) ON THE. COMMENTS
(REPLY) OF THE RESPONDENTS NO 1TO 4.

Respectfully Sheweth

Appellant submits the following rejoinder. - - - .
ON PRELIMINARY OBJECTIONS

1-3) That appellant has good cause of action to file instant appeal
before this Honourable Court, it is not time bared. but_ﬁleé_l well
In time, there is no limitation against Pay matters, and cause of

action arises every month when the appellant receives his pay

slip, it is legally and factually maintainable, and accordrhg to_" A

law, the impugned Act would ttself treated as final orde'r

Moreover the instant service appeal is filed, in pursuance of the-
Judgment dated 25/03/2014 (Annexure D) passed by Peshawar |
ngh Court, which is now final, as respondents has not ﬁled any :
review petition before ngh Court, nor filed any Petrtlon/appeal

before Supreme Court of Pakistan.

4-6) That appellant filed his appeal according to law, for his valuable o
rights, which was snatched illegally by the respondents and it is v' .

fundamental & constitutional right of appellant to file instant

appeal, thus plea of pressurizing, is incorrect and denied,




7:-8)

e 9-11) That the right of advance increments was given/decided by this
D
|

appellant did not conceal any fact from this Honourable Tribunal

and came to this Honourable Tribunal with clean"hands and
appell'tnt has got good locus standi to challenge the 1mpugned

Act, and there is no estoppel in this regard

That there is no question of misjoinder and nonjoinder - of
necessary parties, all the necessary parties are already included in
the panel of respondents and no one is left, respondents in para-8
themselves admitted that, thlS Honourable Trlbunal is not a
Constitutional Court, Government of KPK through Secretarles
(Departments) have already been arrayed as party, 'the
jurisdictional point is decided and well settled by. Supreme Court
and specifically by High Court on 25/03/2014 which i rs worth
perusal, In this Tribunal, the vires of impugned Act is challenged
through instant appeal, which is filed on the basis of law, decided
by Peshawar ngh Court in Writ Pet1t10n on 25/03/2014 Wthh

attained its finality, and binding upon respondents

Honourable Tribunal vide its judgment dated 12/05/2009 and
respondents were arrayed as party and they appeared, .filed
comments, and fully contested the same, and legally no law (Act)
was promulgated against the fundamental and constrtutlonal
rrghts of the appellant no one has any such power to make such

law which is against the spirit & Articles of the Constitution of
Islamic Republic of Pakistan

ON FACTUAL OBJECTIONS

That respondents in reply of Para no 1 of the service appeal

“the judgment of Honourable Tribunal ------

Act No IX 0f 2012”

have reproduced the para No 04 of:the Judgment dated
29/08/2013 passed by Supreme Court of Pakistan in CP No 360




- of 2013, but deliberately concealed the real factual posmon of the = .-

' case, as a matter of facts under the next Para no 05 of the same

judgment of Supreme Court of Pakistan, in pursuance of

: observatlon/guldance of Apex court, the Writ Pet;tlon was )

demded by High Court on 25/03/2014 and instant service appeal

_ is filed under the same law. .

That under the law proyincial assemblyhas no power td ehange

the nature of constitutional rrghts/Artlcle nor pass any Act whrch o

is agamst to any Article of Constitution and the 1mpugned Act

~ cannot be passed in the presence of Article 25 of the

Constttutton and such law/matters was decided by . the Learned

- larger bench of Supreme Court in (1991 SCMR 1041) (relevant :
" at para 33 page 1092), Further more all necessary partles are

| arrayed in service appeal and same appeal is directly filed under' '

‘the specific law as decided by High Court Jn Writ Petition on
25/03/2014, which is binding upon respondents and at_ta.i‘ned its
finality and never challenged by respondents before proper forum . -

on the question/point of necessary party.

That respondents stated the factual position of the case before the

- Judgment dated 25/03/2014 passed by Peshawar High Court, but .

* they did not pomt out any law, or gave any thrng that ‘how

. appellant can be restricted from his legal right on the subject ?,

o)

while” it was decided on 25/03/2014 and High Court held that

remedy by way of service appeal before the Service,Trﬁi-bunal ‘-

is available to the aggrieved person (appella_nt) against ,the Lo
impugned Act, respondents side tracked the real issue_, because -~ -

* they have no defense in the presence of law, settled _by Suptenie '

Court and High Court. -

~ That 1espondents did not submit therr reply to the pomt and tried

to hush up the matter, factually case of appellant is qulte clear
and filed according to law decided by Supreme Court of Pakistan
and- the Peshawar High Court Abbottabad Bench, and” the




Jurisdiction point of law on the subject subjud1ce before this

' Honomable Tribunal, is- fmally settled by larger Bench of

‘ ‘Supreme Court of Pak1stan in her reported Judgment (1991 "

| SCMR 1041) (relevant at para 33 page 1092), after the relevant '

- law, respondent have no way to deny the rights of the appellant -

in any way.

That Appellant seeks the leave of this Honourable Tribunal to -
request additional grounds according to situation at"_the time of 3

arguments.

~ ON GROUNDS .

a)

d-h)

That the reply of the respondents are totally 1ncorrect and _
amb1guous also not relevant to the points raised in the appeal o

appellant reiterated the p0s1t1on taken in Para a-c of his appeal: - o -

That the case of appellant is very much clear and 1t i dlrectly L -'

. based on Supreme Court Judgment and comments of the .

respondents are totally incorrect, also not relevant to the pornts

raised in appeal and it is admitted facts that reply of respondents |

is totally incorrect and claim of appellant cannot be denied by the |

It 1s humbly prayed that this appeal may kindly be accepted along with L

respondents in the presence of Supreme Court Judgment as .
referred above, thus the posltion taken in Para (d-h) in appeal by -

appellant is reiterated. -

all back beneﬁts

Dated 22/07/2015  (Muhafimad Haroon)

Appellant in perso’n' l




