BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL.PESHAWAR N

-Appeal No. 917/2014

Date of Institution ... 04.07.2014
Date of Decision ...  05.12.2017

Muhammad Saeed Patwarai S/o0 Muhammad Umar R/o Mohallah Qazian, Tehsial
Pabbi, district Nowshera. :

(Appellant)
VERSUS
1. Assistant Commissioner-1I, Nowshera and 3 others.
' ' (Respondents)
MR. ABID ALI,
Advocate ---  For appellant.
MR. MUHAMMAD JAN,
Deputy District Attorney ; --- For respondents.
MR. AHMAD HASSAN, MEMBER(Executive)
MR. MUHAMMAD AMIN KHAN KUNDI MEMBER(Judicial)

JUDGMENT

AHMAD HASSAN, MEMBER.- '.Arguments of the learned counsel for

the pérties heard and record perused.

FACTS
2. The brief facts are that the appellaﬁt was appointed as Pétwari on
25.03.20(_)0. That one Malik‘l Israr ul Haq filed a complaint against the appellant.
~That inquiry proceedings Wére initiated against the appellant and upon conclusion
major penalty of reduction to lower stage in time écale was imposed on him vide
impugned order dated 01.01.2014. That the appellant preferred departmental
ap,pe;ﬂ which was rejected on 17.06.2014, he’nce,.the instant service appeal on °

04.07.2014.
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ARGUMENTS

3. Learned counsel for the éppellant argued that after conducting enquiry

major penalty of reduction to initial/lower stage in time scale was imposed on him

vide order dated 17.01.2014. Enquiry was not conducted in the mode and manner

prescribed in the rules. Statements of witnesses were not recorded nor opportunity

~ of cross examination was afforded to the appellant. Time frame as required under

F.R 29 was not mentioned in the impugned order and as such the same is illegal.

- Reliance was also placed on 2008 PLC (C.S) 921 and 1999 SCMR 2321.

4. On the other hand learned Deputy District Attorney argued that all codal

+

formalities were observed before passing the impugned order. He was treated

according to law and rules, hence, there is no illegality in the said order.

CONCLUSION.

5. Careful perusal of record would reveal that enquiry was not conducted in

the mode and manner prescribed in the rules. It is a well settled principle that in
case major penalty is to be iﬁposed then proper inquiry as prescribed in the fules
should be conducted by fully assoéiating the aﬁcqséd civil servant with inquiry
proceedings. There are many contradictions in the enquiry report. Statements
witnesses were not recorded nor opportunity of cross examination was afforded to

the appellant. Time frame as prescribed in FR 29 was not mentioned in the

impugned order dated 17.01.2014, hence, it is illegal. It can be safely said that

opportunity of fair trial was denied to him and was condemned unheard.




6. As a sequel to ébové, -thé appeal is ~accepted and the impugned order is set

~aside. The respondents are directed to conduct de-novo enquiry within a period of

90 days after receipt of this judgment. The issue of back benefits shall be subject

to outcome of the de-novo enquiry. Parties are left to bear their own ¢ ile be

consigned to the record room.

' L, e MEMBER
// %ﬁi WW/%’/’M |
(MUHAMMAD AMIN KHAN KUNDI) |

MEMBER
ANNOUNCED

05.12.2017
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<Y Order -

05.12.2017

"y ,05:12.2017

Counsel for the appellant and Mr. Muhammad Jan, Deputy District

Attorney for respondents present. Afguments heard and record perused.

Vide detailed judgment of today of this Tribunal placed on file, the
appeal is accepted and the impugned order is set aside. The respondents
are directed to ‘condqct de-novo enquiry witﬁin a period of 90 days after
‘receipt of this judgment. The issue of back benefits shall be subject to
outcome of the de-novo enquiry. Parties are left to bear their own costs.

File be consigned to the record room. /"

, Announced:

(AHMAD HASSAN)

| | //////42 o W 0, Member

(MUHAMMAD AMIN KHAN KUNDI)
’ Member

el




12.12.2016 Since 12™ Decembér, 2016 has been fdecléred as a public
holiday an account of 12" Rabi-ul-awal. Case is edjournedro
14.04.2017 before D.B. |
14.04.2017 - Counsel for the appellant present I\/’r Muhammad Ibrar,

Assistant Secretary and Mr. Abdul Jabbar ADK alongwrth Mr.

y

Kablrullah Khattak, Assistant AG for the respondents also present.

" Learned counsel for thef appellant requested for adjournmenf.

~ Adjourned. To.come up for arguments on 04. 08 2017 before D. B.

<+

(Ahmad Hassan) (Muhamma Amin Khan Kundl)
. Member o : Member
104.08.2017 B Counsel for the appellant and Asstt. AG alongwith Mr. Abdul

Jabbar, ADK. for the respondents present. Dhring the " course of

arguments it transpired that certain record is not available on file for

which the learned AAG requested to produce the same on the next date.
Adjourned To come up for such record and final hearmg before the D.B
on; 5 '12 2017.
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05.11.2015 ' Appellant with counsel Mr. Muhammad Jan, GP for respondents

present. Due to péucity of time therefore, 'arggments could not be ;

heard. To come up for érg@ments on l ] ——-’; r—z 0/6 ‘

Member ' ber

Counsel for the appellant and Mr. Mukhtiar Ali, Supdt. -

17.02.2016
B B alongwith Mr. Ziaullah, GP for respondents present. The learned
I\/lember (Executive) is on official tour to Abbottabad, therefore,
Bench is incomplete. To come up for arguments_bn [ & 2o ¥
ber
01.06.2016 Counsel for the appellant and Ziaullah, GP for respondents
A _present. Submitted Wakalat Nama and requested {gr adjournment. ‘1o
come up for e_u*gﬁmenl_s ()11@@2()].(5. ' '
Member
22.08.2016 . Appellant in person and Mr. Ziaullah, GP for respondents
\ X present. Appellant requested for adjournment. Request accepted.
(s AV

Chgirman
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. 26.03.2015

R

8.05.2015

29.07.2015

fipad

Appella,n!t in person and Mr. Mukhtiar Ali, Supdt. for respondent

No. 4 alongwith Addl: A.G for respondents present. Written statement on’

behalf of respondent No. 4 submitted While learned Addl: A.G ‘réqu'est_ed

for adjournment for submission of written reply on' behalf of remaining

respondents No. 1 to 3. Last opportunity granted. To come up for written

' reply/commenis on behalf of respondents No. 1 to 3 on 8.5.2015 before

$.B.

C}émn

App'e-lrlhant with counsel and Mr. Abdul Jabbar, AD alongwith

Assistant AG for respondents present. Written reply submitted, copy -

whereof is handed over to the learned counsel for the appellant for

rejoinder. To come up for rejoinder on 29.7.2015.

mber

A!?pgllam with counsel- and Mr. Mukhtiar Ali, Supdt
alongwith -Addl: AG for the respondents present. Rejoinder'
submitted on behalf f’f the app_ellant, copy whereof is handed over
to the respondent-department. Arguments could not be heard as

learned Member (Judicial) is on official tour 1o camp court D.L

Khan, thercfore, the case is adjourned o {"f /~2s) 5— for

"

Member

arguments.-
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S heard '1nd case ﬁle perused Through the mstanl appeal under

a -:--_,.'Sectlon-4 of the Khybcr Pakhtunkhwa Scrwce lubunal Act 1974

" -'the appcllant has lmpugned order dated 15 01 2014 passcd by

S EE .respondent N02 vtde Wthh the appellant was. awarded major ' ,

l_-the above referrcd 1mpu;,ned order appellanl ﬁled departmental

: _'appeal on 07 02 2014 whrch was also rcjected v1de ordcr dated

¢

Smce the matter penams to terms and COI‘ldlllODS of servrce

. L . ,' A4 .\ J )‘. ;
:of the appellant hence admrt for regular hcanng sub]ect to all legal
< ObjeCIIOl’IS lhe appellant is dlrected to deposrt the securrty amount

1-_-,and process fee wnthm 10 days Thereafter Notrce be. 1ssued to the

'~respondents for submrssron ef wrrtten rcply To comc up for wrltten

:':'::'_"reply/comments on 08. 12 2014

* - [ ? PRI N ST : N
’ C R - A ; P AR . v ~._'. . .'<. .'. ;.‘.;'ll. ._: .: P ‘-~__ AP A LT A ST I
T

24092014 e Thls case beputbeforetheFmal Bench ,\forf 1

} - . L ; » bChalrmann _ :
‘ . 08.:.12._2014 . C No one lS present on. behalf of the. appellant M/S Zahid. Gul P.S .

. g “ ARy '...:_i.f‘;;:%for respondent No 2 and Mukhtrar Ah Supdt for respondent No 4 w1thf
:;:'.‘-"."-'j:"f, L _. - .M, Muhammad Adeel Butt AAG for the respondents present The
g T ;"Tnbunal 1s mcomplete To come up for wntten reply/comments on |
26, 03 2015 ,: f Lo E :;;,..A .i :.. ) ﬂ : :
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FORM OF ORDER SHEET
. Court of . . : ‘
Case No._____~ 917/2014
S.No. | Date of order Order or other proceedings with"signatﬁré of judge or Magistréte
Proceedings ' '

1 2 | _ 3
1 - 04/07/2014  The app-eal of M‘r. Muﬁammad Saeed presentedlto-day
N ‘by Mr. Samin Ullah Advocate may bé entered in the Institution
register and put up. to the Worthy Chairman for preliminary

% ﬁeaﬁng,
: N R

. - 2. 8—7 -Xo /(, ' “This case is entrusted to Primary- Bench fof preliminary

"hearing to be put up there on
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- T‘” BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
: | PESHAWAR.

Service Appeal No. Qi H‘ /2014
Muhammad Saeed Patwari ............. JUTOUTUSRRRR (Appellant)
VERSUS

Assistant Commissioner-II, Nowshera.

And others............. e e (Respondents)
INDEX
S.No. Description of Documents Annex | Pages

1. | Service Appeal B ; A 1-6

2. | Affidavit } 7

3. | Addresses of the parties -8

4. | Copy of complaint A 9

5. | Copy of statement of appellant B 10-11

6. | Copy of inquiry report C . 12-13

7. | Copy of show cause notice D 14

8. | Copy of reply E 15

9. | Copy of order dated 15/01/2014 F - 16 .

10.] Copy of departmental appeal G 17-19

11.{ Copy of order dated 17/06/2014 of G 20

~ Hon'’ble Commissioner Peshawar

Division, Peshawar

12.| Wakalat Nama ] 21 :

Appellant
Through wﬂ

Dated: 01/07/2014 Samin Ullah .
Advocate High Court,
Peshawar. ' 5

Cell No. 0302-5935067




/_ n’

BEFORE THE KHYBER PAKHTUN KHWA SERVICE TRIBUNAL,

PESHAWAR.
Service Appeal No. 41"} 72014 v CRYREL
| W 07/2./.-..%&
Muhammad Saeed Patwari S/0 Muhammad Umar R/o-
Mohallah Qazian, 'Tehsil Pabbi, . District
Nowshera........ e : ................... (Appellant)
VERSUS |

B WA~

- Assistant Commissioner-II, Nowshera.
Deputy Commissioner, Nowshera.
Commissioner Peshawar Division, Peshawar.‘

Government of Khyber Pakhtunkhwa through Senior Member.

Board of Revenue...............ccocoooe (Respondents)

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974, AGAINST
ORDER DATED 15/01/2014 OF DEPUTY
COMMISSIONER NOWSEHRA ____ AND
17/06/2014 OF COMMISSIONER PESHAWAR
DAVISON, PESHAWAR, WHEREBY THE
PRESENT APPELLANT WAS AWARDED THE
MAJOR PENALTY OF REDUCTION TO LOWER
STAGE AND TIME SCALE BPS-09 WITHOUT
FOR ANY SPECIFIC PERIOD,

Prayer in Appeal.

On acceptance of this appeal, the ofder. of both the
lower Forums may kindly be set aside, be declare null and
void, and the appeal of the appellant may kindly be
accepted and the appellant may kindly be restore to his

own position with all back benefits.




‘%‘{es‘p—eétfully Sheweth: -

Y

The appellant submit as under:

That the appellant was appointed as Patwari on
25/03/2000.

That after appointment the appellant ‘performed his duty

at d1fferent places of District Nowshera according to the

adV1ce satisfaction of his supenors

That during performance his duty at Akka Khel Payan |
'one Malik Israr ul Haq file a complalnt against the h

appellant without any reason and for blackmeuhng the _

present appellant. (Copy of complaint is annexure “A”).

That a ‘show cause notice was issued the present.

appellant and statement of the appellant was recorded

22/11/2013. (Copy of statement of appellant 1S annexure
“B”)

That .then in the instant case the Assistant Commissioner

Nowshera conducted 1nqu1ry on 04/12/2013 1n -which

the present appellant was held responmble of the said

- 1llegal act and commission of the offence (Copy of inquiry |

report is annexure “C”).

That then from the .office of Deputy Commissioner

Nowshera a show cause notice was issued to the present

appellant on 31/12/ 2013 (Copy of show cause notice is

attached as annexure “D”).

v el Wy
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That the prgsent ““appe‘lléﬁ_n‘\c" ‘submit the reply of show

cause notice on 01/01/2014. (Copy of reply is annexure

.“E”) .

That after completing the process of the inquiry, the

Deputy Commissioner Nowshera awarded majof penalty

to the present appellant of reduction to lower stagé and

time scale BPS-09 on 15/01/2014 without any spcciﬁc _
~ period. (Copy of order dated 15/01/2014 is annexure “F”)

That the present appellant file a departmental appeal

. before'reSpondentANo. 3. (Copy of departmental appeal is

attached as annexure “G”).

That after hearing the Commissioner Peshawar Division,

- Peshawar, rejected the appeal of the appellant on

17/06/2014 and the order of Deputy Commissioner was
maintained. (Copy of order dated 17/06/2014 of Hon’ble
Commissioner Peshawar'Divisidn, Peshawar is attached,

as annexure “H”).

That the pr'esént appellant aggrieved from the order of

Hon’ble Deputy Commissioner Nowshera and order of the

Hon’ble Commissioner Peshawar Division, Peshawar and

from the findings of Assistant Commissioner NoWshefa
has come to this Hon’ble Tribunal with this appeal
amongst the following grounds for set aside the orders of

learned Lower Forum:

B T
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¢ ‘ROUNDS 14

A, That both orders ‘and of respondents No. 2 and 3 are

|
' l
-
against law, agalnst general rules and against service
principals of law, h‘:ence untenable in the eyes of law.
| | |
B. That both orders of learned lower Forum are against the

|
service law and procedure.

|
C. - That both orders a'nd judgments of learned Lower Forum
are ineffective uporil the rights of the present appellant.
D. That both order and judgments of learned Lower Forum
are of similar nat121re and liable to be dismissed or set
asicle. Ii
‘ !

- E. That both the lear!ned Lower Forum totally ignored the
- status of the present appellant and héve passed an illegal'
“order and for thHis main reason both orders and

judgments are not Ipajntmnable. a%hd\gseet aside. |
F. ©  That both orders .fi;lnd judgments of Lower Forum are
| against law and aga:inst general pfincipals of law because
both learned Lowefi Forum has not maintained in their
judgments the - tenure of the said major penalty which -
- awarded to the appellant by respondent No. 1 and for
this main and most important reason, both orders and

judgments are not maintainable and liable to be

. dismissed/ set aside.




Agiﬂ/

That the orders and judgments of learned Lower Forum

are the result of misreading and non-reading of record of

this case.

That in the instant case the inquiry officer (Additional
Assistant Commissioner-1I, Nowshera) has neither
conducted inquiry properly nor according to law and not

according to the procedure.

That no notice was giving by the concerned officer to the

present appellant before conducing inquiry and which is

very clear from the record of the instant case.

That no opportunity of hearing was giving to present

- appellant and no opportunity was given to the appellant

for his own defence, furthermore, it is very clear from the
finding of the inquiry officer and from the record of this

case.

That no true facts were recorded at the time of recording

of statement of the present appellant.

That the finding of the inquiry officer/ inquiry report is

“not true nor according to procedure but the mnquiry .

officer recorded/ written himself all the finding of the
inquiry report which is very clear from the record of -
instant case and more clear ffor_n the statement of the

present appellant.

That both the learned forum totally ignored the status of

the present appellant and both the learned Lower Forum

| ignore of the tenure of services of the appellant and has




7

pass an illegal', order against appellant and for this main

~and most important reason both orders of learned Lower

" Forum are not maintainable and liable to be dismissed/

set aside.

- That any other ground may taking at Athc “time of

arguments, with the kind permission of this Hon’ble
Tribunal. |

It is, therefore, most humbly prayed ‘that. the
judgments -and order of both the' lower forums may

kindly be set aside, may kindly be declare as null void,

~ and the appeal of the appellant may kindly be accepted
and the appellant may kindly be restore to his own

position with all back benefits.

Through w

Dated: 01/07 /2014 Samin Ullah -

Advocate High Court,
Peshawar.
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~ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
e ~ PESHAWAR. o |
Service Appeal No. /2014
oo ) ' ‘ .
Muhammad Saeed Patwari ....................... (Appellant) .
' VERSUS

Assistant Commissioner-II, Nowshera.

And others................ PP {(Respondents)

AFFIDAVIT

I, Muhamr’nad Saeed Pétﬁvari S/o Muhammad UrnarR /o
Mohallah Qaziém, Tehsil Pabbi, District Nowshera, do_her'eb"ygj,
solemnly affirm and declare on oath that all the contents of
‘the accompanying Service Appeal are true and correct to the

best of my knowledge and belief and nothing has beer-lv

concealed from this Hon’ble Tribunal. o L
. (’,’"/ |

DEPONENT
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

~_ PESHAWAR.
Service Appeal No. /2014
Muhammad Saeed Patwari ......................... IR (Apﬁellanf)
VERSUS
Assistant Corﬁmissioner-II, Nowshera. .
And“oithers ...................... A.'............................_....(Resp‘on'dents) |

ADDRESSES OF THE PARTIES

APPELLANT:

Muhammad Saeed Patwari ‘S/o Muhammad Umar R/ 0
Mohallah Qaz1an Tehsil Pabbi, District Nowshera

RESPONDENTS

1. Assistant Commissioner-II, Nowshera.
2. Deputy Commissioner, Nowshera.
3. Commissioner Peshawar Division, Peshawar.

- 4. Government of Khyber Pakhtunkhwa through Senior Member
Board of Revenue.

Through ® /
Dated: 01/07/2014 : Samin Ullah

Advocate High Court,
Peshawar.
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— Office of the e
Deputy Commissioner

1 "
Nowshera. .
(Office Phone#0923-9220099, 1Fax#0923-9220159, Emuail: dconsrpk@yahoo.com)

SHOW CAUSE NOTICE

I, Zaka Uilah khaitak Deputy Comiissioner Nowsnera, as competent autharity, under the
~ Khyber Pakhtunkhwa Government Servants (Efficiency and Discipline) Rules, 2011, do
i - hereby serve you, Muhammad Saeed Patwari Halqa Aza Khel Payyan as foilows:

1. That consequent upon the completion of inquiry conducted agamnst you by the
' Inquiry officer / Additional Assistant Commissioner -ll Nowshera for which you

were given opportunity of hearing vide summon No. Nil dated 21-11- 2013.

On going throhgh the finding andrecommendation of the inquiryofﬁcer, the
material on record and other connected papers including yours defence before

the Inquiry officer. | am satisfied that. you have committed the following

acts/omissions.

a.  Guilty of misconduct. :
b.  Guilty of corruption. !
As a result thereof, I, as com;ietent authority, have tentatively c!ecided to impose
upon ycu the major penalty by réducing to the initial/ lower stage in time scale uncer
rute 4 (1){b)(i) of the Khyber .‘F?akhtunkhwa Government Servants (Efficiency and

Discipline) Rules, 2011". X

. You are, thereof, required to shcﬁW'caanse as to why‘ the aforesaid pznalty should not

be imposed upon you and also irftimaie whether you desire to be heard in person.

.. if no reply to this notice is raceivad within seven days of its deiivery, it shall he
presumed that you have no defence to putin and in that case ex-parte action shall e
taken against you. ;

i

. A copy of the finding of Inquiry O;rﬁcer is enclosed. }\!\
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N7 Office of the \X‘\Q\

Deputy Commissioner ¢ Y/
Nowshera. S
(Offic.c Phone#0923-9220099, Fax#0923-9220159, Email: deonsrpk@yahoo.com

IBYEN January 2014

OFFIiCE ORDER

No. £o-€) /DK/DCINSR/2014.  Whereas an inquiry Enitié‘;eu against
Muranimad Saeed (BPS- 09) Patwari Halq: Aza Khel Payyvan on the comma'.m of Malik
tsrar ul Haq Awan received through Board of Revenus, Revenue & Estate Department,
Govarnment of Khyber Pakhtunkhwa lettc. No. Estt:Vli/israr-H/Comp/Nowshera/19360
dated 28-10-2013

And whereas Inquiry Officer/ Addmonal |Assistant Commissioner —l| Nowshﬁra reporied

that the complaint is based on. fact and 'ecomimended major penalty to. the accused
patwari.

Whereas the undersigned issued showuause notice to:the above named p atwari on

31-12-2018, regarding imposition of majcz penalty and the reply found no i zatisfactory _
submitted by him on 1-1-2014. , -

Now therefore, | Zake Ullah Khatak Depg y Lommassmner Nowshera, being compatent
authomv in exercise of powers com‘e. ed upon me .under section J(1)( ) (i) of
Caovernment of Khyber Pakhturikhwa Se vants (Efficiendy ard Diss 044

........ 58] _Juuuayu nv/ .\d.\.o 2073
agrees with inquiry officer and direct by redicing to the iu!tlal llower stage in time scale
(8P5-09) of patwari Muhammad Sizeed wnh immediate effect.

' : ' Deputy(;o nssmren

Nowshera }5

Even No & date:

Caopy forwarded tor-

- The Additional Denuty "‘ommissionér Nowshera.

2- The Assisiant Cormissioner Nowshea.

3- The Assistant Secretary (Establtshm :nt), Board of Revenus, Khyter Pakhtunkhwia
. Peshawar w/r to 1.3 memo No Estt; \/rI/israr-H/Co'nn’NowsheraM 93 50 dated 28-10-
-2013. o

4- The Additional Assistant Com mssaogL r—lt / Inquiry Officer Nowshera _

5- The Accounts Officer, Deputy Comm 'ssioner Office Nowshera for necessary action
-with regard of reducing to the mltlal iower stage in time scale (RPS- -09) accuse-t
.official. :

8- .The Tehsildar Nowshera. . oo

7- Official Conzerned (Muhamm:ad Sae2d Patwari Malqa AZA Khel Pay\*"m

e F E\"//f U
i S AN . !\\*\q,
; Deputy Continissiond
n
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Subject: -

w

X
WA

— |

The Worthy Commissioner
Peshawar Division, Peshawar

- DEPARTMENTAL APPEAL/REPRESENTATION AGAINST THE
ORDER __ DATED _ 15-01-2014 PASSED BY DEPUTY
COMMISSIONER NOWSHERA VIDE WHICH THE APPELLANT
WAS AWARDED MAJOR PENALTY OF REDUCTION IN TIME
SCALE TO INITIAL/LOWER STAGE

! )

The Applicant request and submits as under:-

ith  utmost respect | submit my grievance viz-a-viz the

allegations levelled against me by one Malik Israr.

1)

‘That the allegations levelled against the Appellant were very

mueh 'irrationali, unreasonable and reflect the mala-fide of the
said person. The learned Inquiry Officer had also disag'reedv in
respect of all allegations of demand of fee/tax, as 10 thousand
per marla and Lhe same has been discarded.

That despite the clear-cut observations of lnquify Officer in
respect of the allegations of demand of 10 thousand payment
of tax for per marla of the purchased p’ro’pe'r_ty; then the rest of
the allegations fall to the ground 'automatical’l'y as there ie a
famous saying (Falsa in UNO Falsa in Omni bus) and the

respected Deputy Cemmis'sioner Nowshera overlooked the

mqun'y report

Ly




]
A3

2)

5)

7

\3

That the findings of the inquiry cfficer in respect of the

-

R

payment of Rs 45 thousand to the Appeltant is not supported

and substantiated by any material or statement, in fact the

actual Government tax was received and deposited the rest of

the allegations are totally concocted and manipulated, but the
said exaggerated allegations were given unnecessary
importance, which not only dis-carriage the public functionary
but also aﬁake them unsafe in the performance of their dut;es.

That the other alleg..iions against the Appellant was regarding

g
P

his absence from office but the explanation stated before the .

inquiry officer not only convinced him, but it was observed

that since the Appella"nt was under suspension and no inquiry

‘was carried out in respect of that allegations, hence the

recommendation of inquiry officer is not based on true fact

and figure and have been misread and have draw incorrect

conclusion.

That the reply and explanation of the Appellant was not given
due weight; rather exaggerated twisfed and budged figure of
complainant were ’given undue importance.

That the Appellant has unjblemished service record'aind the

atiegations against him are concocted and engineered.

That the respected Deputy Commissioner, Nowshera tompetent

authority considered the recommendation of the inquiry officer

without looking mto the materlal and apphcatlon of judicial
§°

mind.
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... - 10) That the Appellant has 053

N

- forming h]S opinion whlle makmg the recommendatzon and the

'competent authonty also con51dered ‘the recommendation

e w1thout appllcatlon of ]UdlCIal mind to the matenal

9) That no proper mqmry was conducted by the Inqurry Ofﬁcer

and the whole process was camed out in utter haste.

is-settling his score with Appellant to compel the Appellant"_to' |

subjugate the illegal demand.

"'411) That true version of the Appeliant was not recorded by -the

~ inquiring officer and the sarne prejudice the Appellant.

It is, therefo're most humbly 'prayed;’that' |
, on acceptance of thlS department appeal the order of. learned
Deputy Commlsswner Nowshera dated 15 01- 2014 be set as1de and

| 'the Appellant be relegated to pre 15th January, 2014 posrtlon

4
F

&Q()/ . Yours sincerely,

VI (MUHAMMAD SAEED)
J\// S/0 Muhammad Umar
: - Mohallah Qazian
Tehsil and District
Nowshera

~ That pick and choose ha§ been made by the Inquiry,Office'r, in

service career and the complainant

Dated:-07-02-2014 CNIC # 17201-2232744-1
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. IN THE COURT OF
i( J . COMMISSIONER PESHAWAR DIVIS}\ON
a  PESHAWAR
{
APPEAL NO: 19[201
DATE OF INSTITUTION: 07.02.2014 .
DATE OF DECISIbN 17.06.2014 : i

Muhammad Saeed Patwari s/o Muhammad Umar Mohallah Qazian Tehsil & District

Nowshera.......o..o.ooooiiiiiiiiivi PO PUUPPPPUNt (Appeilant)
VERSUS '
Deputy Commissioner Nowshera............. L e s (Respondent)
ORDER | ;

My this ordervwill digpdse off the instant departmental appeal of the appellant
against the Deputy Commissioner Nowshera order bearing No. 60-67/DK/DC/NSR/2014 dated
15.01.2014, whereby he was awarded major penalty of reducing him to the initial/lower stage in
time scale(BPS-09).

Brief facts of the case are that the Deputy Commissioner Nowshera appointed Addl:

Asswtant Commissioner-1l Nowshera as Enquiry Officer to enquire into the allegations leveled by

the complainant Malik Israr-ul-Haq against the appellant in his complaint of charging extra

amount of Rs. 26000/. The Enquiry Officer conducted enquiry, whereby the appellant was found

guilty of taking Rs. 45000/- in cash and not,Rs. 35000 from the complainant, out of which he

deposited Rs. 9000/ in National Banl< on azcount of taxes {receipt available) and Rs. 9000/ - as
¢

District Council fees {receipt’are not av_.mable with the appellant) while theé remaining amount of

- Rs. 26000/ - was retained by the appellant, whlch he later-on returned to the complainant after a

complaint w"as.made ‘before Tehsildaq. The Enquiry Officer recommended the appellarnt for major
penalty. The Deputy Commissiorier Nowsh”éra agreed with the recommendation of the Enquiry
Officer and vide 1mpugned order dated 15.01.2014 awarded him major penalty of reductton to
lower stage in time scale BPS-09.

Appellant present and heard. Comments received from Deputy Commissioner
Nowshera also perused.

Perusal of the record reveals that the allegation of charging extra amount by the
appellant from the complaxnant for execution of his mutation has been proved, as the appellant
himself admitted thxs fact in para-4 of cross questions of Enquiry Officer that he took Rs. 35000/-
in cash from the complamant and returned Rs. 26000/- after filing a complaint before Tehsildar
against him. Moreovgr the appellant ; zwas required to have asked the complainant to 'deposit the
tax amount hlmself *n:teau of mmmg ‘cash amexint from the complainant, thus also v101atcd the

4
Government’s reforms 1mt1at1ve programs of rootmg out corruption from the revenue department

! i

Keepmg in view the above, facts, I see no reasons to interfere in the impugned
order of the Deputy Comm1sswner Nowshera dated 15.01.2014 which is thus upheld The appeal
' in hand stands reJected being not maintainable. File to GRR,

]
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i BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
| e * . H
: PESHAWAR
L  Service Appeal No. 917/2014.
| : Muhammad Saeed Patwari Tehsil Pabbi District Nowshera.
| .
VERSUS
Senior Member, Board of Revenue, Khyber Pakhtunkhwa, and others.
[ _ COMMENTS ON BEHALEF OF RESPONDENTS NO.4.
| Preliminary objection.
1. The appeal is not competent in its present form.
2. That appellant has got no cause of action.
3. Thatappeal is bad due to mis-joinder/ non-joinder of necessary parties.
4. That appellant is estopped by his own conduct.
( That appellant has not come to the Tribunal with clean hands.
D onesers
D R 1. Pertains to record. .
\
‘ o"7 2. Pertains to record.

Relates to respondent No.2.

=

4. Relates to respondent No.2.

5. Cortect  to  the extent that enquiry was conducted by the

. Assistant Commissioner, Nowshera whereby the appellant was held responsible
of illegal act and commission of the offence (Annexure-A).
|
|
I

0. Relates to respondent No.2.

7. Relates to respondent No.2.
| , . ' .
; 8. Incorrect. The penalty was imposed upon the appellant -on the basis of

recornmendation of the Enquiry Officer strictly in accordance with law and

rules.
9. Relates to respondent No.3.
10. = Relates to respondent No.3.

. The Appellant has got no cause of action to file instant appeal.

sVl
930




:

GROUNDS.
, . _

A.  Incorrect. The ordegof the respondentsNo.2 & 3 are according to law.

3. As replied above.

C.  Incorrect. No discrimination has been done and the appellant was treated
according to law.

D, Incorrect. All the proceedings have been carried out in accordance with law.

k. As in para ‘D’ above.

I7. Incorrect. The penalty was imposed upon the appellant on the basis of
recornmendation of Enquiry Officer strictly in accordance with law.

G. Incorrect. ,The order is according to law.

H. [ncorrect. The Enquiry Officer has followed the law and procedure on the
subject.

[.  Relates to respondent No.2.

Y. Relates to respondent No.2.

K.  Relates to respondent No.2.

L. Incorrect. That the findings of the Inquiry Officer is true and according to
laid down procedure. '

M.  Incorrect. The ordegpassed by the Respondent No.2&3 are according to law.

N.  The replying respondent secks permission of this honorable Tribunal 1o raise

additional grounds at the time of arguments.

fv 1s requested that the appeal may be dismissed with cost.

—
Respondent No.4.

EstVII
931




' 2- . That the appeal of the appellant is based on conjectures.

.__s"

BEFORE T]lE KIIYBER PAK]EITUNKHWA
SERVICE TBIBUNAL PES]IAWAB |

Service Appeal No:-._ . 2014. - :
Mohammad Saeed Patwarz S/0 Muhammad Umar
R/o0: Moh: Qazian Tehsil Pabbi District Nowshera.

- ('App.ellant)
VERSUS

1-Assistant Cdmmi.ssioner—ll, Ndwshera._
2-Deputy Commissioner, Nowshera.
3-C0mmissioh_et Peshawar Division Peshawar. ,
4-Government of Khyber Pakhtunkhwé through Senior Member, Board.
of Revenue. | | |

| (Respondents)
PARAWISE JOINT REPLY ON BEHALF OF
RESPONDENTS NO 01 TO 04

Respectfully Sheweth:-
It is submitted as under:-
PRELIMINARY OBJECTIONS:-

1-  That the appeal in hand is not maintainable in the eyes of law.

3- That the appeal of the appellant is based on malafide.
4- That the appeal of the appellant is against the law and facts.
5- That the instant appeal is barred by law. '

ON FACTS:-

1-  ParaNo 1 is correct.

2- Para No 2 needs no reply.

3-  ParaNo 3 is incorrect. The compléint made by the compl
Israr ul Hagq is based on true facts and circumstances an I

fully involved in misusing his official authority and cor






Para No -4, that. stateme;it made by the appellant pértaining to show

4-
 cause "notice_l is baseless, only to-save his own skin from proved
charges. Moreo{/ér, the entire proceeding has been conducted strictly
‘ in‘ accordance with law.

5-  -ParaNo 5 is correct. Inquiry was conducted according to the law and
rules and ﬁﬁding based on true facts of the relevant record which all
goes against the éppeilant-.

6- Para No 6 is correct. Show cause notice was issued according to the

| law. - . _
7- Para No 7 is correct. Reply made by the complainant was baseless, |
~and no cogent reply was brought on record in support of his
. innocence. | o _
8- | In reply to Para No 8 the order passed / penalty imposed' by the
Deputy Commissioner NoWshera is perfectly right and in accordance |
'with the Khyber Pakhtunkhwa Servants (Efficiency and Discipline)
Rule, 2011 Rule 4 (D(b)(i).
Para No 9 is correct. - |
| 10- . Para No 10 is correct. The Departmental Appeal of the appellant was
righl:ly~ dismissed by the Commissioner Peshawar Division, Peshawar
and maintained the order of Dephty Commissioner, Nowshera. |

11- Para No 11 the appellant has got no cause of action to file instant
appeal.

REPLY ON GROUNDS:-

A- Paa A is incorrect. Both -the orders a.ré based on true facts and
ziccording to law.”

B-  ParaB is incorrect.

C-  Para C is incorrect, as both the orders are passed by the competent
authorities. | :

" D- Pafa D is incorrect. As replied above.
E-  ParaE is incorrect. Both the orders are passed in accofdance with law
| rules hence maintainable in the eye of law.
F.  Para F is incorrect. Both the orders and judgments are pas_se-d by -
- competent authorities‘ as per Rule 4 (1) (b) (i) of Khyber Pakhtunkhwa
Servants (Efficiency and Discipline) Rules 2011, |
G. ParaGis incorrect. Both the orders and judgments are made on the

basis of relevant record. : - C...P/3
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Senior Member Board of Revenue  Commissigner Peshawar Division

Para H is incofrect All the legal formalities under the law and-.

procedure were fulﬁlled

- Paralis 1ncorrect Appellant was properly 1nt1mated through summon
‘and acknowledge by the Appellant. (Annexure -A)

Para J is incorrect. Full opportunity was given to the- appellant.

Appellant recorded his statement and submitted answers to. the
questions put by the inquiry officer — Appellant in his statement and
answers has confessed his guilt. (Annexure -B).

Para K is incorrect. As replied above.

~ Para L is incorrect. Inquiry was conducted according to law and

procedure.
Para M is incorrect. Both the orders and judgments are passed

according to law and procedure by the competent Authorltles as

provided by Rule 4. (1)(b)(1) of Khyber Pakhtunkhwa Servants

(Efficiency and Discipline) Rules’2011. A
In reply Para N that the respondents seek permission. to raise

Additional grounds at the time of arguments.

IT IS THEREFORE, MOST HUMBLY REQUESTED

THAT THE APPEAL OF THE APPELLANT MAY
KINDLY BE REJECTED AND THE ORDER PASSED
BY COMMISSIONER PESHAWAR  DIVISION,
PESHAWAR AND DEPUTY COMMISSIONER,
NOWSHERA BE MAINTAINED. |

RESPONDENTS

Khyber Pukhtunkhwa - - Peshawar

SEMIT HT MTR M
BOﬂl‘d of &mvaﬁzz

Khyber Pakh unkhwa-

%wmﬂm

Deputy Cominissionér, Nowshera  Additional Assistant t‘"ommzsszoner

II Nowshera.

Dated: 07-05-2015.
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" BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
Service appeal No.917/2014
Muhammad Saeed Phatwarl.....................o Petitioner
Vs
- Assistant Commissioner 2 Nowshera etc................... Respondent

REJOINDER ON BEHALF OF APPELLANT ON
PARA WISE JOINT REPLY ON BEHALF OF
RESPONDENT NO.1TO 4

Respectfully Sheweth,

Appellant submit as under:-
Preliminary objection on reply of respondent no. 1 to 4:

. That the appeal in hand is maintainable in the eye of law.

[N

2. That the instant appeal is within time.
3. That the appeal in hand is 'corre‘ct in its present form.

4. That the appeal of the appellant is according to -law,
according to general rules and according to the general
principal of law. '

5. That the réspondent has not come to this Hon’ble Tribunal
with clean hands.

6. That the respondent concealed all facts of the case from this
Hon’ble Court.
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7. That the order dated 15-01-2014 and 17-06-2014 of
respondent are against, against the general rules and against
general principal of law.

. That the order of respondent is against principal of natural
justice.

. That the respondent totally ignored the status of the
present appellant and totally ignored the duration of the
service of the appellant and were announced illegal and
unlawful order against the appellant furthermore the order
of respondent are summarily nature nor maintainable in the
eye of law and both order are liable for dismissal because
the respondent has not mention any duration of the penalty
which they awarded to the present appellant.

10. That the present appellant has come to this Hon’ble Tribunal
with clean hands and have a good strong and prima facie case
against the respondent.

ON FACTS:-

a. Para No. 1 of the reply of respondent no. 1 to 4 needs no
comments. '

Para No. 2 of the reply of respondent needs no comments.

 Para No. 3 of the appeal is correct while Para no. 3 of the
reply is incorrect hence denied from its status.

Para no. 4 of the reply is incorrect furthermore the entire
proceeding of the inquiry has not conducted according to
law and according to the General Principal of law.

Para No. 5 of the reply is incorrect furthermore the inquiry
was not conducted according to law and according to the
General principal of law furthermore that no opportunity




4 - - -

_would be given to the present appellant for his woyre
\\x\/é@ffence. \

f. Para No. 6 of the reply need no comments, the detail
comments would be given on above Paras.

g. Para No. 7 of the reply of respondent no. 1 to 4 needs no
comments furthermore the order respondents in against
General Rule.

h. That in respect of Para no. 8 of the reply respondent no. 1 to
4 status by this rejoinder that the order of respondenkt are
not maintainable and both orders of respondent are against
principal of natural justice because both the lower forum
has don’t mention any duration of the penalty which they
awarded to the present appellant and for this main and
most important reason both order against law, against
General rule and against General principal of law.

i. That para No. 9 of the reply need no comments.

j. That in respect of Para No. 10 of the reply the present
appellant status before this Hon’ble Tribunal by this
rejoinder. That both orders of respondent are against law
and are against principal of Natural Justice.

k. That in respect of Para no. 11 of the reply that the present
appellant has got cause of action to file the instant appeal
furthermore the present appellant has a good strong and
prima facie case against respondent.

GROUNDS:

i. Para A of the reply is incorrect both orders of respondent
are against law and against general rules of law.

ii. Para B of the appeal is correct one why Para No. B of the
reply of respondent is incorrect.

!

. ' . :
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iii. Para C of the reply is incorrect both orders of respondent
are in effective upon the rights of the present appellant.

iv. Para No. D of the appeal is correct one while the para No. D
of the reply is incorrect in its present form.

v. Para No. E of the appeal is correct one while the Para No. E
of the reply of respondent is incorrect both orders of
respondent are against law and against principal of law and
for this main reason both order lower forum are not
maintainable in eye of law.

vi. Para No. F of the appeal is correct while Para No. F of the
reply is incorrect and the detail of reply would given on
above mention paras.

vii. Para No. G of the appeal is correct while Para No. G of the
reply is incorrect in its present form.

viii. Para No. H of the appeal is correct while Para no. H of the
reply of respondent is incorrect.

~ix. Para No. | of the appeal is correct while Para No. | of the
reply is incorrect in its present form furthermore that inquiry
was .not conducted according to law, according to the
General Rule and it’s Principal.

x. Para No. J of the appeal is correct while the Para No. J of the
reply is incorrect furthermore that at the time of inquiry no
opportunity would be given to the preset appellant for his

J

wound offence.

xi. Para No. K of the appeal is correct one while Para No. K of
reply is incorrect in its present form.

xii. Para No. L of the appeal is correct while Para No. L of the

reply of the respondent is not correct in its present form.

i St - S - LT

-
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“Para No. M of the appeal is correct in its present form

while Para No. M of the reply of respondent No. 1 to 4 is
incorrect in its present form furthermore both orders of
respondent dated 15-01-2014 and 17-06-2014 are against
law, against General rule and against the Principal of
Justice.

That in respect of Para No. N the present appeII:’:\nt status
before this Hon’ble Tribunal that any ground an objection
would be arise upon the reply of respondent No. 1 to 4 at
the time of arguments with kind permission of this Hon’ble

Tribunal.

It is, therefore, most humbly prayed that acceptance of this

rejoinder and acceptance of the instant appeal both orders of
respondent may kindly be set aside and may kindly be declared
as null and void and the present appellant may kindly be
restored on its won possession. '

v
Appellant
Muhammad Saged Phatwari
Through .

Dated: 29/07/2015 ~ Sami Fllah

Advocate High Court
Peshawar |

AFFIDAVIT:

I, Muhammad Saeed Phatwari
Mohallah Qazian Tehsil Pabbi District Nowshera do hereby solemnly
affirm and declare on oath that all the contents of the rejoinder are true
edPe and behct and nothing has been

3 Nyt A /
i8¢ v

ponent

S/0  Muhammad Umer R/o
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‘ KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Nod6L O st |  Dated ©7/12/2017

To é

The Deputy Commissioner,
Government of Khyber Pakhtunkhwa,
Nowshera.

Subject: "JUDGEMENT/ ORDER IN APPEAL NO. 917/14, MR. MUHAMMAD SAEED.

I am directed to forward herewith a certified copy of Judgment/order dated
05/12/2017 passed by this Tribunal on the above subject for strict compliance.

Encl: Aé above

REGISTRAR
KHYBER PAKHTFUNKHWA

SERVICE TRIBUNAL
. PESHAWAR.

e




