Sr. | Date of Order or other proceedings with signature of judge or Magistrate
No |order/ '
proceeding
S
1| 2 3 <3

A

% 12.10.2018

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

Service Appeal No. 835/2014

‘Date of Institution ... 11.06.2014
Date of Deciston - ... 12.10.2018.

Zawar lussain No.2203, Constable Posted at PS Mardan, District
~ Mardan. :
Appellant |

Versus : '

Inspector General of Police Khyber Pakhtunkhwa Peshawar.
. -Deputy Inspector General of Police Mardan Region Mardan.
. Deputy Police Officer District Mardan.

& LN

Respondents

Mr, Muhammad Hamid Mughal 4 ----—-Member
Mr. Muhammad Amin Kundi Member

JUDGMENT
MUHAMMAD HAMID MUGHAL, MEMBER. -..

1. Learned counsel for the appellant and M-r. Riaz Paindakheil
learned Assistant Advocate General alongwith- Mr. Atta Ur
Rehman S.1 legal for the respondents present.

2. lh(, appellant (Ex-Constable Police Department Mardan)
has filed thc p_réé,ent appeal u/s 4 of the Khyber Pal(htunkhwa‘
Service ‘Iribunal Act, 1974 a.ge-l}nst the order dated 05.03.2013
whereby 111%1301‘ punishment of dismissal from SQI‘ViCC'\Vas'::jc_lwardt‘d; | ‘

to the appellant on the ground of absence from duty for a period:of:}t;
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one hundred ninety thr:c'eﬂ (193) days at different intervals. The
appellant has also challenged the order dated 14.10.2013 through

which his departmental appeal was filed by respondent No.2.

-~

3. Learned counsel for the appellant argued that the house of

the éppellam was destroyed due to floods of 2011 and as such he
was forced to reconstruct his house moreover the mother of the
appellant was also seriously ill and there was no one to take care of
her except appellant and therefore was absent from duty. Further
argued that the absence of appellant was never intentional and the
reason was brought into the notice of the 1'espo_n'dg-_:nts'. Further
argued that the appellant had ﬁA\'fe (05) years length of servi‘ce at his
credit whén the impugned order was passed. Further argued that
the appellant is sole bread earner of his family and there is also no
allegation that hL travelled abroad for the purpose of job. Learned
counsel for the appellant vehemently stressed that the impugned
punishment of dismissal from service awarded to the appellant is

extremely harsh and excessive.

4, As against that learned Assistant Advocate General argued

that the appellant remained absent from duty without any
application and permission and series of Show Cause Notices were
issued to him. Learned Assistant Advocate General admitted that

Loy

the appellant has no history of travelling abroad howev

argued
that the appellant deliberately remained absent 'I’t_);‘ almost two

hundred (200) days and as such the impugned punishment order |

was rightly issued.
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. Arguments heard. I'ile perused.
6. There is no dispute that ther appellant remained absent from

-

duty at different intervals between the year 2011 to 2013 as
mentioned in his dismissal order (original impugned order).
Documents available with the written reply of the respondents
reﬂc-;ct that Show Cause Notices were also issued to the appellant
due to his absence {rom duty, hence in the circumstances of the
case learned counsel for the appellant could not demonstrate that
the appellant was wrongly punished. However the appellant is a
low paid employee and there is also no dispute that the appellant
had already served for five (05) years in the respondent department
when the impugned punishment order was is‘sued and that there is
no allegation of corruption against him moreover the stance of the

appellant is that due to the floods in the year 2011, his house was

destroyed and his mother was also seriously ill and for that reason

he could not attend to his duties. In the stated circumstances, the
S
argument of learned counsel for appellant that the major penalty of
dismissal from service is extremely harsh and excessive, seems
genuine. Consequently, for the purpose of safe administration of
justice, the impugned major penalty of dismissal {rom service is
modified and converted into major penalty of reduction to lower
stage in time scale for a period of five (05) years. Resullantly the

appellant is reinstated in service. All the absence period and the

intervening period shall be treated as leave without pay. The

’

present service appeal is accepted in the above terms.: Parties are |




left to bear their own costs. File be consigned to the record room.
- BN < e /\ :
(“-. ‘l
'\ ey 7 H R B o- . ?
(Muhammad Amin Kundi) (Muhammad Hamid Mughal)
‘Member - Member

ANNOUNCED

12.10.2018




09.10.2018 - Appellant in person and Mr. Riaz Paindakheil learned

| Assistant Advocate General alongwith Mr. Atta Ur Rehman S.I

legal for the respondent present. Representative of the respondents

| » again requested for time to furnish IBMS Travel History of the

| appellant. Adjourned. To come up for further proceedings/order
| on 12.10.2018 before D.B.

N B

Member - Member
12.10.2018 | | carned counsel for appellan\t/and Mr. Riaz Paindakheil learned

~Assistant Advocate General present. Vide separate judgmentlof today
of this "I'ribunal placed ‘on file, the impugned major penalty of
dismissal from service is modified and converted into major penalty of
reduction to lower stage in time scale for a period of five (05) years.
Resultantly the appellant is reinstated in service. All the absence period
and the intervening period shall- be treated as leave without pay. The
present service appeal is accepted in the above terms. Parties are left to

l
o : M.Mq )y /zbfvmaﬂ gI/e(fJ

bear their own costs. File be consigned to the record room.

Lo (R/ |

(Muhammad Amin Kundi) (Muhammad Hamid Mughal)
- Mcember - Member
- ~ ANNOUNCED

12.10.2018
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. 16.07.2018

i

06.09.2018

24.09.2018

" Clerk to counsel for the a}]:;pellant present. Mr. Atta ur
Rehman, SI alongwith Mr. Muhammad Jan, DDA for respondents
presént. Arguments could not be heard due to general strike of the

Bar. °Adjourned. To come up for arguments on 05.09.2018 before

DB. ‘ R /
-. .
(Ahﬁﬂl/e{ssan) |

' (Mulﬂammad Hamid Mughal)
Member d Member

Leér;ned counsel for the appellant and Mr. ‘Riaz Khan
' Paindakk{e_il learned Assistant Advoc'_ate General alongwith Mr. Atta
Ur Rehman S.1 legal for the respondents present. Arguments heard.
To come up for order on 24.09.2018 before D.B.'Representative of
the respondents is. directed to furnish IBM Travel History. of the
appella:h:'c on the next date already fixed. |
. -

o M, ' B o @_._/ _
_(Muhammad Amin Kundi) . - {(Muhammad Hamid Mughal)
Member - Member

2

Appellant in person and Mr. Muhammad Jan learned

. Deputy District Attorney alongwith Mr. Attaur Rehman-S.1

legal for f__he respondent present. Representative of the

responden_"cs seeks time to furnish IBMS Travel History of

the appellant. Adjourned. To come. up for deeesf¥further
procéedings/ordér on 09.10.2018 before D.B

/ |

(Hussain Shak) | | (Muhammad Hamid Mughal)

Member = : B Member

P



15.01.2018

BT «,.‘,«si

Appellant absent Mr. Kablr Ullah” Khattak Addl: AG

for the respondents present Lawyer community on strike on the call

of Khyber Pakhtunkhwa Bar Councﬂ Adjoumed To come ‘up for

+ 12.03.2018

2
PN

03.05.2018

roume"ts on 12.03.2018 before D. B

v - e “ ’
(Guw/%') , " (M. Hamid Mughal)
‘Member . Member
v Counsel for the appellant and Mr. Usman Ghani,
District Attorney alongwith Mr. Muhammad Shafique,
'I'nspector (legal) for the respondents present. Learned
counsel for the appellant seeks adjournment. Adjourned. To

come up for arguments on ~03.(_)5.2'({)'18 before D.B.

v '

- (Muhdmmad Amin KhanKundi) - (Muhamfiad(Hamid Mughal)
Member T " Member

)

A 4

Due to retirement of the worthy Chairman, the Tribunal is

incomplete, theréfore the case is adjourned. To come up for same

on 16.07.2018 before D.B
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05.04.2017 Counsel for the appellant and Mr. Khalid Mehmood, HC alongwith
Kabir Ullah Khattak, Assistant AG for the respondents present. Argument

. ¢uuld not be heard due to jucomplete bench. To ccme up for final hearing

Jb i}’7.m917 Comsel ¢ - _*”ilagt am. Mr.} 'A"'Iuhoamnad ,uin e

*&t&a—ur—ﬁahman; m‘ 1 Tor fhgtf

oputy Lo
Cyosedt or e *gse; g for E‘w. fmm Hant c‘a ar
.—'zs.dj?ovrﬂmenf" RECRRNTY ALY cam\. L;, foz A GioNES 607

BRIt LJ})‘ DB.-

(M‘m ad I“a{'&m\ N ~ (Axitii.»xna nri Haid. Ma;lhg}'} j
Me: ;bcl

Y

06.11.2017 _ Appellant in person present. Mr. Ziaullah, Deputy District
Attorney alongwith Mr. Atta-ur-Rehman, S.I (legal) for the
respondents also present. Appellaﬁt requested for adjournment on
the ground that his counsel is not available today. Adjourned. To

come up for argumehts on 15.01.2018 before D.B.

(Gu\“Z%ﬁon) , (Muhammad Amin Khan Kundl)

Member - Member



11.04.2016 Counsel for th_e-?appellant present and submitted Wakalat

Nama. Mr. Muhammad éhani S.| alongwith Mr. Muhammad J“an GP
for respondents present Rejomder not submltted Learned counsel for

the appe!lant requested forfurther time. To come up for rejoinder and

arguments on /—@_ //
S8 170

Member N\l\;mber

P : PSR NIRRT MR IRED A S s i ez . .
o 4 .__.-.'b..-&‘:-l..n’;:&:«irﬁ:a.:_’%‘ﬁ5:_‘....4:l-.-..-:-.-;-:A:_.:..- i e s i T et - - B - S .
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- 05.08.2016 ' None for tﬁe appellant present. Mr. Muhammad Jan,
| GP alongwith Mr Muhammad Ghani, SI for the
fespondents pr'e_f:sent. Notices be issued to the

appellant/counsel for the appellant. To come up for

rejoinder and argu?me_nts on 25.11.2016.

Meinber : ' ber

25.11.2016 Counsel for the appel_l:a.nt and Mr. Muhammad Ghani, S.I alongwith
. Assistant AG for respondenfs present. Learned counsel for the appellant

submitted rejoinder which is placed on file. To come up for arguments on

efor‘f L

ATIF) . - (MUHAMMAD AAMIR NAZIR)
MEMBER ’ MEMBER




.06 e :0&.01.2015 S ' " Clerk of counsel for the appeliant and AddI: AG for respondents
| - . - present.. Written reply not submitted. Reqdésted for adjournment.

“ _ Adjourned to 17.04.2015 for written reply.
mber
7 1'17.04.20_15 ‘ ‘ Appellant in person and Mr. Muhammad Ghani, S.I (legal)

: al-ongwith Additional Advocate General for respondents present. Written-

reply submitted. The appeal is assigned to D.B for rejoinder and final

C%an

hearing for 12.10.2015.

DshaooaG Wt.«.? i

95 224
12.10.2015 _ Appellam in person and Mr. Muhammad*pllan«,GP for "’5?

n-g.}“ﬁl. ol q fom ﬂao\

E
respondents present. Appellam 1'equested for adjoumment. due to

LN !
‘

non-availability of his counsel. To come up Hor arguments
-

“on //r ['/ r”é . i J

Member




»

; ' 26.08.2914

{7 30.10.2014
ellant Deposﬁed
gl;%unty 8 Process Fee
QoL r.Bank
Reélbt is All.aCl" d Wi File.-
\,,‘
= 30.10.2014

This case be put before the Final Bencli_“\__ for further procegdirﬁgs.

/lW,zoV/ Ao G2 /0? , /4 |
Mo 1) u /z/%/q//}ﬂg’gﬂﬂ

Appellant in person present, and requested for ad_]oumment

l .

due to non-availability of his counsel. Request accepted. To._cbr'ne '

“up for preliminary hearing on 30.1 0.'201(1.

Counsel for the appellant present. Preliminary argumients
heard and case ﬁle perused. Throagh the instant appeal ur‘ldel .
Section-4 of the Khyber Pakhtunkhwa Service Tribunal Act 1974
the appellant has 1mpugncd order dated 05.03.2013, vide Wl’llCl’l the

" major penalty of dismissal from service has been imposed upon the

appellant. Against the above refcrred‘impugned order appellant filed

-departmental appeal Wthh was rejected vide order dated 14.10. 201 3,

hence the instant appcal on 11.06.2014. Counscl for the appcllant has
also filed an appl1cat10n alongwith the app«-,al for condona‘uon of
delay. Notice of apphcallon should also be mucd to the rcepondcnls

for 1eply/a1 guments.

Since the matter pertains 10 terms and condmons of scrv1ce |
of the appellant, hence adrmt for regular hearing subject to all legal
objections. The appellant is directed to deposn the security amqunl '

and process fee within 10 days. Thereafter, Notice be issued to the

' 1cspondcms for submlssmn of wrlttcn reply. To come up for written

rcply/commcnts on miain appcal as well as lcply/argumcms on

“application on 22.01.2015.

. H
Member.

—
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Form - A
‘Form of Order Sheet
~ Courtof_-
Case No.__.~__ | 835/2014
S.No. | Date of order: : Order or other proceedings with signature ofjﬁdge or Magisirate i
Proceedings = : - : S
1 2 : 3
|1 + 12/06/2014 - : The appeal of Mr. Zawar Hussain r,esubrhitted today by

Mr. Saifullah Khalil Advocate rhay be entered in the Institution
| register and'put up to the Worthy Chairman‘ for preliminary |.

hearing.

REGISTRA

/,7 g 0?0/; ' This case is entrusted to Primary Bench for preliminary
hearmg to be put up there on ,9 / 8-——/9 /(7/;




“The appeal of Mr. Zawai' Hussain Constable No. '2263'Distt Police Mardan received today.i.e. on
g 11 06 2014 is mcomplete on the followmg score which is returned to the counsel for the appellant for

completlon and resubmlsswn wuthln 15 days.

1-. Copies of charge sheet, statement of allegatlons show cause notice, -enquiry report and
- replies thereto are not attached with the appeal which may be placed on it. .

2-- Copy of departmental appeal is not attached with the appeal which may be placed on it.

3- Annexure-A of the appeal is |Ileg|ble which may be replaced by legible/better one.

No.. WG sr,

3 Dt //Z é | /2014.

REGISTRAR

7o

KHYBER PAKHTUNKHWA
P A PESHAWAR.
~ Mr._Saifullah Khalil Adv. Pesh. E

' Respected Sir,

L Coples of Charge Sheet, statement of allegations, show cause notice, enquiry report and
+ " . zeplies thereto are not attached because the dlsm.lssal order is passed ex parte and therefore
"not avallable ‘ ' :

‘_ 2, _ Copy of departmental appeal i is not attached becanse the dlsrmssal order is passed ex parte
and therefore not available. : :

IR

3. Better copy. Annexure A is attached.

RR I ‘-}l ¢ .
The same is corrected and may kmdly be considered.

- Counsel for appe].lant.' -
Saif Ullah Khalil,

Advocate, Peshawar.
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BEFORE THE HONOURABLE SERVICES TRIBUNAL KHYBER

PAKHTUNKHWA, PESHAWAR

Services Appeal No. _ 835 /2014

- Zawar Hussain

VERSUS

| Inspector General of Police, KPK, Peshawar etc

S.No Descripfion Annexure Pagesj

1 . ‘Grounds of appeal 1-6

2. Application for condonation of delay | 7-8‘
3 Afﬁdavit ' 9

4. Addresses bf parties 10

5. Copy% of the impugned order No.1519-1A 11-12

23/PA, dated 05/03/2013 -

6. fC’opyj of the impugned order No. 3886, | B 13

- |dated 14/ 10/2013

7. Wakalat Nama 14

Through

Cell#
Office Address: --

Appellant
PP w
SAIF ULLAH KHALIL (SENIOR)

Advbcate, High court Peshawar
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| BEFORE THE HONOURABLE SERVICES TRIBUNAL KHYBER
PAKHTUNKHWA PESHAWAR

Services Appeal No. QBS /2014 8:% x gos %,_

Zawar Hussain No. 2203, Constable, Posted at PS Mardan,
District Mardan. | .. APPELLANT

VERSUS

1..Inspector General of Police, KPK, Peshawar.
2, D'eputy Inspector general of Police Mardan Region Mardan.
3. Deputy Police officer District Mardan.

' | .. RESPONDENTS

APPEAL UNDER SECTION 4 OF THE SERVICES
TRIBUNAL ACT AGAISNT THE ORDER NO.
1519-23/PA, DATED _ 05/03/2013 _ OF
'RESPONDENT NO.3, VIDE WHICH MAJOR
PUNISHMENT OF DISMISSALWAS AWARDED
- TO_THE APPELLANT AND AGAINST THE
ORDER NO. 3886, DATED 14/10/2013, OF

so-supmitied m«lQ RESPONDENT NO.2 VIDE WHICH THE
mdhieé

DEPARTMENTAL APPEA}_ - OF

THE

IR,




¢ |
PRAYER IN APPEAL:

" ON ACCEPTANCE OF THIS APPEAL BOTH THE
IMPUGNED ORDERS OF THE RESPONDENTS
MAY KINDLY BE SET ASIDE AND THE

- RESPONDENTS AND THE MAJOR PUNISHMENT

- OF DISMISSAL AWARDED TO THE APPELLANT
MAY KINDLY BE CANCELLED / SET ASIDE

RESPECTFULLY SHEWETH,

The appellant submit as under:

1. That the appellant wds appointed as Constable in the yedr
2008. | |

. That wide order No.159-23/PA, dated 05/03/2013 of
" respondent No.3 awarded penalty of dismissal to the
appellant. (Copy of the impugned order No.1519-237PA,
dated 05/03/2013 is attached as annexure A). |

That against the said order the appellant preférred a
departmental appedl before respondent no.2, but
respondent no.2, vide order No. 3886, dated 14/10/2013

rejected the appeal of the appellant. (Ccpy' of the

' impugned order No. 3886, dated 14/10/2013 are attached

as annexure B).

. That the appellant feeling aggri-eved files the instant

-, appeal on the following grounds inter alia:




 GROUNDS:

A. That both the impugned orders of respondents

are against the law and facts, hence liable to

be cancelled.

. That the appellant was not served with any

show cause notice nor any personal hearing

has been given to the appellant and as such |

the appellant has been.condemned unheard.

. That according to the impugned order the_

appellant was allegedly absented from his
service for 193 days, for which major penalty

of dismissal cannot be awarded, because the

appellant has unblemished continuous service

for 6 years, which cannot be taken away from

the.dppellant through a single stroke.

.That no inquiry whatsoever has been

conducted against the appellant, nor any
opportunity of hearing is given to -the

appellant, if any so called inquiry is conducted

in the absence of the appellant. As such no

inquiry, show cause, statement of allegations

is attached herewith.

- E. That the house of the appellant was destroyed

due to flood in year 2011 as such he was busy




5

for recbnstruction of his house and as such he
was absented fron'i' his duty, which was not
wilful but was due to the above reason and
high-ups were duly informed in this respect
and the same can be treated as leave without
pay, but the major penalty cannot be given to
the appellant, which is harsh and never
allowed by the law and also against the

cannon of natural justice.

. That on the above alleged absentee, the

dppellant was already punished in the shape of

his transfer to dangerous post where the

appellant satisfactorily perfermed his duties.

. That even it is the law of natural justice that

circumstances should be considered while

deciding a case.

H. That absence of the appellant was never wilful

or intentional and it was brought in the notice
of the respondents even beside the above the
mother of the appellant was seriously ill and
there was no one to care of her,,except the

appellant.

. That appellant belongs to a very poor fami(y

and the sole bread earner for his mother and
the impugned orders have made his. life

miserable, as he is having no other source of




4

¥ income, thus his case needs sympathetic

consideration.

J. That other grounds would be raised at the
time of arguments with the prior permission

| “of this Honourable Court.

It is, therefdre, most humbly prayed that on
acceptance of this appeal the impugned orders of
the respondents may kindly be set aside and the
respondents be directed to remove the dismissal
and the appellant be restored to his original

position / post.

Dated: 10/06/2014 | 78
s
| Appellant

- .-Through - )&

SAIF ULLAH KHALIL (SENIOR)

Advotate, High court Peshawar -
C er'tiﬁcatev:, -

- Certified that as per instructions of my client no such like

appeal has earlier been filed before this Honourable Court.

A&f%cate
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W BEFORE'THE HONOURABLE SERVICES TRIBUNAL KH YBER
" PAKHTUNKHWA, PESHAWAR

Services Appeal No. - /2014

Zawar Hussain

k : VERSUS

- Inspector General of Police, KPK, Peshawar etc

APPLICATION FOR CONDONAfION OF DELAY

RESPECTFULLY SHEWETH,

1 That the .above titled appeal is going to be filed today
| -before this Honourable Court, in which no date of hearmg
is yet been fixed.

2. That the decision on departmental appeal was conveyed /

" commumcated to the appellant on 30/05/2014 as such the
present appeal is well within time..

3. That t,he'delay if any in filing this appeal is not wilful,

- therefore in the large interest of justice it may kindly be
condned. |

4. That the law favours decisions on merlts rather then

| technicalities.




&%
5. That this honourable Court has got ample power to
entertain the present application.

6. That there is absolutely no legal bar in alloWing the
" instant application, rather the same is in the larger
interests of justice.

It i—S, therefore, most humbly prayed that delay if any in filing
of the instant appeal may kindly be condoned in. the: larger
interest of justice.

| Appellant / applicant

Through >§ﬁ)‘/’ | o
. . SAIFULMAH KHALIL

Advocate, High Court Peshawar




' Adébcafe, High Court Peshawar

BEFORE THE HONOURABLE SERVICES TRIBUNAL KH YBER
PAKHTUNKHWA, PESHAWAR

Services Appeal No. | /2014

Zawar Hussain

VERSUS

Inspector General of Police, KPK, Peshawar etc

AFFIDAVIT

I, Zawar Hussain No. 2203, Constable, Posted at PS Mardan,
District Mardan do hereby solemnly affirm and declare on oath
that the contents of the instant application for condonation of
delay are true and correct to the best of my knowledge and

belief ‘and nothing has been concealed from this Honourable
Court. :

p i

s | P
. MRS,
Identified by: >v

SAIF ULLAH KHALIL (SENIOR)
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/ - BEFORE THE HONOURABLE SERVICES TRIBUNAL KHYBER
| ; PAKHTUNKHWA, PESHAWAR

Services Appeal No. __ /2014

Zawar Hussain

VERSUS

Inspector General of Police, KPK, Peshawar etc

ADDRESSES OF PARTIES

ADDRESS OF APPELLANT:

Zawar Hussain No. 2203, Constable, Posted at PS Mardan
District Mardan.

ADDRESSES OF RESPONDENTS:
1. Inspector General of Police, KPK, Peshawar.

2. Deputy Inspector general of Police Kohat Region Kohat.
3. Deputy Police officer District Karak.

2
Appellant

Through

SAIF ULLAH KHALIL (SENIOR)

Advocate, High court Peshawar
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DEPARTMENT

DISMISSAL GRDER
|

POLICE MARDAN DISTRICT

F .

Constable Zawar Husszin No. 2203, while posted at Police Stations
Rustam. Kharki & Shergarh, remained absent{rom duty without any leave/permission of the
competent authorities for the following periods:- | * :

DD repont Nuy.

DI report Na.
1Y report No.,
1 report No.
DD report No,
DD report No,

D report No

23 dated 15.12.2010 10 DD repart No.
24 dated 17.01.2001 10 DI repos Mo,
31 dated 11.03.2011 10 DD report No.
35 dated 20.03.2011 o D ceport Ne,
41 duted 09.05.201 1 to DI repori- No.
11 dated 26.05.2011 to 1313 report No,
- 30 daied 07.09.2012 10 DI report No.

05 dite d 05012001 1S Rustam (20 days)
46 dated 24.01.2011 PS Rustam (07 days)
10 dated 14.03.2011 PS Rustam (03 days) . -
035 dued 08.04.2011 PS Rustam (19 days). .-

35 duted 22.05.2011 PS Rustam (13.days) |

06 dated 30.05.2011 1S Rustam' (04 days)

21 dated 03.10.2012 PS Kharki (26 days) |

DD report No.32 dated 17.10.2012 10 1 report No.0S dated 19.01.2013 PS Shergarh (94 days) - ‘,

1 report No. 27 dated 23.08.2012 10 DI report 1\:10. 29 dated 29.08.2012 PS Kharki (06 d{l)’S)_-*fz o .

o . . |
Fotal absence’s period onc'humlrcd"mnct)' tln'.:ic (193) days.

In this connection, he was served witin proper Show Cause Notices, issued: -
vide this office Nos, OYO/PA/SCNR dated 22072011, 940/PA/SCN/R dated '()jl.ll.Z()l2L'

S

DOS/PANCN/R dated 27.11.2012 & Y93/PASCN/R dated 28.11.2012 & delivered it upon his.

Lather Nisar

respectively,

time of fifteen days on receipt ol cach n
oo . e W . - TS
complianee of 4 single Show Cause Notice tili-gate, proving that he has absented himsetd from- -

dudy intentionallysdeliberately and las nothing 10

days and non presenting his replies v coasfos

date, Tam ¢

Shergarhe did not ke interest in Police Senvin

Shadly aflee

major punishment of dismissal lrom Police e
above, as leave with out pay wth immedinie o

|
- . o i . .
NWED Police Rules 1975 including last Paras . Ihe Show Cause Notices.

Order unnounced

(.5 No.

Daicd

No, /&,5’.,”?,3 A dated Mavdss ! (e i

.

Muhanmmad & him in persan on 26

:I‘
|
[
N [
fn complianee, he was boun

Keeping tn view his loae )
YR
ah

W the considered opinion Ged" " il

Ulus other colleagues, thoretore exe

.

‘1
ot

!
}
}
LT R005 |
|
!

) e ) K
Copy for infor. el dn “+

b Yhe S.PATQrs Mardan, :
3/ The SHO Sherearh,

b

otice.sbut-he did not bother to submil lis reply:in! .

present in his detense.

we of Tour delivered Show Cause Notices: ti
o Zuwar Hussain No, 2203 of’, Police Station
und his more retention in the Pt - Foree will |-

arle action s tuken against .. by awarding

oot

—-d = 361

2.0
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DISMISSAI. ORDER -

AC.onstabIe Zawar Hussain No. 2203 whlle posted at Pollce Statrons Rustam, Kharki and
Shergarh, - remained absent from duty without any leave / permission of the.competent

authorities for the following periods:-

DD Report No. 23 dated 15-12-2010 to DD report No. 05 dated 05-01-2011 PS Rustm (21 days)
DD Report No. 24dated 17-01-2011 to DD report No. 46 dated 24-01-2011 PS Rustm (07 days)
DD Report No. 31 dated 11-03-2011 to DD report No. 10 dated 14-03- 2011 PS Rustm (03days)
DD Report No. 35 dated‘20-03'-2011 to DD report-No. 05 dated 08-04-2011 PS Rustm (19 days)
DD Report No. 41 dated 09-05-2010 to DD report No. 35 dated 22-05-2011 PS Rustm (13 days)
DD Report No. 11 dated.26-05-‘2011 to DD report No. 06.dated 30-05-2011 PS Rustm (04 days)
DD Report No. 30 dated 07-09-2012 to DD report No. 21 dated 03-10-2012 PS Rustm (26 d'ays)'
‘DD Report No. 32 dated 17-10-2012 to DD report No. 05 dated 19-01-2013 PS Rustm (94 days)
" - DD Report No. 27 dated 23-08-2012 to DD report No. 29 dated29-08-2012 PS Rustm (06 days)
Total absence’s period one hundred nmety three (193) days .
In this connection, he.was served with proper ‘Show Cause notlces, jssued vide thié office

Nos. 690/PA/SCNZR dated 22/07/2011 940/PA/SCNZR dated 01/11/2012, 965/PA/SCNZR dated 27—1.1¥ .
. 2012 & 995/A/SCNZR dated 28-11- 2012 and delwered its upon his father lear Muhammad and h|m in
person on 26-07-2011, 12 11-2012, 28-12- 2012 and 29 12-2012 respectlvely

in compllance, he was bound to submit his replled with the stipUlated tirrie of fifteen
days on recelpt of each notice, but he did not bother to submit his repiy in comphance ofa single Show
Cause notice till date, proving that he has absented himself from duty intentionally / dellberately and

has nothing to present in his defense. .

N Keepmg -in view his Iong absence’ s period of two hundred and three (203) days and non’
presenting his replied in order of four delivered Show Cause notlces tlll date. l am-of the consrdered‘ -
opinion'that the Zawar Hussam No. 2203 of Police Statnon Shergarh dld not take interest in Pohce
Servuce and his more retention in the Police Fore will badly affect h|s other coIIeagues, therefore, ex -
parte actionis taken agamst hereby awardmg major punishment of dismissal'from- holice Force with
' countlng h|s absence’s perlod quoted above, as leave W|thout'pay with immediate effect, in exereise of

the power vested iri me under NWFP Police Rules, 1975, mcludlng last Paras of the show cause notices.

Order announced
OB'No.55
’ Y
. (Danishwar Khan)
District Police Officer; -
MARDAN

' No. 1519-23 / PA date Mardan: The 5-3-2013
Copy for information and necessary action to:--
1. - TheSP/ HQrS Mardan
2. TheSHO Shergarh.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
Service Appeal No.83.5/2014
Zawar Hussain N0.2203...... TR RRTSRT e Appellant
Versus
Inspector General of Police Deptt: KPK
and others..................cooi . e, ..... Respondents

REJOINDER ON BEHALF OF APPELLANT.

Rejoinder on behalf of appellant as under:

" Respectfully Sheweth;

Preliminary obijections:

1) Para No.l of preliminary Objections is incorrect, hence -denied that

applicant has come to this Hon’ble Tribunal with clean hands.

2) . Para No.2 of the objection is incorrect. Moreover, the appellant is a-

civil servant and has got every cause of action. -

3) Para No.3 is incorrect, hence denied and nothing has been concealed

~ from thi§ Hon’ble Tribunal.
4)  ParaNo.4 is incorrect, hence denied.
5)  ParaNo.5 and 6 are incorrect. Hence denied. Moreover the appeal is

maintainable and is within time.

REPLY ON FACTS:

1) That Para No.l of appeal are correct while “the reply of

~ respondent is incorrect, hence denied.




‘a"&"

"2)  That para No.2 of the main petition is adopted.
3)  That Para No.3 of the main pétftion is adopted.

4)  That para No.4 of the main petition is adopted.

REPLY ON GROUNDS:

A. That both the orders passed by the departrhent are void, incorrect,

against the law and facts.

B. Ground is against the law because neither notice is served nor

received by himself and it is against natural justice.

C. Ground is against the law and fact. Neither the appellant involved in
A IInisconduct nor intentionally remained absent from ofﬁcé. Even
though the plea of respondent upto absented 193 days are totally
incorrect because he was remained absent upto 183 days not 193

days and nor 203 days.

D.  That this ground is against the law and facts, no notice issued, if any,

the appellant has not served. -

E. That this Ground is against the law and bad in form and he has not

committed any misconduct.
F.  Void, illegal against the law and fact.
G.  That ground G of the main appeal is adopted.

H.  That first part of the ground is legal but he remained absent for the

reasons given in the grounds of appeal.
L That gfound “I” of main éppeal is adopted.

J. That the respondent will agitate only those grou‘nds which has

mentioned cannot agitate any other grounds




It is, therefore, requested that on acceptance of this rejoinder

the appeal filed by the appellant may kindly be accepted with and
the apbellant may kindly be re-instated on his post with all back

benefits.

Appellant ‘

Through W /

Qaisar Hussain (Pajagi)

&

Murad Ali
\ Advocate, Peshawar.

Dated: 22.11.2016




concealed from this Hon’ble Court.

BEFORE THE HON’BLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR |

Service Appeal No.835/2014

Zawar Hussain No.2203................ LLTTTINPS Appellant
VERSUS |

Inspector General of Police Deptt; KPKI

And others ......o..ccevueeivvnieeeeneeeennnn.. +e.......Respondents

AFFIDAVIT

I, Muhammad Zawar S/o Nisar Muhammad R/o Mohallah |
Dagwal, Manga, Tehsil & District Mardan (Appellant No.l),

do hereby affirm and declare on oath that the contents of the"

. accompanying REJOINDER are true and correct to the best

of my knowledge and belief and nothing has been

"W,/
. Deponent
16101-8980981-1

Identifie_dm

Murad(Ali
Advpcate Peshawar




BEFORE THE KHYBER 13AKHT UNKHWA SERVICE TRIBUNAL,

PESHAWAR
- Service Appeal No.83.5/2014
Zawar Hussain N0.2203...............oooc. oo Appellant
: | Versus
Inspector General of Police Deptt: KPK
and others..................... e Respondents

REPLY TO THE APPLICATION FOR
CONDONATION OF DELAY.

Rejoinder on behalf of appellant as under-

Respectfully Sheweth;

Prelimina_rv objections:

1)  Para No.l of preliminary objections is incorrect, moreover, the

appellant is a civil servant and has got every cause of action.

2) Para No.2 of the preliminary objection is incorrect. Hence denied.

4 Para No.4 of the preliminary objection is incorrect, hence denied and

nothing material has been concealed from this Hon’ble Court.

5) Para No.5 of the preliminary obj,éction is incorrect, hence denied.

REPLY ON FACTS:

1) That Para No.1 needs no reply.

2) That para No.2 of respondent’s reply is incorrect, hence denied.

3) Para No.3 of the preliminary objection is incorrect, hence denied.

LY R
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3)
5)

6)

That para No.3 of respondent’s reply is incorrect, hence denied. |

That para No.4 of respondent’s reply is incorrect, hence denied.
That Para No.5 of the application is adopted.
‘That para No.6 of respondent’s reply is void, illegal and

unlawful, hence denied.

It is, therefore, requested that on acceptance of this Reply the

application filed by the ap‘pellaht may kindly be accepted.

~ Appellant
Through

:Qaisar Hussain (Pajagi)

‘ M,
Murad Ali
Advocate, Peshawar.

Dated: 22.11.2016
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BEFORE THE HO’N’BLE_KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR -

- Service Appeal No.835/2014 -

- Zawar Hussain No.2203...........0...ccccenene.. Appellant
| VERSUS ‘

Inspector General of Police Deptt; KPK

Andothers..........cceviiiiiiiiiininnnn, e Respondents

AFFIDAVIT

| I, Muhammad Zawar S/o Nisar Muhammad R/o Mohéllah
- Dagwal, Manga, Tehsil & District Mardan (Appellant No.1),
do hereby affirm and declare on oath that the contents of the -
accorﬁpanying REJOINDER are frue and correct to the best -
of my knowledge and belief and nothing has been
concealed from this Hon’ble Court. o
W,
Deponent

16101-8980981-1
Identified w\
Mura é}:

Advocate Peshawar
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KHYBER PAKHTUNKWA SERVICE TRIBUNAL PESHAWAR

No._2154/ST ~ Dated _25/10/ 2018
To
The District Police Officer,
Government of Khyber Pakhtunkhwa,
Mardan.
Subject: - JUDGMENT IN APPEAL NO. 835/2017, MR. ZAWAR HUSSAIN,

I am directed to forward herewith a certified copy of Judgement dated
. 12.10.2018 passed by this Tribunal on the above subject for strict compliance.

Encl: As above . \ ‘ :
Q@@MU
REGISTRAR
KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL
PESHAWAR.
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* BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA, PESHAWAR.

e

| o8 .
i Service Appeal No. 835/2014., 3
. ' pr
| Zawar Hussain No. 2203............ et a e e aiae e Appellant.
o VERSUS.

1. Inspector General of Police Department, Khyber Pakhtunkhwa, Peshawar. -

2. Deputy Inspector General of Police, Mardan Region-I, Mardan.

3. District Police Officer, District :

| Mardan.......oooiii e Respondents.

Para wise comments on behalf of respondents.

. Respectfully Sheweth:
PRELIMINARY OBJECTIONS .
1. Thatthe appellant has not come to this Honourable Tribunal with clean hands. - f" :
2 That the appellant has got no cause of action. - o i
3. . That 'the_ appellant has concealed material facts from this Honourable Tribunal. ‘
4, ‘That the appellant is estopped by his own conduct, by law to bring the instant appeal. |
5. That the present appeal is bad in its present form hence not maintainablé and liable to be |

dismissed.
6. That the instant appeal is badly time-barred.-

e

PARAWISE REPLY ON FACTS.
1. Correct. )

2. Incorrect. The appellant was dismissed from service vide order book No. 652 dated
(.01.03.2013 by the réspondent No. 03. (Copy of O.B No. 652 dated 01.03.2013 is attached

| D/ . as annexure-A). :
i ‘ X)/\AE Incorrect. The departmental appeal of the appellant was rejected vide order No. 1828/ES
N 9 dated 19.06.2013 by the competent authority. (Copy of order is attached as annexure-B).

COMMENTS ON GROUNDS

A. Incorrect. Both the impugned orders are in accordance with law & facts; hence, liable to be

\ 4. The appellant is not aggrieved and has got no cause of action to file instant appeal.
maintained.
B. Incorrect. The appellant was served with a series of _Show Cause Notices (04 in numbef),
duly received & signed by the appellant & his father as well. (Copies of SCNs are attached
-~ as annexure- C, D, E & F).
C. Incorrect. Absence from duty, in particular prolonged & deliberately absence, is a
misconduct on the part of a Police official & the appellant has absented deliberately for
| almost 200 days. His absence, for a single moment from duty may lead to a huge mishap,
I théreby, -ééusing threat to the soul & property of the citizens. Further, the appel}ant is a
habitual absentee and his service career is filled with a number of red/bad entries.
D. Incorrect. In fact, ‘the appellant was issued a number of*Show Cause Notices (copies
attached) but the appellant was not bothefed even to ‘submit his reply to the competent
authority, so, was awarded major punishment in ex-parte after completing all . codal

formalities. . ' ¥
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i - E. Incorrect. The construction of the house is the appellant’s personal matter & if he had
3 redui‘reciii"ié:ave for the said purpose, he might have applied for casual/carned leave in
accordance with law/rules. So, the punishment awarded is f[he‘ Liltimate result of misconduet,
- he committed. . '
F. Incorrect. In Police Department the transfers & postings, wherever it may be, is a routine
work & the appellant’s transfer was also made as a routine matter.
G. Incorrect. There is enough material regardmg his absence in his service record and was,
~ therefore dismissed. ,
H. Incorrect. The Police Department is ay disciplined force & there is a laid proeeduie to avail
leave (casual or otherwise) from the competenf authority. The appellant, if required leave,
might have adopted proper procedure.
| I The .appéllant wﬂlfully remained absent from his official duty hence he was rightly
proceeded under the law & punished.
J.  The respondent department may also, with the prior permission. of this Honourable court,

raise/present other grounds at the time of arguments.

Prayer:-
In view of the above facts & 01rcumstances it is humbly prayed that the appeal of the

appellant is badly time barred and devoid of legal force, may kindly be dismissed.

~
2%

Provineial ce Officer, '
Khyber Pakhtunkhwa, Peshawar. ‘

i (Respondent No. 1) BN

Mard egion-1, Mardan. ¢

(Respondent No. 2)

|
- .Dy.: Inspe
(Respondent No 3)
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR.‘ '
* -

Service Appeal No. 835/2014.

Zawar Hussain No. 2203............ccoeiinnniiiinnnn. S, e Appellant.

1. Inspector General of Police Department, Khyber Pakhtunkhwa, Peshawar.
2. Deputy Inspector General of Police, Mardan Region-I, Mardan. -
3. District Police Officer, District
Mardan........ouvviieiiieee e e Respondents.

- . COUNTER AFFIDAVIT.
We, the respondenté do hereby declare and solemnly affirm on oath
that the contents of the Para-wise comments in the service appeal cited as subject are true and correct
: to the beét of our knowledge and belief and nothing has been concealed from this Honourable

Tribunal.

Provin]c‘:::uﬂ;)(l}e,gfﬁ’cer, :
Khyber Pa hwa, Peshawar.

(Respondent No. 1)

)

( Respondent No. 2)

(\“{\ Ma / ' , =
" 71 (Respondent No. 3) .
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR.

‘@vice Appeal No. 835/2014. ‘
Zawar Hussain N0. 2203..........oviiiiiiiiiee e e Appellant.

VERSUS.
1. Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
2. Deputy Inspector General of Police, Mardan Region-I, Mardan.
3. District Police Officer, District
Mardan.................... et ——— SO e Respondents

REPLY TO API"i;ICATION FOR CONDONATION.

PRELIMINARY OBJECTIONS.
1. That the appellant/petitioner has got no cause of action / locus standi.
2. That the application is not maintainable in its present form.
3. That the petitioner has not exhausted his remedies available to him in the proper forum.
4. That the appellant concealed material facts from the Hon’ble Tribunal.
5. That the appellant is estopped by his own conduct.
Respectfully Sheweth, .
1. No comments.

2. Incorrect. The appellant’s depaftmental appeal was rejected vide order No. 1828/ES
. dated 19.06.2013 by the competent authority and was communicated in time to him. |

3. JIncorrect. The appellant remained indolent & did not pay heed to his case. The delay on
his part was willful & therefore, cannot be condoned under the law of limitations.

4, Incorrect. The delay is so prolonged & falls under the law of limitations.

5. The delay is willful & prolonged, therefore, appellant’s request for condonation may not
be entertained.

6. Incorrect. There is an absolute legal bar in allowing the instant apphcatlon & may not be

condoned in the larger interest of justice.

Prax-ers:- ‘ :
_ In view of the above, it is prayed that the application of the appellant may kindly
be dismissed. :

/ ﬂ o

Provmclal Pollce Officer, _
Khyber Pakhtaiikhy wa, Peshawar, -
(Respondent No. 1)

(Respondent No. 2).

Mardan.
{Respondent No. 3)
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA, PESHAWAR.

=
\F

Service Appeal No. 835/2014.

Zawar Hussain No. 2203 .......ccueeeerreenens.s STTUTURTRRTTR e e, Appellant.

L Inspectofr.‘General of Police Department, Khyber Pakhtunkhwa, Peshawar,
2. Deputy Inspector General of Police, Mardan Region-I, Mardan.

Mardan.............oooiin T o Respondents.

. AUTHORITY LETTER.

Mr. Muhammad Shafiq Inspector Legal, (Police) Mardan is hereby
authorized to appear before the Honourable Service Tribunal, Khyber Pakhtunkhwa, Peshawar in the
above captioned service appeal on behalf of the respondents. He is also authorized to submit all \
required documents and replies etc. as representative of the respondents thr(;ugh the Addl: Advocate
General/Govt. P_}ggder, K_hyber Pakhtunkhwa Service Tribunal, Peshawar. .

A

ﬁial olice Officer,
Khyber Pakh wa, Peshawar.
(R€spondent No. 1)

Mardan Région-1, Mardan.
(Respondent No. 2)




