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B'EFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE
TRIBUNAL PESHAWAR.

Khyber Pakhe:; S hrvway
Service 1 Haual

Service Appeal No: 09/2024 Diary N.»

Ddttd%%
Naseer Khan, SS (IT) BS-17, GHSS Manga

Mardan. ... s ....Appellant.
VERSUS

Government of Khyber Pakhtunkhwa through Chief Secretary
& OLNEIS ..o RESPONA ENES

OINT PARAWISE COMMENTS ON BEHALF OF RESPONDENTS No: 1 to 4.

Réspectfully Sheweth:-

The Respondents No. 1 to 4 submit as under: -

PRELIMINARY OBJECTIONS.

1 That the Appellant has got no cause of action/locus standi to file in the
instant case before this Honorable Tribunal.

o

That the.appellant is not an aggrieved person within the meaning of Section-4
of Khyber Pakhtunkhwa Service Tribunal Act-1974 read with Article, 212 of
the constitution of Islamic Republic of Pakistan, 1973.

That the Appellant has concealed material facts & record from the ambit of
this Honorable Tribunal in the titled case.

i
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That the Appellant has not come to this Honorable Tribunal with clean
hands.

That the matter in hand is based on mala fide intentions for gaining illegal
service benefits of seniority from the Department against the SSIT (BS-17)
postin violation of the Section-4 (2) of the Appomtment and Regularization
of Services Act, 2017 on age-wise basis . -

on

6 That the titled case is barred by law and limitation Act 1908.

That the appellant has correctly been placed on seniority list No. 53 instead
of 32 in the final Seniority list as stood on 31-12-2021 in accordance with
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the provision of Section-8 Civil servants Act 1973 read with of Rules 17 (a)
of APT rules 1989 by the Department in view of the Service record of the
appellant. ‘

8 That service appeal No. 2069/2009 case titled Abid Noor VS Director E&SE
KP Peshawar is not applicable upon the case of the appellant on the
grounds of being at variance in both question of law & facts of the case from
the titled appeal.

9 That the titled case is bad for mis-joinder & non-joinder of the necessary
parties to the case.

10That the appellant is estopped by his own conduct to fiie the instant case
against the Department.

11 That the matter is not maintainable in its present circumstances and even
facts of the case rather the appellant is a habitual litigant against the
Department for no good cause of action.

12That the appellant is not entitled for the grant of seniority at S,No. 32’ in the

final seniority list stood on 31-12-2021 under section 4(2) of the Act of
2017 on the basis of old age employee in the Respondents Department..

ON FACTS.

1. That Para-1 pertains to the academic & service record of the appellant
regarding his appointment as an IT Teacher in BPS:-16 on purely contract
basis vide order dated 12-09-2014 through NTS, however, his services were
regularized under the Act of 2017 vide order dated 08-03-2019 by the
Respondent Department.

2. That Para-2 is correct to the extent of Date of birth of the appellant as

- 05-12-1981, however, the Burdon of proof regarding the said date of birth

is lies upon the shoulders of the appellant under Article-117 of the Qanoon-
e-Shahadat order 1984.

3. That para-3 is incorrect & denied on the grounds that the final seniority list
dated 31-12-2023 of the Respondent Department has properly been
communicated to all concerned through available channels including the
social media in due process of law, wherein, the appellant has correctly been
placed at Seniority list No. 53 instead of 32 in view of the mandatory
provision of Sub-Section (2) of Section-4 under the Regularization of
Services Act for IT Teachers of 2017 which says that:

Section-4 Determination of Seniority: -
(1) The employees whose services are regularized under this Act
or in the process of attaining service at the commencement of



this Act shall rank junior to all employees belonging to the
same cadre, who are in service on regular basis on the
commencement of this Act, & shall also rank junior to such
other persons, if any, who, in pursuance of the
recommendation of the Commission made before the
commencement of this Act, are to be appointed to the
respective  cadre, irrespective of their actual date of
appointment.

(2)  The seniority inter-se of the employees, whose services are
regularized under this Act within the same cadre, shall be.
determined on the basis of their continuous service in cadre.

Provided that if the date of continuous service in
the case of two or more employees is the same, the employees
older in age shall rank senior to the younger one. (Copy of the
seniority list dated 31-12-2021 & Act of 2017 are attached
as Annex- A& B.

That Para-4 is incorrect as the appellant has correctly been placed at S.No.
53 instead of 32 in the tentative seniority list dated 31-12-2021 of the SST
(IT) in BPS-16 notified by the Department in view of the Rules ibid, where
against no Departmental Appeal has been filed by the appellant, hence, got
final & notified on dated 31-12-2021 for the perusal & information of all
concerned including the appellant. :

That Para-5 is correct to the extent of the final seniority list dated
31-12-2021 of the SST (IT) BPS16, wherein, the appellant has been placed
at S.No. 56 as per his service record in the Department. :

. That Para-6 is incorrect as the appellant is not an aggrieved person within the

meaning of Section-4 of Khyber Pakhtunkhwa Service Tribunal Act-1974 read
with Article 212 of the constitution of Islamic Republic of Pakistan 1973
furthermore, the appellant has got no cause of action to file instant appeal
nor his filed any Departmental appeal against the final seniority list dated
31-12-2021 to the appellate authority till date.

. That Para-7 is incorrect & not admitted as the act of the Department with

regard to the final seniority list dated 31-12-2021 of the SST (IT) BPS-16,
wherein, the appellant has been placed at S.No. 53 as per his service record
in the Department is within legal parameter. .

That Para-8 is also incorrect & denied on the grounds that he has correctly
been placed at seniority No. 53 in the final seniority list dated 31-12-2021
of the SST (IT) in BPS-16, therefore, the appeal in hand is liable to be
dismissed on the following grounds inter alia: -
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GROUNDS: -

A.

Incorrect & not admitted, The stand of the appellant is illegal and liable to
be rejected as the act of the Respondent Department with regard to the final
seniority list dated 31-12-2021 of the SST IT in (BS-16) TC is legally
competent & liable to be maintained.

Incorrect & not admitted. The plea of the appellant is against the facts &
relevant citation of Law & Rules on the titled appeal, wherein, the appellant
has been treated as per law & policy by the Department under the provision
of Article 04 & 25 of the constitution of 1973.

Incorrect & not admitted. The statement of the appellant is misconceiving
and even against the facts as agitated in the foregoing paras of the reply on
behalf of the Respondents.

. Incorrect & not admitted. The stance of the appellant is illegal & liable to

be rejected in favor of the Department in view of the above made
submissions by the replying Respondents in the titled appeal before this
Honorable Tribunal. ‘

. Incorrect & not admitted. The impugned Seniority list of the dated

31-12-2021 is'in accordance with the mandatory provision of Section-4 of
the Act of 2017 read with Section-8 of Civil Servants Act 1973 as well as with
Rule 17 (a) of the APT Rules 1989, whereby, the appellant has been placed
at his correct Seniority No. of 53 in the said seniority list. Therefore, the
_c}aini of the ap'pellant is liable to be rejected with the prayer that the
Respondents seek permission to raise additional grounds, record & case law
at the time of arguments.

Therefore, in view of the above made submissions, the appeal in

hand méy kindly be dismissed in favor of the Department in the interest of

justice.
Dated. ___/___ /2024.

Pa)

INA ALTA
DIRECTOR
g ' E&SE Department Khyber
Pakhtunkhwa, Peshawar.
' /@k | (Respondent No: 3 &)
ASOOD AHMAD ' b |
SECRETARY

E&SE Department Khyber
Pakhtunkhwa, Peshawar.
(Respondents No: & 2)
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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE
TRIBUNAL PESHAWAR. |

Service Appeal No: 09/2024

Naseer ~ Khan, SS (T) BS-17, GHSS  Manga
Mardan.....cccee i e e e s, oo Appellant.

- VERSUS
Government of Khyber Pakhtunkhwa - through Chief Secretary
& OLRETS ooovovvvccrresssreess s seeeenssss s s s a0 Respondents

AFFIDAVIT

I, Samina Altaf, Director E&SE Department Khyber Pakhtunkhwa, do

hereby solemnly affirm-&.declar_e on oath that the contents of the instant para wisé
Comments are true & correct to the best of my knowledge & belief. It is further stated
cn oath that in this appeal the answering Respondents have neither been placed Ex-

Parte nor their defense has been struck off/cost.
?eponent E J
SAMINA ALTA

. E&SE Department Khyber

. Pakhtunkhwa, Peshawar.
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THE KHYBER PAKHTUNKHWA EMPLOYEES OF THE ELEMENTARY &

SECONDARY EDUCATION DEPARTMEN

T (APPO]NTl\'IENTAND _ '

REGULARIZATION OF SERVICES) ACT, 2017

(KE[YBER PAKHTUNKHWA ACT NO. [ OF 2018) o

' PREAMBLE
. !

SECTIONS

1. ‘Short title, application, extent and commencement

2. Deﬁmtlons ,

3. Regullanzatnon of services of employees. .
4. Determination of seniority.

5. Overriding effect.: '
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THE KHYBER PAKHTUNKHWA EMPLOYEES OF THE: ELEN[ENTQRY AND
SECONDARY EDUCATION DEPARTMENT (APPOINTMENT AND .
REGULARIZATION OF SERVICES) ACT, 2017 ‘

: (I(IIY‘BER PAK]ITUNKHWA-’ACT- NO. -I~'OF.2018)'
(F irst publzshed after having, received the assent of the Govemar of
the Khyber Pakhtunkhwa in the Gazette of Khyber Pakhtunkhwa,
(Extraordmm'y) dated. the 8" Jariuary, 2018 ) ‘

AN'
ACT‘

-to provide for the appomtment and regulanzatzon of the : services of certam employees

appomted on adhoc or contract basis or appamted in certain projects in, the Elementary R -

" and. Secondary Education Department in
. the Pravmce of. the Khyber Pakhtunkhwa

WHEREAS it is expedlent to prov1de for the- appomiment and regulanzahon of the semces e
of certain employees. appomted on adhoc. or. contract basis or’ appomted in‘certain projects in * . )
- the Elementary and ‘Secondary: Educatlon Department in. the” Provmce of “the ‘Khyber - -

_ Pakhtunkhwa, in the pubhc interest;.

Itis hereby enacted as fo]lows

1. Short title, apphcahon and. commencement.—(l) Thls Act may be ca]]ed the Khyber = .-
Pakhtunkhwa Employees of the - Elementary and’ Secondary Education Department .

(Appomnnent and Regulanzanon of Services) Aet, 2017

@ I shall apply to all the’ employees in'the’ Elcmentary and; Secondary Educatlon B

Department, as- defined in clause {c)of sub-scctxon (1) of section 2 of this Act

3) It shall come into force. at ‘once and it- shall be deemed 'to have taken effect

from the date of the inifial appomtment of the employees as referred to in: clause. (c) of sub-
-“clause (1) of section 2 of this Act.

2. Deﬁmtmns.—(l) In this Act, unless the context othermse reqmres

(@) “Commxssm means the Khyber Pakhtunkhwa Pubhc Service -

Comm1351on,

o ® contract appomtment” means appomtment of a duly qualxﬁed pcrson'.; o
- ';~for a- specific ® period made otherw1se than in. accordancc w1th the -

N prescnbed method of recrumnent,

L B ) (c) | : employees mean duly quahﬁed persons-




3|Page

@

(i)

(iii)

who are appointed as teachers on adhoc or confract basis by the:

Government -after 2013 "through. National Testing Service but
does not inchude the teachérs engaged on work charge ‘basis or
who are paid out of contmgencles,

‘with the pmject policy; and

who are appointed.-as Jumor Clerk in the Elementa.ry and - .
Secondary Education- Department by Govcmmcnt after 2013 ..
throughNatlonal Testmg Service;. - :

@ “Government” means the Govemment.ofthe KhyberPak’ﬁtunkhwa; o

(e) “law or rule” means the law or mle for the time bemg in force. gove.rmng‘_-~ e "

the selectlon and appomtment of civil servants;

‘who are-appointed in the projects on contract basxs in: accordance A '

44) ‘pro_]ect” means,- ‘ _ »
(1); IT/Computer Teachers in Computer’ Labs Progects in Khyber |
{  Pakhtunkhwa (Phase-I0);
(i) esiablishment of five hundreds (500) IT Labs in Govermient .-
«  High and Secondary Schools in Khyber Pakhttmkhwa, and
establishmeit of five hundreds (500) IT. Labs in: Govcmment

.~ (ﬁi)ﬁ

ngh Schools in Khyber Pakhtunkhwa (Phasé-IN); and

(® “teacher” means a teacher of pnmary middle,. secondary or tugher -
secondary school. :

- (2) . The cxpresswns “adhoc appomtmcnt” shall have the same . meaning . as.

respectively asmgncd to-them in the Khyber: Pakhtunkhwa le Scrvanm Act; 1973 (Khyber'

Pakhtunkhwa Act No XVI]I of 1973).

: 3. . Regularization of services of employees.—(1) Noththstandmg anything contamed
m any Oth?f law or rules, ‘the employees, who hold posts till the commencement of this Act B
~ or i1l 30" June 2017, inl respect of the project as mentioned in sub-clansé (i) of clause (f)

. -of sub-section (1) of section 2 of this-Act, a5 the case may be], shall be. deemed to have been. -

' vahdly appomted on regular ba31s from the day of the‘lmtlal appointment; prowded that- :

) they possess’ the ‘same- quahﬁcauon and expenence requned for a
regular post ~

~'1dsqneq~viqe'1<;hyberpakht'un§chwa ActNo.IIof2019. R

LN
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(i)  they have not resigned from their.services or termmated from services "
on account of miscondict, inefficiency-or any other- ground, before .

the commencement.of this Act’ 1

throvidedlthat'tegc'piry of the pfoje‘ct.as 'me}iﬁ_ionéd-i#‘,sﬁb-glaﬁse @of -
- clause (f) -of sub-section (1).of section 2. of.ltl;ih:_gct,-jgha]l;pbt_,be_",c.leemeld a
ground for non-appointment of an‘ employee on regular basis under this Act; -

~and]

(iii) tl;ie~service pfomotion_ quota of all sefvice cadres shall not be-affected: :

@) - “The s’er»i*ices of the employees’ shall be deemed to h_ziﬁé."hqen reéﬂarize_c_i‘ only .-

on the publication of their names in the official Gazette. #)

4. I.)etc:r.minatjo'ui of seniority.—(1) The employees whose service are regularized. -

" under this Act or in the process of aftaining servicc at the commencement of this Act, shall - Lo
rank jupior to- all other employees belonging to the same Cadre, who are”in service on-: . -
regular basis on the commencement of this ‘Act, and shall also. rank junior to such other -~~~

persons, if any, who, in pursuance of the recommendation;of the Commiission made before

o

the commencement of this Act, are to-be appointed to the Cadre, irrespective of their actual . - o

date of appointment.

(2) " The seniority inter-se of those' employees, whose.services are regularized .

under this Act within the ng;ef shal'l' Be:detemiinedfdn‘the basis of their continuous service. - . . -

in Cadre: -

Provided that if the.date of continuous-service in.the case of two-or more

employees is the same; the enployee older in age shall rank senior to the'younger one..

5. Overriding effect.— Notwnhstandmg anythmgtothe contrary, contained in-any. = :
 other law' or rules-for the- time’ being in-force, the- provisions -of this Act shall have an .. -
overriding effect and the provisions of any such' law orrules to the extent of inconsistency:te .~ -~~~

this Act shall cease to have effect. '

fediod 0 b )

-~ . *Replaced vide Kliyber Pakhtunkhwa ActNo. 11 of 2019, - - _

- # Inserted vide Khyber Pakhtunkhwa Act No: I[of 2019, . -
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DlRECTORATE ELEMENTARY & SECONDARY EDUCATION
’ KHYBER PAKHTUNKHWA, PESHAWAR

»

A '~ AUTHORITY LETTER -

| I, Samina Altal Director (b&Sl:) Khyber Pakhtunkhwa Peshawar do hueby~
authorized Mr. Muhammad Rizwan, Assistant Director Litigation-II of this Dlrectorate for
submission of” Joint Pdl’lWlSG Comments in Qervm Appeal No. 789 10 & 97/2024 case- titled
: Mchboub Khan l)lsmct Swabi Vs Govcmmmt of Kh)ber Pakhtunkhwa & others,_henu an

authority letter is hereby issued in favor of lhc above named officer.

(¥amina Altaf)

) : DIRECTOR

S ‘ " * E&SE Department Khyber
: e Pavkhtu‘nl\,hwa Peshawar



