FORM OF ORDER SHEET |

Court of
Appeal No. 454/2024
S.No. Date of order Order or other proceedings with signature of judge ' i Fo
proceedings ‘
1 2 . 3
1. | ‘27/03/2024

The appéal of Dr. Mustafa rcSubmitted today by
Malik Akhtar Ali Khan Advocate. Tt is fixed for prelimi_nary
‘| hearing  before touring ~Single Bench at Swat on
07.05-.2024.1’archa Peshi given to the counsel :for',thc-,:

appellant.
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T Proe sppeal OF O sdasiafa received today e on 05 103.2024 15 incomplete on the
i o dern weitch 1 cetumned o the counsel for the appellant for completion and
o N .

= Cos e NI T 10 ke

- According 10 seborule-d of rule-6 of Khyber Pakhtunkhwa Service Tribunal rules
1874 respondents no, 1&3 un-necessary/improper parties, in light of the rules ibid
and on tho wiitten direction of the Worth? Chairman the above mentioned

asnondant nurmber he deleted/struck out from the list of respondents,

gn ot poant i incomplete.

) /@ Appuai hos not Leen Hagged/marked with annexures marks. :
‘ 4 Annexures/dosuments refefred to.in the memo of appeal are not attached with
- tha appeal be 1 ' ’

fncad onit.
5- Copy of appointment order attathed with the appeal is illegible which may be
roptaced by legibie/batier one, ‘

with annexures i.e. complete in all
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Service Appeal No{/fjll/lf /2024 - g - L B

Dr. Mustafa ..... ....... - Appellant
| VERSUS

- Govtof Khyber Pakhtunkhwa & Others ........... . Respondents.
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L | Malak Ak"htar'Ali Khan -
o | Advocate at Mardan
L L cell:0302-8192993
I | 0346-4984757 . |
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
' TRIBUNAL, PESHAWAR

Service Appeal No. L{J’L[ /2024

Dr. Mustafa,
Ex-Medical Officer,
Category-C Hospital, Khwaza Khela Swat............... Appellant

VERSUS

Secretary to Govt of Khyber Pakhtunkhwa, Health Department,

Civil Secretariat, Peshawar.

Respondents

APPEAL U/S 4 OF THE SERVICE TRIBUNAL ACT, 1974

AGAINST THE DECISION OF RESPONDENTS NO.1
WHEREBY THEY HAD NOT CONSIDERED THE CONTRACT

PERIOD OF APPELLANT SERVICES W.EF 18.12.1995 TO

01.07.2001, WHEREBY HIS CONTRACT PERIOD ABOUT 5/6

YEARS WAS NOT CONSIDERED FOR PENSIONERY BENEFITS

AND LENGTH OF SERVICE, IN VIOLATION OF THE JUDGMENT
OF HONORABLE SUPREME COURT OF PAKISTAN LAID DOWN
IN 2008 SCMR PAGE-380, 1998 SCMR 969 AND 1993 SCMR
906. | "

Respectfully Sheweth:

1. That on 28.12.1995, the appellant was appointed as

Medical Officer (BPS-17) on contract basis, in the Health



Ul

Respectfully She‘we't_h: 3

1.

‘which may kmdly be cons:deted as departmental appeal ‘

That appeal No. 541 ol 2019 deudp by this llonorablel ,'

~That on "28 12‘199‘5 tlie appellant was appomted as

Medlcal Ol’flcer (BPS 17) on (.ontract basls in the Health :

Depar tment under supervision ofrespondent No. 1

That the -appointment. on collltxiact"_f:basl_s;‘,as stopgap

arrangement.

That ix governlnent oF lﬂhybex Pakhtunkhwa le ll

Servants Amendlnent /\ct 2013 the appellant was

I

|

regulanzed w.e. f(ll 07. 20()1 |
. j . . . o

‘ . ' .' E : L v.l" - . . |

That the lnterventmg pcrmd wef 18121995 upto -

01.07. 2001 was not cons:dered for bensionery benefits

a0
[

and length ofserv ce.

RN

'T'hat the' appellant llled W.P.No. 358/2017 before

l

Pnbhawa: H:gh Cou:t Pes:hawm whercby appellant was

dnected to. approach servnce mbunal lor his grlevances
o

l
l
i
i
l
l
A
g

Court with the dlrect:on that- the appellant is entltled to

t

. !
- |
B
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. down.

B3.

"cmployees/doctoxs duly appomted by competent

1970 QuettaZIS R

P r=r e

the Penslonery beneﬁt for the flm the mtervenmg perlod

lrom 1995 to 2001 (copy ofjudgment is attathed)

“That the act of lesplondent Nol is 1llegal agamst wrong

and clear vrolatlon! of authontatlve ]udgment of Apex

[

Supreme (omt of Paklstan thcnclore necds to be struck:
That respondent No.1, while t'he inte‘,rv’énlng period of
appellant we.f 18.12.199 till 01. 07 2001 fot the purpose
of’ pensnonery beneﬂts and lengthy ol service, jls:'

l

un]ustlhed lllegal d‘i there was nelthc‘r any break ln hls

services ncnther nor advelse lcmarks agamst him As the

"appellant ‘was performmg the similar duty, same X

.1-

xesponslblhty, and same obllgdtlon no dlfferent in hlS

oo i
|

. duties, responsnb:llty an(l obhgatlon to that of regular

.mthmlty Such 1gnnrance of mtervcnmg penod is not

pc:mmlble in: the eye of law rehdnce lS placed on PLD

b

'l_




.
—— e e

That in view )udoments reported as 1993 S(‘MR 906 and
11998 SCMR 969 perlod durmg Wthh appellant held post

,on contract / adhocrbasls shall be consndered for move |

over pensloner beneﬁts and length of Serv1ce, but the'

same was wrongly demed to the appelhnt
o .

O

That in v:cw of 2018 SM(’R 380 that any civil servant"

works on temporaty adhoc/ tontratt basxs for 10 years in

- BPS-17 shall be vntltled to be pxomoted to - BPS 18.

Meamng thereby contract perlod shall be consxdered‘

from senivo-nty n ove over lctc, but respondents by
. |
ignoring such autporltatlve ;udgment of apex court have

A committed-"gr':os.s"i'llegalities. .

That the ]udbmjnts of apex court are bmdmg on all

organs of the’ cquntry and are under legal obligatlon to

®

follow theverdmt of apex court.
o
That is was held in Pl D 19'70 Quetta 1 that when there is
ST Co
no dllference m pcrformspg duty of Medical Ofﬁcer on
J
contraet basis as to that co-mpare -ot'-regu-la,r- basis

appomtment Because contract and regular Med1cal' ‘

Ofﬁcers perform similar duty, dame re5p0n51bihty and




c 1
similar obligation,. = 1

: !

LG That in v:ew of 2021 SCMR 15 46 that the appellant is

g
entltled to the pensmncry benehts

1

H'  That thé_épipéllia'nt seeks leave of thrs Honorable Tribunal _
to agitzite 'fur:t'h*et' grounds at the tnne ofhearmg
o Lo . .

S

lt’ fs, 'therefmc, most humbly played that on

| acceptance of thlb appcal this Honordble Trlbunal may be

pleased to‘ dire‘ct the respondents to’ conSIder the,'

' mtervenmg period ofappellzlnt serv:ces w.e. f 18, 12. 1995 :

till 01. 07, 2001 foL the pul pos‘e ofpens:onery bénefits and

- 'length of serwce alongwnth back beneﬁts

i

'. ~ Through

_ S Malak Akhtar Ali Khan
- Dated: _ . 4 - | Advocate at Mardan

CERTIFICATE: |

“As per instruction . / mformatlon provided to me by my client, it s
certified that agrsuch like. Service Appeal has’ ear“er been filed
fore this Honorab]e Trlbunal on the subject'matter COTUCA a2

Romeed &m Kol

ADV()CATE
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Service Appeal No. - /2024

Dr. Mustafa ...... et ettty | Appellant
f.VERSUs | ‘fj*f IR
Govt of Khyber Pakhtunkhwi) & Othex S e Respondents

S R

[, Dr. Mustafa Ex Medlcal Off“cer Cat(gory C Hospital Khwaza

- Khela Swat do herbey solemnly affirm and declare on- oath thac '

the contents of the accomp{anymg Service Appeal are true and'»
correct-to the best of my k]nowledgc and beltef and nothing haS‘

‘heen kept concealed from thIS llono:able Tr lbunal T

R/

DEPONE T'




G Appellant

VERSUS

Govtof Khybex Pakhtunkhwa & Others ......... s Respondents

- AQQB&&&QLML%
(APPELLANT;
" Dr, Mustafa, .

Ex-Medical Officer, R .

Category C Hospital, Khwaza Khela

N (]). Gove.fnment of Khyber PakhtunkhWé
. - Secretary, Ciyil Secretarijat, Peshawar ‘

(2) Secretary g Govt. of, Khyber

St

"_th Eough Chief

(3) 'Secretary to Govt: .of Khybér Pakhtunkhwa Finance.-
Depar tment, Civj| becretarmt Peshawq "

.’/ \‘ ¢ u

ar . - / ' A
B o - Malak l’\khtax Alj Khan

Advocate at Mard'm ..
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R "LPAF’!MENT PESHAWAR FOR THE UPDATION OF SLRVIC[ RECORD IN THE LICH‘F OF KHYBER

s

Al ) - o . ‘... ‘l

PPH\L BEFORE THE HONORBLE DiRECTOR HEALTH SERVICES KHYBERI P/\KHTUNKHWA HEALTH

" PAKHTUNKHWA SERVICES TRIBUNAL P[SHAWAR JUDGEMENT ARRIVEb IN THE SERVICE APPEAL NO.

 Tribunal for the redressal of my cogent and c0mprehenslve gnevances

" Respected Sir,

541/2019. S O

Through Proper Channel,

, With great reverent:e and humble SumeSSlon | beg to lay down for your klnd
information that | was initially appoimed on 25/11/1995 as Medical Offjcer {BPS- 17) on contract basis.
Latef under the provision of Khyber Pakhtunkhwa Civil Servants (Amendlnent) Act 2005 my.services - T
were regularized with effect from 1/7/2001 hut deprived from the right of seniority for the period from
25/11/1995 till 01/072001.. .. o "' , o .

. Agains'tr §‘u'ch"inju‘st'ite[ of the department 1 appfoéchéd the Honorable Peshawar
High Court Peshawar vide writ petltion No. 3518 P/2017, but the petition-heing not maintai able was
dismissed vide verdict arrived on 30/10/2018 However | was dllowed to approach the ‘Fé Services

\ Takung cognizance of the situation | fitled Service appeal No. 541/2019 in the
NWEP Services Tribunal on 3/4/20;9 ‘After hreadbe{re discussion the honorable Services Tribunal only '
permitted me-for the pensioner benefuts fer the date of my initial appomtment l.e {25/11/1995) and
not allowed my seniority as is. evtdent from Para 10 of the judgment dated 28/4/2022, (Copy attached

for ready referenca). K o

ILis pertlnent to “\d(! here that the Honorahle Serwres Tribunal has granted me
the penionery henehts strictly in accordance wuth the provision ‘laid down In the Pénsion Rules 2.2and
2.3 while dis allow seniority f0r lhe perlod | served in the de partmcnl on. contract basis. t

In wew of the above explicit exposmon It i3 requested to kindly direct the
concemed quarter of Health Department of District of Swat lo mamtam and complete my service$
record and after the grant of. annuaf incre ents pertammg to the intervening period from 25/11/1995
to 1/7/2001 iy pension documents may be prepared, because | hdve been retired from services on

28/02/20?]andobliged please. | - il :
. o [

Furthermore preparation and payment of my pension was wnhheld for want of
' declsion of the Services Tribunal Wthh has now been arrived , therefore humbly prayed to kmdly
expedite and considered my request on prlority basis cnablmg me to receive my pens:on ,gratuuty and .
othcr beneflts well in time- ptease ' ‘

o .~ Obediently Yours .

B v Lagrrett / %
{DR.MUSTAFA) R
MEDICAL OFFICER

CATEGORY-C HOSPITAL
KHWAZAKHELA-DISTT.SWAT,

L

et e



5 w \-) v 4 '. v 1 . ' ‘ J : B b
o S AV Ly Go enumem OF KHYBER PAKHTUNKHWA
- o ' ' ' . HEALTH DEPARTMENT
{Z{-“ ’ ‘| 'l R .
TR L ' ‘dated‘Peshawar the 17" October, 2017 / 0
. e . ‘ ! lv- st L JUUBUN | as, =
; ' r“ -
OTIFlCATlQN B ' -
.NO SO[E)H-!HS-181201 In pursuanco. o! Judgment of pashawar High Court
Peshawar dated 18-11-2008'In Writ Petition No. 1510 of 2007 read with sub section Rk
,_g of Section 2 of the Khyber Pakhtunkhwa Cw:l Servant (Amandment) Act, 2005
(Khyber Pakh!unkhwa Act 10 X of 2005) dnd provafmn under sub section 4 of
. . section 19 of Civil Servant (Ammendment) Act 2013 coupled with the reguianz.ahon
' order of appellents and simtl riy p!ac.ed w-e-f 2005, the sarvices of following doctors’
(appelients as well as simllqr_ly placed) are hercby regulanzed with effect from dates
as mentioned against each ' v ' .
e s . R . e
5. | Name of Doctor 1p.o0.8!/ Date of Initial Date of
# ' S Domicile. Appointment: Regularization
' N K on contract undor Act 2005
I S P o basls 1. R
1. Dr. BakhI Zada«S/O "01.01.1959 7347 139) : T 01-07- 2001
Gul Muhammad, |/ Swat |
[ MBBS_ j I ‘_ﬂ___L. ‘ ]
7 | Dr.Dawa “Rhah 56 T 01.09.1951 23.11.1995 01-07-2001 ‘
: Badshah Khan . I ol L . [
L MBBS o Swat - . SR RTRRTT N
37 Dr.Haroon Nasn‘ Karak/ . 23.11.1995° T 01-07-2C001
' Khattak S/0 Rab - 1.3.1966 . c
| (Nawaz MBBS T T By
I3~ Dr.Yousaf Khan S/0 | Mardan/ 23..11.1995 : 01 .07-2001
. Said Rehmdn MBBS | 1431968 . IR -
5 %Or Riaz Ahmed S/O "Mohmand 23 37111995 "] 01-07-2001
| rehmatutlah MBES [ A150.1881 § R R
5. | Dr, Alangir | Khan 116.04.1962 33111995 B1-07-2001
S0 ‘ * | /Mohmand - . '
: Darwesh Khan,- 1A
) MBB&» e U R
] 7. |0 Muhammad Ajma! Mohmand 23.11.1995 .01-07-2001
‘; Khan $/0° Z’mn Khan " ag ' o
: o IMBBS e 10.04.0 67 _ | ... )
5| O, Fazal Rehman “38.04.1966 | 2311 7695 | 01-07-2001
| 810 . | IMohmand . ; : f
Muh]mmad Amir  i| Agency o ‘,Q'
‘Khan, MBBSLNE | NPH N ST K
o, Mustafa SIO 7 s gioeT [ ZAI 9% | 0107 zoo*‘( @
ISwal £

/ . Behr]lﬂand . & '._JL........_.. i - | . é:@‘ﬁb
‘.> Vl.i,‘: ‘ \L/\‘ | .i




7T . L A I -=-—*-'1 N
666] Or Muhammad 1-5.04,‘1978‘ 08.03.2005 0803, 2005 | o
Fayyaz S/10 P ! i N
i Muhanimad Ayaz | Swat L I SIS
1} 8671 l)r'Jnhameh jo o Dlr(l v o 08 03 7 2005 ,08‘03'2005
, ;\\ntgg” Sarmad Jan 312 1973 : : o i
. S . L] B _'__n__;'___,‘_‘______, et S Aot e
BFB DO A Kivan slo ~ [30.12,16761 08 032005 | 08.03.2005 , *
Fazl Subhan MBBS | Charsadda. | et e
569| Or Ajab Khan s/o Charsacm;/ 8.03.2005 | 08.03.2005
Jsmail Khan MBBS | 2502 197 [T S
1 R70| Dr Farhana die 10D 08 03 2005 08‘03:200.5:’
-} Hussain Ahrivad 07.08. 1978, ‘ ,
| MBBS. IR N S —
671 Dr Muhammiad Zubair | Swat | 08.03.2005 | 08.93.2005
' 510 '101,04.1976 S
Muhammad Bashir ' ’ | . ,
Mo S ‘ i o
G721 Dt Rae h\’luhmmnad sfq Dir(L) ' 08 03.':’.005l ' 08.03.'?..0‘05
15.3.1977. S B
Badshah Muhammad | . _
CMD T D S
6731 Ur Mushiaq Ahmad sid Oir (L) 708.03.2005 | 08.03.2005
Badshahul Mulk M.D 124101978 | N
674| Dr.Fazal Wahid SO | 11.02.19717] 08.03.2008 08.03.20_05
C(Khana Gul MDD 1 Dir. e
G751 D Nizanud Din s/a DLy .| 08.03.2005 |08.03.2005 !
| Qatandar Khan MBBS| 10,3971, 1 e
67C] Dr.Umar Hakeem s/o. | Bajaur/. ' 08.03 2005 | 08.03.2005
' Abdut Karim Khan 28.4,.1971 : : '
) _|MBBS i I S S
v {677 DrNisar Ahmatsfo [ DifL)- 1 08.03.2005 | U8.03.2005
] | Amir Mchammad M.D} 1.2, 1971 » 3l o B
,g; £78| Or.Sher Muhammad NW Agency 08.03.2005 {08.03.2005
/0 08 08.1976 BN
‘ _ | Sakhi Murad MBBS. ' L
. .. - 679) Dr.Nagemullah s/o 01 02 19811 008.03.2005 | 08.03.2005
' Abdullali MBBS Swat. - o < :
680! Dr. AN ar Ali /o Swal/ 0803.2005 | 08.03.2005 ﬁ B s
b 2arfaraz Khan MBBS | 25.10. 19717 : . A _.__Mgo""'\,;‘muh‘k’
| " | - ot W3 et
Nole: Any omis saun/uror wdk tw n.cllfted after verification, ,

Endt Nn of even anl date,

DU A PO

1 e
P

SECRETARY HEALTH

Registrar, Peshawar, High ( ourt Peshawar,
Accountant General, Khybar Pakhtunkhwa
Director General, Health Services, Khyber
P50 to Chief- Secretary, Khyber Pakhtunkt

Coordinator PMRU, O/0 Chief € secretaty, Khyber F’ékhlunkhwa
Al District Heailh Offacers I‘7

|
|

Eakimnknwa

Khyber Pakhtz.nkhwa
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Servuce )\ppea! No. 541/2019
Date of Instrtutmn 03 04, 2019

Dete oﬁ Dec;s-uon B 28.04,‘2‘02‘2

Dr. Mu;.tafa Med:cal Ofﬁc;r Celegory C Hospltal Khaweza Khila, Swat

_é , - %" (Appellant)
Government of Khyber’ Pakhtunkhwa through Chuc,ﬁ SecreLary and four ,
others. o .
T e . (Respondents) -

MALIK AKHTAR ALI KHAN | , S
Advocate ‘ ‘|. . s For appellants,

MR. NASEER-UD-DIN- SHAH, ‘! '
Assistant Advocate General

N qu respondents.

MR. SALAH-UD-DIN : - MEMBER (JUDmAL)
MR. MIAN MUMAMMAD - . I MCM&ER (eXECUT‘IVE)
_ ‘_ff' . | : -

JUDGMENT; . ..
SALAH-UD-DIN, MEMBER:Y This single Judgment is almed at
the- disposal of 'thein tJm as well as connected Service
\ Appeals bearmg No. 541/2019 titled “Mohammad -Ali Jan'
Versus Government of Khybcr Pakhtunkhwa through Chief‘
Secretary and four others”} 543/2019 tutled “Dr Fazaf Subhan’
Versus Government of’ Khyber PakhtUnkhwa through Chlef :
Secretary and fOur others"y 544/2019 titled "Dr. JamFI Ahmad
Versus Government ‘of Khyber Pakhtunkhvwa threugh C.,huef ]
-.Semetary and four otheré" '545/2019 Iltled “Df“ Bakht . Zade !
' Versus Government of . Khyber Pakhtl.mkhwa through Chief

'Secretary and four others”, 546/2019 tltled "‘Dr Faridoon C

Khan VerSUS Government of Khyber Pakhtunkhwa through
Chief Secretary and four qthers" 1054/2019 t:tted “Sardeef
Kumar Versus Government of Khyber’ Pakhtuﬁkhwa through
Chuef Secretary and feur othars” and 1055/2019 teﬂed
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Dr. Bakht Zada and’ Dr.
‘Medical Officers on contraqt basis in the year 1995 wh:!e the’ '

"Dr.  Abdul Gf\é‘f'b'c'lr‘.“'V@rsusv Govuﬁment of Khybér

Pakhtunkhwa thmugh Chlef Secretary and . four others'f, as

common questuons of Iaw and facts are ,mvolved in.all the

above mentioned appeais' ‘ TR ; .

2, Br:ofly stated the racts as ailcged by the appeliants in "
ih@n dppeals are that the appellant_, namely Dr Mustafa,-

Dr.-Muhammad Ali- Jan Dkr Fazal Subhan D: Jamul Ahmed
Bardeef Kuma: were appointed as

appeliants namely Dr Faridoon and Dr, Abdul Ghafoor were
also appointed as Médu:al Qfﬁcets on contract’ bas;s in the year
1999. On promulgatlon of Khyber Pakhtunkhwa C}VII ‘>ervants
(Amendment) Act, ?OOS their services weara regulan?ed with

effect from 01 Q7. 2001 however the mtc—::vpnmg period of X

their contract servuces till 01, 07 2001 was not consndered for
the purpose of semomy thorefore thc appeHaan ﬁlPd Wnt‘

Petition No. 3518- P/2017 before the august Peshawar ngh~
Court, Peshawar, wh:ch was dismissed vide Judgment dated‘

30.10.2018, being not. mamtamable however it was observed

that  petitioners may approach the' Selwces 'Trubunal for

redreSsal of their gnevance, .nenCe the mstant serwc& appeals.

3. Notices were as.wéd to the lespondénts but they falléd
to submut repiy/comments desplte several opportumtlés bemg

given to them, therefore, the appeals were ﬁxed uitumately for

a:guments

o

4. Learned counsef for the appelllants has’ contended that
the contract period with - ejfect from the - date . of lmtsa!
appointment of the appeliants il 01.07. 2001 rs iegaliy

required to be counted toward.s seniority and promotlon of the -
appellants as seniority IS :Q( koned from' the date of Ir'iit'ial','

duties be:ng performed by the regular appomted Medlcal

appomtmént that the. appeﬂrnts were perf@nmmg s:rmiat";"'j

Ofﬁcers, therefore, the perlod of their contraet seeré Shall- be

counted towards semomty ‘that cCordmg to RUIes 2.2 and 2. 3
of the West Paklstan CIVII Se:v

period of contract Servrr.:e shafi be counted towards pens:onary
benefits of the appenants that up light of m[m@rOuS Judgments

ices Pension| Ru!es 1963 the, ; A e

< m—



of worthy apex court, contract period shall -be considered For

' lilegally lgnoled l:he iudgl 1ents of worthy apex Court that the
contract serwces of the appellants were. wlthout ahy break, '

which faet has not baen conslderad By the raepandente and

resull:ahtly, jumors to the appellants have become their .-
seniors. Rellance was: placed on 2018 SCMR 380, 1998 ¢ CMR‘ ‘
969, 1991 SCMR 1765 1993 SCMR 609, PLD 1970 Quetta 115;

and unreported judgment‘dated 23.09. 2020 paesecl by august

Suprema Court of Pakistan in Clvul Appaal Nd. 411 ol" 2020
titled Addutlonal Chléf SeCretary FATA, Peshawar and others.

Versus Sultan Muhammad and others”,

Al

‘5. On the other hancl,zlearned Aeeist'a_nt Ads{bcate. General.
for the responde‘nts‘ hae contende’d that thelee‘rvices of the.
, appellants were regulanzed with effect from - Ol 07. 2001 vnde

Notification dated 1‘7 10, 2017 ‘which hae not been challenged

- the purpose of Seniority D*)t the respondehts have wrongly and L

by the appellante thmugh 'filing of depaltmental appeals wuthm -

the statutory perlod of 30 days therefore the appeala are not o
- at all malntalnable' that the departmental appeals ‘were
“allegedly. filed by the appellants in the year 2018 and 2019,

which are badly l:lrne bar"ed rénderlng their serwce appeals

liable to be dlSl’l’llSSéd c.mJ this score alor‘le tl‘lat the ccntract' "
period of services of the appellants could not be rounted for
the purpose of thelr aemowty as thelr eenlpnty shall be_
counted with effecl: from the date of regulaHZatlon of thelr,
services; that the semontl’ of the appellants has nghtly been,

reckoned from the date of regularization of then servuces,
therefore, the appeale ln hand may’ b dlsmlssed Wlth costs

Reliance was placed on 2 22 SCMR 448 and 2019 PLC (C S)

740. :1 ’

6. We have heard the argumenta of learned c,ounsel f‘or the

appellants as well as learned As.c,:stant Adv.cx:ate General for «\t

the respondents and have peruaed the record

l By,

7. A perusal of the ret:ord would shnw that sor‘ne of' kh‘e"\“ /

appeliants were appoanted as Medlcal thcels (BPS 17)

‘contract basis in the year: 995 whlle some wele appomted as
" such in the year 1999 In T/lew of sub-section 2 of aectlnn -2 of

¥ .
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the Khybér‘ Pakhtunkhwa CNll Servants (Amle;ﬂd',r‘ﬁéht)'.-Aéﬁ,:_‘,

2005 and the DIOVISO under c.ub Sa(,t on~4 of 'Se;t‘i‘on-la-of
Civil Servants (Amendment) Ar;‘ 2013 as well as judgment
dated 18.11.2018 passed by' :august Pcshawq'r'-High' Co&r‘t
peshawar in Writ Petition No 11510 of 2007, Governmént of
I<hyber Pakhtunkhwa Health e)epartment sc;Sued Notiﬁcation:-‘-
dated 17.10.2017, whereby scrwces of the. appe]laﬁts were‘:’i
regularized with, effect from 01 07 2001. The core :ssue

nequumg determination. |S tha‘c as. to - whethet Lh(‘ period Of.‘

contract service of the appcll
Lheu Semc’)rlty or not"" In or

jnts could be roumted towaicls‘

er to prop@rly apprecnate the B

controversy in questlor\ it vYouId be advantageous to . go -
through para- -1 (a) and (b) of- SeCtlQn 17 ‘of I(Hyben
Pakhtunkhwa Civil Ser’vahts 1(Appomtment Pso‘motion .arld

Transfer) Rules, 1989, ‘which ls[ reproduced as below:-:

“Seniority. -=-(1)

The seniority inter se |
of civil servants [appomted to a service;

cadre or post ] shall be detefmmed | N B

(a) In the case of péreon
recruitment, in accordance with the ordu’o/, :
merit assigned by the Commission [or, 35
the case may: bé,,

- Sekection Committee; ] plowcl(,d that
persons selected for appomfment io post in.”.
an earlier selection shall rank senior' to. Che Lo
persons selected in & later selaction; and - .

(b) ' In the case. of civil

I : .
appomtpm by m/taal

the Depdrtmenta(

.servants appom&,d

otherwise,. with referenc:e to the dates of G
their continuous. regular appomfment in the .. -
post; provided that civil servant selected for-
‘promotion to a hrgher post in one bdfCh .
shall, on thelr promotion to the higher post,
retain fhen’ :nLer-se semorwy as in the Ic,wer

post”.

EXp’Bﬂation'I, -.-OOI0;;tl'.biioi';i'to{o;OO-o ------- f‘i.no'. "

Explanat'o"'rr DB..I‘,..."..“."‘. 0‘0.5.-1."'!.:" lllll

EXP’&HQ!‘I’O"'III, ""ouunuuunu cebreveaatirsavrees ..u .
| JrnmeL

'
(2) ................ Kreresrreriane bhershonr b d
. . '

[(\.3)..: ............................ trEetrive ]‘,
] :

|

— . . ' ' ! '- |
8. . While going through ClduSe -b of khyber-bakhgtunkhwa

Civil Servants (Appomtment

’)romotlon ar\d Transfer) R'u‘le;s,

!
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1989, it is clear: that the penod of rontréct services of the /é .

appellants could not Dgc:ou,ntgd for 'the. purpose of seniority.

Moreover, Secti-dn=8 of Khyber Pakntunkllwa Clwl Servants
(:t 1973 also provnch § that :;emorlty in a post SélVlCé or .
cadre to which a civil servant is. promoted snall take effect

from the date. of . regular appomtment to l;hat post It s by

ow well *‘et’cled that iser‘wces rendeled by an employee Oﬂ

ad- hoc or contract basig cannot be cOunted for the purpose of

thenr :emonty as che $nme will be (“ounted fl om thew regular
appomtment Wlsclom “in this respect c:lenvecl from the
judgment of august Sppreme Court of Paklstan reported as

2022 SCMR 448. The appellants have themselves menl:loned :
in para-2 of thenr respectw§ ‘appeals that their dppomtment
.on contract basls wasla stop 9ap ar:angelnent. Furthermore,
secording to para (1) of offer of appomtment the appellants '

were appomtéd for @ |:>er|od of one year or il the availability

 of selectees of Publlc ﬁ:crvuﬁe Ccmmlssmn Ol’ returi OF orlgmal
|nc‘,umbents from led e/deputatlon, Whtchever is - earllér Thel-{.
. appellants were, not. gven falling W|th|n tnc= l‘aLego:y of civil
servants prlor to thelr :egulanz tloﬂ on “pl. 07 ,5001 Thei’;-' "
appellants thus CanTOt clalr‘n thelr SeﬂIOI"Ity VIS"d -vis tl’\e

Medical Offlcers who| were appoml:ed on regular basis during
the perlod durmg Wthh the a pellants wer‘e servmg on
contract ba3|s. The ]lldgnnents rehed u;aon by lcarned counsel

for the appellants 1al*e dlstlngu:shablé and rould nOt in any .

‘way foster: the clalm of the appellantb regdrdlng countlng ofi-

their rontraccual perlod of employment for the purpose of
their sen,lorlty_f ?.,. R !:,'~ |

! . IR _
9. Onéfof"the_Lleé« taken by learned l.ount,el for I’tn'e
app'ellants is that-'a.é tne period of comract &.élVlCé could be
counted towards penSlonary beneflts in v:ew of. lules 2.2 dnd
2.3 of Pen@on Rules therefore, Lhe same llas to - be

con3|dered for.the. puupose of Se,monty also Pulés 2.2 and 2,3 -
of the wWest Paklstan CIVll Serwces Pensmn Rules 1963, are -

reproduced as below . o |

K -
N 2;2 Beghl:ling of . .b(..l’vu.e“ .SUDJ@L[ to any
special rules, the. service . of - Governmant

servam begms to quallfy for pen%mn when hgm s, nl,,;,.”, " |

e h.l ’!v
| ' ) o : """‘ﬂ%:-
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takes over f;ht;irgé of the post to) Which he is -
first ap;gc)/nwd ,

b
Rule 2.3 Témpomry and w’ﬁmaim‘; .;("n:c,e '

Temiporary &iid officiating service sh»uf Cou.n
for p@nSJon as i hdicated below.: - ‘ :

C‘overnmenc 'dervants  borpe on remporary
establishment who have r@‘ndcred more than
five years conUnuoua temporary $er vice for the
purpose of pen,ﬁron or-gratuity; and :
Temporary ang officiating service .followed by
confirmation shah' also counr f‘or pens;on or
gr’dtutty

) L A
10. Whnle gomg tTough the above mentloned reproduced
Penswn Rules, i, s evident Lhdt the |)UllC)d ‘of ContraCt'
employment CQuId |be - considered only for Lhe purpose of
cour‘ntmg qwlufymg s\erwce for pensmnaty bc,nerltq and not for

il. ("ons@quently, ‘the appeal in hand aS \mah as. (:OﬂneCted
Service Appeals bearing No. 54.2/2019 ;4;/4@19, 544/2019,
§45/2019,. 546/20]9 1054/2019 ahd 105‘3/2019 being
devoid of any merlts stand dl&»l’ﬂ!SSLd parties are left to bear’
their own costs F:Ic., be uoﬂSngned to thl, rec,\,ld room,

128.04. 2022
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