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OJBEFORE THE KHYBER PAKtiTUNKHWA SERVICE
TRIBUNAL. PESHAWAR

/2024Service Appeal No.

Asad Ullah Khan, Additional Secretary 
Board of Revenue Civil Secretariat, Peshawar.

.Appellant

VERSUS
Govt, of Khyber Pakhtunkhwa through Secretary 
Establishment Department, Civil Secretariat, 
Peshawar.

1.

Chief Secretary, Khyb^r Pakhtunkhwa, Civil 
Secretariat, Peshawar.

2.

Chief Minister Khyber Pakhtunkhwa/ Competent 
Authority, Chief Minister Secretariat, Peshawar.

3.

.f£it ■

....Respondents

SERVICE APPEAL U/5 4 OF KHYBER 

PAKHTUNKHWA SERVICE TRIBUNAL 

ACT, 1974 AGAINST ORDER DATED 

19.03.2024, WHEREIN, DEPARTMENTAL 

APPEAL, INSPITE OF JUDGMENT DATED 

11.10.2023 OF THIS HON’BLE TRIBUNAL 

HAS BEEN REGRETTED, WHEREIN, 

APPELLANT HAS BEEN DECLINED 

ACTING CHARGE APPOINTMENT AS PMS 

(BPS-19) W.E.F. 03.10.2019 AND REGULAR 

PROMOTION TO PMS (BPS-19) W.E.F. 

04.08.2021, RESPECTIVELY, WHEN 

JUNIORS TO APPELLANT LIKE JAVAID 

ETC HAS BEEN APPOINTED/ 

PROMOTED.
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PRAYER

On acceptance of this appeai, the 

impugned order dated 19.03.2024 vide 

which appeal of the appellant is regretted 

may please be sef-aside and file appellant 

may piease be appointed in (BS~19) on 

acting charge basis w.e.f. 03.10.2019 and 

may please to grant regular promotion to 

PMS (BS-19) w.e.f. 04 08.2021 when his 

juniors like Javid Ali etc were first 

appointed in PMS (BS-19) on acting charge 

basis on 03.10.2019 and thereafter reguiar 

promotion to PMS (BS-19) on 04.08.2021 

with all back service and monetary 

benefits.

\

Sir

Appellant humbly submits as under;-

That vide Notification dated 03.03.2009 the appellant 

was promoted to PMS (BS-17) on regular basis. (Copy 

enclosed as Annexure “A”) ^

1)

That vide notification dated 17.06.2016 juniors to 

appellant were promoted to PMS (BS-18) and promotion 

of appellant to BS-18 was deferred due to lack of 

training. (Copy enclosed as Annexure “B”)

2)

That after completion of appellant’s training promotion 

of the appellant to BS-18 was again deferred due to 

pending inquiry against the appellant and further 

juniors to appellant, like Javid Ali etc were

3)

pi ■

i. .



recoinmerided for promotion to BS-18 vide P.S.B 

meeting minutes dated 28.12.2016. (Copy enclosed as 

Annexure “C”)

That during pendency of the inquiry juniors like Javid 

Ali etc to the appellant were further appointed in BS-19 

on acting charge basis vide notification dated 

03.10.2019 and were, further regularly promoted vide 

notification dated 04.08.2021 in BS-19. (Copies 

enclosed as Annexure “D”)

4)

That after finalization of inquiry the appellant was 

promoted to PMS (BS-18) on regular basis vide 

notification dated 21.01.2021.- (Copy enclosed as 

Annexure “E”) i‘

5)

6) That vide notification dated 03.06.2021 appellant 

regained his seniority in BS-18 as visible from seniority 

list. (Copy of seniority list is enclosed as Annexure “F”)

7) That vide judgment of this hon’ble Tribunal dated

27.07.2021 appellant was held entitled for proforma
10.05.2016. (Copy enclosed aspromotion w.e.f. 

Annexure "G”)

That vide P.S.B meeting minutes dated 31.07.2021, 

promotion of the appellant to P.M.S (BS-19) was 

deferred due to incompletion of prescribed length of 

service for promotion and probation period and lack of 

mandatory training i.e. MCMC Training for promotion 

to BS-19. (Copy enclosed as Annexure “H’^)

8)

That vide letter dated 06.09.2021, appellant was offered 

MCMC Training for promotion to BS-19 for the first
9)



' time, which he successfully completed vide certificate 

dated 17.12.2021. (Copies enclosed as Annexure “I”)
^ ,

10) That vide notification dated 15.04.2022 appellant was 

promoted to PMS (BS-19) on regular basis, but with 

immediate effect. (Copy enclosed as Annexure “J”)

11) That appellant approaches this hon’ble Tribunal and 

vide judgment/ order dated 11.10.2023 of this hon’ble 

Tribunal, respondents were directed to decide 

departmental appeal of the appellant as per law. (Copy 

enclosed as Annexure “K”)

12) That vide letter dated 19.03.2024 received by the 

appellant on 02.04.2024 appeal of the appellant is 

regretted, which is illegal, against law and facts. (Copy 

enclosed as Annexure “L”)

13) That appellant approaches this hon’ble Tribunal on 

flowing grounds;-

GROUNDS.

A. Because the respondents have malafidely and 

deliberately presented before the P.S .B the promotion 

date of appellant to BPS-17 as 25.01.2011 instead of 

correct date of promotion as 03,03.2009, thus appellant 

has 12 years length of service on 31.07.2021, thus the 

deferment reason of the appellant’s promotion to BS-19 

i.e. non-completion of prescribed length of service for 

promotion is. totally fallacious, incorrect, fanciful and 

result of sheer malafide.

Because vide judgment of this hon’ble Tribunal dated . 

27.07.2021, appellant has been held entitled to

B.



proforma promotion to PMS (BS-18) w.e.f. 10.05.2016 

and vide notification dated 12.01.2023, respondents 

have garanted promption from PMS (BS-17) to PMS (BS- 

18) to appellant w.e.f. 13.01.2017 instead of 10.05.2016, 

which is clear second malafide even on the part of 

respondents. In light of the notification dated 

12.01.2023, the reason of appellant's deferment i.e. 

incompletion of probation, period is also illegal, 

unlawful, fallacious, non-maintainable. (Copy of 

notification dated 12,01.2023 is enclosed as 

Annexure “M”)

N.

Because reason of deferment of appellant’s promotion 

to PMS (BS-19) on the groufid of lack of mandatory 

training is also illegal, unlawful and non-sustainable in 

the eyes of law, because on 31.07.2021 i.e. the date of 

which the Provincial Selection Board meeting was held, 

appellant was hot offered MCMC Training rather it was 

offered to the appellant on 06.09.2021, after two months 

of deferment of promotion of the appellant.

C.

Because the above mentioned three .reasons of 

deferment of the appellant’s promotion are totally non

existent, misconcerned, were creation of respondents 

for which appellant can’t be punished in the shape of 

deferment of promotion, which is illegal, unlawful and 

un-islamic.

D.

V

\

E. Because vide para-3 of the order of this hon’ble 

Tribunal dated 11.10.2023, the instant appeal involves
■ S

the same grounds which were earlier decided by this -



hon’ble Tribunal in favour of the appellant in the first 

round of litigation.

Because as per para 2(ii) of the notification dated 

15.02.2017 andpara-v (d) of the Promotion Policy, 2009, 

appellant is entitled to be appointed as P.M.S Officer 

(BS-19) w.e.f. 03.10.2019 on acting charge basis when 

his juniors like Javid Ali etc were appointed,on ACB and 

is entitled to be promoted to PMS (BS-19) w.e.f 

04.08.2021, when his juniors like Jayid Ali etc were 

promoted. (Copies enclosed as Annexure “N”)

F.

Because appellant has not been dealt with in
- - *

accordance with law as per Article 4 of the Constitution 

of Pakistan, 1973, thereby his fundarriental rights are 

infringed.

G.

Because as per Article 25 of the Constitution of Pakistan, 

1973 all citizens are equal before the law, however, 

appellant has been discriminated.

H.

Because as per Article 27 of the Constitution of Pakistan, 

1973 discrimination in service is prohibited and falls 

within fundamental rights.

.1;

Because as per 2007 SCMR 1355, 19,97 SCMR 237, 1973 

SCMR 304, 1998 SCMR 736, 2000 PLC (CS) 149 and 1995 

PLC (CS) 151, appellant is entitled to be appointed as 

acting charge basis w.e.f. 03!l0.2019 and promotion on 

regular basis w.e.f. 04,08.2021, when his juniors were 

appointed on acting charge basis and were promoted

J.



on regular basis. (Copies are enclosed as Annexure 

HQV)

PAYER

It is therefore, humbly prayed that on acceptance 

of this appeal, the impugned order dated 19.03.2p24 

vide which appeal of the appellant is regretted may 

please be set-aside and the appellant may please be 

appointed in (BS-19), on acting charge basis w.e.f. 

03.10.2019 and may please to grant regular promotion 

to PMS (BS-19) w.e.f. 04.08.2021 when his juniors like 

Javid Ali etc were first appointed in PMS (BS-19) on 

acting charge basis on 03.10.2019 and thereafter 

regular promotion to PMS (BS-19) on 04.08.2021 with all 

back service and monetary benefits. ' ^

Any other relief which, this hon’ble court deems 

appropriate in the circumstances of the case though not 

specifically asked for may kindly also be granted.

Dated: 16.04.2024
Appellant

Through
Amj adWo/pM^dan) 

Advocate
Supreme Court of Pakistan

AFFIDAVIT

I, do hereby affirm and declare on oath that the 
contents of the appeal are true and correct to the.bes^of my 

knowledge and belief and nothing material h 
concealed from this hon’ble Tribunal. f

been

Deponent
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Service Appeal No. /2024

Asad iniah Khan... Appellant

VERSUS .

Govt, of K.P through
Secretary Establishment and others... Respondents

ADDRESSES OF PARTIESI-

APPELLANT

Asad Ullah Khan, Additional Secretary 
Board of Revenue Civil Secretariat, Peshawar

RESPONDENTS

1. Govt, of Khyber Pakhtunkhwa through Secretary 
Establishment Department, Civil Secretariat, 
Peshawar.

2. Chief Secretary, Khyber Pakhtunkhwa, Civil 
Secretariat, Peshawar.

Chief Minister Khyber Pakhtunkhwa/ Competent
Peshawar.

3.
uthority, Chief Minister Secretariat

Ifi.

Appellan

Through
Amjad A
Advocate
Supreme Court of Pakistan
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-6,'Principal Secretary to Chief Minister. Khyber Pgkhtunkhwa. ’
7. Alt Divisional Commissioners in Khyber Pakhtgnkhwa. 
S.AccountanlGeneral.KhyberPakhlupkhwa.- 
Q.ProjectDlreclorJMUProject.E&SEOepaiimen't.- 
10. PS to Chief Secretary, Khyber Pakhlunkhwa.

■ ; 11. PS to Secretary Establishment, E&A Department.
; . 12.,PS to. Secretarv Eslablishment/'PS td SS(E)/SS (Reg)/PA;AS(HRD)/AS(E)7 DS(E )/ *’ •

SO(E.]0/sp(E;V) , ' ‘ • . ' , .
'■ 13. PS to Secretary (Admn.)'/D.S(A)/SO(S‘ecret)/EstateOfficer/ACSOCyph0r/Dy Director .

(IT) and Director Protocol Administratioji^partment.
•; '14. Officericpncemed.

15. Controller; Govt. Printing Pre^ Peshawar.
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•^EM NO (7)

ESTABLISHMENT DEPARTMENT
(Meeting of PSB held on‘^T,0;05;^(®!6) *

;UB JECf: - PROMOTION OF PMS BS-.17 OFFICERS TO BS-1_8..

Secretary Establishrrient apprised the Board that number of schedule posts 
a BS-18 falling to the share of PCS {EG)/PCS (SO) and PMS are one hundred and 
wenty seven (127) where one hundred and six (10()} offio'ers arc already working, 
lertce twenty one (21) posts of BS-18 are lying vacant.

'^'According to Service Rules of PMS, the post in BS-18 is reqyired to be filled
IS urideri-

By promotion, ori seniority-cum-fithess basis, from amongst the officers of 
PMS in BS-17 having at least five years service and have passed the 
prescribed Departmental Training or Departmental Examination.

Under the policy of Provincial Government, eighteen (18) months training is 
mandatory for promotion to BS-18. However the officers who attained the 
age of'50 years or above on Ist July of the year in which the training is 
scheduled or promotion is being considered sholl be exempted from 
training.

11.

The service record of the officers included in the panel was. discussed one
ly one as under: -• •

RECOMMENDATIONS OF THE BOARDNAME OF 
OFFICER

S
No

His date of birth is 12.04.1967. He joined government 
01.01.1992. He was promoted to BS-17 on

Mr. Jehanzeb 
Khan

1.
service on
27.05.2008. The Board in its meeting held on 0^1.06.2015
and 30.11.2015 recommended to defer his promotion as he 
had not undergone training mandatory for promotion. 
Position is still the same.

• The Board recommended to defer his promotion 
Mr.'Marisoor His date of birth is 30.03...1966: He joined government

service on 01.01.1992. He was promoted to BS-17 on 
I 27.05.2008. The Board in its meeting held on 04.06.2015 
I and 30.11.2015 recommended to defer his promotion as he 
had not undergone training mandatory for promotion. He is 
now exempted from training mandatory for promotion due to 
age factor. No enquiry is pending against him. His service 
record upto 2015 is generally good.

2. ■

Qaiser I

• i.Vi
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a------v
■ r

on t cKuiai l5as^:government 
l-icr oi biiili, ib • ^rnmoted to BS-17 dn
isen-'ice 90 13.1^2. i982. ® ^ training mandatory for
03.03.2q09., She is pending against
!promouc,n due to .age fac ■ generally gopd.
^::se:S rt^ r^-Ltionlto carnet Oi^n-
j Islamabad.

(

rraLMs. Mussi 
Ismail Buit

24.

t

-18to BS 
period of ; *The Board-recommended the officer for

regular basis. She will be on probaUon ^
‘ Che will -actualize m her own.cadre.

25.04.1965. iHe joined governnlent
-.-. or, 29 04.1998. He was promoted - to BS-17 on 

rri'2^011 He is exempted from itraining mandatory! for
: ,31 » .sc ..CO. No^TsCer
him. His service record uptb 2015 rs,generally good.

i
. I

on
one yeay.
His date ol birth is

f

'2^ 1 Mr. Abdv 1 Kabir 

! Khan
I

1

ofncen for promotion to BS-18 

probation for a period o.
The Bqard recommended the 

■egulaif basis. He will be on
! one

!i on I

--nS'-TT -oni • ' 00 04 1998. He was promoted to Bb 1/ o
'■ ^0^^2009-. He' has not undergone training mandatory for

nentI

1 26. Abd|ul
■ Hameec Khan

I
promotion

!

mmended to defer hi,s promotion--------- ------- -
02.03.1969: He joined' goverr.ment 

promoted to BS-17 on

The Board recur
;ate of birth is

la o? 1Q08 He was
^So09. flerjhaS^ndtlifftjcfblfgdffpfltrainirrgJm^  ̂

promotion'

.1i 27. ^i Mr'. Assdullah'
! ■ ■-Khan ■

His

i

The Board -..rommended to defer his promojiom-------
,T4ir-'^ -H"si;ue37-Tr3-.--is 15.08.1969, He joTnid-imJT^ 

M ser\'iae on 15.07.1998. He was. promoted 
I 03.(13.2009-. He. has not undergone training mandatPry for

!
I’-r 7 on; 28. , Mr. Ja

I

' Ij proiTijOtion

Ron.rd recommended to defer his promotioru--------
- tHii-tda«3r'ffirori?3TT2H?fT^4ri^^

servMpe-on 14.07.1998. He was, promoted to BbHl/ on 
03 OB 2009. He has not undergope training mandat
'll

pronjiotion

I The
i riq All■ i29. jMr. Te 
! Khan ory' for

t
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& RT.TSH-MSNT 'd^.PA?^TM;EN^
*. ’■ ^ (M'eetiWg of PSB held on 2a.l2.20,i6) ;,

-is...;

\
t>

pVf^^nTTnN by BM'S BS-17 OTFUi^I^S TO^BS ^ -

■ Sec^fe&y Esiablishmcni apprised trie Board that number, of ^
BS 18 OI KS lEOVPCS (SCI PMS .« o~ hundred inS
BS IS laiii. g, , „_.„8 sixteen (116) Omcers afe already workma , .

thirt)' 3 a^e lying vacant. Moreover the Se'eret^ further apprised • , .
Tb ''7thal4e1e posts' were reserved’ for those Officers- r^ho were undersomg .

: Steg (br.1rorrtouca. They haire how completed the requisite trammg.and^ -

. eligible t.o be considered for promotion.

f•SUBJECT;*

in

!■ •

I !
the post in BS- laij.'s irequired to be _rilled '1

According to Sen.'ice .Rules of PMS2'. 1

ivs under.:-
/ "By promotion, on seniority-cum-fitness basis, ts^,apridrtgst the officers of 

PMS in BS-17 having at least five years have passed-the
■ prescribed Departmental Traihihg orbe^a^^mej^SlsExamination".'

. A.I '

•^Vhe-service.record'of the.ofneers included‘’ip the panel was discussed'one . 
bv one as unde-K'V' •'' ■. .
3.

•‘.t.

RB^Q.;ii51^'£ra^TIONS OF TUB BOAJFUDS. NAME OF; 
.« J OFFICER-^

His da.tc of^'bifth is-+12-.04.1967.- He joined;government service on'. • •
01.01.199^.. He was promoted to BS-1,7 on 27.05.2008. The' ; 
Board ih-!. its meeting held on 04.0.6.2015, 30.11.2015;. ...

ilO.OD.aoib^.^ .29,'06.2016, 27:07.2016

TT ‘^Ir. Jehanzeb 
I Rhan ..

t

29.08.2015and
recomme^hded to. defer .his promotion as he had not undergone 

; 'training mandatory for promotion.* He has ; now lundergone 
rhahdator>'-training. No enquiiy is pehding against him. His,;., 
s.eih'ice record'u'pto 2015 is generally good.' ■

I M.
1 V

1

i\
I
I'. I
t

i

ii

The Board recommended the officer for promotion to' BS-18 on' 
regular-basis. He will be on probation for a. period of ohe year.
His date of birch is 10^03.1967. He joihqd governmertt service on-
01.01.1992. He was promoted to BS-17 on-27.05.2608.-The- 
Board in, its meeting held...on -04.06.2015 30/11:2015, .■
10.05.2016; .-29.06.2016, ' 27.07.2'o;i6 .- and: .:2^;b3.2dl6' -
recommended CO defer his promotion as’ the Board wlsqnformcd ; 
that he was 'involved in a NAB case and'had also noi undergone; 
rhandatorj' training. He has no'w-undergone manctatory'training.

. Howeyer the NAB case is.still pending'against him. ' '■.■■17-:-

■ I ■ i -
t

. 2. - i Mr. ;Maqsood 
Has'san.

!•

I

y-

GovCYjf'Khybef.faVcntuphhw^ 
- 'br-lc-b-byi:'i'''| o.cpa.pmiMi -

•;

!
. f.. -/ .

■t

■1-

hI ‘.;

I//" ^ h '
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■ ’'Si' 18^09.02.1972.
: Hara^ljKhan , 29;P4,1998. He was

Board ; in i
27.07:2016

He jomqa governmeht se^
: to b$!1 7 dri 03.0(3.2009 ' 

raeeung held on 10.05.2016 20 o3 2ni6'

: promotion as he hcid not und' his
'Promotion. 'He has now underSe' ItSrf t® ^Pr-
enquiry is pending against him His sei^^ 
generally good. ' " SO^oe record upto 2015 ii'

?
Oni:

Th?

1
■ ■*?

i ■•; ;.

■•.t r-

The Board
b.s ."Tm"!'’”?," .. 43-18 o„

3™™“"r‘„r.r.^^4

. ■ J .r

Mr. Asddullah 
Khan.-'.; :_r

y

27.07.2016;t''-
i

i ■

ii-.

«-07. .S.9e. H. wasIpttj .=™„-oi;
Board in its .wme^teg Jeld on^n n The
27:07.2016 ^a% °L 29.06.2016:
promotion .asHe^ha! not, undergon^T'^^rl ‘o defer his- 
promotion; .Hd has now undS ^

I enqui^m,5^Hding against training. Na

ge.nera-ll;^ go'od. : w oofWce record upto .2015

-V..-.~3-

Mr. Jayed :AIi f

t.-

for
j

3S

• Jir■■.;

The 'Board ■;

His dmrofblHhT--- -
14.07,1998.

:■ ■ fif :; Board in: ' its ■ 
27.07.201,6

« f ..
■ ' —  ̂ ■'

■ Khan:-^^

r promotion to iB^V^g 
or^riod of one'tibar 

■ go^nmimsSSSi'
on

on.'on. probation fn
. ^H2TT970:Ti;j^ed,
«e was promoted to. 83-17 

meeting held' :oh 
29.08.2016

■»r■.; on

”■ record,upto SOisT

. t. •and'
promotion as he had 
promotion.. He has 
enquiiy is pending against hi
gcneralJy good.

i'
} I

not
now

••lytTn • f-Uwkhl-j.nKh^^ir'f^ 
imcnt Departrn-O/i.i'jr

of )<
ISC: ■4

His. date. of birthli
01-07.1995' u«.

- lits: mS.,: h^

; ^
Mr, •^Sbla'L.. 

of one'yegj. ;(

: 25.03.2010; >n^g;i 
:iZ:P7.20i6

,SS-17;pn

on!'-.-•-TL
Muhammad
Iaqub_^^ promoted to:

i:

on
).It-'

. ■

and^;’

'f-je
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ItGOVerniwent oE : '
Khyber PakhTuisIKWVVA 

iSTABLlSHlViafjt Depa^tmew
................ I—I * I'l I, I „ * . ♦

Dtofj Pesfiawar, the August 04,.
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/NOTlFICAtlhM i:» i .
■r

s^si:=s:-»
i^AMES: OF OFFlGERS 

■$yed Muhammad Suhail

Mr,,Myhamrhad- ■
Saeeduliah
ITs, Mussarrat Ismail Butt 
Mr. Abdul Kabir Khan 

jMr^ Abdul Hameed Khan~ 
iM^-dayed All

the; \

;
__ _ _ present POSTING ~
S!^lf Auth’^

Ad^p«ecretary :(Reg-li),;;EitablisHmem1;
Administration Department 
Awgitins posting in .EstafelishwSnt 
Additional Cdtnmissidner: Malakanri —^ 
Director Civil Defence. Peshawar :. —
Registrar, Khyber, 'pakhtunKhwa'. ' Appellate' 
^gnal forSalBs Tax on :Services Peshi!.^;,
Additional tsecretary, Transport & Mass Transil 
Department - : '

1. ;

2^: ::v

3. V i

4.
•5. ^ • !
6...

tp7. i Mr. Tafiq Aii Khan JU -

i

I

I'• -.1.3; '.•••.
»7

' ;i.
0.

■ ■. ::j:i

' !•
CHIEF SECRETARY

ENDST. nPPvpM »r. ggVpNWENT QF KHYBER PAKHTUI^KHWA

Copy forwarded to the:
l^itipnal Chief Secretary, P&D: Department.

2-Senior Member Board of Revenue, Khyber Pakhtuh^^^^
3. Prlncipa Secretary^ to Governor,, Khyber Pakhtdnkhia
5 AlfSLff ‘^i^y^eriPakhtljhkhwa.
R I ® in Khyber Pakhtunkhwa' ^ ■

Ali ptyision^CQmmissioners in Khyber Pakhtunkh 
- T. AcpopntantGeneral, KhyberPakhtunkhvva-i. ■

8.. AlhDeptity Commissioners, til Khyber.Pakiifunkhwa ’

'■"1.:?■

1.

».

;■wa
. .V ■V-

i .

CONTINUED AT PAGF.n9 .
1
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WbER PAftHTOMiCMVVA 

IS^LISHMENT PepMtM

••K-t I;.:•
/r

. • \\.
ENT

I -.'■

?
I'm' Bij'.ector Inforniation &P, 

BisWbt.Acec>unts Oieer
■j R Department

R|to Chief Secretary. Khyber PakhtUnkbwa
to ^ i Sedfetaiy . . (Eetfi

gg^^(E)/DS(Ey S©(E.,H)/SP{E,V), 

ifaSt, ^ ’ """ D'tector ProtocDrAdAihisimtibn

GWcers concerned.
Gdntrplier, Govt; Printing Press Pesha^

I11. 7*
1 12
4

13.
/SS(E)/SS(Rea)/ 

; Hstabfehm^
1/t •r

.
14

r,
. r •
j
I15

V) "i16

r
i.Oi:^r

(ZIA l-ii :)
SEdTION dPFICER (E.l 

PH: #091-9210529
•;

IMDADKHAWP.
I;

!'

i: I

:•
!:*.•

t

.1.

i"
1I
I

I ■r
I

I

f'
«
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«ia tMeetniaiiS.#.;jr.;;: NAWKOF

/.gFFa^,. I

mu\. mi^n
L: /J0ian-Q^uita 

3: . r fe Sateem iaa 
4. •Irf^ ATIt. . . ,""

• I 5> • : Qo'har Afr ■ - -

PRESENTFGfsroS .

Sf^ftfenaPDeputy^CeimrTils^Jro^tGentskljiTi^nk ■'

f;

2.

^P(;t^:s^aeaa^,SjiQfe.<3uifeii^^

4<^<^ISonalleguW€^TTtfe^d;^<tSCTeifaV;SHffiitft
:mM. . • ; >'

: •
Z
yjrar, M,^nm of Ssction^® 6ff%BirF^£(]cfittihJ(hVfe .€!vif Si^'r^ -

t^er Paktenkh\^^Gf'fi:R Seremite: (^ iK

; Gons^ejit tfponi stfepv^. all cffijas^^nienfei^ 
ailow^to aettmaiOT fii^^^rompBen ag3iP5iSTO#-aIrt^y^jc^j^

ENPgr^0F miEH nOL&.UKTE ^4WM%TIWA

■3-- ■ire' ' •

•*.,-
Copy forw^rifed to ffie^

. 1. Acfdftofla^Cftl^ Secret, ^^E)€a^rtra 
.; ^ S^tor.tomtJBre0aitf:offeyeiiHi.;ra^

3: PrtitcIpalSeGrBt^lo Goviejrt^.KhybeF^t^
4, Prim^pafi SecfeSfyrfcrCliiJef 
Si. AM^Wnfete^.®BGce@fe irt 
5/M»i]a‘orarCcmimfeOioR!Bj3^fe
7. Aceotimtent Serteraf, li^^rF^ishtimk^
8. WDeputyCGmn^siQ^r^ jnrK!^
9. . Difi^rlnfcffrn^pSi&PJ^iD^^
10. Di^trfctAbroanlaOffSser concerned 
T1. PS to Cftfef Secreta^; Kf^fberF^SK

■ tZPSti^ocrela?;f^,:|55^Ife^UTi.0h.t^a^n[^^r^0n-S»mFfm 

■ f4< jsa to .0Si;A;gso{S£^-^E^at0 '%p&e&y.. Eferop i^irttf®fe6fer
tS.0fScO?siDpncemed. ..,
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: - GdVERNA/IENT OF 

- KHYBER pakhtunkhwa 

—-W^ENI^'EPARTMENT
Na-sgfe.i)E&Ar>/fi.oc,-,n./.; ■ MOilEIOATION

•;•]' -{-ji.,• , : •-f
• V .«"^r •

2021
~ .

finSlo ;̂

6. # ■ , Name.of the Officer ' Of bJrth
Bnd Dp.micile

. 5

..S'5»' L IL^SSSSSSP'I
— -. J( II P*'*ruitnVent |j^

.. -: .:\ ..
- ••

Present Posting

■ Peshawar 
15:10.1967 

SWA

9:9.1966 
. .'Peshavvar

7 . n.iigse^
: Barinn

• 1.3.1966
; ' • Ch/trat 
- 1'.1.1962 

Peshawar 
^:4.1965 

Swat
~^9.2.1972 ■

-A^^Malaka'nri'V;
' -02'.'037i^9::7.v '

_ • Malakand

• 2 1C<6 'CC^ I3 .

JC^719.11.1990 
:2.7:5:-2Qnft 
:1.'7;1995 

^7.11.2006 
1-i.;iy8.5 

'. •3.3.2.009

•: BMr:
MehsoocI

1.9’.13.5.2019 By promotion■ Jayedullah 

. .. r^i^ HabibUliahrT
Prpjg^ Diyedtor, ■ .

_Dev. Authorify •
Addltiorta/ •
LG&RD
AS'CUM-P3 -j-q
Pakhtunkhwa 
opgraded^-.. •

^TSalEBBr

jSSSS^
.wT-S"''

Pegistrar. - —I
Pakhtunkhwa' Aboeltate''

. Tribunal * Sales •I Seivihps ^T®.® Tax pn, „

aeb • 
• -19 . 

acb '
•3.10.2019 -do»

. SecreraryJ C
-do--19 . 

acb'
3.10.20194. . I Mr.'^Mirzali Khan

, Ivir. “ 
-XSaeeduJIah.

Ms.^Mussarrat 
^ Butt.-.

I Mi.'Abdul Kabir Khan ~

TWr. 7 ADau.f Hameed: 
__^ _Khan •
TT^FAiSdUniivKhSr^

(Regain SeniprityJ ••
Mr. j^veaA]i(Chitra!;}“

Khyber 
(personally .■ 5.8.1989'

. • •3;l20nq.. •, 3il0..2019.
11.90: : . —r '̂' ■ - • ■ -

____3.3.-2'009- 3.10.2019 -
'13.12.83 —-------

____3.3.:200'9 -3.10.2019
* 29.04.98 ^---------

_ 3.3.2009 ■ . ‘3..i0.2019
ir.49.4:i998--~"^- ----- ------- --

•■■ 3.3.-20nfl-- •- . .'■7.7;.-2020 ’• . ‘>9 (■ . -do- -
1.1^-P7.-.T998^ T-----—H

5. 19'. .. 
acb• Muhammad

.6. 19 . 
acb • ■•Ismail •7**,• .

7. 19
-do-acb

8. 19-? -db-acb

• acb
, 21.07:2021 •IQ. -do-

15.7.1998
3.3.2009

15.8.1969 • 
.Chitrai • -do-

. •: 3.JO. 2019 19
. \ acb

! .1 • .A^.
\ ': *
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.; • /r. .

Regular apijplrjtmerit/Promo.tlon/ . 
• AbyorptiQil/tgipfegegt post. pate.-of i*'-' 

ehtryijrjJbjjGQv^: 
• ' Si^jce*

Date of birth 
-aiid Domicile :

.; ; Name ai the Offiq.er.; 
■; I i

' s.s
- S P,re^©ntP05tmg. Date . ■ H ‘BPS ••Weth;0dof •!

Regruftiirient:•i:

±^L1 2 J .3 • -• -• 4-. S LUZ - 7 8 ■ r
1'1. .Wf: T«riq;Alt Khari 14;12.1:970

-IVIalakapd -

• Mbhnriahd •

. • 14;7;'t998 • 
:3:3.2Qa&-

-f9 By pibnipBon, 'A'ddlbpnal Secretary;- 
■Ttanispof{jD.epartmerit.

7:7.2626 .
■ ■•aGb- 
- - lo- 

■' Acb
12. 1.^1; Muhafrtmad Rehrpan .. mm- -

2512010 \3,16^610 ■.
j-

13. $yed IHIasobd: Shah .11.1063
-Peshawar - • - ■2S;3^Qi.a'...

'1.3.5.2019 . 18 Additional' ■ 'Goffrfilfesion.er
Bannu ■■ ■ •' - •■ 14.. Mr; Muhammad Yaqodb

JaiW: •
:2.a:1967

SVVA. '
"i*7;i995: .49 -do- Pr«?jeG|:'Pj.r^r, IGar^: Pav;

Authority . •
3.10.2D19 .20.3,2010 • acb•••1,5. Ml Muhammad Kashif

Nadeem.
119:4970

bik
: •:TO.9,95':

25.3.20:10 .
-do- ••.13:tioi> : ProJeGl;' Director^. 'Bannu

D'eveiopmehtAutiiority
48

< 16. Mr: Ghazi Naiwaz
25.3.20103.3:1967 

FR DIK
' rdo- • .Pi^jecf-. Director; .Estt:. of

Hpu%g. . Foundation, •'for 
Glovt Servants

197.7.2020
■ .acb

17. Ml ■ Muhammad Nasir 
khan.

, ■ 20,3.,i;966
-Dir Lower

29..04,98
■ 25.3.201 Q. ■

- 19 .AdjlJtlohal. . ■
Population': ■ ‘

-d^ Setfetary.7.7.2026 -acb18. Mr. HWayatullah Khan •1:5,4.1971
■ Dif Lower

29..04;.98 •
25.3.2010 

29.4.98 ' 
25.3.2010

- '19
: acb

. -do- Djrect9i;:PM..UHEa . .; 7.;7,2020
•19. .. Sy^ ..Kazim Hussain

Shah.. Additional 'Coniniissid'ner;
Peshawar

-do-20.3.1969 
., Chitral 19

..acb. 77.2020 .

20. Mr. Fazal'Hussain .. 18.-271; ,
'Nowshera ' •

. 29.4.1998
• 25.3:2010

13.5:2019: 18 SecmSfy-ll, BoR,--do-

• • 21. . Mr. Muhammad Irshad-I . ;25:12.6B
-Dir Uppdr

29.4.1998
25.3.2616

18 -{Jo- Additional
-lousinq

Secretaryj:15,|.,20,19

■.13,5.2019

:..
Mr.'Habib Ullah Arif .• 22. . 1.4.1967

• Swat"'
29.4.1998
25.3.2010

■•:i8 -do- pepuly
Mardan

, -Corhmlssibner, :
23. Mr. Naeem Akhtar 11.6.68 

Swat -
•23.4.1998

• 25.3:2010 . .
29.4.98

• v-25.3;2016 •
: 9;5.2010. -

18 ' -do- Addltional Commissioner,
Mardan

13:5.2019
24. Mr. .Niaz Muhamrhad, 

lOian '''
- - 25, Mr: ■ ..' "..Muhammad,-

!• . ir^ntdiah

. ■•.i5:-i:r97o.4.

• -. -IS-
acb

-do- AdditJonal.
LG&RD .

-. Secretary,.21.1.2021-s

::rip-981--;::
South Waziri^ao

• •;i9 -.-do-' -.DSD,■ ,2l;i.202i acb. ‘t.26. ■ Mr. ■ Muhammad Fayaz.
Khan \

■ 16:3.1986
Charsadda

9.5.2010 -d.o- Deputy-. Commissioner,-: T.D 
Balaur .

5.8.2016 18

2.|'. P-(Li: e:\ '
y.

*
* ■



y, *.*
; •

■ Regular appoIntrnen&PrdmoHon/ 
Absorption to preserit post-.•Date of 1“ 

entry fnio.CSovt . 
Semico

Nameoflheorncer
: c . and Domicile

s. ;
• Preseni Posti.n^r Pate ;;||^-Me.lhp:ddf 

■’ -ReCirUltnyeht II-
'k •A

V

r~ir 2 I .. 4 UlZHa,3 ■ 7 ■ -;:• I6
' 25o: Mr. Masgud Jah •27.05,'20i;2 • •• -2.7.2020 . 18 • • By.priomcitipri- 'Additional ' Dsputy

Commissioner-. (f&P.) Dir 
Upper - ■ •

-22.12.1985 
-Dir L6vvef/3 •*.

25t. Mr: Untar Acshad Khan ;13:3.198d 
• . -Mansehra/5

27:05:2012 2.7.2020 - •• 18 Deputy Dlrerfof/l^-PSRA
1-. .

-Mr. Shakeel Ahmad252. 1.10,1985
: L:akki .Marwat/4

27105.2012 2.7.2020 18 -do- '■ Secrefery, RTA MplakandJan
; '253,; Mr. Abdul Mateen KhOn

C^suria ..
. 22.12;i966

D.I.Khah .
24:062000 21,01.2021 .18. Additional . -Deputy

Gommissibner (G) Tank-
< -

Mr. Safeem Jan Q7.01.2002 21.01.2021 18, -07,06.1976 , 
. Lakkl Marwat-

.-do- .pimctor ■ Youth' Affairs,- 
Khyber Pakhtynkhwa

. 255: ‘ Mr. Irfen Ali 12.04.1976 
.. Mohmahd • •• 

Agenbv

21.01.2021 . ■02.02.2009 . 18 : -do--- Additional ' Deputy
Commissioner Svwt

•<

‘266. MfVGoharAli 02.02.2009. 21.01.2021: . 18 - .-do^ ■ •03,02,1979 
•, Mohmand

Addldo.nal . . ' . Deputy 
Commissioner (G), Swab! •

!CHIEF SECRETARY
QOVERNIVIENT OF KHYBER.PAKHtUNKHWA

EnOeputv S^refarvt: Na. & date even
• ' Gopy-forwarded to the:*; .- - 
•‘1.;. Prinpipal.Secretary toOovemor. KhyberPakhtunkhwa.-

• Z • P’nhcfpal Secretary to Chief Minister, KhyberPakhtunkhwa. ; .
3. AB Administrative Secretaries to Go^ of Khyber Pakhtunkhwa.
4. Alt DivistonarCommissioners/All Deputy Cornmissioner's in Khyber Pakhtunkhwa. 
'5. pSO-lo Chief Secretary, Khyber Pakhtunkhwa. ..

. 6.- PS to'CM{ef:Secretary;.;K.h.yberPakhtunkhwa.,
7;,; PS t6.-Secretary.-Esteb)ishrnehVAdmIhJstratlpri:Department:s. Khyber.Rakht 

.■ ' ,8. rOfficers concerne^Manigei:,-Govt .Printing-Press Peshawar.

•«- .* •y*

I

\

0.. .**V*

(ZIA-U ) I ':SECtlO CER (ESTTrl)
• -Sutalman Shah/** •

•: \-- .18! u.e! "•

*.
r:'- :

' i
■ «-- ,
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. ■:. .Service-Appeal No..946/20i8'-i ■. ■ i."'''' f/^/ _

•.. =*.-
■ i . '■

;
■ -f {•'•■W: \i ■ ■»! '^. . . .

I

. Date'oflnstitutlon.,:.'. 

. X)ate of Decision . .
• 31.07.2018 

-■■. 27.07.2021

Secpon Officer Home Department^ CivilSecretdriat^^Pesfiawaf;'
.'.i' •’ • (Appellant)' '

■ AsadDliah Khan, • •! •

(tI
.1.

J • I( VERSUS . ' »:
-■•1

The .Qovemmenl of IChyber PaJ<htunkhwa,. .through Secretary ;£stabl!shmerit ' '
Dcpaitment, Civil Secretariat, Peshawar and two others. '

d -
f:'•••

M ■..•••, •■■(Respondent'Ll)I .t

• Present:
1

■U: ::
■mr.-am.jad.ali,

Advocate-.

muhavimad adeel butt, . '
Addit.i.Qiial. Advocate Genera!

■■■..For Appellant.,
t

i

'I

1;' i
For respondents.

VI .. %

■ TAHMAD SULTAN TAREEN 
7 ROZINA REHMAN ‘ ■ : CHAIRMAN .

MElVfBER(Judicial) . . ;
k:^ :■

•Vi
V'. - .

K!^JUDGEMENT .

■■ SUt^TAN TAREEN, CHAIRMAN^The appellant named abo^;^■■ ■

.*

R-
t jiy

■m.M
^ the heading challenging thereby.the recommendatidri.ofProvincial Selection Board ' ■ |f|-.

^ -ft
'!■ -v : ! •»..•■

invoked the jurisdiction-of this Tribunal'through service appeal- described abov^in.

(I SB) as to deteriTient of his promotion and purporting•I,

thd'same. being against'the
V . . - '

-facts and law on the-subject. •’ Mr.

'• .-f. ■ • '-fe'’ - . 02:. . 21ie facts precisely include that appellant 

17). The PSB' met on;l0.05.2016 and 

of the appellant to the.post.6fBS*l.8‘

serving as-Section'Officer(BS- . .was
■■■■41''

^ result of this meeting, the promotion case, 

was deferred due.to la'ck-dfm’andatory training. 

The respondents offered' 14 .weeks- training for promotion to BS-18 to th^ appellant-'

I

. ■:$ 

llv
... r#lwhich he successfully completed vide letter; dated-'()6.1.2;201^' .Oh; 28:i2.2oi6,-'. ' §

. meeting M' PSB

;

i-1 .*

held but again promotion of the appellant was,deferred due ter '-was
4,

V



: !i

‘ ''i ■
t: . ,•f

'v. *M •

r' t
2-

►:

I !• M
pendiiig'tiiiquiry agaih^t him.- Feeling, aggrieved,, he-filed depaitm,emal..a^^ 

16.01,20.1,7 which was rejected vide order dated'l''8.07.201'8. As, a .matter of'nejlt, ' ' 

remedy present service, appeal was prefen-ed and admitted for foil hearing, with . . 

h'ohce 'toVthe respondents. -They on attending the proceedings have' filed-■written' 

reply/cciltiments refuting the claim of appellant‘for.the. relief as'.sp'ught by him in the 

memppand.um of appeal. '

03. ■ . We .have heard the arguments and perused .the record

on ;
*• ;• /

} .»

:
•./- i.t-.

.1,

!:r
. ;

4

•, fI ..t

04. • it was argued on behalf of the appellant that-the' facts and grounds ■brouejht..to' 

lore ill the memorandum of appeal were sufficient for*: setting aside the 

recoitiniendation oF-P.S.B'as to-deferment of appellant’s prOmPtioh blit in view-of

i

*1

I;

the Ciiaiiged circumstances^ no need is .left to argue'the-hppeal on its facts dird 

ground, when the appellant has been promoted durihg pendency of this appeal. The 

learned counsel for the appellant extended his af^rhehts 'fpr amendment of* the ■ 

appealv.bje argued that,this,Tribunal is competent to allow the amendioent in appeal 

■ and incase of the particular amendment as sought for this appeal, it will shqrteh the 

course .of-litigation. However, learned A-A.G' opposed .the argumerits ot.the 

appellant’s counsel with submissions that the appeal has become ihfructuous when 

-. .the main/elief as sought ha[s been granted to the.appellant out.pf com^. It 

-turthef submitted that thee appellant is not erititledito press for proforma promiptiq^j 

by seeking amendment in present appeal.

. 'in
's

■■>.

.5.

1
■s. ■

was
i:

I •.

• ■ V/
I

05. ■ In view of the facts noted herein above,it is-an-.undeniable facts .that

I

■ the lippeilant was included in the working paper for promotion from BS-17'to BS-TJl- •V £
f•f

: for consideration .of PSB in its meeting held on ‘10;i:)5.2016:-His' name is .listbd at ' 

serial N6.12 of the table' containing the recommendation of the PSB as part of 'the
4..... n

.r :•
minutes- of said meeting of PSB om the subject.of pirombtion .of.PIyi'S (BS-1-7) 

-OtTicer'-io.BS-lS. 'CojDy of the said

I .

■t f )iminutes is available on-file.. Ac.cording'fb

:
;

X •-'1



t

;

V .-t

<• .-'v- • ..3- m :'.?5/} ;*'
-f / rw :

. ;.•f 4•■’V.
• . - ... .V_.' •-...✓ •

recommendation of PSB against name df'the appell^-at seri^ ‘N6;.12.in r^f:x. \ x

- table, it- is there that the Board in its meeting held'-on lb;d5.2016,'.29.06.2616 ■ 

■■■.. ■ 27.07..2<11,6 and 29.08:2016 fecominencie'd to defer.: his promotion-‘as he hadnpL

m-4-
. /I•z*

••■iv : :?•
. ■

tii;

imdergone training mandatory for ■promotion. 'PSB •further noted that he haS now 

^ undergone, mandatoi7-training for promdti6h;however,. an enquiry-against himis :■
r

pending. ‘-PSB recommended to defer his .-promotion; :.The appellant' became- 

aggrieved from the said recommendation and preferred; departmental appeal 

, obviously iri vain and thereafter, he is here through service-appeal at hand. Dilrihg . 

the course of pendency of.this appeal, he submitted a civil miscellaneous application 

which was,pur up to the court with-relevant.appeal oii 08.63I2021', as yet awaiting.

Che lormal order as -to .its fate., We have noticed that ^ copy' of notification dated . 

21.01^2021 has been annexed with the said application-as annexure-K at page 2-3. ■ ^ -

Accordingly, the appellant pn reconiniendatidns of tdie PSB'.in its.meeting held piiV 

3.12.2020. has been promoted among others on-regular basis^with immediate effect 

; Certainly/this is a new event having taken place duinng pendency of this^appea!

. wlTich-by its impact.has changed the course:‘of-Appeliarit irnpelling him to-seek. 

r amendment in the memorandum of appeal.'Therefore;,.it has-become expedieht to'

- consider; this changed-, situation, for its fitness to .^application; of rtiblding relief ■ 

pnncipal .tp prevent, the likelihood of multiplicity.'of proceedings.It The fitnes^ fp 

application of said, principle dependent upon existing, of certain prfcrequislit 

Accordingly, if there is a subsequent occurrence of an event,-which has th.e'potdmif 1 '

ot irripacUng the relief sought by the parties to- the suit, the court can take

- -iI

i -I-
"'■i-..-a- ^

•t 4
4.?-.

-.4-:A:; .
.V

4

1IE

;
d

}.

-i'A
-.V

■y

..t
•i

V ■f
■ - .....

;1

es. ..

cognizant-

. of .this.charge to mold-the relief in the. interest of justice even'though it is liot strictly- '.

J in consonance with the relief sought by the. parties. This'approach adopted bji thP ' . I;- .;’

is known as “molding relief’.'This' principle is applicable in civil matters arid ■ , '

:
*•1

•: •

1
V

i

^ if we go back to history of its-application, the:mother judgment on-its application'is

tM,ii4ifhq case ot Mst. Amina Beg

i- r:

•■"Mi•
KfiN I ■ Ky. Me/ier G/iulamDastagir (PLD 1978 SC■ urn

K

>’v (i.. .

‘



I • ’ .. ;•

K

: •
4r

1m* .*

220V.‘f^e!.iance upon the said judgment in the precedent law, is quitC; constat, whei^e^ ' 

■ the appiicqtibn of.mou'lding of relief.in; i

in view of changed. circumstances- isdeemed. 

necessary: By the superior courts. However, application of this princjpie is* subject to ^
i-'-.1

. ■-'•V
■ certain'c'onditions as 'deducible ,from the jurisprudence -having s'o far developed 

under the precedent law relating to the said principle and may be enumerated as 

roliuw:-

■ .i

.V

i:

1. That the relief, as claimed origirially has', by 
reason of subsequent events, become • 
inappropriate or cannot be granted.

2. That taking note of such subsequent event 
changed circumstances would shorten litigation 
and enable complete justice being done to the 
parties; and

4

%

ior

,•

.. 3. That such subsequent event is brought to the ; 
notice of the court promptly and in accofd'ance 
with the rules of’procedural law so that the 
opposite party is not taken by surprise.

■ M

(. ! • -f1 •

■ ^4

06.■ , Testing the case of the appellant pn touchstone of the condition necessary . 

for application of mpuiding.relief.'the relief as sought by the appellant originally in

I

. i

_ . his . present . appeal has, by reason of his promotloh through notification dat'd ■ •{

/

, .2.1.01.2021, hasbecome. infructuous. On the other.hand, the Appellant still -i

aggrieved believing that he dould haye been granted promotion' frorn the'date when /
k

^^a^:e'was submitted to PSB for the First time and deferred. ' ■■/■f •%
•t

Taking notice of Appellant’s promotion by the said notification dalted
.»;Uv>7Vy !• .Ul.«.tfcU-v . ;

21.01,2021 coupled with his grievance, we are constrained to observe that i.his 

■ -subsequent event if taken in to account for the sake of justice, a question is made out 

whether the appellant was.entitled, for promotion from the date when his. case for the . 

tirSt time -was deferred by PSB' or from'the immediate effect as given to hini vide 

noiitication dated 21.0! .2021'. If this questiorf is left undetermined and the appellant' K . 

appeal at 'hand is dismissed having' beeorhe infructuous, if .will result,- into

,:!
Vs-'i

il-l
■ ■

$ .* t
tC

1
* f

• . t

z

».i •
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• ■$.' - ■■r-^C fV i

v-=-: Jt •*' •
• V / ;

multiplicity.of proceedings including that the appellant has to. ftle- depanrfR; 

appeal’ 1:bf Peeking proforrha promotion- from the date of his -first' deferrheht, and if. ‘

■ .-r

• f'i:,7JU
I

i

he fai rs', to. get redressal of his pjay'erjn departmental ap'peal; he wiJl have to file .the . 

service 'appeal which' consequently will engage the .department for writCe'n. ’ 

■ repiy/coiriitients and then it will engage this Tribunal to decide the said appeal

• ..t

ultimbtel-y by determination of the same q^uestion having no come up here befort us. 

So, we are of the. considered opinion that if the stated question- is taken for 

deierniination here in this appeal, it will necessarily, resultin-shortening of.the; 

litigatibri' and enabling, complete justice .being dpne 'tp the parties.: Moreover, the 

respondents are also not being taken by the surprise for determination of the said’

I
jI

J

• .1

question when the appellant has already moved civil rriiscellaneous application for V. .r.
• ?;• ■ • •• - • •• J '5^:

amendment of the sery.ice appeal in pursuance to the subsequent event of promotion f. •'1.

. ■ , noli flc'alion dated 21.01.2021 of.the appellant.' Again it'will result in to raultiplicity V
?T -»'• •

. of..the proceedings-If w'e go after disposal'of the said application asking‘the : ]

respondents' to file their reply,’ hearing the arguments then: passing :the order j. 

rd certainTy; at risk of challenge by. either party feeling aggrieved. Therefore,-we .deem •

*

•i:

i

. 5 ■ h in Interest of the parties and to avoid multiplicity-of proceedings to resfrain . 

^ ourselves from disposal, of the.application for amendments of appeal albeit it will 

remain part of the main file; and-we will prefer to take-up the'question.formulated 

■ above.ibr determinatibn'as to justifiable;datepf promotion of the appellant;

• -'II

■i

.. -I

■ i-"'
08. ' ’ If is an undeniable fact that th.e concerned department extended the benefit,to

** * • * '. I .

the appellant by including his name h.^stly in the working .paper presented before 

■PSB oh 10.05.2016, 29.06.2016, 27.07'.2016'and 29!o8;2016 but his' pfomotibn was ’ ■

X deferred mainly for .the reason that he had’not undergone training mandatory for

. ' jpr^otibn,. However,: the- appellant was f ound fit for-promotion .in meeting of .P.SB

■ qhefd .oif 28.12.20.1'6..after his ha.ving undergone the training iwhich' previously

. . .....resiilted.in to deferment.of his-prornotion-butatthis time,.his prombtion was again ■

-.i

- a• !•t

■ H:-*

i!■\

T 1/.;•
- t

■ !

:: J • .;
i

; J
I
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■ A: efeleii-ttd.fluB to pentjehcy of .an enquiry against him; Tlie.given aociiont of defe-n^t';.*
• i

I

- .of apjieiliqnt'd promotion Successively leads to an inference thatthesame.in his case .. 

was.'owing to the' oiroumstances, beyond Ihis control,
' • 1 ■ ■;

'm; -

However, - .when the'

circumstances changed,-.he-now has been promoted/to'.the^'higher pW with.
- * . '

immediate ettect on 21.01.2021. It is a matter of law in light of'second explaniltion; . ■ 

Co Ruie-17 of the IChyber Pakhtunkhvva (Appointment/Prornotion and Transfer)

:' I'

<

Rules 1989. tliLit the supersession of a senior person strips him off from the right of. 

his seniority over a junior person promoted in' consequence of supersession or the ' 

forinpi-troptwithstanding 'the .effect; that he i.e. former was also■ subsequently/' 

promoted but there is a rider in the same explanation'fhat the-junior person have 

. been.deenn to have superseded a senior person, if .'the .case ofa senfori person is- 

deferred for the time. .being fbr want of certain information or for incorripletioh 

■record: or for any other reason not attributed-to his fault

not. i

■ ' n

L'-'/(• • ••
t' ■ 1of' .

■ :i
or demerit:- When’-(

. - , , case of the appellant to the’said rider, thb-pomination of/a'

, 'JT "laudatory:training for promotion i

government •
1

1 ■ * I

is a matter of discretion' of foe ■ 

compeient/authonty.and a.civil servaht cannot compel-.the- department for.his.
-.ll
1j c *1

t- .*
^ nominaiiqn. fo this,eye,uuality, .the reason cf absence of.the mandatory Irainirig is 

attributable ro the civil servant. However, there can be another eventuality that a 

. civil'servant is nominated, for training but he fails to. avail the chance; :hein case of 

such eveiitualiiy is at risk of attribution of lacking of the necessary training ftir ■ i 

promotion and if in the matter of such eventuality, the promotion of a civil servajit 'is 

deterredt .he may not be able, to claim proforma promotion. Anyhow,^the, case of '

appelhintihefore us is.oneauracting the flrst eventuality;that he was not nominated .'

•- "P:
not >;

/'■J

!--'i
- -"i

i
A

..................................................................................................................................................................
horn-thq, right ot seniority at his right place .with those colleagues, who .got: f .j ■'

tor ri-ainihg.Therefore, his deferment on such count.is not workable to deprive'.fern ' .

:

• ipromotion when the promotion^e appellant was for the first time deferred 'for " "

,>^«i§nii'of 'his, mandatory■ traihino.* 1

far as foe-deteiment of appellant promotibri;. •» ■■I *.1 n ,
:• • i!

ii.1

i

U-.» A

•• KVa il

' : ■ .y
. V.S.

■ ■

'■I -« :
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% •••
■■ .)■. . .....i-xWim, is concerned;. His exbn’emtionSfeoR^He ■

■■ '

iiiiade ‘Vide notification dated
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PSB movtlng hold cn 31Mi021
rrEMSo.«m
C m

(Meeling.ofPSB held on 31.07.2021)H
SVBJECT: PROMOnONiOF PCS OPPTCERS PROM ps.18 TO 05^.10

Scq^aiy Estfiblishmcni apprised the Boani that number of scheduled posts In 
BS-19 foiling to the share of PMS are One Hundred ondTwelve (112) against which Ninety 
Five (95) ofneers are already .working. Thus, seventeen (17) posts In BS-19 arc lying vacant 
due to rttiremcrii, ^lion .and promotion. Seventeen (IT) omccre have been recommended 
forpTomotion lb:BS‘20. Total clear vacancies for promotion areihhly four (34).

According to the Provincial Management Service Rules. 2007, the posts of 
PMS in BS-19 are required to be filled as under-
2.

**By promotfon on the basis of seniority cum fitness Jrom- amongst 
PMS ojpeers holding posts In BStJ8 pnif,haviHg^ 0dea^t )2 years 
servlet against posis In BS~l7t<6id aboot .and^ have passed the 
prtserlbedDepartmentalTraintng/^amtnatlon”,' . 
kowevd^, exemption fiom training Is oZ/owerf to officers who is likely 
to retire within two yed^ftfipm s^tee on^^attatnlng the age of 
Ji/peronm/a/Zort. • * • ’ ,

The service record of the offieers included in the panel were discussed as3.
follows:*

S:# NAMEOF 
OFFICER

RECOMMENDATIONS OF THE BOARD

1. Syed Muhammad
Suhaii.

Hlsdpte of birth Is 29'.10.I967. He Joined government service on
r9.n.l990 and was promoted to BS-I7 on 27.05.2008. He has 
already been appointed to BS-19 on acting charge basis since 
!l0S:20l9. Ho has completed prescribed lertgth of service for 

pram'otion. enquiry is pending against him. His PER dossier is 
coibplete. His service record upto 2020 is gendnlly good; His 
quantifiwi* score is 63 and the Board awarded him 9 out of 15 
marics.

The Board recommended the officer for promotion to BS-19 on 
regular basis. He will be on probation for a period of one year.
His date of birth is 15.10.1967. He joined government service, on
01.07,1995 and Was promoted to BS-17 on 07.ll;2008. He has 
elfcady been appointed to BS-19 on acting charge basis since 
Q3.lp.2019. He has cornpleted prescribed length of service for 
promotion. No enquiry, is pending against him. His PER dossier is 
complete except PER for the year 2TO0 which is in process, ftis 
s^Ice record upto 20?0 is generally good; His quantified score is 
64 and the Board awarded him 5 outof 15 marics.

The Board recommended the officer for promotion to BS-19 on

f^r

edS ql^XPSB)
}fH3 f^Paklttuhkhwa 
)fl8h wefet Department

CoW:
Eats
2. Mr. Javedultah

Mehsood.
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MOST IMMRDtATR 
IIY HVL MKS.SF.N(;Kn/».SVfj;

GOVEUNMENT OE PAKISTAN 
CAHINET SEGIlETARfAl* 

ESTAllLISUMEN’r DIVISION
***«« 11^

F.N0.S/6/2O2IT-VI Isinmnbfld, Ihc otScptemlwr. 2021

ThcReciar,
Naftoiml &ho6l of Ptiblic Policy, 
lahoyc.

NOMINATIONS OF BS»I8 OR EQUIVALENT OFFICERS FOR 32"»> MID
CAREER St/\NAGEMENT COliKSK fiMCMO AT NIMS KARACHI,
LAHORE, PKSHA\V/\R> ISLAMABAD AND QUETTA PROtM 27-09.2021 TO

Subject:

0342-2021
OwurSir,

I anvdircctcd to refer to this Division’s O.M of even number tlalcd 17-06-2021 on the 
subject noted above and to say rtwi the competent autliority has been pleased to approve nominations of 
the foltewing BS-l8fequivalcni ofRccrs for the forthcoming sa""* Mid-Gorccr Manacement Course 
(MCNiQ:-

Name of Ofltcers / Place of Posting Name of 
Inslttafion 

(NIMsl
No.

PAKISTAN ADMINISTRATIVE SERVICE fPASt
Mr. Muhammad Umar Masud, Urban Sector Planning and Management Services
Unit (Ptivatey limited (on deputaUon) Government of Punjab
Ikram-ul-Haq Copt (R)i disposal of Govemment of Punjab
All Shaheznd, Peputy Commissionet; Multan, Government oCPunjab.
Adnan Mchmood A\van, Additional Secretary, Home Department, Government of
Punjab.
Babm-Bashir, Deputy Commissioner, Sahi\\*al, Govemment of Punjab.
Ms. Maria Tariq, Additional Secretary, Youth Affairs Sports Dcfartmcni,
Govemment of Punjab.

1. Lahore

X Lahore
3, Lahore

Laliore4.

5. Peshawar
6. Lahore

7, Anwar AH Shar, Secretary, Chief Minisicr-s Inspection, Enquires &
Implementation Team, Govemment of Sindh.__________
Muhammad Wasifl^eed, Additloim! Sccmiary Elementary &Sccondaiy Education
Department, Government ofKPK, ,
^^al Khan, A^ditiontd Sc^t^, Labour Department, Government of KPlC
Muhammad Qaiscr Khan, Director, Tourism Department, Govemment of
Balochisten, Quetta.

Karachi

8. Peshawxir

9. Peshawar
to. Quetta

Scanned with CamScanner
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148. Mr. Muhnmmnd Snmnr Hussnin Khnn. Deputy Conservntor (Wiltllire fnvoniory^
M/o Climaie Change

MINICTUY OF flOUSING & WORKS (I»iirc.248 & 257-2S9/C)

KftJncl^r^

G/MS{de
149. Abdul Raaaq, Project E/M Dlvisiont Pnk.PWD. Islamabad.

Areliiteet
150. Khurshid-ul-Hasssan, CE*s Office (SoutlOi Pnk.PWD. Kiirnchi.

Pakistan nousing Aulhority Foundalion
•151. Mr. Abdul Qayyum. Deputy Diroctoi;PIIA-7,Minl.’ilry orilou.imB& Works
153.1 Mr. Abbas AH khan. Deputy Dirccton PHA-F, Minislry orHousing & Wofk<

Mr. Fateh All Klinn, Depmy Direclor. PHA-P, Ministry orilouslng & Works
Mr. Abdul Shiro^ Deputy Director, PMA-F, Ministry of Housing & Works.

155.1 Mr. Mahendar Kumar, Deputy Director, PMA-F, Mini.siry orilotislng & Works.

Knnichi

Pwlmwar
PQ.ih>iwnr

153. Kantclif
Qucilii154.
Qiiclla

INTELLIGENCE BUREAU (IB)
Deputy Director

156. Mr. Muhammad FolsaU Deputy Dlrccior, IB HQ, Islamabad
Syed Ali Ammor Kausor, Depuly Director, PPHQ, ID, Lahore 
Mr. Muhammad Asif Malik, Deputy Director, CR HQ, lalamabod
Mr. Wasim Ahmad. Depuly Director. KP PHQ. IB. Peshawar

PcputyTwfanager IT “
[ Mr. Muhammad Famikh Zamir, Deputy Manoccr IT. IB HO

Paslmwar
Lahore -

158. Islamabad
159. Peahovvar

160. , Islamabad. Karachi
NATIONAL ACCOUNTABILITY BUREAU INAB^

Mr. Muhammad Imran Akhlcr Majecd, Depuly Direclor, NAB (Karachi).
Mr. Saced Iqbal Khan, Depuly Director, NAB (HQ), Islamabad.
Mr. Muhammad Ghazanfar All, Deputy Director, NAB (HQ), Islamabad.

161. Karachi
162. Islamabad
163. Lahore164. Mr. Saced Akhtar, Deputy Director, NAB (Rawalpindi) Peshowur

ESTABLISHMENT DIVISION
STAFF WELFARE ORGANIZATION
165.1 Mrs. Mamina Arshad, Chief Wcirorc Officer Isramobnd

-________________ NATIONAL ASSEMBLY SECRETAIUAT
ICG- Mr. AamirHussain, Section OBiccr, Notional Assembly Secretarial
167.1 Mr. Walayat Khan, Section Onicer, Notional Assembly SccrcinriaL-----------------

_______________  FEPERAL PUCLIC SERVICE COMMISSION (FPSO
168. Mr. Muhammad Zubair Hayai, Deputy Director, Federal Public Service 
 commission, Islamabad.

Lahore
Peshownr

IslonlQbnd

GOVERNMENT OF KHYBER PAKIITUNKHWA
PMS

1^9. Mr. Asadullah Khan, Depuly Commissioner, (F&P) Shnngla
170. Hablbiillah Arif, Deputy Commissioner Mordan.
171.1 Mr. Muhammad Sher, AddI: Deputy 'Commissioner (OyShangioT

Pcslmwnr ; (Peshawar
Pcshawiir

Scanned with CemSconner
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195. Mr. Knniitl Klinn, DMS. Deputy Secretary, Works Dcpnrlmcnl. Government of
Gi(git«PnlU.smn

Karachi

QMS
t96. Mr. Muhnmmnd All Khnn. Deputy Sccrctnry, Aariculturc. Government or Gilt-

Baltbtnn.
Peshnt :5:£iPolice Service

197.1 Mr. Mirro Hnssnn, SSP. Gilalt Islamabad
U\S
IW- Mr. SItanq Ahmed. Deputy Sccrolniy, Uw Department. Wbrk.s Department.

Ooxmmcnt of OdoU-Dnltistnu.
Lahore

2. The course Will be coitimcncing from 27-09-2021. Tlie nnminntcd ofneers may report to NIMs 
Karachi. Uihorc. I>eshn\v,w. tslnmabnil nml Quclln on 2-)-09.2021. The above nominnlions are subjcci 
t^provision oriaiesi Annual Medical nxarainnilon Reports lo be submitted to respective NIMs. NSPP 
Kits also requested that nil pitnicipnitls may kindly be directed to report for tbe course wilb Covid 
vaccination certificate and fresh PCR tests.

The eounsc fee for each patliclpnm is Rs. 225,000/, ot NIMs, Karachi Lahore. Peshawar and 
Quetta, except NIM Islamabad Itaving course fee of Rs 200,000/-. It is also pertinent to mention here that 
ttficr the spilt of MCMC. into 10 weeks at NIM & 4 weeks at STl in accordance with the decision of 
Federal Cabinet, the course fee for each participant has been divided between the respective NIM and the 
Spedttlized Training Institutes, which amounts lo Rs.160,71-1/- per participant, at NIMs, Karachi 
Lahore, Peshawar and Quetta (10 weeks) and Rs.1.<l2,857/- per participant, at NIM, Islamabad (10 Weeks) 
and Rs.64,286/- per participant (4 Weeks) for Specioliad Training Institutes. The payment of course 
fee in respect of olTicers of occupational groups and Et-eadre officers of all Ministries/ Divisions and 
thdr attaichrf departments svill be made by the EsIaKlishmem Division while in case of ofiicers.of the 
Provincial Governments and autonomous bodics/otganizations etc. nominated for the course slinll be 
arranged by their respective departmcms/govcrnmcnls etc., and to this effect payment shall be remitted to '
the respective Director Genera], NIM, through bank drafi/cross cheque/pay order at the time of joining 
thecourse by the officer concerned or as early os possible.

i\s per the Prime Minister’s directive, issued vide this Division’s DO letter No.
5/11/2000-T-lI/r-I dated 10-06-2014 all Minislrics/Divislons/ Departments are bound to relieve the 
oDicers on their selection for training course without fall. The Ministrics/Divisions/ Departments shall 
make stop-gap airangemems, ns the nominated officcis arc not required to attend their offices while 
undergoing training. Non-eomplinnce of Ute directions of the Prime Minister shall tantamount disciplinary 
proceedings under the Government Servants (E&D) Rules, 1973. Further, according to Rule 8 (b) of the 
CMl Servants Promotion (BPS-18 lo BPS-21) Rules, 2019, if the officer fails thrice for any reason to 
attend themandatory training will be recommended for supersession.

, 3.

4.

2aT|
(Mrs. A la Asad) 

Deputy Secretary (T-I) 
tele: 9207034

Scann^ with CamScanner
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Khyber Pakhtunkmwa ‘
ESTABLrSHWtENT Departim '

Dated P«^hawar, «hie Ap^t^
mmm.

SeietBon hS ^ ^ PnWrncJal
^ BS-1^, Deputy SecreSy, ff ^
mS BS-lS, on regular b^s, promoted to

In terms probatJon for a petfod1973read wltoSe-?5^?lSEr*PaKU’S???!^^^ ^ SenS^
Promoaon & Ttonsfer) ftof^ iff Servante

PosBng/transfer order in respect of officer win be lssu®i,

CHIEF SECRETARY
eOVERNMEHT dp KHYBER PAKHTONKHWA

J
ENT

,7m
3c<mi

a.
or® year,

3.
tetEarpn.

HO. a DATg
C£Wft»vrarcfedtotfie:-

Wn^ Secretary to GovmKMv Wv »f Paltonkhwa 
4. Rfndpaf Secretary to Chf^ MlnMs?, Rhvber l^kriiiinkhtua
i. All Divtetonal Cbmmisstoners Ih Khyb Jr PaklitunlSS^'

vtowntant GeneraV Wiybwi^ldjtunfihvra
Q COTEi^toners fn khyber Pakhtunkhwa.
9. wrector General, Informatlbn & prs Deiartment10. re to Cbief secretary, Khyber PakhtJnKai 

11> re to &crcwes. Establishment &

1.
2.
3.

7.
8.

J3. M

14. Cfflteer CGnoem^*
15. Controller, GtM. PrintJng prKs, Pestipwar.

12.

1^lAQi
SECTIOHljFFiCERii

PHt No # 09i.^210Sijft

(ZIA.
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Pesliswartiiid others'*

■' MVBAMMAiP AKBar khan. MBM.,pp|

(br die oppeltml present. Mr. Muhammad Jan, District 
rcsixindcnls present. Argumdiia Heard and record perused.

02. The appeal In hUid is the second round onitigation by the appellant

resardinghlspromotion fifom DS-18io;BS-19. Ills promoUon to BS- 

ttms made on the basis of judgment orthis tribunal delivered in 

No. $46/2016 dated 27.07.2d21.

\

Auonjcy for the

18 earlier

service appeal

03. The appeal in hand also involve the 

decidt^ by the trib
e aame grounds which were earlierc:

umil in the first round of liligaiion. During the course of
nrguments respondents department prediiced copy of NotificMlon dated IS*
April,2022 vidcidtichthe appellant has been promoted from fiS-!8 to BS-19
on regular basis,, during the pintlcncy of the iinstant appeal in the Tribunal.

nvert the instant appeal in to departmcntnl represcniafion and 

mmi, Utc case back to the respoudenu ibr disposal in light ofrelevam tatv and

t^mpetem forun^ jf 

e outcome of his departmental appeal. Disposed off

We, therefore, CO

rules. The appellant tvould be at liberty to approach the

he is not satisiled with ih

occbrdingly. Consign.

<W.onrf JM/pfVAe 7h»imo/S^ “**'• o"- h""*

M y(lUshidaiBgiio) 
Member (J)

(Muhai atiAKii]
Member (E)

K/rw
OCIVIai£®"



L, ' r

LGovernment of
KHYBER PAKHTUNKHWA 

ESTABLtSHMiNT DEPARTMENT
MOSTHVIMEDIATE

No. SO(E-l)/E&AO/6-354/2024 
Dntod Poshownr tho March 19« 2024

Mr. Asadullah Khan (PMS BS-19).
Additiboal Secretary/SecrolarY NMAs, 4
Board of Reveriuo. Revenuo & Estate Department,

SUBJEGtt SERVICE APPEAL NO. 7890r2021-ASAD ULLAH KHAN VS 
GOVERNMENT OP KHYBER PAKHTUNKHWA THROUGH CHIEF
SECRETARY. KHYBER PAKHTUNKHWA & OTHERS.

O,

Dear Sir,
lam directed to refer to the subject noted above and to inform that in 

pursuance of Order dated 11.10.2023, passed by Ihe Khyber Pakhtunkhwa Service 

tribunal in Service Appeal No. 7890/2021, Estabiishment Department processed . 
your Departmental Appeal andi the Chief Mirlisler, Khyber Pakhtunkhwa (being 

Cdmpdtertt^AoOlofttJ}i.^gtett^tOte^8am0rbelniamoUcov0red uriderlhe rules/poricy, 
please.

lithfully,Yours

s KIA-U^l
ECTT^OFF CgRIESTT. I) 

PH No^91^210529



/

Government o 

Khyber Pakhtunkhwa 

Establishment Department4^^
/4, /- ,23 Dated Peshawar, the January 12,2023 

NOTIFICATION
. i:-' ■?) '

ur ’iJ

N0.S0rE-I^E8tAD/5-l/3n?3. In pursuance of the Judgment passed by 

the Khyber f^khUinkhwa Service Tribunal, Peshawar In a Service Appeal
No. 946/2018 datesd 27.07.2021 and on tiie recommendattons of the Provincial
S^edJbn Board, In Its meeOng held on 18.11.2022, proforma promoHon Is 

hereby gran^ to Mr. Asadullah Khah (PMS), Additional Secretary/Secretary 

(NMAs), Board Of Revenue, Khybar PaWitunldiwa, from PMS BS-i7 to PMS BS-18 

w.e.f 13.01.2017, subject to final dedslon of the CPLA pending in the Supreme 

Court of PaWstan.

ENDST. Of EVEN NO. & DATE
Ow forwarded to toe:-
1. Senror Member Board of Revenue, tOiyber Pakhtunkhwa.
2. Additional Chl^Ao^aiy, PSO Deparbnent
3. PflrHl{Hl Secr^ry to GWemor, Khyber PakhtunWiwa.
4. Principal fecretary to Chief MfrB^r, Khyberl^khtunkhwa.
5. All Administrative Seoetaifes In Khyber Pakhtunktwva (wnremed).
6. Accountant General, IQiyber pakhtunkhwa
7. Dlredor General, Informatten & PRS Department
8. PS to Chief Secretary, Khyber PaMitonkhwa.
9. PS to Secretaries, Establishment & AdmlnlstraUon Department
10. PSSS(E)/SSCReg)/AS(HRD)/AS(E)/DS(E.5/50(E.n)/SOCty) E&AD.
11. PA to DS{A)/5G(Seoret)^state Offlcer/ACSO Qrpfier/DyX Director (IT) and

DlredorPitftocolAdmlnl^atlon Department / \
>12. Officer concerned. AMiHerutf Qof,-
13. Controller, Govt PrlnBng Pres, Pehawar.

Jr

PHsNo#{)9i-921052d
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;, ISupre.me. Court of Paldstan]
»•

f •

Pres^nti^rdar Muhammad Raza Khaft, Fnlak ShW and Raja FayyaLvhmadi 

CHIEF ^ECRETAR.Y,.government OF.THE PUNJAB and othars-.-Petltidncrs^^
iJJ . /,

• 1

. !Versus
•

. MUHAMMAD ARSHAJQ KUAN NIAZI.-Respondent

■ . Civil Petitidn-No.788-L '6f-2006. decided on 20th December. iooe.'

■ ■. ui» ,.™<i

/ Ci\'il SerVi'ce'--T

I
t

1

:1

! case : ■
hi R<? o r finalization of inquiry--Promotion ofjunior officers on officiating basis '

.in BS-19--Civtl servant was exonerated from charges in .iniiuiry, which lasted for 4/S 
yeais diiiing which period he reached maximum stage of BS-19 Civil'Rervaht '■ r
”“s Ssyo""?,;""" »iL’S:;'.:,'w£

. move ovei to BS-20 and their pays were -tixed.'at higher stage-Civ.il servant had been 
. . .deprived of such benetits-Civil servant prevented to.perform duties in hTher post 'o '

■ he was 7" servant-had to be paid salary for higher post for the period'■
■ he was not ..allowed to perform, duties of such higher post—DeparLent should^ have '

promolio#f/orn::re"d4.5!'i>-’l^^^^^^^ wer^primoted."'"''”''^"""’

» . '
?

r \

. ■, Muhammad Hanif Khatana. Additional Advocate^Gehe-ral, Punjab for Petitioners > '
*■ • ■ ■ • ' ■ ' r ■ . • • • • i ^ .

Nemo for Resppndent.

- .» ; •:

;
1

\
f t*ORDER ■ r.

1i
K . j

raja fayyaz Ahmad, -x—

were -then' '
I

I or:..
t

• 2/1/202-1 10:40 PN
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■ n , H.. CaseJwIgemoht, .. •;•,*, ,*. %
, http://wwwiplsbeta.com/La^vOn^. r

«^coMcnt2l.asp?Cas'e'*
i •

The respondent'reached to the',maximum stage of 88-19 ., 
'■.time-he-wduld/have bSeriXwed^mo«^vef(o*’BT-20°wrfVl2l'l995^'l^^^^

;■ him had;been a.ldwedthds9 benbnts and thei,-pays

i- admitted-by the learned Additional Advocate^rten-ral th^
■ .the inquiry, pending against the said-respondent lasted'for.'about 4/5 years ahd'ev'^ntuallv 

he wasjexoherated of, the charges.and also it could not' be denied that said respondent had
' Sei'bri'^T5loS?*h‘°”’ h'’° bn regular basis as Suiefintendinl •
■ ■ oX ddtglg 2 bnno rf mnoceht and exonerated ofthe Charges vide ' '

order dated9-2-2000 It IS also not denied that in certain.circumstances and evenlualhies ■ the '
. .^ctvtl .servants-.are entitled to pro forma promotion- but as' the ca^e ’ "0 

Policv ^ P^"-dmg he could, not be considered under the new Pro formk Promotion
Lee 1’ 1" ^ f '=ase could not be made applicable effective-from thl back date
except under the policy then in-vogiie. . I .s

X -.le •
h

;

I

f

;

t.

i

V

LviWvlfnt'i'LfA regulating the-of pro forma promotion entitles

. r^nt extiact of the hi?;JLlLlmIr ■ -

a

3 If is not, disputed that juniors to the respondent'were allowed mo'vd-over to BS-20 
and then pays had been fixed at higher stage-, whereas; the respondent as above mentiLed ■ '

. , deprived .of phese benefits. In view of the law laid down, by this Co'iirt in the case of ThL ' 
'L through the Secretary, Services and General Administration Lahore v
Syed Muhammad Ashraf and others 1973 ,SCMR 304 when a civil servant is pfevemed to ' ^

• ' TnL duties, m the higher post to which he. was ehtitled he had to be paid salary for the
allowed to-perform duties of that post has correctly'" ATdL'onLTH ■ L p «^-'.The contentLh of the'...learneL '

duti s of the hlnh rh" M "" f petitioner did not perform the ■,
■ '1* wnce r!fhe^ ■ fo^nd entitled to such benefits is absolutely without any

foUower' misconceived m view of the- ruled laid down by this Court being consistently''

I

;

/ •. • .»
4.The domestic inquiry-initiated against the respondent should have been completed within ' ' ' ' 

. the prescribed period. ,as..enyisaged' under' -E&D- Rules, .which the Department Ld failed^o '
not be a«^but‘edLo “me and the delay in conceding the same, could' ,

the respondent nor could he legitimately be made to suffer-for fhe '

General'failed to dislodge the law applied .L,lL°raLeL7LdLrpLdfnTTn'\L'‘''“'''''' '' ' ''

,. n: S-r ^ ^'
mietfrence-inthe impugned judgment by this'Court within, the me^g of Article', 212(3) of

•;

was

>

. •- , 2 of3’ ... I :
2/1/2021 10:40 r
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.. KSiipreme Court of PalUstan] . ‘

;
‘ PresentrSaidUipatban Siddi^ui and Muhammad Bashir 

. . Khan Jehangirij Jj
•r

;

MUHAMMAX) JANMARVVAT and another--“Petitiohers
I

Iversus
I

NAZIR MUHAMMAD and 17 others—Respondents

Civil Petition No. 76-? of 1996, decided on ISlh December; 1996. '

■■ (On apped'from;tlie judgment of N.-W.F.P;. Service Tribunal.’Peshawar, dated 10-1-1996 passed in 
Appeal No. 123/94);

(a) North-\Vest Frontier Province Civil Servants Act (XVm of 1973)—

•:

f

"Ss. .8 & ;-9--TConstitution of Pakistan (1973), Art.21-2(3)---Promotion-‘Seniority--^Civil 
servant's case was deferred by Departmental Promotion. Committee while his juniors 
promoted---Ciyil servant was subsequently promoted with effect from the date when his.juniors 

■ were' promoWd:--Civil servant's claim to seniority .was accepted by Service Tribunal and he was 
assigned seniority to his jumors---Validity---NothLng was on record to indicate that civil servant

A
were t

was
superseded when his juniors were promoted to Grade-18"Civil servant's case^having been deferred 
when his juniors .were promoted and he having been subsequendy promoted, he would rank senior to 
all those persons, who were promoted earlier to him but ranked junior to him in lower grade when 

I •• .they were promoted---Service Tribunal had, thus, ■ rightly found civil servant to be senior to ^
' • petitioners whp were adnuttedly junior to him in Grade--17.

. (b) North-'West Frontier Province Service Tribunals Act (XVni of 1973)—

4:--Constitution of Pakistan (1973), Art.212(3)—Appeal . before.
. Tribunal--Competency-”Departmental representation/appeal filed by civil servant'.remained 

; ;; un-disposed of for a long time—Secretai'y of concerned department, hbwev.er,- informed Head of ‘ .
civil servanfs'.departmenl throu^ letter, that representation/appeal of civil servant had be^n turned
down---C6py-of such letter was endorsed to. civil servant, .who admittedly .filed appeal before- ■'

. Service TribpMl, within 30.days from the date of such letter---Appeai filed before Service Tribunal 
was, thus, within time---Departmental appeal of civil servant having not been dismissed on giound 
of limitation,^ Service Tribunal could not have dismissed such appeal was not competfent---No 
exception could be taken to order of-Service Tribunal deciding appeal, of Civil servant on 

• merits—-Leave to appeal was refused in.circumstances.-

—S. Service

4

i .

•mI ;

*JofA .
-2^/2021 10:43 P^'
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■ 16 and; Anwar Muhammad w General.Manager^^.Paki^

:
;

{

» •
i:'

, Qaa.Attiijur Rel^. Advocate;Suptetiie Court and. Abdul Hamid Qureshi, Advocafe-bn-Rbcord 'fo?^ ■ 
.y-;...Petmoners; m■ ■ ' '

I

. Sardar Khem,:AdYocate..Supreme Court and M.S. .Rhattak,.Advocate-ori-Record for Respondent'

Date of hearing: 15th December,’ 1996. 

■ iUDGlVENT. • • '•
t:• : I

■i*

SAIDUZZAM.^,SIDDIQUI, J.--:The petitioners are seeking leave to appeal against the jud’^ent
'■ Service Tribunal dated 10-1-1996 whereby the learned Tribunal accepted service

appeal filed'by respondent No.l agamst the departmental authority and held respondent Nb-'l eligible 
, ^- for pro forma promotion w.e;f. 15-9-1985 and also declared him senior to re^ondents N6s.5 to 18. ■

■ 2. The admitted-position in the qase is that respondent No.! was-sehior to the petitioners in theTower
®*'®'^®"^^[y’.Sra.de-17.TheresporidentNoTwasconsideredforpromotionalongwiththepbtitioners .
and others but his case was deferred by, the Departmental Promotion Committee (DPC) while his 

■ juniors vyere promoted to the next grade on 15-9-1985. The' respondent No.l .^^^s dlso subsequently 
promoted to.grade-f8 w.e.f. 26-3-1987 vide notification dated 26-10-1987. The respondent No.l 
made a representation to the departmental authority to.give effect-to his promotion to ^ade-18 ' \
either from 10-8-1982 or 15-9-1985, the dates on which persons junior to him were promoted to .. -

■ gradeM3. The departmental, authority finally communicated respondent No.l on 6-2-1994 that his 
. representation .for ante-dating his promotion has not been: accepted where after respondfe’nt Mo.l !

preferred appeal before the Service Tribunal-which has been accepted. . • ■ . '

3.

hisjimiors were promoted-to next ^-ade namely grade-18.. The second contention of the learned ■ ' ' 
coHnsel for ^ .petitioners is that respondent No,' 1 failed to prefer service, appeal before th? Service 
Tribiin^ within himtation prescribed for filing of appeal as he could at the mo'st wait only for 120 

avs after filing .departmental-representation for submitting his service appeal before thei SeWice 
. Iribunal. The contentions raised by the learned coimselforthepetitipnershavendtimpresselus.-

•r

.. 4.. The learned-Tribunal categorically held in the impugned judgment' after perUsing the minutes of ‘ ■ 
Provincial Selection-Board held on 3^8-1985 which were summoned in the case.-that the lake of '

4- *

was subsequently promoted, according to
-

2or4 ✓
r

! 2/1/2021 10:43. Pm
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■ ■■ '>elMs,ettIeti;prp5iiples of senidri^, respdndenfNo. I would rfink-seiiior to all thpse:persons who were 
. prpm9ted;earher;to ,& buttled junior to him in the lower grade from where. they' Were j^forndtsdi 
. We.-.therefee.-dd hot find\^y error in the order Of Tribunar'in declfiring respopdeiit^No.l feertior to /

: ."the-.petitioners:jahd: other private .respohdents. as admittedly'fespbh^pht No, 1 was senior to. them iiy ^ 
the next loWer ^ade na^e.ly grade-17. The second contention , of .the learned counsel for thJ 

; petitiohers isthEtt the appeal before the learned Tribunal was'incompetent .as it wad filed lAng afler'''T^ 
making the , representation tp departmental authority by ■ the .'respondent No.l.; Ir'is:,c;onterlded that ■ ■ ■

■ under the law,-respondent No;i ;shduld have'approached the Service Tribunal within-30 da‘ls of the
' ■ , th^' Rbnod Uf 90 days'from the .date of filing of the departmental representation/! ppe'al, if

the' same'was nd.t decided; The’record produced-before' US--indicates that ■ the depErtmeiita'I
■ representation/appeal filed by ' respondent No. I rerfiained un-disposed of'for.a long time.' However,

. in reply to a letter sent by the Chief Conservator of Forests^ N.-W.F.K to the Secretary, Forestry,
■ Fisheries and .wildlife Department, Govemmerit of-N.-W.RP. on 6-2-1994, the latter informed the

Chief Conservafpr of Forests that the appeal /representation, of respondent No,.f has been tui-ned . ■ 
dowri. The c.opyiipff.this letter was endorsed to respondent No. l-on 29-3-1994. It is not-disputed that 
from the date of this letter the' appeal filed by respondent No.. \ before the Tribunal, was witliiii time.

' ■ : '. ;.In ,the (19.95’ SCMR 16), this Court while considerihg the period of ' . ^
... : ■ limiiten wth^^^^ ani-pg^eved civirservant could-file appeal before the Service'Tribunal

observed as follows:-- ‘ ' ' . . ' •/. ■

• ;

;

' «s

Jf
i

"3. It seems that section 4, Service Tribunals Act,-prescribes two periods.of limitation for preferring-:
■ appeals .-to the.-.Tribunal. Aii^ aggrieyed civil servant can come; to .the.'Tribunal after, his appeal for 

representation.before the department .hasibeen disposed'of or,fie can wait for the/decision on his -' ''.
... departmental appeal for 90 ,days and then file an appeal before the Tribunal-.yhthout waiting any 

further; in thisfiase the appellant-chose to'wait Tor the final decision bn Ms departmentai appeal'and '
. ...he filed.vthe appeal before^theiTribunal within. 30 days;of the bbmmunicatipn-.'bf the order of the. V . ' .

, rejection of his appeal It is tbbe.noticed that even though His appeal wasTejeGtqd'on’30-9-1986 the ■
order of rejection was not communicated to him till 2D11-1986 arid he preferred the appeal before ^ ^
the Tribunalbn 4-12-1986; In the circurhstances his appeal could'riot be dismissed on the ^ound of ■

. limitation. /Accordingly, we accept this appeal, set aside ..the judgment of the'.leamed Tribunal and '' ■ 
direct that the appellant's appeal should be disposed of in accordance with law; . : '' '

Similarly; as; the departmental authority has not disrnissed the T.epresentation/appea! of respondent ’'
Np. I on theigrbund of limitation, the Tribunal cp.ul'd not dismiss the appeal of respondent No. l'ks not -

■ competent,'see: Anwar Muhammad v. .General Manager, Pakistan Railways (1995 SCmR- 950)
Therefore; nbfixeeption could' be taken.to the order, of Tribunal deciding the ap'peal'of respondent' ■ ' '

; ■ No. 1 on merits. 'I • . • ' . ' ' ■ '
■ -.-■■'■Vi ^ ^ ■' ■' ■

5. No case is ifi.ade out for interference with the order of Service Tribunal.

j '

i '

1

; The petifion-is, accordingly, .dismissed and leave is'refused. . 

' ■'a.A./M-33‘42^'
I

• Leave refused;
i

j' :
; . i.

■ >
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Present :; Muhammad Vaqub All and Walieeduddin Ahmad

• ji .

( I u,JJ
I• *: r

C P-S. L;';-A. No.'366 of, 1972 ' • *.;<
I

■ THE PROVINCE OF .tHE PUNJAB TliJROlJGR THE ■■ v. 
SECRETARY; SERVICES AND GENERAL ADMINISTRATION 
LAHORE:«iPetitioner ...

■ versus; I'.;’
Syed MXJHAMMAD ASHRAF—-:Resporident 

C. P. S. L..A: No. 367 of.l97?. . .

THE PRp;yTNCE OF THE PUNJAB THROUGH THE ■ : 
SEO^TARY, SERVICES AND GENERAL ADMINISTRATION
LAJIORE-Petitioner ’

: ‘

/

)
t /

r.

xversus • ‘ .
. Syed MAaffAR HUSSXm RIZVl AND 2 OlHERS-Respohdents

C: P. S. L'-ArNo, 79 of i'Q72
' t . *•

THE SECRETLY TO THE GOVERNMENT OF WEST 
^’AKISTA^fXNOW PUNJAB PROVINCE), IRRIGATION'AND 
POWER DEPAR™ENT.LAHORE--Petitioner :
•versus.,
MUHAMMAD SHAFIQ-Respondent .

■ CivUPeffionsfbr,SpecialLeave'to Appeal Nos. 366,367 of 1972 and 79,of.l913,decaed on 25,h ,

(On appeal from the judgment and orders of the Lahore High' C 
'P. As. Nos. 68;and 67 of 1972 and W. P. No. 169.1-S of 1968). ■-

. *•

.s

4

‘ •

ourt, dated the 12th May 1.972 in L.

.C.vU seryice^-Arrears of salary-Civil servant for no fault of Hi? ov/n. wrongly prevented from' '• '

-hich he was admittedly enaied-Should be.^ven salary V

(; ■ Assistant Advocate-General Pmyaib -CMohanimatfi^hraf Advocate^with
■'^^‘"^‘TVicted by Sh.Ijaz All. Advocate-on-Record for Petitioners (In all the Cases).,

Nemo for. Respondents.

' Date of hewing: 25th ApHj l.973.

: ' ORDER \

■riI.
. (■'

j

•:
I

r

a
■■

t
1

l' ••:
■ - • 'l orj ■
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' ' will dispose of Civil Petitions Nos. 366 and 367 af
Jy72 and. 79 or 1973, m which common question of law is involved. I

!v'J-I ,•
. The.Tespondents' are rubbers of the Minikerial Services of thb Punjab PrSVinCe who iiad rendeW^

' ’ ■ relating to.concession of war service to ex-servicemen was'made It was ordered that '
.. G.V.1 Petitioh No. 366 of 1972 .will be treated as substantive pennanent senior cS '

fiom the. I4th October 1955.and as Assistant fi-om the 3rd of August. 1960 respectively His salary as
■ ..Sd“ "• ^—'<'» >* ■ •

::
%•

!•

^^^2. the respondents were found by the petitioner to have beeh deemed '
■ iLount of A vacancies and thus eligible to the benefit of their' seniority on
fwfrl with the provisions of th4 .Punjab, Government SeLce
fW 1 Government Service "(War) Amendment Rules
L^ri Ordmance, 1963 and an order was passed on the .27th June 1968 v/herein ' '
the dates on which they would have been promoted to higher ranksj'if theii-.war service had been

• ■ ; . .. V
In Civil Petition No. 79 of 1973„ the respondent claimed that he was employed as a temponny. Clerk 
with the Controller of Military Accounts on the 12th November 1941 and was relieved on the 76th 
November 1946 for taking up appointment as Second Grade Clerk on the 27th Novembe • 1946 in the ’ ■
Autries frr"‘ f ^ ^ representation to Te DepSeiS
Aiithonties .for ^e grant of war service benefit to him. During the pendency of the writ petition
ordei was passed by the Secretary, Irrigation and Power Departraent lri M^ch 1969 aSowino the- ' 
respondent the benefit of war service from 1.2th November. 1941 to Tsth An Jlsl 1945 1 m ' '
Son LTh°s " Th'’’ allowing liim pro forma dateTof promotionSh the’'
? f'■ ^ ■" Assistant and Superintendent will be fixed with reference to the'
assumed dates of his promotion to the said grades.

I

, an

• * .1

i:

(• ’

I;.
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I . •

and

' respondents?were not entitled to the arreai-*; of'^al ® 'these c.ases-and the '
t

j

which he IS admittedly entitled he should be given salary for the higher pLf .■
I

ofservice beyond 15th August 1945 up.to 31st March 1946

IstAoril igafi termination ..oi
was entitled to claim bepfit of war . . : . 

' and the order denying hinJ the benefit -„• 
is without lawful authority.

. c

:
.'5

- , ;^tter hearing the learned .counsei for-the petitioners
Court in- all the three 
petitions are dismissed.

are satisfied that the, judgments ofthe High ' ■ i ■ 
no exception' .can be taken to it. Accordingly,

, we
niatters are. con’ect, and

the .

i •

• Leave refused. :
•r

•t

:
4. * • • . ■ 

••if'

t

I' •
I .
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:1998 S C IVrR'136%

; . [Supreme Cou»;t of Paldstan] 1

Present: AimolMian, Abdul HafeezlViebioh and Mulchtiir Ahmad.Juenjo; JJ
I

li'TlKHARtjtLAH M/VLHl—Apbcilnnt
t: •. ..*. •versus

f' ■

*,
CHIEF SECRETARY and another—Respondents

;
*1 *Civil AppealNo. 834 of 1993. decided on 23rd April, 1997.

i

■i •

(Oh appear from the judgment dated 12-4-1993 .of the^Sindh Service Tribunal, Karachi, passed-in 
Appeal No;. of 1992). ‘

(ti) Sindh Civil Servants Act (XIV of-1973)--

----Ss. 8 &'-9^,--Constitution of Pakistan (1973), Art.212(3)--'Seniority--Promoti6n---Denial of'
seniority/promotion-;-Civil .servant’s Departmental appeal relating to his senionty/proniotion 
accepted after, his retirement—-Civil servant claiming back benefits—-Entitlement—l-Leave to 
appeal was’ grahted to consider as to whether civil servant was entitled to any- financial benefits 

, ' flowing from notification assigning his seniority in absence of retrospective promotion. ' ■ .

(b) Sindh Civil Servants Act (XTV of 1973)---

----Ss-. 8.&: 9—Civil servant—Denial of seniority-—Promotion—Issuance .of notification in .
pursuance ofcivil sei-vant's Departmental appeal whereby his entitlement-to seniority /promotio 

.accepted-.-'-Civii servant having retired by then, claimed fmancial'benefits flowing from hotification ' ■ ■
1 assigning him seniority in. absence of retrospective promotion--^Relevant notificat46h woiild indicate ' j 
/ that ciyil set^ant wouldCbe deemed to have been promoted when'his junior was p'romoted-'—Civil ' /

sei;vant would/thus, be entitled to financial benefits, from the .date vvhen-he. should have been ' 7 -
promoted up'tp- the date when he was actually promoted---CivU servant having unblemished record \

■bf service an'd his ACRs. being-good, he should have been selected for higher post on account of his ^
■ seniorily-c^rfitness—-Department concerned ■ was directed by Supreme Court' to |{)lace civil 

servant's case; before Departmental Promotion Committee with all relevant ACRs;, wiiich would 
■ consider civil servant's case-fdr^prombtion and, if found fit, he would be entitled to finandial benefits ', 

arising therefrpm.

was

n was

/

■ . \.

t:

;

f * • • •*
Province of the Punjab through the Secretary, Services and General Administration. Lalmre V Syed' ' " 
Muhammad Ashraf 1973 SGMR 304; Syed Sultan Shah v. Goveriiment, of Baluchistan and another 

: 1985 SCMR;i394; Mrs. Aqeela As^ar Ali and others v. Miss Khalida Khatobn Malik,‘and others ' ’
PLD 1991‘ SG 1118 and Abdul Jabbar Khan v.-Government of Sindh, through Gliief .Secretary, 
Karachi and 5 others 1996 SC^ 850,rel. '

r ■

:

i
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fSS
,M.M. Agii; ^vQcate Suprenib Court and N.C. Motiani, Advocate.On-Rseord for A’• I*

ppenant. <. • >. t

-MumhAlra^iaan. AddlyA:-G.. Smdh arid SM. AbMs. Adyockte-dn-RdcdnJ-fbr Respondents,I
-a-r

.. , Date.ofhe^mg!:23rd April/l997. ^ t

>• •; •
JUDGMENT >

I'•> ;; , *.. V j «

'he leave of this Court against the judgment dated '
, 12-4-1993;passed by the Sindh Service Tribunaj,

Karachi, hereinafter referred to as the Tribunal, in Appeal No.35 of 1992..ftled by the appejlant for 
clauTiing back.benefits, dismissing the same. •.

2. Leave to appeal was granted to consider, as to whether the appellant is entitled to an'y financial
“cSL“ I-™ r."~i.y i. .h. .w .f

t

3. The brief facts are that the appellant held three years’ Diplo 
Provincial Service as an Overseer on 8-11-1952. He 
18-5-1954..0n

ma in Civil Engineering, lie joined the 
was promoted as a Sub-Divisional Officer on .

P.f , D ' M- I from the then Provincial Goveinmerit of "West' Pakistan the West '
Paktstan PuW.f Serv.ee Commission had agreed to the appellant's promotion, to the ^nclLsmed '
gazetted post, of Sub-D,visional Officer up to. 16-8-1964 .and Class- 11 post, (temporaiy) from '

..nr- seniority was never deleted He ' 'ontmued to make efforts for .gettmg his seniority over all those persons who at the time of their
appomtment as weU as confirmation in service did not possess the prescribed qualification It seems -
C'thV Ph-f 1^°’ r'’" "Pf"PP®"' 27-1-1981 had beeA accepted -
by. the Chief Secretary, the decision in respect of which 'vas-conveyed to, the appellant through '
Memo. dateda-lG-1990 by the Secretary, Communication and Works Department. By the aforesaid

allowed tad, he^wta tasigned semonty over all those Assistant Engineers who acquired tte prescribed - 
,. . qualification ,Of Diploma after his appointment. Purtaant to the above advice bfS & GAD - the ' ' '

..appellant .was. assigned, seniority immediately above Mr. Dattar Dino Shaikh,'XEN through' , 
otification dated 29-9-1991, The, aforementioned notifi'eatiori was issued after the appellant had 

. ■ a.l^'^adyretireffromservice-oh 16-12-1990 on reaching the age of superannuation. '

17-8-

n \ the above notification, the appeUtat made ta application dated .
12-10-.199j ap the Secretary, Communication and Works Department, .praying for altbwina the
was ataorSt'° r T k' roquest wL,Lt tacedSandt ' -■

- - q-- ^ Communication and Works Department's :Meriio. . dated .'
■■ appellant preferred a departmental appeal without :'tay':success'as the ■

^mewta^ected. on 24-3-1992, He filed the aforesaid service appeal on or about 25^-lb92inthe . -
Tribunal. However, the same was dismissed for the following reasons:-

t .

j

i

2 ors : U' > • I . .
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fppeUfflt.^e given promotion to BS-18 as Executive Engineer and promoted 
^^^.e^wnh, effect from the date when all the abovenamed h^tfer ^

■

I

.*
4.

annfl fnfV . ^ promotion to BS-18. .the order passed on the '
rehi psf f regard, and sum oniission amounted to rejection of his '

q est for the sard promotion, 'this being the position, the appellant should have preferre^d
Bm^rchns T """ “'-4-1990 relating, to retrospective promotion
But chose to ignore that, aspect of the said order. Having adopted such attitude'the '
appel ant was not entitled to agitate for his retrospective promotions in his subs^uent:
departmental appeal filed after about two years, on 22-1-1992. Because it
tile, pnnciple of res judicata. For these '
appealiwas lime-barred.

was also barred by 
reasons we find some force in. the argument that the

y .

The' dpshot of the above discussion i 
no order as to costs." •

IS that appeal must fail. Accordingly it ls^listnissed with. 

T^upoi^ .frie appeUant filed a petition for leave to appeal Which was grahtedtto consider the above
: !

the. appell^t was given sempnty immediately above Mr. Dattar Diho Shaikh XFN hp 1 fti ^

' -■ notificaSd iMhe^ppernt touTd h'a the. aforementioned ■
■■ P-™‘teas|^uperintendingEngineerpriorto.hisju2rs^tet^^tJt^toa^^^ '

V

correct

*

I
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) ./Ashraf.;(j?73 SCMR 3134), .to the case of Syed Sultan SHah.v., Government of Baiochist'un and "

iSs£Ss£i
» • .

.*

wrongly .prevented from- rendering service to the State i 
eiititled/he should be given salary for the higher post.

in the second case,

ot.
own, is -•

the:higher post to w^ch he is adn-dttedly , '

a Full Bench of this Court headed by the then Chief justice, Muhammad Haieem 
-reiterated the .above principle of law enunciated in the case of The Province of the Puhjab v. Syed 
Muhammad*Ashraf (supra) as under:-- . ' ■

'■f. . ’ . ■ ■ '

'’y this Court in-The Province of Punjab 
■ v Syed Muhammad Ashraf 1973.SCMR '304 and other connected cases in which pro forma 
promotion had been ordered and the pay was being denied. ITie argument advanced by the ' 
Provmcial Government- in those cases was also that the officials concerned were not entitled' 
to arrears of salary m the grade against, which they had never worked. This Court approved 
the y,i?w taken by the High Court that in case a civil servant, who for no fault of his own is 
wrpugly prevented from rendering service to the State in the higher post! The decision fully 
■RU£f7 ‘he appellant was entitled to, the salary.ifi spite of rundamontal '

> In the thi^d-case it has been held by thi§ Court that a pro forma’promotion from a date In retrospect ^ ^ 
Tromm^T ^ ^ improperly denied his legal right of-

f. ■

■In the list case, which is one of the latest on the point in issue, this Court has held as unddr:-,-

■ . . ^; "The aforesaid .clause (iv) of rule 13. is the amended version,' which was so 'amended by ■'
. Notification No SOIX-REG (S&GAD) 2/1/1 -74 dated 9-9-1976. It: clearly provides that a 

civil servant, who-was not considered for promotion for any reason other than his unfitness '
. tor. promotion, is subsequently .promoted subject to any order made by thi competent 
authonty m this ^behalf for the purpose of inter se seniority ,in the higher grade shall be 

. deemed to have been promoted in the same'batch as his juniors. If.a'civil servant, who has ' 
not been considered for promotion at a,stage and is subsequently promoted and ho order for' ■
Ic- competent authority, then such civil seWant would
be emitled to have been: promoted in the same baich as his juniors, meaning thereby ihat he

■ his batchmates. Merely because of non-consideration for any
reasM, he will not be deprived of his seniority among the civil servants promoted in>he sam- ■ '
batch who may even be junior to him. The appellant was not considered as it was alle-d’ ' 
.^at there was an adverse remark in his ACR for the year 1972.:The appellant challenged that 
this-adverse ACR for the year 1972 was never communicated to him. The respopd-nl^ have 
not brought anythmg on record at any stage to prove that such adverse remarks were duly

■ , remarks makes the authenticity of such remarks completely ineffective: Gn'the basis of such

4 of5
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uii-com^ujiicated remarks, a civil servant cannot be- subjected to any adverse Order. 
Th6re'fdre, the entire ground for not considering the appellant while-promoting respohdents 
Nds”4,Vand 5 was completely without any basis and legal justificatibn: Rule 13 (i'') of the 

■■ aforeshid Rules is wMe enough as it speaks of non-cohsideratiqn due-to any reason, which-- 
- has not been specified at ^11. The only restriciipn.is that tlie authority must pass an order for 

inter s'e-'seniority at the time of promoting out of turn while not considering a civil servant for ■ , . 
any i-ehson. The respondents.have hot passed any'such order to coihply. with the provision of ■ 
hile ■/i'3’(iv) and''were,-therefore, not jtistified in-not'considering him. alongwith respondents . 
N6s,;4 and 5. The appellam when considered and promoted in Qrad'eMS. shal! maintain his- 
senidfify.as provided by rule I3(iv): To'this extent the appeal is allowed." ''

7. All the-above cases support the appellant's.claim to the effeet that he is.entitled to the financial ■ ;
benefits oh account of proper assi^ing of seniority to him through the above notificauon; it naay be 
observed/that prior to his retirement on 16-,12-i990, the appellant had already been jjromoted as' ^ 
XEN. Since he was given seniority over'Mr. Dattar Dino Shaikh, XEN, through the aforesaid- 
notification dated 29-9-1991, it must, therefore, follow that the appellant w6uld.be deemed to have- 
been, promoted with Mr. Daiiar Dino Shaikh as XEN Tlie appellant would, hence- be entitled to the 
financial benefits for the period commencing from the date when the appellant should have been " 
promoted up to the date when he was actually promoted. . -

8. As regards his promotion as a Superintending Engineer, we'may observe.that we are-conscious^of " '
the fact.that.it is-a selection post but.at the same time, we cannot overlook the fact that If.a civil' , -

' ‘ servant hasiunblemished record of service and his A.C.Rs. are good, he is normally selected' for a >
-higher post on-account of his seniority-cum-fitness. The case’of Abdul Jabbar' Khai?.v. Government'
of Sindh'(supra) on all fours is applicable to the case in hand. We would, therefore; direct the. ..
respondent department.,to.-place the appellant's case before the'Departmental Promotion-Committee •

. with alT the. :relevant A^C.Rs, which would consider the appellant's case-for promotion as-a. ,
■ Superintending Engineer..If,it forms the view that in normal course the appellant Would'have been

p'r6moted-.as',-a Superintending Enginebr-if he'.woLild have'-beeri given his correct seriiority at the '•
relevant time' the department shall give him pro forma promotion as a Superintending Engineer with
effect, from the date when. his junior was promoted-as a Superintending Engineer. before his
retirement ori 16-2-1990 and would cause .the payment of-the; financial benefits arising therefrom:
The department shall finalise the above matter-within six months. ■

> * ' ' * - . * * ‘

9..The appeal is, accordingly, allbwed in the above.terms, with no order as to costs. '

Appeal accepted:
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[Federal §fci^vice 'rVibunal);

Muhammad. Ayub -Khnn, .
«• -I ‘

M; SAli'O.&'KHArrAK ■I

Versus
4

k"Ia

■Appeal No:' 331 -P of 1997, decided on 12th March, 1999

- •;
:

y •

(a) Civil;'service—

— Pi o.fp^.promotion—Meaning and scope—Pro forma promotion - 
was a defective promotion wherein an incumbent hot for any fault on / 
his part-was-denied promotion, inclusive of pending of departmental // 
proceedin^-^-If, however, the incumbent was subsequently considered // 
ana founcl^ fit m all respects he was allowed pro forma promotion// ' 
seniority, etc.;'with'all benefits.

✓

4

: '.
(b) Civil service-^-

. I

•(
. of seniority as.well as promotion—-Withholding of

- financial-benefits—Validityi.-Civii servant was allowed seniority as ■ 
well -as higher pay group, but simultaneously .he stood bereft of financial 
benefits —-Vaiidity-Theory: and .'practice must go together, but civil ' 
seivant was'theoretically allowed facility .but practically, he was ' 
depnved - of-.-its- benefits' Without, which said benefits had become
.me^ngless-'rC-ivil servant was entitled to be allowed financial benefits 
m circumstdhoes as his semority and promotion had been restored. , ,
A.V. Issacs y. Federation of Pakistan PLD. 1967 Lah '159- PLD 1970 SO 
415; PLD-1973 Lah. 56; 1973 SCMR 304; 1990 S 1692' 1993

SCMR 2237; 1998 PLC '
- SCMR 1158: 1993 PLC-(.C.S'.') 1404- PLD 1991 SC
.ll-18 and.l-998 SGMR736ref.. ■ uu ivti bL

Hussain LBhatti-for

'-1

; Date of hearing: 2nd March, i 999.'
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. JUDGNilei^T'
-•r

.f ,•

I
.1,.

; ■. MtJHAMMM AYUB' kHAN; (MEMBER). —/i 
heard and rebord perused.

Argurhentdhave beea ; '
^ *

j :

■ ,2. The qpegidn for consideration involved in this appeal is as to whether . 
tinanciai benefits can be allowed in a case wherein seniority as' well as 
promotion h^s been restored but vnthout financial benefits. Tt i:. 
of pre form^ promotion. Before discussion of the factual and

j

is'acase
...... - __ legal

aspects It, iS advisable to'rdpi'oduce below the unpugned-order dated 
30-5-19^7:---^

;
. 1

•:*

- "Subject: RESTORATION OF SENIORITY AND PLACFMFNT IN 
PAYGRt)UF-IX. -

f , ^

{!')-V/e are pleased to inform you that Management has restored 
. yoiir; seniority in pay group VIII effective 18th August, 1982

• without fihanciai'benefits. . •
. • - ' ....

virtue of having re'storeef your seniority as stated above, ■ ■ -
yoih-are , placed in pay group IX with effect from 23rd August]
199S without financial benefits. You will,-however, receive the 

.. .financial benefits of pay,-group IX with effect fi-om' 17th
• November, 1996; - . '

\ ■ (3.3 Letter.showing fixation of your salary in PC IX shail f6llo\v.
‘ ’ .'U»\

r

International Airlines Employees (Service.and Discipline)
Regulations,' 1.985, govern the teims and conditions of its employees 

■inclusive of pay: and allowances'. Regulation 23’relates to pay and 
. : ■ allowances. A scrutiny of this regulation does not. cover the question

. under consideration. However, there is no such bar to allow pay a;id 
■ . .allowances or. fringe benefits with retrospective effect. The Regulation 

23(1) to-23.(10) IS silent .over, the issue. Antevdatio.n of promotion or 
other frmge .benefits is- governed not by any specific rules and 
mguJaiions but the same is governed by a case law developed due to 

, frequent -pronouncements- of : the superior • Courtb ■ ^ecially the 
. Honourable 'Supreme Court .of Pakistan and now such pronouncement . 
has assumed .the status of law and wherever considered appropriate is 
readily adhered to due to Article 18,9 of the .Constitution of'fhe Islamic 

-Republic’ofP^s'tan which reads:--

r . I

:
;. ;

I .*
•' i -

I ■

"Decision'of Supreme 
. Supreme Court shall to the ■ 

Court biiidihg.on other 
• or is basdd'-

189. Any decision of the 

extenfthat it decides a question of law

-k
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' \ Couiti
, law be bmdinig on upon or enunciates a principle of ' '

■ . ■ . all other Courts in Pakistan.",

3. The. Responaent-Corp,otation,ha,s hotly contested the appeal and "' 
denied the averments made by the appellant in his appeal^so.much so ' ' !
lat manj;: prelm^ary objections have also been raised with respect to

the rnamtamability etc. of; the appeal. Most of these objections are / 
devoid .of substance/iaw and have been rai'sed for'the sake of '

■ objections, however, at para. 4, relating to pro forma promotion, it has
• been stated’that:—

'
‘'Ihd.jappeal is liable to' be dismissed m the ex post factn 

.promotion (pro forma) being subjective assessment of an 
individual by the Competent Authority does not create a vested 
ri^t for past flnsmcial benefits. "

I

I

t

1

• h •

It has also been averred at para. 5 of the comments that ■
■ the appeBannhas.got no right to file the appeal due to the fact that the ' 
relatwnship.-ibetween P.I.A.C. and its employees, inclusive of the ' ■

■ appeUMt, is;govemed by the law of "Master and Servant" in which cak '
■ an aggrieved, employee can. sue for damages before a civil forum It is ■

not a casfe of -remstatement in service. It will not be out of place to state 
that Regulation 89 provides a right of appeal to the Service Tribunal by 
an aggrieVpil; employee of the Corporation which reads:-

■ "An employee aggrieved by an order, of retirement or removal or 
any-other order passed.by the competent Authority may: prefer
an appeal to the Service Tribunal established under the Service 
Tribunals Act, 1973 (Act NoriXX of 1973) "

j

3-A, It is.,not for the first time that the question' of pro forma promotion 
etc. has,- ansen but such matters have earlier ;
adequately considered and disposed of. There exist rich 
subject. ;A'

also cropped up and
case-law on the

.4.- Payment of pay and allowances 

. State which ' considered to be bounty of the
. IS no longer a caseithese days for the reason that much ■ 

under .the bridge due . to enactment of the- Service 
. ribunals Act; 1973, on the one hand, creating a competent forum for '' - 

. redressal- of _lbe grievances of the civil servants, and. simu]t4neously 
baring jurisdiction of the civif forums under Article 212 of the 
Constitution .of .the Islamic Republic of Pakistan
twTntf■’'‘■'^''"'''5 Act, 1973, with effect 
horn iqth |une. 1997, enabling all the employees of the' State
Corporations/Statutory.Boaies etG. and.declaring them 'civil servants" 
foi the purposes of availing remedies relating to terms and conditions of

was
V

•and also due to

3 of?
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\ '
theij: ..service:' The most• >

impoitani factor hv determinatioir'of these 
statutory^r#ts is case-law. .deyeloped/eniinciated by the Honourable ^ 
Supreine;.^^prt of PaKstan ;which get due authentioity/status of law * " 
under Article 189 of the Constitution. In other words, now evety.matter '

■ needs . tqyybe considered perfectly in accordance with the ' '
enactmentsAinder the relevantlaw in light of the case law.enunciated by ’ 
the Honpitfabie Supreme Court of Pakistan, It is an age of awareness '' 
and tac.hfy of even a small nature when allowed to one persoh, is taken " 
notice of by ; similar other aggrieved persons, who, claim the same before ' :

. the. competent forums. . The principle ".that payment of -pay and
allowances.was considered to be bounty of the State, as and when it was 
in vogue and.:arrears of.pay were to be paid during the period when the 

; u^umbent actually held the post but this doctrine Stood seriously 
affected.;b^.;^e decision of the Lahore High Court in the case A V,
Issacs ^Fe^eration of Pakistan (PLD I;967 Lah. 159) and upheld, _ 
appeal, tty| Ilfp Honourable Supreme Court of Pakistan contained in PLD 

, 1970 SG '41-5;wherein it observed that

I

•1

• !

, »

On

. jif^jperson is kept out of service for a period of .time, for no ■ 
fault of his own, and he is prevented from serving the State he is 
neye^heless entitled to the salary for the said period in the
mamnef as if he was actually rendering service;"

same

While follpAying the said-decisiOn they Honourable . Lahore High Court
iuthe caserefiortedas FLD 1973 Lah. 56ruled>--

:
".Consequently the distinction . made, hy the
Respondent-Government in. allowing the arrears of salary only 
for the period for which the petitioners actuaUy performed duties 

,^^P ;^gher post and disallowing arrears of salary , for the 
remaining period runs, counter to the 
made. ,by the Supreme Court of Pakistan.

m

enunciation of the law . . ’

The.; result will be that petitioners will be . entitled-- to the full •
atrears of pay to which they were entitled Under the orders of 
the, Respondent-Government granting pro forma promotion to 
thenrand^not merely to the arrears of pay only for the actual 
periods of duty performed by them,' in all the higlrer posts-."

I

■ held::by the Honourable Supreme Court of
Pakistan Aat,a civil servant when for no fault of.his own

I arrears of pay of the higher ' 
. In other words, , the pro

n was wrongly’.
>

was admittedly .entitled, should be given arrears of pay of the higher
from,the: assumedidate of appointment, fn other C,rds, the^-o

fotnta pr^mpton was allowed while the earlier view, for payment of pay.
. pgamsTthe.hi^er post was from the date of assump^^^^

, ‘'^® hie'^9‘;-,Po.^ t>P”hisjudgnientand the:earlier one i.e. PLOl973:.Lah.

■'i ,i‘'4of-7 ■ .•'i- •:
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56 had^,exjjos6d the hOllowtiess Qf the thddry regarding the payrfient Of 
pay. artd•^■a^6:^vances as'bounty of the State. Similarly in i99Q 'SCMR 
1692, authored by Mr..'Justice' Shafnir. Rahman, then adorfutig the 
Sttpreme..:dj5feof Pakistan,:had observed:-- '

\
I

'':|ye.^find that on 'the findings'of .the tribunal, the respondent's V. ■ 
casd;::was handled, perversely, and mala , fide in a; m^er to 

. cjeprwe him of N.RS, 19 though his junior was'allb’wed./On this 
fediiig of fact we .would rather allow the. principle of next bblow 
rule to be applied to the case of the appellant and grant him the 

, entitlement of NvP.S, 19 pay as from 7th of April,. 1979 till his 
. j.unibr enjoyed it-.Or the respondent himself retired frorh service.

■ Government having. itself gi'anted . him^ the. benefit from 
to 13-11.-1979, he will.be further entitled to.the- 

behefits as from 14-11-1979 till the date of his retirement 
loh'ljas his,junior enjoyed it, whichever happened earlier."

r;

same ;
4

or as

i ■

In 1993. PCG (.GS)-FST 1057 while placirig reliance on the earlier 
, jiidgments^corrtained in 1985 SCMR 1394.ahd PLD 1973 Lahr.56, it was ■ 

held by'the^i then Chairman of this Tribunal, Mr. Justice (Retd.y Syed 
Ally Madad'Shahj that:*-- ■ :•

''^^dre. a civil servant prevented from drawing pay consequent 
to ah.-order of dismissal or. renio vai from service or reduction in . ■ 
rank, will be entitled, on setting aside of that order, . to such 
arrears of pay as the authority setting aside such order may 
deterfnine, the appellant, who was denied promotion to higher 
post on account of late. determination of his seniority and since 
his^seniority was restored and he was allowed benefit of fixation 
of pay . with incfements for the intervening periodi should not 

. . haye been denied the benefit of arrears of pay and , increments . 
fdr 'the period he: would have been entitled to consideration for : 4^ 
prombtion and earned promotion as claimed" by. him. The 
appellant's case, therefore, falls under the dictum laid down by
the Supreme Court of Pakistan in the case of Syed Sultan Shah v! 
Gbye^^ent of Baluchisjanj reported in 1985 SCMR, 1:394, that ■

;; ■: a: ciyU ■ seiwant, ;whG for no: fault of .his own is- wrongly ' , 7 \ 
p^e^^ed. from rendering service to State: in higher post to. which v 
he IS-adipttedly entitled, should be given salary for higher post 
apdjfrie civil servant was entitled to salary in spite of provision of -

Mr. Miihai^ad Akhtar,;,Solicitor,Mmistry ofLawand Jus^^^
980) was allowed, pro forma promotion in B-20 

from the date when the post was vacated by his. predecessor with effect 
from 1 -7-1(99:1 as no furtlier extension was gi-anted to him. In this case,

•! .

^ ■ 5 of? .
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; - L-elyingv^^ 1973 80^11004, ,1'985 -SCMR' ■
■■ ■ '■/ ■ (CS),.1404, it was held that when a civil servant is

prfevent'ed'forjnofault.of'hiStpworkon ahigiier'.posthe wiU'be/enth^^^ ■ ' ■
to ante-dated promotion with retrospective, effect.'In 1998 SCls^R 2237

.-it was held By the Honourable Supreme Court of Pakistan that:-t ‘
*•••.. *•...* * * • \

after cpnversioh of supersession into deferment the appellanfs 
- . -/PfTOPtioh may be strictly, reconsidered bn merits regarding ante-

; ; ->:datiGn-bf his. broihption 'aibhgwith other officers.'who .were 
: cprfsidefed for promotion in February, 1995..

In the judgment reported in PLD 1991 SC 1118. which is a record'
Judgment-'.^d wherein all the relevant factors have been discussed in 
minutest details by Honourable Mr. Justice Shafiur ■; Rahman, by 
observing tbit:--

*.

(

:
/ ^1

: ' ■ ■ ■

--

n

:
.

4

; ;
•There are three tilings to be seen while considering a case of11

prombti6n:V-

. First ^^as the rule of ■ promotion. Was it of selection-or of 
se^prity-cum-fitness or of seniority alone?

I ‘ 1^

ThC' second was where the promotion was to take place by 
. ■ . SCnibrity-cum-fitness, the question -would necessarily be 

■ . assi^ent of the correct seniority' and proceedings to determine 
. the ,entitlement of promotion on its basis. •

I

■1

The third question necessarily would be of fitness for promotion.

Ue.&st two questions, namely, the.principle of promotion arid 
. . the assignment of proper seniority for consideration for = 

promotion were matters which did not stand excluded from the ' ' . . 
jurisdiction of the Service Tribunal because they did not involve
.the, question of fitness which had been expressly reserved for the
departmental authority and Outside the jurisdiction of the 
Tnbunal. The first two questions related

• I

I

- to law and its
appjjpation to the civil servants awaiting promdtiqn:"

.V-, ? ■;

It was alsopbserved that:'

Pro forma promotion from a date in retrospect entitles the civil 
servant To claim pay for the -period that he 
demed;his legal right of promotion." '

was • improperly •

Last but. not.'the least ii 
contained in innn ^ senes. of judgments rin the subject is 

,1998 SCMR 736 wherein the Honourable Supreme Court
• •:

j

. ■ 6df7
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. .
. of Palcist^..has mled that anteTdation of.promotion'etc. 'is legal even' ;■ (

'. after retirement' of an mcumbent' from service .with all back benefits and ■ .■ __
, this is thb latest judgment m the-series of nature.'What IS pro'forma " V .'3^ 

promotion :has .not beets defined in any rule or regulation, fiowever, it is ; ‘ ' J - '.
■ a defective promotion wherein ah' incumbent not for any default on his

, part is defied - promotion/inclusiv of pendency .of., dep^mental . ■
; pr6cee.din^;i;but.subsequently :lf h^ p.ahd'found fit .in all ■ .

■ respects, ke-i.is'allowed pro'forma promotion, seniority: etc. with, all back '
benefits.;fbfc|ho fault oh, his, part'which perfectly., ism ac'cot-dance with'' ■■

. . the'principle; of natural justice/good go\^ernance. In most of the cases
per experierice, indifferent; approach on the part.of departmental - 
authoritieS;;nluitifai‘ious activities and ever increasing volume, of work, 
cause frequently delays fof which a civil servant should not suffer and . ' / 
as such’the case-law pursuant to,consistent pronouncements of the ' . , '

, .Honourable.^Supreme Court of Pakistan have bCeri developed .which ■ ■;
-needs to'be' followed having full protection of law under Article 189 cf ' 
the Consliti|ition of the Islamic ^Repubjic of Pakistan and any deviation 
therefromprenders the;':authority ,concerhed.. liabie to -legal and 

, disciplin^'aetion.

‘ I ' ;
j ■

:. ^^•'^.'^^W'P'sbeta.com/UwOriline/law/conteritai.aspi’Cc^'bc, .V

>• .
'

/

;
I

as ..
4

t

'V ■

• t ’

V ■■ •
r

5. A perusal of the irripugned order to repeat again,'shows :that the 
• appellant'.has.been allowed'seniority as well as higher Pay.Group but'

■ simultariepusiy he stands bbreft of thp financial' benefits'which, does not ‘ \ '
■ stand to'^ the i. reason that' theoretically .the; facility

extended to him but practically he was deprived of its benefit Without ' 
which the,'benefit becomes meaningless. Theory arid practice must go 
together whereas in the instant .appeal theoretically he was allowed the 
facility-whereas he was. denied; when-it comes to. drawal of financial 
benefits. • ‘ ‘

1

was

; : ,
■ 6: Pursuant to the aforesaid discussion and the rich-case-iaw enuriciated 

by the apex-Court of the cqimiry gening due authenticity and rule -of law -
. ’ under Article' 189' of the ;■ Constitution of the Islamic Republic of . .
. Pakistan, we;are. inclined to accept the appeal as prayed for leaving the ■

p.^tie's to_ bedr their own costs. Parties to' be informed accordingly.

:V '■ H'.B.X/327^'^,'(Trib)
Appeal accepted.-/

I

. ^
1

I

tI
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[Quetta^Higii Court]
1 ■. ‘

Before ■ .;A;mir-ul-MuIk Merignl
Chaudhary,’'Jrj \

' MUHARIP^AD RAEESE (AZAM.) ’

versus

GdVERJVI&NT OF BALOCHISTAN 
S&GA Dfepa'rtment

and .. Iftikhar Muhaniniad• *.

.1-

through Chief Secretary,

. Civil PeUfipn Np.'305 of 1993, decided on 17th August. 

. , (a) Gonstitutiba.ofPakisian (1973)---

1993. • r

u

t

■ -—Arts. 212;&i 199--Ji^isdiction of tribunals, - .... constituted under
proyision,.;qf,'!^.;212 of the Constitulioh-^Extent—Constitutional 
jurisdiction.- matters relating, -.tb .promotion■■ of

■ constituted under-Art 212 .of the
- Constitution; have exclusive-jurisdiction in respect of matters relating

to, terms aSd^ conditions of-persons ■ in the. service of Pakistan— 
Jurisdiction'qf any other Court would be

-civil

barred because of the 
: ■^^‘^^s.veJu^diction of Tribunal-In matters^relating to terms and

conditions, of civil servants no other Court except Tribunals v^ould 
grant any .injunction, make , any order or entertain any proceedings in 
lespect of any matter to which jurisdiction of such Adrriinistrative 
Tribunal or Court extends—Promotion of a civil servant falls under 
the terms and conditions of service-No right of appeal to the pferson 
a^ieved m respect of his promotion, has, however, been prLded

■ • person having not been provided. remedy .of appeal m the .matter relating to his prornotion, only way out 
■ for,. hun- ;w^ . to mvoke-: Constitutional,, jurisdiction' of. Hi^
.Court.--.Co^itutional petition'; in^ matter relating .to civil'servant's 

. promotioA,was, thus, compe.terit..

I .

:

•r*

. -199qSGMR't90.rel.
iC • ^I * •

- PLD 1989^S.G508; 1990 SCMR-790 and PLD 1983.SC 100 ref. ;
I

(b) Constitution of Pakistan (1973)--. 

"--,-Arts. .. 199' • ■ • &
.f

I

Jbf9
I«
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25y;Proinpti6n---Discriniijiation--^Effect---Constilution^^ '

; : petition--nPetitioner's promotion to B-'2i:Gradewas considered and ■ 
y ■: he :wasyreedtoended :fbT. that >grade-^-Pgtitiorier also ^completed '

: Wmmg |nd::^as, recommended unconditionally for promotfoh by 
' Special felectiori Gommiftee-->Civil ser\;ant's colleague, (anbther'civil ■ 

servantX^oAad not everi completed his training.for such promotion ' J 
was pron;|oled.,thus, causing disqrirmnatioh of civil serv'ant's 7

1.. pfOmbtiOp^Givil; servbrit ;hbwevbi-. haying' retired,;Authont^: w„«
directedtp^ant-him prd.fdrma promotion'Ln B-21' from specified'.date 
with all benefits under 861*71068 Rules.

Petitioner, iiijperson,
■ . • ' • • j'S - ••• • '

l^ja';M. J&s^.;A.G. for.Respondent.

;
;

" -•

• v..

:

;

I.

'• ’I': • ...
Date of lie^ihg; ,8th July,, 1993. ' . 'I-

JTJBGMEffiV
I

AMlGRUL IVii^Lk MENGAL, J: -The petitioner was inducted in the 
■ defunct-Prpv^cial Service (Executiye Branch) on'T 6-6-1967-vide 

Govemmeht of West Pakistan Notification .No. '51-8-1/64 (SO)IX 
dated - Sthyi^lune, 1967. ' Subsequently vide -Notification No’' 

. : ■■ SO-II-XIIC$)/S&GAD-70, dated -1974 issued by Government of 
Baldchistan;he was confirmed in the said cadre on l0-6-!969. He has 
been in. continuous service for more than 35

:

years as he was a
confirmed Lecturer against permanent post from 10-3-1958.

I .*

. 2. ,The petitipner- got prorhotion to Grade-20 and was posted as 

. Secretary, ;^opu\ation Welfare Department vide. Government of 
Balochistan.^^^Notification.'' 'No. ■SO-II-l-l(l3)/79-S&G‘AD, - dated
4-11-19.87;,y He held two other postings as Secretary, Livestock
Departmeiitaiid Member,Balbchistan Service'Tribunal.. t

J

The Federal Govemnient selected petitioner for a regular training of 
yS months fopUf S-l-lPPP-to 3^6-1990 to qualify for Giade-21 vide

■ Government.^of Pakistan, letter.No..M/B/89-I-ll. dated,■2-12-1989'
■ .After sucegSisfully completing the trainmg the petitioner's

■ TO.(Grade-21 , duly.'considered and approved by the
Promotion. Gomnuttee m November. 1991 and the petitioner was

conditiopSUy recommended to be confirmed in Grade-21 vide letter 
■No. S-II-l'i:B)/92/S&GAD. date23-4-1992

:. '3..

case for

un
• ;

• : y
4. It IS the cas9,of the petitioner that the Government, of Balochistan

2 0f9 •• .1•'
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/■;. clecided;;.that' tw6 posts'of GradeT?!: exist for the Baiochistan Civil
■ Service __pfiicer^‘on which the petitioner , as well as another officer 

, ■ namely, .^dar Sultan Muhammad Nash-be' considered and approved
.; ^; althou^natter had not passed'the'training airequhed for promotion to

;.Grade-2;l';/Hbwev'er, the:petitionef Was not promoted despite'the fact
■ that he teoessfiilly completed the-Staff College Course..

•r.

-•

■5:. The petitioner has aile^ed -rnal^'fides.'on account of the fact that 
: wlnle,actirig>'S'%mbef.bftheBalochistan.ServicesTribunal.hegave 

. judgements independently some of which with strictures against the 
Governmentof BalochiStaA.;Thus the.S&GAD and Home Department 
became'^dictive to the petitioner.

• :»: • :
I

: ■.grieytoce of petitioner was'that though he'was cleared
unconditionahy for promotion to Grade-21, yet he was -not promoted 

: ; - till his retirement wherea's-'Sardar'Sultan-Muhammad Nasir whose
approval .yjas conditional' with' passing.of the training has been 
promoted- tb:Grade-21 without successfully completing the training.

7. Heard, Muhammad Races in person and learned Advocate 
General for the official respondents,'

'.8-.. Besides--rWe perused the comments fled by Chief .Secretary,
. Balbchistan,: who admitted:the fact that petitioner was considered and 
his case wa’s forwarded to the Federal Government to which no reply 
has beem^'received. It is further, revealed from the said comments.that 
the ,Provmdal .Special Selection Committee .had-recommended his 

. ■ ; case.to B-Zl which wa.s forwarded to the Federal Govemmern for '
considerat-ipn but the Establishment Division replied that his case
■would be-considered for finalisation of the quota of APUG aiid BCS
officers. It' is . also not-denied that the petitioner was sent for Staff
College Course at Lahore passed the said course;

• *1I
‘i

: •
• I

-9..The petitioner was heard in person. He emphatically urged that two
posts of .'Grade .B-21 were-required to be filled by the Provincial

, ■Governmeht.;TwonamesM.e.;nameofpetitionerandoheSardar.Sultan
Nasir were recornmended against the .two posts. Tt was submitted by 
the petitlopenthat he was recommended unconditionally because he '

. had already'.Gpmpleted the staffcoUege’training at Lahore which was 
a eonditioh'precedent for promotion. Thereafter the Provincial Specif
Selection ■ Committee recommended his'.name. The Provincial 

• ■ povemment !had faded to produce . rhaterial on record., indicating ■ •.
that the Establishment Division had any objection to the promotion of 
me petitiohef;. Thus there was'absolutely no justification whatsoever

. ror not pfoi^otmg me petitioner The.se'cGh'd.limb.of argument as
advanced bf the. petitioner was that; although he is not aggrie.ved from ■

r: * • '

*r

*.

i* .
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promotio.n-of :Sardar Sultan-Nasir, to .B-2i' but at the same'.tiitie the ' 
ProvinoiaJ'Government by not promoting him lo 3-21. in fact clearly 
■n^de a discrimination as h'e.was qualified'.by successfully completing 
the traming;-;of, staff college, bdt yet he was not promoted.- This 
°‘^^*^ation accordmg::tb'the petitioner 

,whUe; ■Memher::-:9^ Baipchistan. .Service'-Tribunal, he had'.given 
■ . independetit_.:;.i^bcisions -.which- annoyed-: the ; S&GAD. the ■ third

ar^ment advanced by thb .petitioner was' tlmt the Balochistah Service ' '
Tnbunal-has;:no- jurisdiction:firstly because, the right , of promotion is 
me .prerogatwe-of the .Government and no appeal lies under

• ®3^°c^*stan.Service Tribunals Act to the Balochistan Service Tribunal
and secondly; .because the Proviiicial Special Selection Committee 
considered-.,and recommended his name and.the Government kept 
silent and .didmot take action nor passed any final order, therefore, the

- only remedy available to him was to file Constitutional petiti

• a.t

i- •
I

'
on.

-V

10. As - against this learned Advocate-General, -Balochi^tan 
emphaticallyi argued that Constitutional petition is not maintainable 
and that .the matter falls within theL- ' « . exclusive jurisdiction of

. Baloch^tan-.Services Tribunal as-it relates .to the terms and condition 
,01-services pfith'e petitioner. Reliance was placed on HI PLD 1989 
.508, (ii) 1990 SCMR70 and (iii) PLD 1983 SC lOQ. • it

I.

' *■' of argument is regarding maintainability of
- the petition. ..therefore, we :wouId attend to this' objection before 

. ; deciding ■ the;., remaining issues.' Learned Advocate^.General has
referred to the case of Islamic Republic' of Pakistan v. Dr. Safdar 
Mehmood PLD 1983 SC-100. The Hon'ble Supreme Court while 

■ mterpretmg-..Art.ic,le 212 of Constitution of Islamic RepubUc of 
Patetan read with section 12 of Services Tribunal Act surveyed.the ■ • 
history of service' matters and: held that the Services Trihurial 

.' ^elusive junsdiction regarding terms- and condiUons of appointment 
. .1 tus vieww^ further confirmed in PLD 1989 SC 508 (ante), wherein

It was .held that the jurisdiction of the High Court is barred m service
; . matters as contained in Article 212 of the Constitution;:But a ciear

observation .was made by Mr. Justice Muhammad Afzal Zullah (as he 
then was) in the following te

- \
has

rms> .

Even without such observation, the petitioner is entitled to seek 
remedy m accordance with law appUcable to Tribunal concerned with 
regard to ftog of appeal. The petitioner would have to satisfy aU the 
conditions,forifilmg such'an appeal one of the conditions being that 
the order unpugned before the.Tribunal should be such which is 
appealable in accordance with relevant Service Tribunals Act:"

4

Tlie main, legal questions arising 
learned Adydcate-General

out of the arguments advanced by 
as regards jurisdiction'-by this Court, and

i
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■ / rrm.« . niaintainability of the petition: may’be sunmiM up. as under:-9
■>:

t

7,*1*7*' * * * 4 * * ** ** ' * • • .
‘ ; prombtion’is .covered imdei-terms aiid conditions

- of sen/ice.:

•. ,
t.:

® service tribunal has'jurisdiction-to
; ' ehte^am an appeal of ah'a^ieved civil servant in this regard.t: :

I* .* •

Besides the; aforementioned two 'questions Arttcie 2 \2 of Constitution 
of Islamic Republic of Pakistan as interpreted by Hon'ble Supreme 
Court in different cases^.shah be kept in mind while disposing of the
aforementioned two issues/;

I

\ .

• >.
. 12. -It woUidibe beneficial and convenient-to reproduce Article 212 of 

Constitution'hs follows:-- ■ ■

■..v2.12V-';(l) Notwithstanding anything hereinbefore contained, 
^e : appropriate Legislature may- by 'Act provide for the 
establishment of one or more. Administrative Courts or
Tribunals to exercise exclusive jurisdiction in respect of:*”

(a) matters relating to the terms and conditions of persons who 
are ;iOr -have been [m . the service of Pakistan, including 
disciplinary matters;;

(b)i. matters relating, to claims arising from tortious .acts of 
Government or any person in the service of Pakistan, or of any 
local or other authority empowered by-law to levy any-tax or 
cess'and any servant.of such authority acting'in the.discharge ' 
of-his duties as such servant; or .

:

r , :•
' (h) .^-.matters relating to the acquisition, adrninistration and 

. -/ disposal,,of any;, property which is. deemed to be .enemy
. 'pfop'eity under any law;

i
■ ;*

(2) Not\^thstandmg anything hereinbefore, contained, where. 
Administrative Court or Tribunal is established under clause (1), no 
other Court, shall grant an injunction, make any order to entertain any 
proceeding in respect of any matter to which the jurisdiction of such 
Adminis'tj'ativ’e Court or Tribunal extends and. all proceeding on 
respect of dny such matter which may be pending before such other 
Court iinmediately before the establishrnent of the Administrative 

■ Court or-Tribunal other than an-appeal pending before the. Siiprerne 
Court s^ll abate on such establishment:

any

I

I

I

I

' I .•
• t Provided- that the 

Administrative Court
provisions of this-clause shall, not apply to-an 

or -Tribunal established under an. Act of a

: :■ 5 of 9
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; ■ :Pro.vinciar':^sembiyuiJ;?.s;sVaf 'the;requ^tofthatAss 
■;the.form'b|a'i:Mo!utioril MajliM-Shoo^^ by law extends

. : - ' ■ 'tQ such i Cpvft or Tribunal. •

\ ’T'•••

*..•t

:0): V *.
If »I

•i!
•i

i'■ aforemehtiohed ; Article' -it 'bebomea
T abuntotly ■ clear jhat ,Tr^^ under ■ aforesaid Ariicle

■ havepxplUsivfe ji^sdictipp of matters relating to the^erms
■' conditioh^, pf persdnsVin the >erviqe ',of ■.Pakistan and' .that.' the !. 

■■ jurisdiction :6f any other Gourt'. shall be. barred in matters ^thin the ■
exclusive::'.jurisaiction ' of- the tribUhal.' .ThiS' view ■ iS further
supplerriented'by Hon'ble Supreme Court in 1990 SCMR.790^ Thus it 
is almosMettled that in niatters relating to terms and conditions of civil'

. servants-'-except Tribunals no'other Court shall giant an injunction,
make any order or entertain any. proceedings in respect of any matter

■ to which; the; jurisdiction: of such administrative Tribunal 
' , extends.'-plus: a;TribunaTcortstituted ,tinder Article 212 of Constitution

■ shall ex^'rc;i$e. exclusive jurisdiction in respect of matters relating'to ■
■. terms andPphditions of persons in service of Pakistan'. In pursuance of

this Aiticle^i^e Balochistan Service Tribunal has been constituted
■ vyhich has .exclusive jurisdiction in respect of matters relating to'terms 

' and conditiohs of.service of persons in the-service of Province.

' . In this, re^d Balochistan'tivi! Servants Act,. 1974.and Balbchistan
. .. 'Service.'Tiihimals Act,.-vi97.4 have ..been .enacted.'It.is to'.be seen .

. whether'.terms, and conditioris. include, matters’relating to promotion ■
- .under the said Act or not.. Chapter II -nf said Act relates to terms.-and 

.. conditions. of. Balochistan Civil-Servants and section -9'relating, to 
. pfomotions/is .mentioned in said Chapter.' Likewise section 4 of 

Balochistan. Service Tribunal Act prescribes right, to prefer appeal in,
■ respect,of fcrms, and conditions of ^ryic'e. Yet there is another section'.
V in 'Ghapter . 'l l. i.e. section 22.-'describing right ■ of appeal

' ■ : ■ representation. \ ' ' '

■13. From 'the aforementioned , discussion.,we have/come to .the 
■cbnclusion that promotion falls under the terms and conditions of . 
service, thus'-the first issue.'is answered in affirmative.

. f .:

•v.-
;

or Court'

.»

1

^

.i '

i•- or. i

I

14. -We'pqy/' attend to.the second proposition whether the Service 
■ Tribunal'has .‘been vested-^with jurikdictioh to hear appeals as'regards 

■ promotion?.,We have already referred' to' section '9 read with section 
,22'(2') bf.,Balochistan Civil Servants Act .197 read with section 4(b) of 
Balochistan'iService Tribunals'Act.:1974, TTiis sbetion-is reproduced ' 
below for^the'sake of convenience::- . ‘

"4. App'eafto- Tribunals.--

. *
4 *

j

•.*. . •
■Any Civil Servant aggrieved by any final

v:
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:' ■ order, wh&r original-br;ap|^ellate.>cie by .departmental authority 
■m-.respcct of of the.terpis.and conditions of his service may/within
thirty days,''of the communication: of such order tO' him,' prefer an

■ appeal to the#Fibunal having jurisdiction in-the matter'- ■' ■■ ■■

!■ I•>
;

« !
f

i: •

• r.*••:i t ‘

•' ; Provided that:-; ;. I’ '•

: :
V. . ; 14\\ ; >

rc,.
“ *.

’ ■ ■ ' Appeal shall lie to a tribunal a^inst an order ordecision 
. otadCpartmental authority determining::- . ■, /

-■ (i) The fitness or-otherwise of a person to be appointed to or 
hold,a particular post: of to be promoted to a higher post or 

. -grade; or

;

» .
I ;

t■ Explanation

■ .bare perusal-of the aforementioned sections it becomes '
crystal clear that the right of appeal has not been provided relating to
matters . of promotion .under'Balochistan CivirServants Act or 

. Baloclpstari Service Tribunals. Act, .both^Of course from^ p^
of Article 212; .of Constitution .pf Islamic Republic of Pakistan the ' ■ 
exclusive jurisdiction vests with the' Tribunals constituted there under ' ■'

. ';espectofterms and conditions ofanyperspn.in service of Pakistan
‘or a Provmce;but the legislature has not provided any right ofappeal 
to the persons.aggrieved in respect of his.promotion. Here.again nVc 

. may take, resort; to the . observations made by Hon’bie Supreme Court '''
: m case reported in PLD .19.89 SC 508. It was observed therein-that the ' 

petitioner would have to satisfy- aU the conditions for filing such an ' 
appeal. One-;qf the conditions beihg thdt the order impugned before 
-the Tnbunafshould be such, which is appealable in accordance v^th 
•the relevant Service Tribunals Act. As narrated hereinabove the 
legislature has not provided .a right to prefer appeal to an aggrieved 
person ^gaimst his-promotipn: thus an. aggrieved .-person shall .have- no 
remedy imder any law except a representation to.be.made within 30 '

. , days ofthe communication-of such order, to the authority next above '
. ■ .. the^authonty- which made the order. Tlie petitioner has already made

such representation but of no avail. Since right of appeal has'not been ■
provided in respect of matters of promotion and particularly in view of 
such circumstances of this 
jurisdiction to entertain

■

, V

• i •;

I

(

*

r

case the Service Tribunar has no ' ' 
Circuinstalicfes it is to be: deterrated wheLr the petitToner should^be
left with no reme,dy or that this Court in-exerc ise of its writ jurisdiction ■

. Article. , 199 of the Constitution may entertain'the petition, as ■'

' 7.-of9 ■ '. ' I -
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■ -16.;. Adyeptibg^ww tO;: the^ nierijs: of the' case, fhe plea =of the '
, , GovenHneptjof BaloBhistan:is manifest from .the comments filed by 

the. CM|eCretary that; the .Federal Government has submhted no 
repty: to the, ease of promotion of petitioner. It is nowhere mentioned 
m flie comments, that tire petitioner did not qualify for promotion to.

..i

i

;

i

. Neither the^learned Advocate-General northe Chief Secretary in his ' ■

, Its consent for promotion ofthe other officer, who has been proimited
m B-2h,^on^he recommendations: of Provincial. Special Selection
DMifT” P’^umstances under which the plea of the

. : petitioner^ bapthere was clear, discrimination is to be detenntoed
: Ste :<=®*leted:bis training m

^omption.,^^0 letter has been, placed before us that;Federal 
Governraent has ,any objection to the promotion of petitioner to B-21 
,Ha«ver it Iranspped from the,comments that sei^ice recor^S ^
petitioner has not been good.and in 1990 he was Charge-sheeted on
account, of i^appropriation of Governme^^^ but the inquiry 
could, not he finalised for .want of a Grade-21 DMG officer la renlv 
thereto the, petitioner filed, a rejoinder contending that his served 
icMrd IS good.^ce 10-3-J95,g. and no inguiiy was conducted against 
him. It IS mdeed strange that if that was the position why the case of

. ,FederaI Government by the Provincial Government. Not only that but
feleefra “c" ^ and was recommended by Special

, SeleeUon . Comimttee unconditionally .^ for promotion: There L no
. mention whatsoeyer in the comments about the other officer 

promoted ,tB Grade-21 without undergoing the Staff CoUe<re training 
noi any material was placed that the Federal Government had no 
objection to his promotion. In the circumstances the objection of the 
petitioner that there was a clear discrimination has substantial force

I

:■

'•

;

• ;

Having said iSo.,. ^ petitioner has retired from

warns a.,;prOi.iorma promotion 'from the datp u/h^ntiff the date he. ;retired and consequent emolnm^ts 'as 

evident^from the aboveidiscussion there was no justification Ur

we must

IS
no

4*;
.8 bf9
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.0- ■.■:promotmg*;the>petitioner',:t Wc., ■ therefore, direct -the
respondents to'allow pro .-fornia. promotion to the' petitibrief from’due 

, date and f^er allowing-a.ti the .resultant beriefits under the 
rules. The petition is th'iiS''disposed of.in the aforementiohed terms 
'with no'brdefs.as'to costs.'--

AA./500/Q
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