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proceedings '
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The appeal of Mr. Assadullah Khan presented

- | today by Mr. Amjid Ali Advocate. It is fixed for preliminary

- 'he‘aring" before  Single Bench  at Peshawar  on |.

Parcha Peshi given to-the counsel for the

appellant.

By the order of Chairman

E(ISTRAR

'
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Notification dated 03. 03 2009 vide
which appellant was promoted to
PMS (BS-17) on regular basis.

Notification dated - 17.06.2016
whereby juniors to appellant were
promoted to PMS (BS-18) and
promotion of appellant to BS-18
was deferred due to. lack of
training ’

P.S.B meeting .minutes
28.12.2016

dated |”

| acting

Notification dated 03.10.2019 vide
which juniors to appellant were
further appointed in BS-19 on
charge basis and
notification dated 04.08.2021 v1de

"| which they were further regularly

promoted

Notification dated 21. 01 2021 vide
which the appellant was promoted
to PMS (BS-18) on regular basis

Seniority list

Judgment of this hon’ble Tribunal
dated 27.07.2021

proforma

-promotion w.e.f.
10.05.20186

Qi

1 -vide which|
appellant was held entitled  for.

2.0-22

23«2?‘

_10.

P.S.B meeting minutes
31.07.2021

dated | -

30-3f
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Letter dated "06.09.2021, -vide
which appellant was offered

MCMC Training for promotion to
| BS-19 for the first time, which he

successfully completed  vide
certificate dated 17.12.2021.

I |
| 32-39

- 12,

Notification dated 15.04.2022 vide |

which appellant was promoted to

PMS-(BS-19) on regular basis, but ‘

with immediate effect

34-

13.

Judgment/ order dated 1 1:10"2023
of this hon'ble Tribunal, whereby

respondents were directed to|
| decide departmental appeal of the

appellant as per law

- 37'4\0

14..

Letter dated 19.03.2024 received

by the appellant on 02.04.2024 |

vide which the appeal of the
appellant is regretted ' -

15.

Notification dated 12.01.2023

4 z"

186.

Para 2(ii) of the notification dated
15.02.2017 and para-v (d) of the
Promotion Policy, 2009

22
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17.

Judgments/ verdicts of superior

| Courts on similar matter

18.

Wakalatnama
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE U
TRIBUNAL, PESHAWAR '

Service Appeal No. > lfg /2024

- Asad Ullah Khan, Additional Secretary
Board of Revenue Civil Secretariat, Peshawar.

........................ Appellant
b
|

VERSUS

1.  Govt. of Khyber Pakhtunkhwa through Secretary
Establishment . Department, Civil Secretariat,
" Peshawar.

2. Chief Secretary, Khyber Pakhtunkhwa, Civil
. 'Secretariat, Peshawar. '

3. Chief Minister Khyber fakhtunkhw_a'/» Competent
' Authoér;}\y, Chief Minister Secretariat, Peshawar.

OL};@ f Wma/{v/b@eﬁdmy- ....Respondents
SERVICE APPEAL U/S 4 OF KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL
" ACT, 1974 AGAINST ORDER DATED
19.03.2024, WHEREIN, DEPARTMENTAL
APPEAL, INSPITE OF JUDGMENT DATED
11.10.2023 OF THIS HON’BLE TRIBUNAL
HAS BEEN REGRETTED, . WHEREIN,
APPELLANT HAS BEEN. DECLINED
ACTING CHARGE APPOINTMENT AS PMS
(BPS-19) W.E.F. 03.10.2019 AND REGULAR
PROMOTION TO PMS (BPS-19) W.E.F.
04.08.2021,  RESPECTIVELY,  WHEN
JUNIORS TO APPELLANT LIKE JAVAID
ETC  HAS  BEEN  APPOINTED/
| pROMOTED‘. o |



.
s
(o]
[ ]

- PRAYER C | : :
On acceptance of ~ this Fappeal, - the
impugned order dated 19.03.2024 vide
which -appeal of the appellant is regretted
 may pfease be set-aside and the appellant :
may please be appointed in \(BS-IQ) on
acting charge basis w.e.f.. 0:;.1 0.2019 and
may please to grant regular p)romlotion to
PMS (BS-19) w.e.f. 04.08.2021 when his
" juniors . like Javid Ali etc were (first
appointed in PMS (BS-19) on acting éh’arge
basis on 03.10.2019 and thereafter reqular
promotion to PMS (BS-19) on 04.08.2021
- with™ all back service and monetary

 benefits.

~ Appellant humbly submits as under:- ) o

That vide Notification dated 03.03.2009 the appellant
was promoted to PMS (BS-17) on regular basis. (Copy

 enclosed as Ennexure “K”) . = )

2)

That vide notification dated 17.06.2016 juniors to

~ appellant were promoted to PMS (BS-18) and promotion

3)

of _appéllanf to BS-18 was deferred due to lack of

training. (Copy enclosed as Annexure “B”) -

That after Completion“of appéilant’s training promotion
of the appellant to BS-18 was again deferred due to
pending inqu-iry:, against the appellant and further

juniors ioi appellant, like. Javid All etc': were



e C
.'
.

| 4)

,5)

6

8

.9)

" recommended for prornotion to BS-18 vide P.S.BC;/‘

meeting minutes dated 28.12.2016. (Copy enclosed as

Annexure “C”)
That during pendency of the inquiry juriiors like']avid
Ali etc to the appellant were further appointed in BS-19

on acting charge ‘basis v1de notification dated

-03.10.2019 and were. further regularly promoted vide
notification .dated 04,08.2021 in BS-19. (Copies -

enclosed as Annexure f‘D”)

That after finalization of 1nqu1ry the appellant was
promoted to PMS (BS-18) on ‘regular basis vrde'
notification dated 21 01.2021.. (Copy enclosed as

Annexure “E”) : "

That 'vide notification dated 03.06.2021 ap'pellarlt‘

' regained his seniority in BS-18 as visible from seniority

\list. (Copy of seniority list is enclosed as Annexure “F")

That vrde judgment of this hon'ble Tnbunal dated

" 27.07.2021 appellant was held ‘entitled for proforma

promotron w.e.f. 10.05.2016. (Copy enclosed as.

Annexure “G”)

That vide' P.S.B meeting mmutes dated 31.07.2021,
promotron of the appellant to P.M.S (BS-19) was
deferred due to mcomplenon of prescribed length of

service for promotton and probation period and lack of

 mandatory training'i.e. MCl\gp Training for promotion

to BS-19. (Copy enclosed as »Annexure_ “H»)

That vide letter dated 06.09.2021, appellant was offered
MCMC Training for promotion to BS-19 for the first



.. time, which he snéceesfu11y cornpleted vide certificate @
dated 17.12.2021. (Copies enclosed as Annexure “I”)

10) That vide nofification dated 15.04.2022 appellant was

promoted to PMS (BS 19) on regular basis, but with

1mmed1ate effect. (Copy enclosed as Annexure “17) -

11) That appellant approaches thls hon’ ble Tnbunal and"

. vide ]udgment/ order dated 11.10.2023 of th1s hon ble
' Tribunal,’ respondents were directed to decide
departmental appeal of the appellant as per law. (Copy

- enclosed as Annexure “K”) -

12) That vide lefter dated 19.03.2024 received by the

appellant on 02.04.2024 appeal of the appellant 1s
regretted which is illegal, against law and facts. (Copv

enclosed ‘as Annexure “L”)

| 13) That appellant approaches"this;. hon’ble . Tribunal on

flowing grounds:-
GROUNDS.
A Because | the - 'respondents . have malafidely and
| deliberately presented befere the P.S .B the promotion
date of appellant to BPS- 17 as 25.01.2011 instead of
correct date of promotion as, 03 .03.2009, thus appellant
- . has 12 years length of service on 31.0'_1.2021, thus the
‘ .deferment reason of the appellantls, promotion to BS-19
ie. non-comple.tion'.ef prescribed length ot’ .service for
promotion is. totally fallacious',, lncerrect, fanciful ancl

result of sheer malafide. ‘

B. Because vide ’judgnjlent of this 'honfble Tribunal dated .

| 27.07.2021, " appellant ' has been held - entitled  to



- 18)to appellant w.e.f. 13.01. 2017 instead of 10.08. 2016 ’

' ‘f'o.r_which appellant ictan’t be punished in the shépe of

proforma promotion to PMS (BS-18) w.e.f. 10.05.2016

and vide notification dated 12.01.2023, respondents

have granted promotion from PMS (BS-17) to PMS (BS-

which is clear second malafide even on the part of
respondents. In light of the notification dated

12.01.2023, the reason of appellant’s deferment i.e.

.incort'tplet_ion- of probation, period is also illegal,

unlawful, ' fallacious, non-maintainable. (Copy of .

notification dated 12.01.2023 is enclosed as

Annexure “M”)

Because reason of deferment of appellant's promotion‘

to PMS (BS- 19) on the 'ground of lack of mandatory

trammg is also 1llega1 unlawful and non—sustamable in"
the eyes of law, because on 31. 07 2021 i.e. the date of

.Whic;h the Provincial Selection Board meetmg was held,

appellant was not offered MCMC Training rather it was
offered to the appellant on 06.09.2021, after two months

of deferment of promotion of the appellant.

.~ Because the above mentioned three .reasons of.

deferment of the appellant’_s promotion are totally non-

existent, misconcerned, were creation of respondents

deferment_of pretnotion, which is illegal, unlawful and

un-islamic.

Because vide para~3 of the order of this hon ble

' Tribunal dated 11 10.2023, the mstant appeal involves

Trel ke *

the same grounds which were earher decided by thls -

/

~



. hon’ble Tribunal in .fa\-rourof the appellant in the first

~ round of litigation.. S

) Be’caus’e- as per para 2(ii) of the notification dated

115.02.2017 and para-v (d) of the Promotion Policy, 2009,
| appella;nt is enfitled to be appointed as P.M.S ‘Officer‘
© (BS-19) w.e.f. (_)3.1\0.2019 on acting charge basis when
his juniors like Javid Ali etc were appointed on ACB and
is entitled " to beé promoted to PMS (BS-IQ) w.e.f
04.08.2021, when his juniors like ]aﬁd Ali etc . were

: PromOtéd-.(COPies enclosed as Annexure “N”) -

. Because appellant has not been dealt with in
.accordance with law as per Article 4 of the Consututlon
of Paklstan 1973 thereby hls fundamental rights are

mfnnged

. Because as'per Article 25 of the Constitution of Pakistan,

1973 all -citizens are equai before the law, however,

" appellant has bee_n discriminated.

- Because,as per A:tiéle 27 of the Constitution of Pakistan,

1973 'discrimih'ation in eervice is prohibited and falls

within fun_da_mental- fights. ,

Becatse as per 2007 SCMR 1355, 1997 SCMR 287, 1973
SCMR 304, 1998 SCMR 736, 2000 PLC (CS) 149-and 1995
| PLC (CS) 151 appellant is entitled to be appointed as

E ,actmg charge basis w.e.L. 03.10.2019 and promotion on

regular ba31s w.ef. 04 08.2021, when his juniors were -

: appomted on actmgr_chaxge basis and were promoted



kg
. on regular basis. (Copies are enclosed as Annexure

,';“031)
 BAYER " ~

It is therefore humbly prayed that on acceptance

* of 'this appeal the 1mpugned order dated 19. 03. 2024
vrde which appeal of the appellant is regretted may
please be Set-aside ana the appellant may please be

‘ appomted in (BS-19). on acting charge basis w.e.f. N
+ 03.10.2019 and may please to grant regular promotlon

to PMS (BS 19) w.e.f. 04.08.2021 when h1s juniors like

) Javid Ah etc were first appomted in PMS (BS-19) on
acting charge basis on- 03.10.2019 and thereafter
regular promotion to PMS (BS-19) on 04.08.2021 with all

- bacl; service and monetary benefits.

Any ct}_rer_relief which. this hon’ble court deems
appropriate in the circumstances of the case though not.

specifically asked for may kindly also be granted.

‘Dated: 16.04.2024 -

‘Advocate ‘
Supreme Court of Pakistan

~ AFFIDAVIT. .

1, do. hereby affirm and declare on oath that the
" contents of the appeal are true and correct to the best of my-
knowledge and belief and nothing material hag/\been
~ concealed from this hon'ble-Tribunal. '

Deponent
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" BEFORE THE KHYBER PAKHTUNKHWA SERWCE @ i

TRIBUNAL, PESHAWAR

Service AppealNo.___- /2024
Asad Ullah KRAN ..coooccvrrrorenrn o SO Appellant
. VERSUS ‘
Govt. of K.P through _ :
_ Secretary Estabhshment and others. rereerrenan. yor .Respondents
. ADDRESSES OF PARTIES
. APPEr.LANT

Asad Ullah Khan, Additional Secretary
. Board of Revenue Civil Secretariat, Peshawar

RESPONDENTS

1. Govt. of Khyber Pakhtunkhwa through Secretary
~ Establishment Department Civil Secretariat,
Peshawar .

2. Chief: Secretary, Khyber Pakhtunkhwa, Crvxl
' Secretanat Peshawar -

. 3. Chief Minister Khyber Pakhtunkhwa/ Competent

% uthority, Chief Minister Secretanat Peshawar.
W(/% r/cppg( g,ec res

B Threugh |

Advocate _
- - Supreme Court of Pakistan
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Dated Peshawar the 3“1 N&arch 2009
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GOVERNMENT oF i L

KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTME!\T

NAMES OF
OFFICERS

' '4.-- ' .Mr: Aboul Mall .

-

;_IF'ROM_. R P

1 PRO-cum- Prolocol Offiver,

-TO»

D*’puly Secrelary Papulel-m.

i (PMS BS:18)

Dapartment. .

o1 (PMS BSH18B). -FATA . Developr‘nenl welfare’ Departmenit, against | -
L D N Author‘zty ) ‘the vacant posl .
5. . | Syed Noor Ahmad Seetlon Offlcer, Fmanc:e Depuly Secretary, - Finapce |
A Shanh Department .Depsrtmem agalnsl “the |
=] (PMS BS- 18)... : : -vacant pc-st ) i
-6, - ¢|-Mr. Misal Khan Seactlon Officer, lrrigation Deputy Secretafy C&W.| -

Department, vice 8r. No. 7. ._',- .

7. i | Mr. Javed Akhter ‘| Deputy. Secretary. caw Deputy .-Secretary in E&AD
T HL(PMS BS-18) X Deparltnent . _| against. lhe vacant post.
8. T Me. Manzoor Elahi | PS 16 Ikram Khan — Deputy’ -, Secretary, EASE
©oy | (PMS BS-18) Gandapur Departmenl against ..lhe
o vacant post. R
9. - .| Mr. Sardar All “Section oﬂicer IPC | Oeputy’ ' Secretary,  ~ Chief

G (PMS 83-18) : Department ‘| Minister's. Secretariat, against
L ) the vacantpost. . - <]
-1 M. Mnrzali = Secllon Ofﬂcer. . - | Deputy - Sectelary, LG&RD-
U APMS 8315) Envlronmﬂntoepanment "Deparquent : agamsl 'the
vatant pgst.

“Mr_ Muhamnead Saeed
| Ullen (PMS B8-18)

Secnon Omcer (Sec(el)

| E&A Department

Deputy . Secretary (Req: . ill)
E&A ﬁepanmenl against the”

.'of

L [(PMs BS- 18)

Deptt

el

e . . |vecani*gosi.
120 . Ms. MuSsai’ia\lsmanl Seclion‘ofﬂcef, Cabinel . | Repatiate 'to Eslablushrnenl
© | Butt (PMB.B8.18) | OWvislon, Islamabad {on - | Bepartiment and further posted |~
depulation) as Depu(y Secrelary, Fintince
R S I | Depattment, - againSl lh
L ' CenL o e LT vaceanl post: . : .
T35 | Mr. Abdur Kabif Khan - | Adl AC"Alpuri, Shangia. "~ Deputy .- Secretary (Pouge .
(PMS BS-18) . £8A eparimﬁnt agams{ th
. . e vacahl post.
S | M Muhammad -| Monitoring  officer, E&SE | Deputy: - ,Secr.elary - ESSE,
.o Rehmsn =~ Deparlmem . o ‘Depantment; agalnst h the
L. L (PMS B$-1§), _ : - | vacant post.
15, .. |-Mr. Fazad Khan, - = Sechon Ofﬁcer Agrlcullwe Deputy Seerelary, Govemors. ‘
<o) (PMS 83-16) R Departmenl Secretarlat, agams\ the vacant |-
R ) ) { posi. ) '
16.;" Syed Abdul All S_hah Secllon Ofﬂcer IPC Deputy Secre(ary Governors
B -(PMS 88-18) Degartmem A Secretarial, agalnst the vacanl-
L . o N © | post. . | ‘
17 -M." "\'A\{hammad Javed DMO.}MU.Q&SED_@M\_J- -Oeputy:  Secretary: Fnrfanqe. .
| Siadigi (PMS 8818) © | Departiment.. - agamst -%f\fél
ToL vaceni'post. o
Asiyi | Mr Javed Knan Secl:on olﬁcar, Transpon

| Deputy: Secretary: (Reg, - V)i
L] A Deparlmem. againgt’, 'rw'
) -vscam Jost. - 1

e, Nas:r Aman

S Secllon Ofncer Flnance

Oeputy Secretary’ fReg Iy t&&

(PMS BB:1B) Depu .+ . | Depdrtmant, " -sgainst - the |
T | - Ly e .vacan%pest .
LA - : .
S 9% .
" «' '5:?-: £

Lo~

-

e
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=< ESTABL!SHMENT DEPARTMENT

. - Técommendations: of the ‘Provincial Selernon Board is pleased:- to" p'omom the

N 'f'g'::j;a:followrng officets:of Provincial Management Servrce (PMS) from BS 17 to 8S-18.. on-
B regutar basrs wrth effect from 27 8. 20 16 .

200 The off icers on promotuon wrll remain on probatron for a perrod of ong* year in

il therr retrrement whrchever rs earlrer as the Case may be

. :" .3'..‘.‘ 'x.u

v I GOVERNMENT oF i
e KHYBER PAKHTUNKHWA

Dated Peshawar, the June1f 201

. g NGﬂmCAﬂON el T
NO.S‘O( E- I)E&ADIS 1 /2016 Government Khyber Pakhtunkhwa the

r Muhammad Asghar Khan ™~ R A 3

Mr. Abdul Hadi . ‘ ‘ A
-Mr. AbdufMalik T AR
_Syed Noor.Ahmad Shah - - ) L W I
Mr. Misal Khan - T e

| 'Mr. Manzoor Elahi . ] S RN
Mr. Sardar Ali© - < R | Corhe
Mr. Mirzali B R

Mr. Muhammad Saeed Ullah ‘ '
Ms. Mussarrat Ismall Butt .-

Mr. Abdul Kabir - Khan o Co -
| Mr_MuKammad Rehman. - S S
-~ I Mr. Fazad Khan, _ '
~-] Syed Abdul Ali Shah, - .
Mr. Muhammad Javed Siddiq, .
. _| Mr. Javed Khan - S
Mr. Nasir Aman. =~ Do e L
Mr. Sakhi-ur- Rehman

terms of Sectron B(2) of Khyber Pakhtunkhwa Civil Servants Act, 1973 read with Rule 15(1
of Khy‘bel Pakhtunkhwa Civil Servants (Apporntment Promotion & Transfer) Rules 1989 4

-

Consequent upon the above the oﬁ' cers quI remam posted as under -

NAMESOF
. _OFFICERS

i ] 'Mr. Mansoor Qaiser

Secretary to Cornmrssuoner

Secrelary lo CommrsSIOner
1 (PMS BS-18) .- . D.I.Khan :

D..Khan - -

1'. & ] M. Muhammad Asghar [ ACR Bannu -~ . . Deputy

b Secretary, Zakat..-'
"_-,l\han (PMS BS 18) Y R R T T Ushr, *Sotial. Welfare ‘and |

. L B o © . {Women' - - Empowermem,'.‘
3 Department; . ~against the -
4 vacantpost. 7. |

S} N

- Mr. Abdul Hadi -~ - - Secllon Officer, Zakat Ushr Deputy . - -Secretary, ' ‘Chief"
Lt . (PMS BS-18): . - . ;Depa'lment _I‘Mlmslers Secretarlat a_;amsi-

' the vacant post



. GOVERNMENT OF -
KHYBER PAKHTUNKHWA ao
ESTABL!SHMENT DEPART’V!EI\.T y

"érkip's'r OF EVEN NO. & DATE

T Depay Secretary
£ (PMS.88-18) Dev. Deptt:” Education, against the vacant
- : 'posl
v L CH!E-" sscazmm

GOVERNMENT OP KHYBER PAP’HTUNKHWA RAUEN

Copy forwgrded (o the:-

© NGB W =

. Addltional Chigf Secretary, P&D Deparlmonl STl
. Seniof Mamber Board of Revenus, Khyber Pakhtunkhwa. .. . . 7 .
. Addltiona| Chief Sacretary (FATA), FATA Sseretariat. | e

.~ 4. All Administrative Secretariag in Khyber Pakhtunkhwa.:

"+ 5. Principal Secretary to Governor, Khyber Pakhtunkhwa. -

. Principal Secretary to Chief Minister, Khyber Pakhtunkhwa C e g e

. All Divisional Commissioners in Khyber Pakhtunkhwa - SR

. Accountant General, Khyber Pakhlupkhwa. . S o

. Project Dlrector, IMU Project, E&SE Depaﬂment'

10 PS to Chief Secretary, Khyber Pakhtunkhwa,

11. PS to Secratary Establishment, E&A Depantment. ' )
j” PS to. Secretary Eslabhshment/PS 1o SS(E)!SS (Reg)lPA AS(HRD)IAS(E)/ DS(E )/

1 13.PSto Secretary (Admn. )ID S(A)/SO(Secret)lEslate Ofﬁcer/ACSO Cypher/Dy Dtrector .

14. Officers.concerned. .
13. Controller; Govt. Printing Pregs, Peshawar_._--,; N

SO(E. JI)ISO(E V)

(IT) and Director Protocol Administration epartmem

. T -



TEM NO {7)

~- % - ESTABLISHMENT DEPARTMENT
: ' Lo (Mectmq of PSB held ont $0; 05 @0&61

{UBJECT: LP'ROMOTION OF PMS BS-17 OFFICE}_?.S TO BS-18.

Secnetary Estabhshment apprised the Board that number of schedule posts
n BS 18 falling to the share of PCS: (EG)/PCS {SG) and PMS are one hundred and
wenty seven (127) where one” hundred and six (100} officers are ul:caclv working.

ierice twenty one (21) posts of BS-18 are lying vacant.

b L tAccording to Service Rules of PMS, the post in BS-18 is required to be filled
s under:- - . :
R A 'By"promofion on seniority-cum- fitness basis, from arﬁongst the officers of
~ PMS-in" BS-17 having at least. five years service and have passed the
prescrlbed Depaz tmental Training or Departmental Examination.

ii. Under the‘policy of Provincial Government, elghteen (18) month_s training is

mandatory for promotion to BS-18. However the officers who attained the

. age of ‘50 years or above on Ist*July of the year in which the training is

- scheduled or promotion is being considered shall be exempted from.
training. |

“The service_'record, of the officers included in the panel was. discussed one
iy one asunder: - . s : : .

S |NAME OF [ ' RECOMMENDATIONS OF THE BOARD
No |[OFFICER .
1. " | Mr. Jehanzeb His date of bxrth is l’) 04.1967. He Jomed government

‘Khan .~ - : {service on Ol. 01. 1992 He was promoted ‘to BS-17 on
oo 1.27,05.2008. The. Boalc{ in its mecting held on 04, 06.2015

| and 30. 11.2015 recomme nded to deler his promotion as he
had not undergone training m: mchtorv for .promotion. )
| Position is still the same.

; The Board recommended to deler his promotion
2. |Mr. Mansoor - |'His date of birth is- 30.03.1966. He joined governmentj
Qaiser service on 01.01.1992. He was promoted to BS-17 on
27.05.2008. The Board in its meeting held on 04.06.2015
and 30.11.2015 recommeﬁded to defer his promotion as he
had not undergone training mandatorv for promotion. He is
now exempted from training. fnandwtor; for promotion due to
S ' ‘ |'age factor. No enquiry is pending against him. Hxs service |

- : record upto 2015 is generally good. -
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l ) The Boayd r;ecommende,d the officer fqr promotion to BS-18
l] E on regulir basis. " e will be on probutjon Gl retivement,

Y Ms. Mussgrral fler datg ol biruy is 01.01:1962: Sliu‘: joined governmant

l Ismail Bug iservice on 13.1¥2.1982. She was prlomoted to- BS-17 ©n

~

: 03.03.2009. Shc is exempted [rom training mandatory for
'l |promotign due to age factor. No enquiry is pending against

: ‘her. Her service:. record upto 2015 1is generally gopd.
\ Presently she is on. deputation ' to Cabinet Divisi?n, :
!

!

i

i

|

' lslamab?d.

The BOE}rd"ré,corhmended the officer for promotion to BS-181
on regular basis. She will be on pnfobation for a period of |, ‘
o one year. She will actualize promotion in her own cadre.
125, | Mr. Abdul Kabir 1 His da;te‘ of birth is 25.04.1965. |He joined government

| service; on 29.04.1998. He was promoted ' t0 BS-17| on
|21.12.2011. He'is exempted from ‘training mandatory for
promox?on due to-age factor. No c;}qmry is pending agaix:.st
him. H§5 s"ervice record upto 2015 is.generally good.

e - e ———
.

The B(iard recommended the officer for promotion to BS-18
on regular hasis. He will be on probation for a period of one

{ yvear.

!

i

|

;

e R

I26. . Mr. Abdul - 3His'd§nc of birth is 59.02.1972." He joined government
I " Hameed Khan %servicé on 29.94.1998. He was promoted to BS-17 on
! ‘ i'03.03.9009-. He has not undergone training mandatory for
i i promotion
1
‘ .

|

! - The Board recommended to defer his promotion. '
27, \ Mt Asgdullah’ "THis date of birth is 02.03.1969. He joined’ government
{ L |Khan servicg on 14.07.1998. He was promoted to 'BS-17 on
|

1

-' 03.03!2009. ‘He;jligsinol ‘,«?L".lfn'd"ﬁe‘r'f"g'éﬁfé":i@ti’fziirﬂirg;ﬁmap'd'&to syrofor,
. promotion’ ! e :

;‘_”‘;' . . ’Eh_elﬂoa_ld recommendecd to defer his promotion.
; 28. CMr. Juved Al His dqate of birth is 15.08.1969. He joined government
P i service on 15.07.1998. He was promoted to, BS-17 on
03.03.2009: He. has not undergér‘}c training mandatory for

promotion

ct

R4

+
.

o .
‘ ! The Board recommended to deler his promotion.

———

§j29. Mr. Tdriq Ali "'M.THis date of birth is 14.12.1970. He joined government
' Khan | service -on 14.07.1998. He was, promoted to BS417 on
- 103.0.2009. He has not undergope training mandatory’ for

| promotion : ' '

}
|
B DR

R N ] [
- — o m——evemr e mp




| --"-:'-sUBJBCT *PRO’MOTION OF PMS BS:17 széggs 10: BS-IS.

o Establlshmcm appnscd the Boord thut number of echedule posy '
"m BS-18 falling’ (6. the sharé of. PCS (EG)/PCS'(SG) and PMS'are

thiry three (133}:\\:
Hence sevcntee,nr(l?] posts are lying vacant. Moreover

the. Board tha

3

v

(Meetmg of PSB held on 28.12. 2016) : '_ :

Sem etary

>.~

-

bv one as under \e

. 2. Accordmg to Ser\'lce Rules of PMS the post in BS 18 is requlrcd o be ﬁlled '
R } as uhdet:- .o Co
, | e | “By promouon “on seniority-cums- fitness basxs fn

PMS in BS- 17 having at least five years i
prescnbed Departmental Trammg or Dcpaagzm

one hundred énd

here one hundred and sixteen - (116) Officers - ‘dre qlready wmkmgt

the Sccretary further aponsed

these posts were reserved for those . Officers. Wwho were undergoing .
mandatory trammg for promotion. They have how
- eligible 1o be consxdered for promouon S . S

completed the reqmsxte trammg, and

\’

"!

. M - . - kY :°
. . = . . . -it - i
r. N . . * L

amorigst the ofﬁoe, s of'_ ‘
yid. have passed the
xammatxon ttee

) -.v-,.' .
:, : a

lhe service’ rccord of Lhe ofﬁccrs mcl'udccl'up the panel was dlscusscd one L

." v .M"'-s-,” '
N ) [ , K '
X | NAMD OF- REcova ATIONS OF THE BOARD
u A{or«*mcp&,. ‘ . a»,,_ . L S S
R @FM;. Jetanzed His da,tc Oél;{blrth ig,12. 04.1967. He )omed govcrnment service on |
; } Ilihan,,." o {oLnoL 199_ He was promoted to BS- 17 on 27.05.2008. The'|.-
. Yo | Board in.. its meeting _held on 04.06.2015, 30 11. 2013. o
R 110.05. 2016 29,06.2016, - 27:07.2016 and ~ 29.08.2016
o recommended to; defer his promohon as he had not undergone
. 1 : .;:-l-.;\:':: ‘training mandatory for promotion.” He has now lund(*rgo‘ :
b ;‘.J[;?;};f\ mandaton ‘training.. No enqmry is pefding agamst hzm His' |
: o } servxce record upto 2015 ns genera[ly good )
S8y : ) - i : Y
B ‘ S
:r' : 1 .

St Mr".K;n\;.I.aqsood

The Board recommended the ofﬁcer {or promotmn to’ BS 18 on
rcguhr basis. He will be on probation for a ‘period of one year

]2

k o\lt ()a

Hassan,

‘Iqrc

yr- ﬂ‘—’r‘l qu)
«hvbec rakhiy; Hknwa

L"\"‘ '«-Tr\_g r), Deoa" '\r..nl

1' B

gHowcver the NAB case is still pendmg ’agamst hlm

-His date of birth is 10.03.1967. He joined governmerit service oﬁ o

01.01.1992. He was promoted to BS-17 on - 27 0S. 2008 The )
Board in . its. ‘meeting held ... on 04 06. 1.015 30.11: 2015 »
10. 0:> 2016 - 29.06.2016, ° 27.07. 20.16 - and: 29 08 2016
recommended to defer his promotlon as the Board wés'mforrncd
that 'he was nvolved in a NAB case and had also not undergone
mand’uory Lrammg He has now undergone mnncfatory trammg

T
RS I

o

.- J
T J .

Dy

Il
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o . "

-{'His date of birth is '-09.02..19'7‘2.,"!',1:;30&;}
[29:04,1998. He was_ promoted. 1o BS
‘Board'. in" its. rheeting “held “on )
[27.07.2016 ang 29.08.2016 reco _
-promotion ~as he had ‘not -__xi'.i'ggge:_rjgpn?
“-fprgx}‘nc}tion;-'-ﬂc has now ‘undergone
| €nquiry is pending agaj

genterally good. -

‘o

rﬁ%"l"cndcd_*

nst him. His service récord vpto 2015 ig |

ed governmeht service on,
917 on' 03.08.2009, The
0.05 2016, 29.06.2016;
10, defer his |
‘mahdatory for
Iy -training. No.{

Al

straining’
ﬁaahd'a';o

2. Mr. A;sé‘ifciullah

1

.

d

The Bodrd recommcndcd,..%gdefeg'hié

recommended

"dergofig training mandatory for |
r:'ba;q;%q‘grﬁdatoiy tra.mmg for.

P

prémotion.

0.05.2016, ~2:9..‘;96_‘201‘6.%-,
' L to d‘é;_'f;‘p hig.|’

'8 against him.:

P
£y
oA

B

His date of birth js 3
15.07.1998, He wa

Board - jn '.i_csb,mqg g oheld on
27.07.2016 &d 28.08.2016
Promotion’ :-as*‘?hé"'-ha'd not.
Promotion: He' ha
enquiry, iSupénging
"ggneré‘n}_{:gobd.' |
Do

S now u
against h

50871259, He joirned
S-promoted to- BS:

~hel 10.05.2016, 6, |
recommended “to - defer hisf .
undergone” '

Lovernment service on | -
7.on 03.03,2009. The | .
29.06.20186, |

53

ory trhi‘nin‘g.. No.| .
RLo20184s [

Premoted - to. BS
. - meeting _held ‘op
27.07.2016 * ang 29.08.2016 . rec
Promotion as ‘he had. noy undéergc
Promotion. He has nouw under
enquiry is pending.against'him.
generally good . '

ST Ufficer (PSB)
S al ayse Pu!«.‘hl:.vni;
=[17ent Departrny

A

N Thg_j.Bo_arc_i‘fgcbﬁimcrﬁded the officer for p
e - 1 - - Do '. B . .
regular basis. He auon for

-17 "on" 03.03.2
10:05.20

ommended
Fgone trainin,

16, ag.
to " deéfer

his [
e mandatory for |
gone’ mandatopy training. No | .

His service record Uptg 2915 gy |

g

o -

romotion ‘to és-
& period of one: ye
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GOVERNMENT OF
KHYB:R PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT

Dated Pes‘mawar, the Augusf 94 2021
NOTBFICATION o

' 21, The Competent Authorlty, ,1' on. the- -
D recomméndatlons .of . the -Provihcial Selection Board, it its meetlng held on,
B R TP ' 07.,202%,"is pleased 6 promots the foliowmg off ce's from PMS BS 18 to PMS
el '-BS 19\'on reguiar bas{s with lmmedlate effect-

.PRESEN1POSﬂNG”$_¥—

’Syed Muhammad Suhall 3

. Pro;ect Director, Swatu Development Author. y N
2 'r .Muhammad - .Addmonal Secretary (Reg EI) ‘Estabhshment & o
' | . -lSaeedullanh .. Administration Department =

“{'Ms, Mussarrat lsmai Butt -

,Awaltl_g posting in Establishment Department
B f"' Mr. Abdul Kabir Khan Additional Commissicner; Malakang: ..

“4iMr. Abdul hameed Khan_| Director Civil Défence; Peshawar-- A
M Javed Ali .| Registrar,  Khyber.” Pakhtunkhwa - Appe"afe =
: | Tribunal for Sales Tax on Services, Peshawar . | {¢
':Ml's ’T_arl.q A.:!. K;han“' © | Additjonal Secreta'y TmnSport & Mass Transﬂz

1"‘?;- L -Depavtment . '

[P

fs>)

!‘The ofﬂcers o

Sy promotlon wutl remain. on probation for. a peraod of one :
year in terms of- Sectlcn-e(z) of Khyber. Pakhtunkhwa Civil Servants Act, 1973 read -
with Rule-15(1) of Khyber Pakh

khtunkhwa Civil Servants® {Appointment, Proriotion & = -
Transfer) Rules, 1989 However

‘‘‘‘‘ the off icer at ‘Sr. No. 3.will remain on. probatron ;o
her retlrement : P S RRTE '

|-
,>|! .

3‘ P ConseqUent upon above the oﬁ“ cers menhoned at Sr No 1 2 and4 .- SRS
07 are3al.f‘owed to actualize their acting charge appomfment in BS-19, against their - b

" alréady ceupled posts. However, postmgltransfer of twe ofﬁcer menfroned at.Sr, N A |
3'will. be lssued Iateron o _ L

, CHII:F SECRETARY SRR AL
- GOVERNMENT OF KHYBER PAKHTUNKHWA L

ENDS’T OFEVENNO SDATE SR
- Copy vforwarded to the -

Additional Chief Secretary P&D Department o
Semor Member Board of Revenue, Khyber Pa'ﬁtunkhwa Lo )
. Principal Secretary to Governar, Khyber Pakhtunkhwa. - R |
- Principal Secretary to Chief Mzmster Kiyber: Pakhthnkhwa EEE R B |
/*_\IlAc!mtmstratlvn Secretarizs.in- Khyber Pakhtunkhwa e T
All' Divisional: Commlsslone*rs in Khyber F’akhtunkhwa W
-Acgotintant Géneral, Khyber Pakhtunkhinz.: S

AII Deputy COI’"!R‘I!SSIOHN" i) Khyber F akntt,nkhwa RN L
e R e T conrlnusom_gz

wﬁ@@*wwﬁ

el R R et e e




GOVERNMENT OF (4
KHYBER PAKHTUNKHWA i
ESTABLISHMENT DEPARTMENT

15
16

X ,{Drrector Informatton &P.R Department
.. District Aceounts Offi icer-concerned,

. LPS.

A (HRD)/AS(E)/DS(E)’ S@(E n)/SO(E V)
" Department.

: :"V..--.PS fo Secretary (Admn )/D S!A)ISO(Secret)/Estate Ofﬁrer/ACoO
- Cypher/Dy ‘Director’ (l )

. Officers concemed R
'. ,I}.Controlier Govt Pnnttng Press Pesha O

'f i (PAGE-OZ!

S-to Chisf Secrefary. Khyber Pakhtunkhwa -
to. .. Betretary . (Estt) - /SS( E)lSS(Reg)/

and Director: Protocol Admmlstrat on
Department, . S

PH: #991-9210529 o

Estabhshment.

A e S e

R DIV T

-

e a4 el e ety sesalis o N :

e L
e e B



of. t?:a Sﬁ&cﬁm Boam, 1" iis
-pramaté the followt wihg ofﬁ‘cets from PMS 53.17 0 PMS 8818, on»regmar basiswﬂa

mﬁm W an 8&12;2@26. % eqsed to
fmmed?atéeffect:-f

BB Kiam . A@dﬁmnafﬂmmycbmmwfﬁ&ﬂémg!a i R

Abdul. Mateon Addlﬂonafaemcnmm:ssroner*(seneralj Tanic
CLKhan'Qasurda: 4 .

-4 M. Saleem Jasz

'rrmxffanam

3 Censaquent upon ajmve. au the em;e;s ey

» allowad to aatt:aﬂze meﬁs promeﬁon agamt’ﬁiairaireadyetféap‘fed‘

mc mmﬂmemﬁmﬂég%!’mﬁeﬂm

TN 02 . Gohar AL - :’Addrﬁonaxlam"&'cﬁmmm(@m%@x m‘l}

2k . The: ofﬁears on pmmuﬂua il :ramam on pmbaﬁ‘bn ana peﬁod ui one B

year, In; tarms of Section-6{2). of Khybér Pakktinkhing GVt Servamsﬁcg. 1973 end” -
with Rﬂ?’e-15(1) of Khyber Pakhtmkhw& CWIF Smﬁms (Awgomnt Pmmaﬂoh & S
Transfeﬁ Rules, 1989: - . L D

cwfmamedfaﬁxe-v , o S A
AddﬁioaatChiefSeumyP&D ep nment T o :

= SenierMemberBaardof’Revanng, i - ‘
Principal Secretary to-Governor, Khyberpaﬁ'ftmﬁhm S

Principal Sectetaryfo Chief Minister, Khyber pﬁgmnm

Al Admnt&hamsmtaﬂes i Khytrer Prkifinkhwe,.

- AlfDivisionat Co ! mwpatemmm . LT . N
Actotntant General, Kiyber-Pakhturikfiwa- ; [ PR

;Aweptuycgmmzssjamm@gfber?akﬁtnnm e
Director information & PR Bsﬁartmant e R .

" 10, District Accounts Offieer cancerned. T
11.'P8 1o-Chief Secretary, mwmnmm . B -.

_ 12. PStpSecretaries; EstabeShme‘tf&Admﬁnslraﬁenﬂmm ' w

. 13. PS SS(EYSS{Reg)/ASHRBYASEN. asc&mw:m@gawm

4 PA 1o BS(A)JS@{Smesi Gfﬁbetm G5O Cyphenty., Efﬁacrer{m’and*mredbr
"15 Gmsafsooacemed - Yoo

mgﬂﬁﬁkwwk




RIS TR Aol

TSved Muhammad

[~ 291067

PN
AL
ST

o .
. -

1. Pate of birts
J “and Domicile

3

Peshaivar

ESTABLISHVENT DEPART

entry.into Govt
Service

27.5:2008

- 19.41.1890

e AN UG S T

.. "Dated Peshawar i

Dite of ' ]| Regalar ’app,mtmewpr;amwoh/__.., G
Dateof 1> fi- to-pres

Abs‘opln to-presentpost -
Date *

13.5.2019 -

.e‘

gy KHYBER PAK TUNKHWA.

MENI e

......

e Ju

. R‘roje‘qt .

. s: 3
Director, -
Dev. Authority

Yot -
AT

ML = SN

‘2 Clvil Servants Act, 1973 read with Rule-17' of N
s 1989, inal-Senjority list of Officers of Provincial S

Swabi|. -

e Sohait.

e “Javeduliah

.Mehscod

- 15710.1967

SWA

1.7.1995
* 7.11.2008

3.1

02019 |

ach ’

Additional -
tG&RD -

Do ‘Secr.é.t-é{.ry,.‘ "t,:‘ .

Mir. HabibUiiahy

v

'9.9.1966

. Peshawar

* 111985

1 332009

3.1

19
ach’

0.2019

| AS-CUM-PS,
Pakhtunkhwa
upgraded).”

TO Khyber |
- {personaly . .-

Mr. Mirzali Khan

. 1121966

-Bannu .

581989

--332009: |

31

-' TR
9.2019.. __ach L

| Director - (&IFY ™ Provingaar
‘ServicésAmdemy. T

Mr. - * Muhammad

| Sagedultan,

1.3.1966

" Chitral

74180 T

- 3.3:2009.

© 3402019 -

19
-ach -

‘Additional -

N Butt,-

) | Ms. .. Mussarrat Ismail

111962

Peshawar

~.13.12:83

3.3.2009

.3.10.2019

19
ach.

Mr. AbdUT Kabir Khan

25.4,1965
. Swat

on deputat;
Governmerit

(Reg- 1), Ega
on tp Federa!_

R -SeC(été;)i .
D

» 29,0498

-3.3.2009

. |.. '3.10.019

19
- acb

do-

Addnion;;al.;,.pommissioqq.;,_: SRR

- Mr ‘Abdul. Hameed,
| Khan - .

fL

Malakand "

9271872

~:--294,1998 =
- 3.3:2009~ .-

7720207

. ach

19 17 goo

. - _Malakand_:}

———

| Depity g

) Bartagram',z .

ommissioner, |-~ -

wt .erAﬁduﬂah-khanl .1"-;: vl

(Regajn Seniority) -

02.03.1969-1,

t

1[’ - ’1‘3071 '998. -.l }

7 21.01:2021

.i_,‘

18 -dol.'

Additional Dggu,
{F&p) Shangla

' Mr. Javed Al (Chitrai) T

L

‘Malakand

15.8.1969 -
- Chitral -

1571958
- 3.3.2009

-:3.10:2019 /

19
ach

Registrar, -
- | Pakhtunkhiva
.| Tribunai - Sale
Services .

<+ Khyber |-
AQpellalq‘
S Tax o |-

1) Py S

Commissioner /



1 Ms.Tanth Khan

_ Dite of b:'th
and Domlcale

14 12.1970

Malakand -

©14.7.1998
-3:3. 2009

g

7 72020 i

Regular appolntmenUPromotLonl
Absorptlon 10 present post

Bv pro’mot,iqn

LY

Additional -

. Mt. Muhammad Rehman

..8,.2.1965"

Mobmahd

13.1.87 .
251 2010

3162019 -

| ~'. 19. - <
. Acb

SNl -
o=

Secretary, [
| Teans og: De artment
QSD E,.‘.D' D

- Syedﬁaasood Shah

. 114963
- Peshawar .

:10 10.1986.
- 253 201@

T 3

7:13 5.2019

.18

Addnﬁonal

4. - Mic Muhammad Yaqoob
..} Baild. -

| 2532010

SWA

1.7,1995

310.2019°.

79
" ach

~do-

‘Piglect:Director, Katak Dav
Authity

Commtssxoner .
Bannu e P70 i

Nadeem

ME; Muhammad Kash:f

- 1194970 .
: DIK .

T 174985 |
25.32010°. .

4342017

- 48

-do-.- .

ProJect- Director,

: '.'Mr G!t_az_nNavgaz.. T

’331957
, FR DIK

. 22,31985 "
2532010 ‘

| 7.7.2020

[IRE
-ach |

Housing. . Foundahon “for.
Gowt, Servants

Bannu o
| Development Aithority -
‘1 Project- . Director -~ Estt:. of |

L Mr. Muhammad Nas:r
| Khan.

B 203 1966
.* Dir Lower

290498

9532010, .

7.7.2020

.19

-ach

-.dp_

" |:Popuiation.

Additonal . Sacretary

. I ME Hidayatullah Khan ]

15,4.1971

- -Dif Lower

29.04:98 -

) 2532010 )

. 7.2.2020

.19
. .ach

;. -do-

| Birectar, PMU HED.

. .:‘.'Syed -Kazim Hussam :

- .20.3. 1969

Chrtral

. 29498 -
£ 253.2010

7.7.2020

19
..acb.‘

T do

Addmona!

'commiSS:onar; ‘
Peshawar AR

"Mr Faza) Hussaln

. <-18:2.-?1,

“Nowshera - .

2941998
- 25.3.2010.

~135.2019

18

" -do-~

: Secralary-il BOR
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& . The (10vemmenl of Khyber Palxhtunkhwa throuah Secretary Establ shment “ C

S Depaatment Civil Secretarnat Peshawar and two others. " o j ;;r
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' ‘(I CSB) as to determent of hlS promotlon rmd purportmv the same bemg agamst the B

~fact< and Iaw on the subject

072, ”l he tdcts precnsely include that appellant was servmg as- Sec’uon Of:ﬁcer (BS-:I.. |
' 17) The PSB met on 10 05 2016 and s result of thls meetmg, the promotlon case,'_""

ot the appellant to the post .of BS 18 was’ deferred due to 1dck: of mandatory trammg T
T he respondents ottered 14 weeks tralmng for pt’omotxon to BS 18 to th° appell’anl:j -

' WhICh he suceessfully compieted vzde lelter dated 06 12 2016 On 28 12 201

mu.tuw M l’bB was held but agam promonon ot the appellant vvas deterred due [«, .




It pendma mqmry agamst hlm Feellng aogneved he f led depaztrnental appeal on |

i,-'notuce to the respondents They on attendmg the proceedlngs have f‘]ed wnttef\ . Ry

memorandum of appeal
- 03, -"",f'\ll/e.h'ave he'ar.d the argu'ments'an_d.perus'ed therecord. > ¢ . - b

~ZE 04,

recommendatlon of P S B as to deferrnent of appellant s prOmotlon but in we]w ot
- the ch'uwed c:rcumstances no need is left to argue the appeal on: IIS facts and

3 ground when the appellant has been promoted dunng pendency of thls appeal The ’

'»and in u\se of the partlcular amendment as sought for tlus appeal it wnll Sth‘tCI‘l the

",Ollltel to BS 18. Copy of the satd mmutes 1s avallable on ﬁle Accordmg to:.

.....

'16 OI 2017 Wthh was re|ected vude order dated 18 07 2018 As ) matte: of next C '

‘remedy present servrce appeal was prcrened and admltted for full hearmg WIth

+

'reply/comments retutmg the clalm of appe]lant for the rellef as' sou°ht by hzm m the

O]

:

. n o ot

lt was aroued on behalt of the appellant that the tacts dnd arounds brou%ht to

lme i the memorandum ot appeal were sufﬁment forf settmg as:de the

,

. P N ' PO R v .
L. . - .. = L o0t e T, . PR . o

leal ned ‘counsel for the’ appellant extended his argurnents for amendment of the

[ ? . R .. ) : )
appeal I—le argued that this Trtbunal lS competent to" allow the amendngent in appeal NN

g

- course of lmgatlon However leamed AAG opposed the argurnents of the é ¥
appellant S counsel w1th subrmsswns that the appeal has become mfructuous whcn ‘ T
,','_the mam reltef as sought hais been granted to the . appellant out, of court It was /”
’ ' e e
. .‘-turther submltted that thee appellant is not entltled to press for proforma promotltl qr(fm i
- . . 3 . NI §
' bv seekmg amendment in present appeal : ot R -\ o
. . ’ o ’ ' " i "‘7'.[!{,113

‘ o : b NannE
. ot ' l ALY "":‘~,-‘.1)'_,; o'
0s. ln view of the facts noted heretn above lt is'an undemable facts that name of‘mm* . j‘itfé'
N . ‘ S
. the appell'mt was mcluded in the workmg paper for promotton from BS l7 to BS 18 , r%
: ‘ o : ..»;'!: t
for consxdemtlon ot PSB in ltS meetmg held on lO 05 ?016 HIS name 1s hstled at IR E’f

serml No 12 of the table contammg the recommendatlon of the PSB -as part ot the

K

minutes’ of said meet-ng of PSB o the subject of promo’non of PMS (BS 1’7)-_." ;

3
1.3

. PN T . . b
et . : . . .




h.fn& :
bR i

. table. it ts there that the Boarcl in lts meettng held on 10 05 2016 29 06 2016

v 77 1. 2t)|6 and 29. 08 2016 recommended to deter hre promotton as he hadnot

by

pendmg PSB tecommended to defer hrs promotlon The appe]lant became

iy

avoneved from the sald recommendatron and’ preferred departmental appeal

obvnomly m | vain and thereafter heis here through servrce appeal at hand Dt}rmg

-whtch w'tx put up to the court wrth relevant appeal on 08 03. 2021 as yet awa!tmg
the for mat order as to.its fate. We have nottced that a copy of nohﬁcatton dated

: ”l OJ 7021 has been annexed wrth the sard apphcatron as annexure K at pace 23

E

Accordmgly, the appe[lant on recommendatlons of the PSB m 1ts meetmg held on

.

© 302 2020 has been promoted among others on regular basrs wrth 1mmedtate effect

R R

o Cert'nnly. thrs is a new event havmg taken place durmg pendency of thts appea!

-

) -‘ wlmh hv rts unpaet has changed the course ‘of - Appellartt lmpelhng htm to seek

‘amendment in the memorandum of appeal Therefore it has: become expechent to

‘fconsmier tlns chanaed srtuatlon for 1ts ﬂtness to apphcatton of moldrng rehef

apphcauon ot said.. prmclple dependent upon exlstmg of certaln prereqmdttes

1 j

Au.ordmolv if there isa subsequent occurrence of an event,: whtch has’ the potenttal o

,ot rrnpactmo the rehef sought by the partles to- the: su1t, the c0u1t can take cogmzant

. ot thts charge to mold-the rehef in the interest of j justtce even though 1t is not stnctly

in consnnance with’ the rehef sought by the partres ThlS approach adopfed by the

P

. court g’ known as “mo]dmg relief”,

“This’ prmclple is apphcable in crvrl matters and
"{"{‘ -
[ 1t WL go back lo hxstory of its .- applrcatron the thother Judgment on. its apphcatton Is’

N .,.;1,:5 .lhe case of Mst. Amma Begum Vs Me/xer GhulamDasmwrr (PLD 1978 SC
L P RTE . ) )

ht'

prmup"tl to ptevent the hkelrhood of multrphcrty of proceedtngs It The ﬁtness for

. undergone trammu mandatory for promotton PSB further noted that he- has now B

_ nnden °0ne mandatory tramlng for promotlon, however an enqulry agamst htm s

thc LOlII\e ot pendency of thrs appeal he submrtted a crvrl mlscellaneous apphcatlon -
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i ';:3 the appllcatlon of' mouldmg of 1ehef in v1ew of changed clrcumstances 1sdeemed

it

| ’ ‘2"0)t Rehance upon the sa:d Judvment in the precedent law is qunte constant whefe/ "

"neeessary by the supertor courts However apphcatlon of this prnncnple 1s sub;ect to : L

S

¢ eertam eondltlons as deducxble trom the Junsprudence havmg so far developed

undu the precedent hw relatmg to the smd prmc;ple ‘and may be enumeratéd as ]
' l'ollnw:-. : B - T

‘ L - L Thqt the relief, as- clalmed orwmally has, bv .
R reason' ' 'of - subsequent  events, become_ S
mappropnate or cannot be granted "
Tlmttakmo note of such subsequent event or © . | ’._-'
changed circumstances would shorten litigation . . L
and’ enable complete Justlce bemo .done fo thie - -
partles and . '

.
1~

3. That such subsequent event is brought to the- -
notice of the ¢court promptly and in accord'mce
o with the ‘rules of ‘procedural law §0 that theé
N o oppos:te parry 1s not taken by su rpnse.

. . "'Q

Y

hls p|<.Sent appe'tl lns by reason of hlS promotlon through notlhcatnon dated

2| OI 2021 hasbecome mfructuous On the other hand the Appellant id sull.z

'|
A

LT

fu -,-‘Juy case was suhmutted to PSB for the hrst time and deten ed 0

T .3 hn!l frav ot

\1 o ?I 01,2021 coupled w;th hxs grnevance we are constramed to observe that tlm

t

.subsequent event 1t taken in to account for the sake of 1usttce 2 questlon is matle out

" whelher the appellant- was entttled for promot:on frorn the date when hxs case for the -
'Tll‘St tlme ‘was deferred by PSB or from the’ 1mmed1ate effect as glven to hm1 vide

- nouhcanon dated 2I 01 2021, If l’hlS questlorr is leﬁ undetermmed and the appelhnt'-

.
’.

ggneved bel:evma that he should have been aranted promotlon frorn the date when f

ARy 3N Takino' notlce of -Appellant’s promotio‘nib'y' the said notiﬁ’cation dét'ecl ‘

appe:rl “at “hand " is dismiSsed— 'having‘beeor'ne in‘fruotuous, it will resu‘lt,- into

- ey
o

fou appllcatlon of mouldmg relnef the reltef as sought by the appellant onemally m .
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'appeal tor Seekmg proforma promotton flom the date of l‘llS ﬁrst deferment aud lf 3

a0 o1 ":

3

o dvm mash v

t.

}j Vi ’.‘::' S 'he tarls to get redressal ot hls prayer n departmental appea he wnll have to fi le the .

:setv1Le appeal whtch consequently w1li eneaue the department 101 wrltten

.
.-‘

v teply/eomments and then it will engage thts I’rtbunal to dec1de the sald app eal ..

e“
o, “ . '
4|¢ .- . ' -

¥ ultlmatel.y by determmatnon of the same clu‘estton havmg no com‘e up here‘ beforletus.' R

g
PR e

So, WL me of the conmdered oplmon that lf the stated questlon. is taken tor :

', deleumn.ltmn here“m this appeal it will neoessanly resultm sh.ortemng ol" the:

L N lltluatlon and emblmg complete JUSthe bemg done to the parttes Moreover~ the
N |espondents are also not betno taken by the surpnse for determmatlon of the S'nd' .
questnon when the appellant ha° already moved cnvnl mlscellaneous .apphcatton tor I'

\

amendment of the semce appeal ln pursuance to the subsequent event of promotlon .'

- ‘ ‘nouhu’ttlon dated 21 01 202l ot the appellant Agaln lt thl result 1r1 to- multtphmty

: ~v0l ‘hf pmoeedmgs li we go aftel dssposal of the sald apphcat:on asl\mg the'r'.

- e
lespondents to fi le thelr reply, hearmg the anzuments then passmg the order

.,4..

- certatnly at rlsk ot challenge by. either party feelmg aggrleved Therefore ‘we deem -

|t m mterest of the parttes and to avond multtplxctty of proceedmgs to restram, '

'ourselves trom dlsposal of the apphcatlon for amendments of appeal albett it. w1ll_

- .,._:fg_ij'f; < L.

remam pant ‘of the mam hle and we wnl prefer to tal(e up the questton forrnulated: B

' 'above tm cletermtmtlon s to justlﬁable date’ of promotlon of *he appellant t,

EE RENEE

I

08.- ".qlt'is-an undeniable tact that'the 'concemed'dep’artment extended' the' benet‘lt_to o

lht_ .tppellant by meludmo hls name tlrstly i the workmg papcr presented betm-*- ’ l

4 . A
PbB on 10 05, 7016 29 06 2016 27 07 "016 and 29 08 2016 but hlS promotton was o

zoLT detem,d mamly tor the réason that he had not undergore trammg mandatory t‘or ‘

! - ..
‘ otton However the appellant was tound ht for promotton in- meetmo of PSB”_ §

Do
A :

7 ‘ : o
: ::held on 78 12. ?016 after h|s havma undergone the trammg Wthh prewously

l
.. T
-

et g lesulted in o cletel ment of hlS promotlon but at tlns ttme Tis promotlon was agun e

e ey e,
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. c:rcumstances changed he now has becn promoted to the h;oher post wrth

nomumuon ln this. eventuahty the reason ot absence of the mandatory tr alnlng ts'

" for trmhih 0

delened tlue to pendency of an enqmry agamst hlm The grven aocount ot deferment

.“

- 'was.” ownna to the mrcumstances bevond hls control However when the'

' . r-'

tmm(.dtate ettect on 21 01 2021 Iti 1s a matter of law m hcht of second ex,:lan'ttmn,"'_- ~

to Rule I7 of the Khyber Pakht‘unkhwa (Apporntment Promotton and Transfer)

‘t‘l

Rules 1)89 tlmt the supersession of a semor person strtps htm off from the nght of :

his \entouty over a ]Ul’llOl‘ person promoted tn consequence of supersessron of the -

R
l

torme: notwnhstandmo the effect that he le. former was '1lso subse

quentlyi ;

promoted hut there is a nder in the same evplanatton that the _]UﬂlOl’ person have not.

been deem to h'we superseded a senior person
s

.

.t'. S i

defen ed 1or the time, berng for want of certain mformatron or for tncomplettoh of : .

.

' recond or for any - other reason not attnbuted to hts fault or dernerrt When‘v-‘-

:
e . 5
'1

|u\taposmg case of the appellant to the saxd rider, the nommatton of a government .

-
. 'u

Servdnt lor mandatory trammg for promotton is a- rnatter of dtscretlon of the '

‘ competent authoutv and a c:v:l servant cannot compel thet department tor hlS. &

b : ...,-
. I

_not attrtbutable 10 the ClVll servant However, there can be another eventuahty that a -

) .J
vy

uvrl ser\rant is nommated for tratnmg but he falls 1o, avall the chance hem case of.

such tvt,ntuahty is at risk of attnbutton of laclono of the necess

opr omotron and if in the matter of such eventuahty, the prornotton of a ClVll servant rs

defeér red he may not be able to claim proforma promotlon Anyhow the case ot

.‘-"'

hom the ncrht of semortty at h,s rtght place thh those colleaorues who gotf‘ :

e

promotlon when the promotlon "

-

As far as the. detexment of appellant promotton

. ‘Nﬁ'l! .
X 24 uk‘\‘"ld'
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PP TET R “ : .o

. if the case of a senfor: person IS'.

ary trammg tor‘ s

us 1s one attractmg the first' eventuahty that he was not nommated

v

Thetelore l’llS determent on such count is not workable to deprlve 2 n'

ie appetlant was for the f rst ttme deferred lcr ) l
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2I 01 2071 Henceforth the réason of pendency of enqulry, if w was atmbutab‘e to the

appellant in’ deferment ot hlS promotwn ‘on 23 12 2016., has now vamshdo As

.cumulanve eftect of the said dlSCUSSlOﬂ the appellant is held entltled for proforma

\————-——'__\“h_—-——‘—
promrmon trom 10 0s: 2016 when hlS name reflected m the workmg paper for the

N

first tm £ . came under consnderatlon before PSB necess1tat1ng 1ts actuahzatlon oﬂns

E

plotm ma‘ promotlon under due course. Thls appeal stands dxsposed of m the ngen

o . P

terms - wnth drrectlon to the respondents to lssue necessary corngendum of the

\

t( /. ‘

,notntxdation dated- 2] 01 2021 accordm°ly There 1S no order as to. f

-.__

S :consmned to the record room.” : ._ : R T o 3  ' '}
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PSB meeting haold on 31.07.2021

(Meennr' PSE held o 31.07, 2031)
SUBJECT: PROMOTION: ; S) OF BS-18 TO B

Secretary Establishment apprised the Board that-number. of scheduled posts in
BS-19 falting.to the share of PMS are:One Hundred and “rwelve (112) sgainst which-Ninety

Five (95) officers are already. working. Thus, seventeen (17) posts In BS-19 are lying vacant
due to retirement, creation’ and promotion. Seventeen (17) officers have been recommended

3o]
@

~

for promaticn to’BS:20. Total'clear vacancies for promotion aré thirty four (34).

According to the Provincial Management Service Rules, 2007, the posts of
PMS in BS-19 arc required to be filled as under;-

2

3.
follows: -

“By promotion on the basis of seniority cum Sfitness from. amongst
PMS officers holding posts in BS-18 nnd\havhfg at-leagt. 12 years
service against posis in BS-17 .aiid above .and; have possed the
prescribed Departmental T)’ainlng/ExamInar!an v

However, exemplion from training Is allowed to oﬂ?m who Is likely
lorelire within two ym;:.ﬁom Qm’cc on. altaining the age of
superannuation.

The service record of the officers included in the panel were discussed as

S#

(AME OF
OFFICER

RECOMMENDATIONS OF THE BOARD

|

Syed Muhammad
Suhail.

Tis datc of birth 15 25.10.1967. He Joined govemment service on

19.11.1990 and was promoted to BS-17 on 27.05.2008. He has
already been appointed to BS-19 on acting charge basis sirice
13.05:2019. He has completed prescribed length of service for
pramotion, No enquiry is pending against him. His PER.dossier is
complete, His service record uplo 2020 is genérally good: His
quantified” scoré is 63 and the Board awarded him. 9 out of 15
marks,

The Board recommiended the officer for promotion to BS-19 on
regular basis, He will be on probation for a period of onc year,

Mr. Jsvedul iah
Mehsood,

His date of birth is 15.10.1967, He joined govemment service, on
01.07.1995 and was promoted to BS-17 on 07.11:2008. Heé has.
already been appointed (o BS-19 on acting charge basis since
03.10.2019. He has completed prescribed length of service for

 promotion. No enquiry. is pending against him. His PER dossier is

eomplcte except PER for the year 2020 which is in process. Hls

service record upto 2020 is generally good: His quantified score is
64 and the Board awarded him S out of 15 marks.

The Boerd m_commended the officer for promotion to BS-19 on:
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‘ BY SP'L MESSENGER/UM.S ¢ I -

GOVERNMENT OF PAKISTAN
CABINET SECRETARIAT

ESTABLISHMENT DIVISION
o Shkak o 3
T. No. 8/62021.T-V1 Islhmnbad, the 06 September, 2021

The Rector, o ]
: National School of Public Policy,
» Lahove.

; Subject: - NON UNATIONS OF BS-18 OR EQUIVALENT OFFICERS FOR 32m MIb

CAREER _MANAGEME COURSE._(MCMC) AT NIMS_ KARACHI

LAHORE, PESHAWAR, ISLAMABAD AND QUETTA_FROM 27-09-2021 T(

03-12-2021

Dcal‘ Siro ' *

1 am-directed to refer to this Division's O.M of cven number dated 17-06-2021 on the
subject noted above-and to say that the competent authority has been pleased to approve nominations of
the following BS-18/equivalent officérs for the lorthcoming 32" Mid-Carcer Management Course

(MCMC):-
- 8 Name of Officers / Place of Posting Nameof |
~Na. Institation

(N1VIs)

| PAKISTAN ADMINISTRATIVE SERVICE (PAS)
1. | Mr. Muhammad Umar Masud, Urban Scctor Planning and Management Services Lahore
Uniit (Private) Limited (on deputation) Government of Punjab

2, | lkram-ul-Haq Capt (R), disposal of Government of Punjab Lahere

3. | Ali Shaheznd, Deputy Commissioner, Multan, Government of Punjab. | Lahore

4. | Adnan Mchmood Awan, Additional Sceeelary, Hlome Department, Government of Lahore
Punjab.

5. | Babar Bashir, Deputy Commissioner, Sahiwal, Governmient of Punjab. Peshawar

6. |Ms. Maria Tariq, Additionnl Secretury, Youth Affuirs Sports Depariment, Lahore
Government of Punjab.

7. [Anwar Ali Shar, Sccretary, Chief Minister's Inspection, Enquires & Karacht -
Implementation Team, Government of Sindh.
8. | Muhammad Wasif Saced, Additional Secrelary Elementary & Sccondary Education |  Peshawar
Department, Government of KPK, ,
Akmial Khan, Additional Secretary, Labour Depariment, Government of KPK. Peshawar

Muhammad Qaiser Khan, Director, Tourism Department, Govemment of Quetta
‘Balochisten, Quetta.

Scanned-with CamScanner




.

| Deputy Conservator (W.1) \ o F
148,  Mr. Muhaommad Samar Hussain Khan, Deputy Conservatar (Wildlife Inventory), amehl™™

M/o Climate Change , , .
~ MINISTRY OF HOUSING & WORKS (Puge-248 & 257-250/C) -

E/M Side .
149. | Abdul Raziq, Project E/M Division, Pak.PWD, Islamabad. | Lahose

Architeet -

150. | Khurshid-ul-Hasssan, C.E's Office (Soutl), Pak.PWD, Kurachi, i Kamelti
Pakistan Housing Authority Foundation o
"151. | Mr. Abdul Qayyum, Deputy Director, PHA-F, Ministry of Housing & Works Peshnwar

152. | Mr. Abbas Ali khan, Deputy Director, PHA-F, Ministry of Housing & Worka Pexhuwnr

153. ] Mr. Fateh Ali Khan, Deputy Dircctor, PHA-F, Ministry of Housing & Works ‘ KnmchL___

154. | Mr. Abdul Shiraz, Deputy Director, PHA-F, Ministry of Housing & Works. Quetin

155. | Mr. Mahendar Kumar, Deputy Dircctor, PHA-F, Ministry of Housing & Worka, Quetta

INTELLIGENCE BUREAU (IN)

Deputy Director . . v
156. [ Mr. Muhammad Faisal, Deputy Directar, IB HQ, Islamabad : Poshawae _
157. | Sycd Ali Ammar Kausar, Depuly Director, PPHQ, IB, Lahore Lahare - ]
158. | Mr, Muhammad Asif Malik, Deputy Director, CR HQ, Islamabad Islamabad
159. | Mr. Wasim Ahmad, Deputy Director, KP PHQ, IB, Peshawar Peshawar

Deputy Manager IT
160. | Mr. Muhammad Farrukh Zamir, Deputy Manager IT, 1B HQ, Isiamabad. |  Karichi

NATIONAL ACCOUNTABILITY BUREAU:(NAB) .
161. | Mr. Muhammad Imran Akhter Majeed, Deputy Director, NAB (Karachi), Karachi
162. | Mr. Saced Iqbal Khan, Deputy Dircctor, NAB (HQ), Islomabad. [slamnbad
163. | Mr. Muhammad Ghazanfar Ali, Decputy Director, NAB (HQ), Islamabad. .Lahore
164. | Mr. Saced Akhtar, Deputy Director, NAB (Rawalpindi) Peshowur

ESTABLISHMENT DIVISION
STAFF WELFARE ORGANIZATION

165. | Mrs. Mamina Arshad, Chief Weifarc Officer | Islamabad
NATIONAL ASSEMBLY SECRETARIAT

166. | Mr. Aamir Hussain, Section Officer, National Asscmibly Secretariat, Lahore

167. | Mr. Walayat Khan, Section Officer, National Assembly Sceretariat, Peshawne

FEDERAL PUBLIC SERVICE COMMISSION (FPSC)
 168.| Mr. Muhammad Zubair Hayat, Deputy Dircctor, Federal Public Service Islaniabnd
commission, [slamabad.

&( GOVERNMENT OF KHYBER PAKHTUNKH\VA
0y ‘ PMS .
169. | Mr. Asadullah Khan, Deputy Commissioncr, (F&F) Shangla Peshawar
170. { ‘Mr. Habibullsh Arif, Deputy Commissioner Mardan. Peshuwar
171, | Mr. Muhammad Sher, Addl: Deputy ‘Commissioner (@) Shangla. Peshawur |
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Gilgit-Baltistn

S <!
195, | Mr. Knmnl Khon, DMS, Deputy Sccretnry, Works Department, Government of Karuchj “1‘*

OMS

/
196, | Mr. Muhammnd Al Khan, Deputy Sceretary, Agriculture, Government of Gilt- Pesha ,,f%
Baltiston, 43
Police Service . <
197. | Mr. Mirzn Flnssan, SSP, Gilgit [ Tslamabud -
LAS : —

198. | Mr. Sliafiq Almed, Deputy Secrelnry, Law Department, Works Department, Lohore
Qovernment of Gilgit-Baltistn,

2. The ¢ourse will be coimencing fram 27-09-2021. The nominated officers may report to NiMs
Kamehi, Lahore, Peshnwar, Istmnabad and Quettn on 24-09-2021, The above nominations arc subject
tg provision of Iatest Annual Medlical Examination Reports to.be submitted fo respective NIMs, NSPp
hits also requesied that all panicipants may kindly be directed 1o report for the course with Covid
vaccination certificate and fresh PCR tests.

3. The course fee for cach participant is Rs, 225,000/, at NIMs, Karachi Lahore, Peshawar und
Quetta, except NIM Islamabad having course fec of Rs 200,000/ . It is also pertinent to mention here that
after the split of MCMC, into 10 weeks at NIM & 4 weeks at STH in accordance with the d=cision of
Federni Cabinet, the course fec for each participant has been divided between the respective NIM and the
Specilized Trining Institutes, swhich amounts to Rs.160,714/- per participant, at NIVs, Karachi
Lahore, Peshawar and Quetta. (10 weeks) and Rs.142,857/- per participant, at NIM, Islamabad (10 Weeks)
and Rs.64,286/- per participant (4 Wecks) for Specialized Training Institutes, The payment of course
fee in respect of officers of occupationa! groups and Ex-cadre officers of all Ministries/ Divistons-and
their attached departments will be made by the Establishment Division while in.case of officers.of the
Provincial Governmenits and autoriomous bodies/organizations etc. nominated for the course shall be
arranged by their respective departments/govemments elc., and o this effect payment shall be remitted to
the respective Director General, NIM, through bank draft/cross cheque/pay order at the time of joining
the:course by the officer concemed or as early as possible.

4, As per the Prime Minister's directive, issued vide this Division’s DO letter No,
S/11/2000-T-11/T-1 doted 10-06-2014 all Ministrics/Divislons/ Departments are bound to relieve tae
officers ok thcir selection for training course without fall, The Ministries/Divisions/ Departments shall
make stop-gap arrangements, as the nominated officers are not required to attend their offices while
undergoing training, Non-complinnce of the directions of the Prime Minister shall tantsmount disciplinary
proceedings under the Government Servants (E&D) Rules, 1973. Further, according to Rule 8(b) of the
Civil Servants Promotion (BPS-18 (o BP’S-21) Rules, 2019, if the officer fails thrice for any reason to
attend the mandatory training will be recommended for supersession.

Deputy Secretary (T-)
Tele: 9207034
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GOVERNMENT OF
. KHYBER PAKHTUNKHWA %74~

: Es-rAB'usmem' ﬂe‘mamem

~ Dated Peshawar, the April 15, 2023

NO.SO(E-DES :1/2022,  On the recommendations of the Provinca nelal
Selection Board, in Its meeting held on 07.04.2022, Mr. Asadullah Khan
8), Deputy Secretary, Agriculture Department Is hereby promoted to -

;‘,.‘h’ o

(PMS BS-1 tary, /

PMS BS-19, on regular b_afIS, with immediate effect,

2. The officer, on promotion, will remain on probation for a period of

one year, In terms of Section-6(2) of Khyber Pakhtunkhwa Civil Servants Act,

- 1973 read with Rule-15(1) o Khyber Pakhtunkhwa Civil Servants (Appointment,
Promotion & Transfer) Rules, 1989, - ,

3. Posting/transfer order in respect of officer will be Issued, later on.

CHIEF SECRETARY |
GOVERNMENT OF KHYBER PAKHTUNKHWA
& DATE | ,

1. ¢
3. Principal Secretary to Govemor,

4. Prinngg:: m to Chief Minister,
5. All Administrative Secretaries in Khyber
6. All Divisional Commissioners In Khyber:
7. Accountant General, Khyber Pakhtunkhwa o
8. Al Deputy Commissioners in Khyber |Pakhtunkhwa,
9t : ' on {

10. PS to Chief Secretary, Khyber Pakht nkhwa.
11, PS to Se en® & Administration Department,
- 12, PS SS(E)/SS(Reg)/AS(HRD)/AS(E)/ DS(E.)/SO(E.LT)/SO(E.V) E8AD.
13. PA to DS(A)/SO(Secret)/Estate Officer/ACSO Cypher/Dy. Director (IT) .and
 Director Protocol Administration Department. N
14. Officer concerned. R 4
15, Controller, Govt. Printing Press, Peshawar,

Q)
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Khyber Pakitunkhiwa tirough Establishment depurtment, Civil Seécretariat
Peshawar and others®

11.10.2023

it

02.

e
)
Service Appexl No: 789072021 titled “*Asad Ullab Khan Versus G‘(nmment'nf),“

r((, ,.,\

= Mr. Amjid Ali, Advocate
for the appellant present. Mr. Mukiommad Jan, Districy Attorney lor the

respandents present. Arguments leard and record perused.

- The appeal In hasid i3 the second round of litigation by the appellunt
regardtng' his promotion from BS.1§ 10.BS-19. His promotion to BS- 18 earlicr
wus madeon the basis of judginen oF this Triburial defivered in scrvice uppeal
No. 94672016 dated 27.07.2031,

03. The appeal in hand also mvolve the same gmunds which were earlier
decsded by the Tribuna in the l’ irst round of htlgahon During the course of
arguments respandents departmetit produced copy of Notification dated IS“'

April, 2022 vide which the appetlant has becn promoted from BS-
on. regular basis,

1810 BS-19
dmmg the pandency of the instang appeal in the Tribunal,
We, therél‘oxt,:convc‘rf(hc;insl'm‘snpﬁedl..in?to departmental represeniation and
remit the casc back o the respotidents. for disposal in light of relevant law

fules. The:uppellant would be at libenty 10 approach the competent

-and

forum, if
he.is rior satisfied with, the outcome of his departmenta) appeal, Disposed off
accordingly, Cmis’i"‘gn,

04, Pronoiinced in open court.at Peshawar ¢

nd given under our b ds -
and seal of the le:mal on this 17% day of Ociober, 2053 our flanas

(Ru;nO) dks(( %n)

Member (J) Pt s gy Member (E)
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GOVERNMENT OF %!é’( L

KHYBER PAKHTUNKHWA

S - ESTABLISHMENT DEPARTMENT [41
T e e e N
: No. SO(E-I)/E&ADIS-354/2024
Datodl quhawnr tho March 19, 2024

o | B ;:J;N ) I)Oi,:‘” Dfa{y
: . W, e ]
Mr. Asadullah Khan (PMS BS-19), Rogsto.,. 3D
Additiorial Secretary/Secretary NMAs, iyt iio oMLY
-Board of Revenug, Revanue & Estate Dapartment. 0&1;,,,,,;2'?{
' ) (A,

SUBJECT.

Dear Sir,
| am directed 1o refer to the subject noted above and to inform that in
pursuance.of Order dated 11.10.2023, passed by the Khybar Pakhtunkhwa Service
Tribunal in Service Appeal No. 7890/2021, Establishment Department processed
- your Departmental Appeal and: the Chief Minister, Khybe‘r Pakhtunkhwa (being

competem,Aumodtyjﬁzegreuediﬂwa same;: belam not:covered under the: ru!eslponcy.
please. ‘




/

GOVERNMENT 0F¢4¢( MQ

- KHYBER PAKHTUNKHWA
) £ 5 + ESTABLISHMENT DEPARTMENT
1; Dated Peshawar, the January 12, 2023
L‘"f. & .,;*‘W "'\‘." P NOTIFICATION

0.SO(E-1ERAD/5-1/2023 In pursuance of the Judgment passed by
the Khyber Pakhtunkhiwa Service Tribunal, Peshawar in a Service Appeal
No. 946/2018 dated 27.0?.2021-3!16 on the recommendations of the Provinial
Selection Board, in its meeting held on 18.11.2022, proforma promotion Is
hereby granted to Mr. Asadullah Khan (PMS), Additional Secretary/Secretary
(NMAs), Board of Revenue, Khyber Pakhtunkhwa, from PMS BS-17 to PMS BS-18
‘w.ef 13.01.2017, subject to final decision of the CPLA pending in the Supreme

Court of Pakistan.

- CHIEF SECRETARY
- GOVERNMENT OF KHYBER PAKHTUNKHWA
ENDST, OF EVEN NO. - 4 ' :
Copy forwarded to ther
Senlor Member Board of Revenue, Khyber Pakhtunkhwa.
Additional Chief Secretary, P&D Department
Principal Secretary to Governor, Khyber Pakhtunkhwa,
Principal Secretary to Chief anlster, Khyber Pakhtunkhwa,
- All Administrative Secretaries In Khyber Pakhtunkhwa (concerned),
Accountant General, Khyber Pakhtunkhwa
Director General, Informatien & PRS Departmant,
© PSto Chief Secretary, Khyber Pakhtunkhwa,
PS to Secretaries, Establishment & Administration Department,.
. PS S5(E)/SS(Reg)/AS(HRD)/AS(E)/ DS(E.)/SO(E.IL)/SQ(I
» PA to DS(A)/SO(Secret)/Estate Officer/ACSO Cypher/Dy) Dlrector (IT) and
Director Protecol Administration Department..
12. Officer concerned. Adddienad Gesstany /il
13, Controller, Govt. Pﬂnﬁng Press, Peshawar,

SE&"PNQ&"‘?&”!‘-‘&“

PH’ No # 091-921052
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e, : " ' ‘.-"\;::'~
e Cage ydgemens Y . o ' : itp:/iwww blsbem.com’Lathline/:aw/conreritzl.usb?Casc’z

.,_._. :: ». » :.,’ : l«'/ S
i 2007 SCMR 13ss T ,,

‘[Suprg_tﬁg.:éij,ﬁrg of Pakistan]. .= - - P T e

cuo. . Present: Sardar Muhimmad Raza Khas, Falai Sher ‘arid Rejs Fayyas Ahmiad] JJ -
S T RUCRCTRNE IR S S SR # A 3

" CHIEF SECRETARY, GOVERNMENT OF THE PUNJAB and others--.-Petitidners

NUHAMMAD ARSHAD KHAN NIAZI---Respondent . .~ . °

S0 L Civil Petitién'No.788-L 6£2006, decided on 20th December, 3006, - . T - v,
.7 . {(On appea:l':_froxjf-'the j‘ﬁdémént, dated 28.2.2006 of thé Pu'njla.b Service .T.ribu.qal, Lailhofe passed.. .~
AR ' inAppealNﬁ:?lS? of 2005).. DR : - . A

. 21
‘ N e,
o Civil Service™--

----Promotion---Pendency of inquiry against civil servant---Selection Board deferred case.: -
of civil s¢tvant till finalization of inquiry --Promotion of junior officers on ofﬁc‘ating basis "’
<. o in BS-19--:Civil servant was exonerated from charges in inquiry, which lasted for 4/5 .
T years, during which period ‘he reachéd maximum stage of BS-19---Civil' servaht in such ..
s circumstdnces was entitled to pro forma promotion---Junicrs. to civil servant: were 'al!owedl
T . move-over t BS-20 and their pays were fixed at higher stage---Civil seérvant had been : -
-deprived’ of 'such benetits---Civil servant prevented to_perform duties in higher post to
" which he' was entitled---Civil servant-had to be paid salary: for higher post for the period:" ...
- he was not-allowed to' perform duties of such higher post---Department should have. " .
. - completed inquiry within 'p'r_esqribed period-aibela'y in. concluding inqujry could not be -
oo (/ atrributed:to’ civil servant nor could legitimately be.made to suffer for lapses on.the.

part of. ,depq‘_r.t;ment'_-'.-'H_e!d};"ci.vil, servant, " in circumstances, .was - entitled . tof’]
" promotioti-ffom.the date his jiuniors were promotéd. R B
©" The Prévi;h’ce'-. of Punjab tiér_ogghf the- Secretary, Ser\;icés and Genpfa!_ Administration,
' Lahore v, Syed Muhammad ‘Ashraf and others 1973 SCMR 304 rel. P P
.+ .7 Muhammad Hanif Khaﬁéné,.

'Additiou'al_AdvocéiééGe'n'e.-.ral,'_ Punjab for_Pe'ti_tionefs; o
~ Nemo forRé;g‘péndent. S e
ORDER * .0 " . . o |
RAJA ﬁAYY_AZAHMAD,"'I.-'.--'ReSpohc'Ient'.Mu‘han;mad Arshad Kha : 15 .
. ptomotionl.-gs’,querintendin:g_ Engineer (B-19) by the Provincial Selection- Board .in its L
. meeting 'h;»ld on 28/29'March, 1999 but-his case- was deferred till:ﬁnalization- of. the
. inquiry pending against '.l*z_im,,:'hbwq.velj; three -junior- Executive Engineers were -(yen:
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i e -'p'ro.mo_t'é@l;dn’fofﬁciaﬁﬁgfba‘s'is_.' The ‘réspondent reached to the’ maximum-stagé of BS-19.
S before 1-12-1995 and his case-was that had he been promoted as Superintending Efgineer in ..
bl imde-he would. have béen allowed move-over to BS-20'w.e:f. 1-12-1995; as officérs junior to:
CUn T him had beeri allowed thése benefits and their pays were accordingly fixed at highér stage.” -

et

20 'Befote us, it has:been admitted- by the learned Additional Advocate-Gieneral thwt—"
. .the' inquiry ‘pending against the'said-respondent lasted ‘for about 4/5 years and evéntually,
he was:exoneratéd of the charges.and also it could not be denied that sdid-restdndépt had -
“suffered.reurring finadcial loss, who was -promoted on regular basis a3 Su verintending. - -

Engiheer on 22-5-2000 after having been found innocent and exonerated of the charges vide -
“order 'datéd:9:2-2000. It'is also not denied that in certain.circumstances and evenhualities, the
» - Clvil .servants.are éntitled to pro forma promotion: but as’ the case of the
P a \respphdépt Wwas then pending he could not be considered under the new Pro form Promotion
" Policy, which even in a fit case could not be made applicable effective. from the back date
' except un@ép the policy then in .vogue. - : S '

" In view of the circular dated 16-10-1973 regulating the of pro forma promotion entitles a -
- civil servantto claim _fb; pro forma promotion if he had been facing a departmental enquiry.”’
at the relevant time as in the instant case. Therefore, the matter regarding his promotion
was deferred but finally as.abovesaid he was exonerated and declared ‘innocent. The .
- rclc‘\(‘ant; extiact of the“abovesaid ¢circular letter has béen reproduced in thqjudgmep_t im;rugned_"
*heérein. ’ ' i : o ‘ Py o

- 3. It i$ not disputed that juniors to the respondent were allowed mové-over to BS-20." |
~.. . and their pays had been fixed at higher stage, whereas; the respondent s above mentioned .
- deprived of these benefits. In view. of the law laid ‘down by this Court in the case of The-.: °
+ Province of Punjab through the Secretary, Services and General Administration, Lahore v..." .
. ‘Syed Muhammad Ashraf and others 1973 SCMR 304 when a civil servant is prevented to~ °
.. perform duties. in the higher post to which he was entitled he had to be paid salary for the
.7 " higher post for the period he was not allowed to-perform duties of that post has-correctly..”
been: followed by the ‘learned-Tribunal in the instant case.The contention-of the.learned
Additional Advocate-Géneral that since during such period the petitioner did not perform the
' duties of:the higher post he could not be found entitled ta such benefits is absolutely without any . .
‘substance; rather; misconceived in view of the ruled laid down by this Court being’ gonsistently '
‘followed, -.v..v - - : o . . T T o

‘ ;

. © 4.'The domestic inquiry-initiated against the respondent should have been completed within " . °
.. - .- the prescribéd period, as.ényisaged under E&D- Rules, Wwhich the Department had failed to’
5 conclude. within the pefmissible span of time ant the delay in concliding the same. could " .-
not be attributed to the respondent nor could he legitimately be madeé to suffer for the =~
lapses on the‘part of the Department, which eventually precluded him to further, promotion - . .
and to_the benefits of BS-20 granted to the officers junior to him, hence: in such circulnstances, it- - -
was rightly concluded by-the learned Service Tribunal that the respondent was f:n'fit-led to
promotion -from the date 'his Juniors were promoted. The leamed.A‘dditiona}

Advocate-: - -

General"faﬂég to dislodge the law-applied 10 the case of the respondent in the given.
. undisputed 'facts and circumstances of the case to which no exception couid be taken. -
. No substantial question of,law of public importance could-be raised so as to call for any - -

interférence- in the impugned judgmen; by this Court within, the meaning of Article, 212(3) of - k

+
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1997 SCMR 28‘7

N4

| ht _': _][Supreme Court ofPaldstan]

:7; G A""‘.Present' Sarduzzaman Snddnqm and Muhammad Bashrr .
.:.‘Khan Jehaugiri JJ ' ‘
F "'MUHAMMAD JAN MARWAT and another---Pctrtroners h s -

. 1
'.<-

versus f‘ K : R , ) .
NAZIR MUHAMMAD and’ 17 others---Respondents :

":'erl Petrtron No ’76-P of 1996 decnded on 15th December 1996. .

g.

(i (On appeal frorn the Judgment of N W EP. Servrce Tnbuna} Peshawar dated }0 l 1996 passed in .
" *Appeal No 123/94) o

R ) i
(a) North-WestFrontier P‘rdvince’ Ci'vil Sé‘rvants Act (XVIII df1973)---

"-'-----Ss 8 & 9---Constrtutron of Pakistan (1973) Art212(3)---Promotron--Semorrty---le A
_servant's casg - was deferred by Departmental Promotion Committee while his juniors were . [

promored---erl sérvant ‘was subsequently promoted with effect from the date ‘when his. Jumors' '.
. were’ premoted-—»Crvrl servant's claim to seniority was accepted by Service Tribunal and he was_‘ :
~ assigned seniority to his Jumors---Vahdrty---Nothmg was on record to indicate that civil servant was.
superseded ‘when his juniors were promoted to Grade- 18--Civil servant's case: havmg been deferred

when his j JllmOl'S were promoted and he having been subsequently promoted, he would rank senior to
", all those persons who were. promoted €arlier to him but ranked j junior. to him in lower grade ‘when

-they were promoted---Semce Tribunal had; thus, - rrghtly found civil servant to’ be senior to
o petmoners who were adrmttedly Jumor to him in Grade-17.

L (b) North-’We’st"Frbntier.Province s‘emce Tribunals Act (x'vma 1973)----- n

----S. 4-—-Constrtutron - of Pakrstan (1973)', . Art 212(3)---Appeal ‘before.  Service
CotL e T|rbunal---Competency---Departmental representanonlappeal filed by crvrl -servant- remamed
-7 un-disposed. of for-a long time---Secretary of concerned department, however; informed Head of

. civil servants department through letter, that representation/appeal of civil servant had befn turned -
' down---Copy of such letter was endorsed to_civil servant, who admittedly filed ‘appeal before- .

. Service Tnbunal within 30. days from-the date of such letter---Appeal filed before Service Tribunal
. was, thus, wrt}nn nme---Depamnental appeal of civil servant having not been’ dlsrmssed 0 gmund
of Im‘utatron, Servrce Tribunal could not have dismissed such ‘appeal -was not compelhnt---No

exceptron could be taken to order of Service Tnbunal decrdmg appeal of t:m] servant on
. ments---Leave to appeal was refused in.circumstances. . ' '
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A zati Igbal v WAFDA 1995 SCMR. 16 and Anwar Mubiarimad v, Gensral Manager, Pakisten
" Railwdys 1995 SCMR 950ref. -, - <, L oes Ll? :

fbrv

..‘A.

; L . -.:.' . ;.:' . ":..‘. ) ~" . ‘_.fl.‘l 2 .. -. .“": i .H_: . . B ‘».- ~ . ‘: - ) .»_.-'.*"-‘:"_;‘-.‘ . .,A: '
.+ .~ Qazi-Attiqur Rehiman, Advocate’ Supreme Court and Abdul Hamid Qureshi, Advocate-on-Récord
<+ Petitioners; 5540 - SRR AR st e

‘ eeoe MPE * PR ' ' - v,
P ; ' 0 ' . . - e,

N L M. Sardar I(;hh;f'i;fjkdyocatc.._sixpreme Court ahd.M._S.‘Khattak;: Adyoéatc-orjiReébrd‘fd} Regpondent
- .. L :"', NO‘ 1' . ﬁ"“:..-“‘ .": LI .I_ ., . L v oA R . . . ) ) . .
ST TRt ' S

*Date of hea;iﬁg:; :I"Sth'Deceml;i;r,"1996.

R SA.ID'UZZAMA:I{I.SIDDIQUI,' J.-=-The petitioners are seeking leave to appeal against the judgment
© L of Ne-W.EP! ‘Sejvice Tribunal dated 10-1-1996 whereby the learned Tribunal accepted - service
.+ appeal filed by réspondent No.! against the departmental authority and held respondent No | eligible
-, for pro forma'promotion w.e:f. 15-9:1985 and also declared hirh seniof to respondents Nos.5 10 18. -
: 2. The adnﬁﬁéé}jj‘:}cﬁition in the qasé is that respondent No. | was-serior to tbé petitioners inthe'lower
. grade namely, ‘grade-17. The plespondén't No.l was considered for pfdmotiqn alongwith the pétit_ipners -
and others but his'case was deferred by. the Departmental Promotion Committée (DPC) yvhfile_: his
.7 juniors were promoted to the next grade on 15-9-1985. The respondent No.l Wwas also subsequently
"o " promoted fo-grade 18 w.e.f 26-3-1987 vide notification dated 26°10-1987. The respondent No.l ..
made a represeritation to the deparimental authority t6. give efféét to his promotion to grade-18
either from 10-8-1982 or 15-9-1985, the dates on which persons junior to him weré promoted to
+ -grade~18. The departmental authority finally’ communicated respondent No.] on, 6:2-1994 that his

) répreéent,atlidn‘;for‘ ante-dating -his promiotion has not" béeh:aqcéﬁ;ed where after respondent Mo.]

) preferred appeal before the,S'erv"ice Tribunal which has been accepted. LA

" 3. In seeking leave to appeal, the learned counsel for the petitioners raised two-fold contentions. It is
. furstly, contended that respondent No.l was considered by the D.P.C. and he was superseded when . g
* his juniors were promoted- to ‘next grade namely grade-18. The second contention of the '.le'arned e
.~ coynsel for the petitioners is that respondent No, | failed t¢ prefer service. appeal before the Service
Tribunal within limitation prescribed for filing of appeal as he-could at the most wait only for 120
days after filing :departmental -répresentation for Submitting his'service appeal before thel Service -
+ . Tribunal. The contentions raised by the learned counsel for the petitioners have not impressed us. °
“n 4. The }earngq::flir'ibunal categorically held in the 'impugned judgment after perusing the minutes of .
- - Provincial Selection-Board held on 3:8-1985 which were summoried in the case; that the &ase of
~ respondent Neil for promotion to grade-18 was deferred. The lear‘ned.cou{isel for the caveator has
-also drawn ous -attention to the parawise comments filed by the department before the leamed -
- Tribunal wherein' the allegation of respoindent No. I that his case for ‘promotion to grade-18 was only
deferred by the:Provincial Selection Board was not denied. There is nothing on record before us to
. show that resbbﬁden; No.l was superseded when his juniors were promoted to grade-18. As thé case -
~of respond'en?i.'.Nb.l was deferred by D.P.C:' and he was_subsequently ‘promotéd, according to
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,"T‘well settled prmcrples of semortty, respondent No I would renk senror to all those persons who were ...
o promoted earher tohim but; ranked Juruor to him in the lower grade from where’ they were p*omot°d
We; therefore dé not find” any &rfor in the order of Tribunal'in decléring respondent No.l'beriior 10 /
Lol Uhe petmoners and .other prrvate respondents &s admittedly 1espondent No, | was senior to_them i

... the néxt lower grade namely, ‘grade-17. 'I'he second’ conténtion of the learnéd counsel for th
... petitioners is ikt the appeal before the learned Tribunal was incompetent as it was filed Jong after’
. makmg the representatton to departmental authorrty by- the ‘réspondent No.l: It is: contended that .

% under the law; respondent No I'should have approached the Service Tribunal wrtl'un 30 da sof the - -
R expiry ¢ of the perrod of 90 days from the date of filing of the dépaitmental represent‘atron/I ppeal, if - .

““'the” same’ was ot decided: Thé' record produced- beforé -us -indicates that" the dep'lrtmemal
. representatron]appeal filed by ' respondent No. | remained un-disposed of for.a long time.. However '
 inreply to 4 letter sent by the Chief Conservator .of Forests; N.-W.F.P. to the Secretary, Forestry,_
- Fisheries and Wlldhfe Department Governmenit of N.-W.EP. on 6- 2-1994, the’ latter infotmed: the
Chief Conservator of Forests that the appeal /representation. of respondent No.I has béen turned . :
‘ -dowii..The coPy \oﬁ’ this letter was endorsed-io respondent No.-1'on 29-3- 1994.1t is not- disputed that
¥ from'the date- of this letter the appeal filed by respondent No.. I before the Tribugal, was withifi time. )
"+ I’ the case.of, Zafar Iqbal v. WAPDA (1995-SCMR 16), this Court -while considering the period of |
L ~hrmtatzon wrthm whrch an.. aggneved crvrl ‘servant could ﬁle appeal before the Servrce ’l‘nbunal
- observed as' follows = : :

S, lt seems that sectron 4, Servrce Tnbunals Act,.prescribes two penods of lnmtatlon for preferrmg .
- appeals:to the:Tribunal. An, .aggrieved civil servant can come: to.the." Tribunal after, his appeal for - w ', ;
" representation before the department has ‘been drsposed of, or, he can wait for the ‘decision 6n. his -
: - departmental’ appeal for 90.days and theén file an appeal before the Tribunal"without waiting any
-+ further; in this'case the appellant chose to’ wait ‘for the final decision-on his’ departriental appeal’and -
..he hled the appeal before the: ‘Tribunal within. 30 days :of, the - commumcatron of the order -of the .

.‘,ff } reJectron of his appeal. [t i is to- be.noticed that even though his appeal was rejected on'30-9-1986 the - .
I order of re_;ectron was not commumcated to him till 21211~ 1986 and he preferred the appeal before » i
the Tribunal. on'4-12-1986: In the crrcumstances his appeal could riot be dismissed oni -the ground of .

limitation. Accordmgly, we accept this appeal, set asidé the Judgment of the learned Tribunal and -
direct that the appellant s appeal should be dlSpOSE:d of in aocordance with law '

1 ‘“l t

. Sm‘ularly, as the departmental authonty has not drsmtssed the representatlon/appeal of respondent
‘No. | on the! ground of llmltatron the Tribunal could not dismiss the ‘appeal of respondent No.T hs not -
competent, -see: Anwar Muhamrnad v. .General Manager, Pakrstan Railways: (1995 SCMR 9)0)

‘”Therefore no: exceptron could be taken to the order of Tnbunal decrdmg the appeal of. r_espondent
'Nolonmerrts u Do . . L . . o

- “ - . - M - ~~.l.
. ; . PR . . I . 0

S. No case 1s made out for mterference wrth the order of Serwce Tnbunal

L _'j The petmonxrs apcordmgly, drsrmssed and Ieave is refused

§ fAA/M 3342/S _:'Iseaye'reﬁr's'edf g
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R "i"197'3"S('3'MR304

‘Present Muhammad Yaqub Ali and Waheeduddln Ahmad JJ

. .

!

C.P.S. L Al No 366of1972 e T L ; - e

i rhE PROVINGE OF T PUNJAB mRoucH THE N
.. 'SECRETARY; SERVICES-AND GENERAL. ADMINISTRATION

LAHORE~-~Pet1t10ner St _ _ . o ‘ .

" VErsus [ L
: Syed MUHAMMAD ASHRAF--—--Respondent .

C. PS L ANo .767ofl972

TI-IE PROV'INCE OF THE PUNJAB 'I'HRO UCII TI—IE

SECRETARY SERVICES AND GENERAL ADMINISTRATION

LA

' . LAHORE- Petltloner e - Sl P . \

versus - -

 Syed MAZHAR HUSSAIN RIZVI AND 2 OTHERS Respondents

CCIPSECA No 79of197_> e "

. ThE SECRETARY TO THE GOVERNMENT OF WEST . |
* PAKISTAN'(NOW PUNJAB PROVINCE), IRRIGATION AND
- POWER DEPARTMENT LAHOR.E---Petnttoner .

- 'yersus. '

‘ MUHAMMAD SHAI‘IQ Respondent

R e Date ofhearmg 25thApr1| 1973 e S ) I e

Tellef3 T

,Cnvd serv:ces Arrears of salary- CMI servant for no tault of his own, wrongly preventcd from™ -
4 u:ndcnng serv1ce to State to hlghel post:to whnch he was admmedly cntltled Should be glven sa]ary T

g Clwl Petltlons for. Specxal Leave to Appeal Nos 366 367 of 1972 and 79 of 191.> demded on 25th :'

Apul 1973

(On appeal from the Judgment and orders of the Lahore ngh Coun dated the 12th Ma¥ 1972 in L L
P, As. Nos 68 and 67 of 1972 and W. P No. 1691 Sof ]968)

RN

tor the hlgher post

B E Kamal Mustafa Bokhary, Assistant Advocate General PunJab (Mohammad Ashraf Advocate wnh':: T

hlm) mstmcted by Sh. I_|az Ah Advocate on Record for Petntloners (In all the Cases)

Nemo for;.Respondents-

ORDER B P e e
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UHLTC ) WAHEEDUDDIN AHMAD, J..--This order will dispose of Civil Petitions Nos. 366 and 367
- 1972'and: 79 of 1973, in’ which common question of law is involved. e

iRt

war servicg during the Second World War. On their representatjons, the seniority and other benefits
* " under thé ralés relating {0 concéssion of war sérvice to-ex-servicemen was'made. It was ordered that

« . . respondéntin Civil Petitioh No. 366 of 1972 will 'bé tredited as substantive permanent senier clerk <

" from the:I4th October 1955 and as Assistant from the 3rd of August, 1960 respectively, His salary as -

w.’ . Senior Cletk and as an:Assistant will.be fixed from the date of his promotion and he shall also be "
entitled t6.the. rrears of pay on this accaunt, o Lo : N ¥ .

L ... The respondetits are members of the Miniiterial Services of the Punjab Province who had rende’

]

o
!
S

* In'Civil Pefition No. 367 of 1972, the respondents were fourid by the petitioner to have been deemed :
to be appoirited against reserved vacancies and thus éligible to the: benefit of their senionty on =
)  account ‘of, their war service in accordance with the provisions of the Punjab. Government Service - .
T (War) Aﬁflei_;h"glmcnt Rules, 1943, read with the Punjab Government Service (War) Amendment Rules :
o (West Pakistan Repeal) Ordinance, 1963 and an order was passed on the 27th June 1968, vherein
. the dates on which they would have Been promoted to higher ranks, if their. war service had been
counted 'towards the seniority from the very beginning, were indicated and the dates of pro forma
promotion ‘(Sﬁjthat'basis were also mentioned. ' c L ’ S

'In Civil Petition No. 79 of 1973, the respondent claimed that he was employed as a temporary Clerk

with the Controller of Military Accounts on the 12th November 1941 and ‘was relieved, on the 26th -
'November 1946 for takiig up appointment as Second Grade Clerk on the 27tk ‘Novembel 1946 in the " -
Irrigation Department of the Punjab’ Government. He made a representation to the Deparfmental =~
Authorities for the grant-of war service benefit to him. During the pendency of the writ petition, an .
order was passed by the Secretary, Irrigation and Power Department-1s March 1969, hllowing the: . -
responidént the benefit of war service from 12th November. 1941 to 15th August 1945 agsi‘gning him;":

. seniority in'accordance with such benefit as also allowing him pro forma dates of promotion with the,
direction that his pay in the grade of Assistant and Supérintendexjt will be fixed with refércnce to the- . -
assumed dates of his promotion to the said grades. : T

LIS

In all the petitions, the petitioners allowed the arrears of pay-for the period for which the respondents.
actually petformed the duties of the respective posts from the assumed dates of appointments. The . -
. respondents challenged this order in Writ Petitions Nos. 129 of 1967, 716 'of 1967 and 1691-S of-
o 1968 respectively. They claimed arrears of pay on the basis of assumed dates of promotiphs: In-Civil . . -
. * Petition No..366 of 1972, the order dated the 7th August, }965 was amended bx.atfothgr ‘order-, .
- passed on-the 26th March.1966. The effect of the last mentioned order was that the respondent was .
- held entitled to the arrears of pay only for the actual period. of duty performed on the higher posts. In. 7
Cou . Wit Petition No. 129 of 1967, it was held that the respondent was entitled to receive RS, 11,671.78 i
nqinhsthé‘_"a'gribunt already’ paid to him towards the arrears of salary. Writ Pefition No. 716 0f 1967~
was alsc allowed on the-11th February 1971, It ws held that the respondents were entitled 10 arrears - -
- of:pay’ag ..cl”gfimed,by them; Writ Petition-No. 1691-S of 1968 was acce}ited on.the ].2t¥1 December-
1972. . o ; S : R S

< .

Loglemie 1

The responderit was directed to tectify ‘the mistake in assumed dates of liié‘bfdxiﬁot_ib

4 : A s and dlso’ . .
csito. allowing him the benefit of salary for'thé posts to. which be is presumed tg havé,_been_,prorﬁoted under ...
R these assumed dates taking the-31st March 1946 as the terminal date of war service. - o

’ . L. . - |
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, ,;.'Th'e.;pgﬁ;i_gnéts‘_éhauengéa-t;ié;ﬁfsr‘two‘ orders in Letteis Patent Appeals Nos:67 and 68 of 1972 and Ny
both ‘of them:wére dismissed by, order dated the 12iti May 1972, The petitioners seek permission to.. -

*Cfiléan, dppeal against the:said order passed in the abové-mentioned appeals sarid Writ Petition No; * -
OIS af1o6s T oo T TR APRERS Sand Wt et e

L

A M, Kamanustafa Bokhary, '_l"eig_fr'ié‘d'AééiSt?pi'Advqc?ié‘Qén@;a; for the petitidnéys_,- hé;é'..éopteliiden'{.’ .
ST that the . Highi- Gourt hag’ not propetly ‘appreciated: the. points involved * in- these cases' and the ",
- resipqn@!ént;s.:yvere not .entiﬂg‘d'to‘-the arrears of ‘salary in the grade against' which they have never- -

any shog}igquse notice to. the respondent. This order, therefore is a nutlity ix:ithé €ye of law. Tn_ view. |
of this the-Department was bound to pay him salary as-Senior Clerk and as an Assistant te he fixed .-
. from'the date of his promotion in view éf the-order dated the '7t'h:A1i_gus_t'l965¢. : " B

Lo mo fault ofhlsown is~'uifon‘gly:preVehted from rendering service to the. State in_the higher post to
: which hé is.';_'ad mittedly entitled he should be given salary for-the higher post.- .~ .:

T In Civil Pefition No. 367 of 1972, we agree with-the High Court that in the case of a:servant wao, for.

s - - Leave refused. o
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B [Supreme CourtofPaldstan] o o s SR

; . Present' A_;méllen, Abdul Hafeez Memon and Mulchtnr Ahqu Juenjo, JJ

) verSus o

: IT TIKHARULLAH MALHI---Appellaat

" Civil Appeal No 834 of 1993, decided on 23rd April, ]997

" http://www.plsbieta.comvLawOnline/law/conteni2 1asp?Casedes

.

19985 C mi"‘fiss |

: u!

.....

.CHIEF SECRETARY ‘and another--»Respondents

o0

(On appeal ﬁrom the Judgment dated 12-4- 1993 of the Smdh Serwce Tnbunal Karachx passed in
Appeal No: 35 of1992) S -

[
s
|

(*n)SmdhsznlServantsAct(XIVofl973)-- _ , o |

----Ss. & & 94-—Const1tut10n of Pakistan (1973), Art212(3)-~-Semor1ty-~Prornot10n---Demal of -
semouty/promotlon---C1v1l servant's Departiental appeal relatmg to his- semonty/promotlon was

accepted aﬁer his retirement---Civil servant Claiming back beneﬁts---Entltlemem-- Leave to .-
appeal was' gramed to consider as to whether civil servant was entitled to any- fmancnal beneﬂts

) HOW1ng frorn riotification a331gnmg hlS semonty m absence of retzospectwe promonon

" (b) Sindi Civ.il Servants Act (xIv of 1973)---

----Ss: 8 & 9---Civil servant---Denial of semonty---Promotlon---lssuance of notification in-. - .
pursuance of civil servant's Departmemal appeal whereby his’ entxtlement to semonty /promot:on was’ . -

.accepted»—-Clvﬂ servant having retired by then, claimed financial beneﬂts ﬂowmg from' honﬂcanon
assngnmg tum semorlty in absence of retrospective promotion---Relevant nonﬁcat4on uvodld indicate "
that civil servant would®be ‘deemed to have been promoted when his junior- was- promoted---le i
servant. would “thus, be entitled to financial benefits, from the date when -he should have been -f [
promoted up: to the date when he was actually promoted---Civil servant havmg unblemished record -
-of service and his ACRs. bemg good, he should have been selected for higher post on accoumt-of his -

" seqiority- cum ﬁtness--~Department concerfied * was directed ' by Supreme Court to jblace civil

T -servant's case’ before Departmental Promonon Committee with all relevant- ACRs;, which would
. consider cwﬂ servant's case for promotlon and, 1f found fit, he would be: entltled to ﬁnan 1ai beneﬁts

- arlsmgtherefmm

PR

Province of the Punjab through the Secretary, Seivices and General ‘Administration, LahOre 'v. Syed” -
Muhammad AShraf 1973 SCMR 304; Syed Sultan Shah v. Government of Baluchistan and another

. 1985 SCMR 1394; Mrs. Agéela Asghar Ali nd others v. Miss Khalida Khatoon Mahk and others .

*  PLD 1991: SC 1118 and Abdul Jabbar Khan v. Govemment of Smdh,throug,h Cluef Secretary, o

1 of' 5

"Karachl and 5 others 1996 SCMR 850 rel

+2/1/2021 10:37 F
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' . ‘M;M.. Agil, .}&d\?‘qéate Supté.rh;e‘,'Cdi}rt_’a'n'd N.C. Motiani, Agi\}dcétezbn-Recofcé'fof:"App' ant. .

F

S .

. Mt Aliad Khan, AddlA.-G., Sindh and'S M. Abbas, Adyocaté-on-Récord fof Respondénts.

"l Datcathesiing i A 1997,

AJMALMIAN, J.--~Ttiis'i§ an appéa"-l with the leave of'.thj‘s Court agaiﬁsi the vjudg'men.t,datgd'f
12-4-1993:passed by the Sindh Service Tribunal, .~ .~ . . . :

L . Kérachi, hé;éifi;ﬁer refgrréa to as the Tribunat, in Appea'i No.35 of 1992,.ﬁled by the appe_:J:lam‘ for

e claiming back.benefits, dismissing the same. , g

. ‘:,7-;;'. . t P
2. Leave to appeal was granted to consider, as to whether the appellant is entitled to an'y financial ..
T k. . - . .- . M N
benefits flowing from the notification’ dated 29-9-1991 assipning him seniority in the absence of . .
retrospective.promotion. ..~ 1 - - ' . S :

3. The briéf fa’éts are that tl{e appellaht held three years’ Diploma in Civil Eﬁginéering. lie'joined the
Provincial Sérvice as an Overseer on 8-11-1952. He was promoted as a Sub-Divisional Officer on .
'18-5-1954.°0n a reference from the -then Provincial Governmerit of ‘West ' Pakistan, -the . West
'Palgistan'Piipl‘ig‘ Service Commission had agreed to the appellant's promotion. to ‘the unclassified B
. " gazetted post. of Sub-Divisional Officer up to 16-8-1964 .and_Class I post. (temporary)_from * . .
- 17-8-1964. I’t' v;v'as the grievance of the appellant that his corr'ét;t seniority was riever detefmined. He.
- continued to-make efforts for getting his senjority over all those persons who at the timé of their
~ appointment as well as cohfirmation in service did not possess the prescribed quelification, It seems. - -
- that in May, ';1'§'90,» the appellant came to Xknow that his appeal dated 27-1-1981 had been accepted -
by. the Chief" Secretary. the decision in respect of which 'vas'conveyed to. the appellant through .*
Memo. datéd: 1-10-1990 by the Secretary, Communication arid Works Departient. By the aforesaid -
Memo, S & GAD's advice dated 14-4-1990 was forwarded to him’ indicating that his-appedl had been
allowed and he ‘was assignéd seniority over all those Assistant Engineers who acquired the i);egtéribcd .
X .qualiﬁcatiéh:bf; Diploma after his" appoirtment. Pursuant to- the above advice of S.& GAD; the‘ N
. appellant -was:assigned . séniority’ immediately above Mr. Dattar Dino Shaikh;, XEN through .
" Notification dated 29-9-1991. The aforementioned notification was issued after-the: apﬁpll'an'p had . .
" - already ijet_ix‘éfl:f:rcim serviée—*qh‘l 16- 12-1990 on rea‘ching'the' age of superannuation. > R

P 12-]0--199‘1"=.;.o; the /Secretary,'~Cominm1ication“and ‘Works Department, .praying for a!lowmg the
.~ benefits accrued to him from the sdid Notification. However, his request Wwas not acceded to and he . .-
o was accordingly . informed | by the Communication ‘and  Works Department's ‘Merho. . dated -
"‘2.3-‘112,-1_9‘951:’;':'.".:"&?er_;hat the appellant preferred a departmental appeal without :-any".s'ucce‘s"é":as_ the - .
. same was rejécted, on 24-321992. He filed the aforesaid service appeal on or about 25-4-1593 in'the
- Tribunal. Hoiwéver, the same was dismissed for the following reasons:-- ¢ SR g

" 4. Upon. receipt of a cob)} of the 'abqile_"notiﬁcation-,' fhg:. ,‘a.\;.)pellant made an application dated
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o - ','Q’ii_ﬁl;_s"_;‘péfusai, zt wais"_réygqged' that  apart’ ﬁ-'qii} t’jxgi_t’ioi;,.gf “his :'.s_eni‘o'rj_'ty, _ihe’ ‘ap'p'e'il.a’n‘t, Yad *

1+ - prityed for-retrospeCtive promotion also. Inthis connection. the relevant portion of the eppeal - .
- isveproduced asunder-- " T o

-~ . ™18 The fél;l'c;s'&'hig relief may be ganted fo met-- -t - o R @‘ % )

i)

!

........................

. A.,'!?_a'f' the app_el_la‘ﬂtf!lic' given -p'rdmc;'tio‘n to BS-18 as Ex’épuiiy'e Epgineer énd';p:omdted :
.  retrogpectively with effect from the date when all the abovenamed his other juniors weré
- . promoted in BS-18. - S

’.

.De,sﬁit,g his specific:réquest for retrospective promotion to BS-18, the ordér pas;se'c.i on the "-.
appellant's appeal. was silent in this regard, and sum omiission amounted to rejection of his -
request for the said promotion. 'this being the position, the appellant should have preferred .
depditmental appeal againist the order dated 14-4-1990 relating, 10 retrospective promoticn, .
-Bu_t_" hé_'chose to ignore that aspect of the said order. Having adopted such attitude’ the
aﬁ'pel,lént was not entitled 'to agitate for his retrospective promotions in his subsequent . |

' dépagtngental appeal filed after about two years, on 22-'-.1_- 1992. Because it was al_so_baxie‘d‘ by

e th"e_"pr_inciple of res judicata. For thesé reasons weé -find some force in-the argument-that the

L appealiwas time-barred. - SR N

The’ ﬁps’h_ot of the abdve discussion is that appeal must fail. Accordingly it:is dismissed with.”
'no order as to costs." - - e B ST A

Thereiipon, _iﬁq appellant filed a petition for leave to appeal w}uch was granted.to g::orisidéir the above
question;_.:. :. 'l '.» R B L “ R K L I L. ; ., - . ‘ .

5. In.support-of the aboveé appeal Mr: M.M. Aqil, learned Advocate 'Supreme._:Court‘ for thé appellant, ",
haé‘vehem‘énily contended that sincé thé‘c[epart:ment rectified its legal error in- fiot gsSi%’pip‘g proper.. .
seniority for o fault of the appellant by -issuing the aforesaid notificatiori dated 29-9-1991 whereby , .- *
‘.. .- 'the appellaiit was given seniority immediately above Mr. Dattar Dino Shaikh, XEN, he Was entitled -
Vo ' toall the finaricial-benefits which would have accrued to him if he‘would have 'been assigned correct -
seniority at th& proper time. To reinforce the above submission, Mr. M.M. Aqil has also.tirged that a- o
‘civil servantcannot be made to suffer on account of inaction, omission or error. on the jpart of the - -
 department cncérned. According to him, the appellant would have .been promoted .as XEN before - -
““Mr. Dattar Difo Shaikh, XEN over whom the appellant was given seniority. by the. aforémentioned . .
~ notification, and that the dppellant would have also been- entitled to have ‘been: co isidered for. ..
promotion‘asiSuperintending Engineer prior to his juniors as his A.C.Rs. were unblenﬁshenif. o
6. I’ support, of the above submissions, Mr. M.M. Aqil'has referred to the case"of The Province of |
the Punjz{bitlgiiou_gh the Secretary, Services and General Administration, Lahore v, Syed Mu_hamrnad

' . Vi ] - LY. e « . . - . . e v Lt
.". ’:%'
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. In the first c#ise this Cdt&f,’fWhilg declining leave-against the judgment of the erstwhile Higﬁ'Coﬁn ot~
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-Ashiraf (1973 SCMR 304), 1o the casé of Syed Sultan’ Shah.v.. Governmerit of Balochistan and
another (1985 SCMR 1394),.to the' case' of Mys. Aqgeela. Asghar Ali and others v. Miss Khalida
. Khatoon MLk and others (PLD 1991 SC [118) and .to" the case of Abdul Jabbar Khan #,
Governnient of Sindh through Chief Secretary, Kardchiand 5 others (1996 SCMR 850).

N
R T
ato

- West Pakistary (Lahore Berich), held that in the-case of a civil servant who, for no fault of his own,is .. -

wrongly .prevented from rendering service to the State in the ‘higher post to which he is-admittedly -
entitled,"he should be given salary for the higher post. : : C oL

[ i M

in the 'se;c" nd case, a Full Bencti of this Court headed by the then Chief justice, Muhammad Haleem,

.rei,Eerate@ the .above principle of law enunciated in the case of The Province of the Puhjab_ v. Syed
Myhaminad: Ashraf (supra) as under:-- ' o ‘

",7';;._ he law on the point has already been laid down by this Court in-The Province of Punjab
~v: Syéd Muhammad Ashraf 1973 'SCMR 304 and other connected cases in which pro forma =
promotion had been ordered and the pay was being denied. The argument advanced by the

Provincial Governmént- in those cases was also that the officials concerned were not entitled” _'

0. afrears of salary in the grade agairist. which they had never worked. This Court approved . -

 the vigw taken by the High Court that in case a civil servant, who for no fault of his own is .

. wrongly prevented from rendering service to the State in the higher post. The decisicn fully
governs the case in hand and the appellant was entitled t0 the salary in $pite of Fundamental
Rulé17." IR | : ' e ‘

B —_— : : S . N
+ In the third case it has been held by thig Court that a pro forma’ promotion from a date in retrospeét *

would entitle a civil servant to claim pay for the period he was improperly denied kis tegal right of ~

promotion; o I : '

- In-the last case, which is o:rpe" of the latest on the point in issue, this Court hgls héld as under:-;-

" 'f_’fhélafo;ésaid_q:laus;c (ivy of rulé 13.is the am'endjeﬁ version, which was so ‘amended by

* - Notification No.SOIX-REG .(S&GAD) 2/1/1-74 dated 9-9-1976, It clearly’ provides that a* |
civil servant, who: was not considered for promotion for any reason other than his unfitness © .
. for. promotion, is subsequently’ promoted subject to any order made by theé competent - -
authority in this ‘behalf for the purpose of inter se seniority .in the ‘higher grade, shall be
' déemed to have been promoted in the same batch as his juniors. If 4'civil servint, who has
not been considered for prometion at a stage and is subsequently promoted a:d ho order for -
inté{’se seniority 'has been passed: by:the competest authority, then such civil sérvant would
Bé_zli*;r‘lfitlé?d to have been promoted in thé same baich as his Juniers, meaning thereby that he
will maintain the seniority of his batchmates. Merely because of nor--consideration for any -
- reason, he will not be deprived of his seniority among the civil servants promoted in the same -~ -
batch, who may even be junior to him. The appellant was not considered as it was alleged
.that there was an adverse remark in his ACR for the year 1972.:The appellant challenged that .
this adverse ACR for the year 1972 was never communicated to him. The respondents have

- not brought anything on record at any stage to prove that such adverse remarks were duly -
communicated within the time contemplated by the Rules. Ndﬁ;communicatiqﬁ of adverse .
- remarks-makes the autheriticity of such remarks completely ineffective On the basis of such o

2 n-
¢

i
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RN B un-cornmumcated remarks a crvrl servant cannot be- sub_]ected to any adversé order !
S ‘ T'térefore the entire ground for not consrdcrmg the: appella.nt while: promoting r'PSpondents 3
o . Nos4iand $ was "completely without any basis and legal justific 'mon Rule 13 (iv) of the .,
L afore aid Rules is ‘wide enough as it speaks of non- consrderatlon due: to any reason, which. :" '

T - has not been Specrﬂed at all. The only restriction is-that the authorlty must pass an or dvr for
, mter se sentonty at the time of promoting out of turn while not considering a civil servaat for ..
any reason. The respondents have not passed any such order to cornply with thé provision of
'_rule l'3(tv) and ‘were, t herefore not-justified in -not consrdenng him. alongwrth respondents .

Nos; 4 énd 5. The appellant when ¢onsideréd and promoted in Grade-18, shail maintain his- -

semonty as prowded by rule 1‘4(tv) To this extent the appeal is al]owed nr S '

i . et

7. All. the above cases support the appellants claim-to the effect that he 1s. entrtled to the financial = .
" benefits on account of proper assigning of seaiority to him through the above notrﬁcauou it m’ty be -
observed vthat prior to his retirement on 16-12-1990; the’ appellant had already been promoted as -
XEN. Smce he was given seniority over Mr. Dattar ‘Dino Shaikh, XEN, through the aforesaid-

notification dated 29-9- 1991, it must, therefore follow that the appellant would. be deemed to have - -

been.promgted with Mr. Dattar Dino Shaikh as XEN The appellant would, hence; be entitled to the *

financial beneﬁts for the period commencing from the date when the appellant should have been ‘
promoted up to the date when he was actually promoted

8. As regards his promotron as.a Supertntendmg Engmeer we may observe that We ‘are conscious. of N "
the fact that it is-a selection post but at the same timie, we cannot overlook: tife fact that if a civil ¢
" servant has unblerrushed record of service and his A.C.Rs. are good, -he is norrnally selected fora::

Lo "higher post on account of his seniority-cum-fitness. The case ‘of Abdul Jabbar Khare v. Govemment'_ .
e of Smdh (supra) on all fours is applicable to the case in- hand. - We would, thérefore; direct the "
e 1espondent department to place the appellant's case before the’ Departmental Promotron Commrttee L
~Wwith all’the :relevant A:CRs, which would considér the appellant's case for- promotion ‘as &’
. 'Supermtendmg Engmeer Ifit forms the- vrew that'in normal course the appellant would have been- . °
o promoted as.a Superintending ‘Engineer if he would -have’ been’ given his correét semonty at the” - -
Cw " relévant time, the department shall give him pro forma promotron as a Superintending Engineer with
© effect, from the date when . his Juriior was promoted. as a Supermtendmg Engineer- before hrs‘*"

_ retifement or 16 2-1990 and would cause the payment of the; financial beneﬁts arrsmg therefrom
“The departrnent shall ﬁnahse the above matter within six months

-

-9 The appeal is, accordmgly allo»Ved in the above terms wrth no order as to costs sl

B - e ; '. :'.v' ..q,, ‘." [ _.‘Q.-. e - Lo L. .', e e e . '..1" ’
A AII 13/S* ' Appeal aé‘e_epted:

. e M . B T oot ~
o wL L. . . : . .- . . -
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*.[Federal'Service Tribunal}. .- T T o @Y
.- Before Gulbaz Khan, ‘Chiairman and Muhammad . Ayub- Khap, | ST v

L '‘Member - ' - . o R '

M: SAFDAR KHATTAK | -

Lo Versusloh . S
THE CHAIRMAN PAKISTAN INTERNATIONAL AIRLINES, o -
KARAGHI ind another T

. “Appeal N§: 331-P of 1997, decided on 12th March, 1999 -

(n) Civilisér¥ice-- -
. S

) -+-~ Proifgirha-promotion---Measiing and scope---Pro forma promotion ./ / . -
L was a défective promotion wherein an incumbent not for any fault on
: his part- was- denied promotion, inclusive of pending of departmenta] -
. proceedings-:-If, however, the incumbent was subsequently considered
and found: fit in-all respects he was allowed pro forma promotion

p seniority; etci'with all bénefits. - . ’
SEEEVICS o

‘e . AR ' . . -: . - - . . k bl - .. Lo :
(b) Civil sérvice==- = .. " D ‘

Tl s Res',t‘dg'egtion_,bf seniority as well as promotion---WithHolding of
L ' ﬁnémé"ial;béneﬁts---Valid'i;y:f-.-éivil'servant was allowed seniority as

' "well as highef pay group, but simultaneously he stood bereft of financial 5

benefits ;='3Validify--The¢ry and practicé must go fogethér, but civil © . L

servant “wés' theoretically allowed - facility but practically . he wads . L

./ deprived oflts benefits "‘véit_h.o_ut_.' whicly fsgid'bene'ﬁts-_ had bécome 7 o :'I -

/| meaningléss-=-Civil servant was entitled t6 be allowed financial benefits / T

. in circumstances as his seniority and promotion had been restored. . _ RSSEEE

. A.V.Issaés v. Federation of Pakistan PLD, 1967 Lah:159; PLD 1970 SC
415, PLD1973 Lah. 56; 1973 SCMR 304; 1990 SCMR 1693; 1993
PLC (C.S) 1057; 1985 SCMR 1394; 1998 SCMR 22373 1998 PLC

.. (C.S) 980;/1985 SCMR 1158: 1993 PL.C (C.8) 1404: PLD 1991 SC

1118 and.1998 SCMR 736 ref. . A . B . : :

" Riaz Ahmed Khan for Appellant. Mushtaq l-'lus;.sain.':g'han{' for
 Respondents; - - ST T

. Dite of hearing: 2nd Marehi, 1999
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2. The qi.i‘e'l’s";ipp_for consideration involved in this appeal is as ;o‘w_hether SR
tinancial bénefits can be allowed-in a case Wherein seniority as'wellas . =, -
promotidn hés-beéen restored but without financial benefits.'It is-a-case -

of pro'fbi'ﬁié promotion. Before discussion of thie factual and legal

aspects. it is advisable to réproduce below the impugned. order dated .' '

30-5-1997:::

“Subject: RESTORATION OF SEMIORITY AND: PLACEMENT IN
PAYGROUPIX. . . '

. :(13)‘ 'Wé;,are pleased to inform you that Maﬁagement'ilés_fcstored ‘-

- _yourseniority in pay group VIII effective 18th August. 1982 ; ‘:,-=

+ without financial‘benefits.

' (2)'By virtue of having restored your séniority as stated ‘above, -
you- are placed in pay .group 1X with effect from 23rd ‘August, -

1995.-without financia) benefits. You will,-howevet, recéive the

: NOtinbcr, 1996. 1 . -

. financial - benefits. 'of pay: group IX ‘with. effect from 17th

. (3 ;I.,Aé"t:ter'.showing fixation of y.dur salary in PG IX .sh:a.ll foﬁov;'.

L

The -Pakjé'téi_d International Airliries Employees (Service._a'ﬁd Discipline)
~ Regulations; 1985, govern the terms and conditions of its ernployees =

“inclusive ‘of pay’and allowances. Re‘gulétion‘ 23" relates to.pay and
- allowances. A scrutiny of this regulation' do€s not. cover the question
under consideration. However, there is no such bar to -allow pay and
‘ rospective effect. The Regulation
23(T) to-23(10) is silent .over. the issue. ‘Ante-dation of promotion or
other ‘fringe benefits “is- governed not by any specific rules and
regulations but the same is governed by a case law-developed due.to
frequent - pronouncements” of :the superior - Courts - specially the

" Honourablé' Supreme Court of Pakistan and now such pronouncement

has assumed .the status of'law and wherever considered appropriate is
readily -adhered to due to Article 189 6f'the Constitution of the Istamic

* Republic of Pakistan wlﬁ;h’ reads:--

"Decision: of Supreme

Supreme ‘Court shall to the- o .
" Court bindjng.on other ' : . extent that it decides a question of law
- or is based:.. e ' . T

189. Any decision 6f the

LT

’

i

A I http://Ww\if:pl'sb'eta-.comll'j'w(‘)'rﬂiné/layé/éorize"nt&fI'.asp?Case__é

/ é@ \  : "‘.

4 MUHAMMAD AYUB KHAN. (MEMBER)‘. -‘--Argilmgrpt-é't:{ailé been i
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Courts. .A:-";".“.:'; he
,law be bindingon Cee : UL

: od oo .. all'other Courts in Pakistéin." -

3. The, Résp'ondent-Corporatidn.ha_s hotly contested the-appeal and

denied the averments made by the appellant in his appeal so much so

that maniy. prelisiinary objections have also been-raised with respect to
the maintainabllity etc. of the appeal. Most ‘of these objections are

devoid of substance/law ‘and have beep raised for' the “sake of

“objectionis. :However, at para. 4, relating to pro forma promotion, it has

. -been stated that:--

“the. fappeal is liable to ‘be dismissed in the ex post_facto
_promivtion (pro forma) being subjective assessment of an
ndividual by the Competent Authority does not-creaté a vested
right for past financial benefits. " o : :

Simultahe'_.ou:sly it has also been averred at para. 5 of the comments that -

.the appeliant.has got no right to file the appeal due to the fact that the

 relationship tbetween PIA.C. and its- employees, inclusive of the

appellant, is;governed by the law of "Master and Servant" in which case

an aggriéved -employee can sue foi damages before a civil forum. Itis ..

*" not'a casé of reinstatement in‘service. It will not be out of place to state

30t'7‘

* that Regulation 89 provides a right of appeal to the Service Tribunal by

an aggrieved-employee of the Corporation which reads:--

. ."A;ii éa_;hpioyee aggrieved by an order.of retirement or removal or
any‘other order passed. by the competent Authority may. prefer
an appeal to the Service Tribunal established under the Service
Tribunials Act, 1973 (Act No:1XX of 1973)." S

(4 )

_ 3-A. It isinot for the first time that the question of pro forma promotion

etc. has. arisen but such matters ‘have_earlier also cropped up and
adequately considered and disposed of. There exist rich case-law on the

subject. s .

Cow

-, 4. Payment of pay and allowances was considered to be bounty of the

. State which-is no longer a case ithese days for the reason that much

water hds flown under ‘the bridge due.to enactment of. the Sérvice

P

. Tribunals Act; 1973, on the one hand, creating -a po‘nipetent forum for

1~edres,sal"'o}f ithe grievances of the civil servants, and, simultdneously,
baring jurisdiction of the civil forums under Article 212" of the
“Constitution Jof the Islamic Republic of Pakistan -and - also due to
‘msertionjbfi’éection 2-A in-the Service Tribunals ‘Act, 1973, with effect
from™ 10th * June, 1997, enabling all the employees. of the' State
Corpo;agio‘ﬁxsiSIat-Utory,B'odies,étc,,and..dedlaﬁng them “civil servants”

for the purposes of availing remedies relating io terms and conditions of |

P

t.
FE

upon or enunciates a principle of ..

2/1/2021 10:38
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their servick:
. statutory,

I

under Article 189 of the Constitution, In other words, pow every: matter

- meeds - . be considered perfectly in' " accordarice with the
" enactments/under the relevant. law in light of the case law enunciated by
the Honourable Supreme Court of Pakistan, It is an age of awareness

-~ and facility of even & small nature when allowed to-one person, is taken

notice of by’similar otlier aggrieved persons, who claim the same before . -
_the: competent forums: - "The".principle " that payment of pay " and

aliowan'cé‘s‘,,;\'&{as considered to be bounty of the State, as and when it was

in vogue ‘and:arrears of'pay were to be paid during the period when the

- incumbéntactually held the post but this doctrine stood* seriously

" 1970 SC:

' affected by-the ‘decision of the Lahore High Court in the .case of AV, -
Issacs visFederation of Pakistan (PLD 1967 Lah. 159) and.upheld, on- -

appeal, by '

wherein it‘Waéiobse'rVed that;---" .

o : http'://wgv'»'\glpllsbem.conﬂl.‘é
The most important factor in- determination” of these . -

ights is case-law: developed/enunciated by the Honourable .. - -

 Supreme:, Gourt of Pakistan which - gét -de authenticity/status"of Jaw . % -

he Honourable Supreme Court of Pakistan contained in PLD "

erson is kept .out of service for a period - of time, for no

wOnline/law/content? | asp?Cast

- faultof his own, ‘and he is prevented from serving the State he is .~ .

‘nevertheless entitled to the salary for the said period in the same . - |

| mARner as if he. was actually rendering service"

W}ulefollomng the said:'-'-d_éft:i:sif‘)::lfthe"y Hvoquurablc:Lah_oré ngh Court

. inthe casé réporfed as PLD 1973 Lah. 56 niled:---- -

",édhéét;ﬁéntly:‘ -'tl:ie::; - distinction _ made by o the
RéSpphdeht-GoVernment in-allowing the arrears of salary only =
for the period forwhi@:h the petitioners actuallj performed duties

i the higher post. and disallowing artears. of salary. for the =~ 0

remaining period runs. counter to

o the enunciation of the law
B maid."e{l?y the Supreme Court of P-akistgn. o )

- thé Respondent-Government granting pro forma promotion to

them and not merely to the arrears of pay only for the actual.

+ . periods of duty performed by them; in a]l the higher posts."- -

wsult will be that petitioners will be entitled to the full .
atrears of pay to which'they were- entitled under the orders of . ..~

. In1973 SCMR 304 it was held"by the Honourable-Supreme Court of

; the highej:

st but this judgment and 't‘hé:'éarling one i.e. PLD 1973.Lah.

view. for payment-of pay. - -

Pakistan that‘a civil servant when for no fault of his own was wrongly .-

. “prevented from rendering Service to the State in" higher post to' which he
Was admittedly entitled, should be-given arrears of pay of the-higher - '

. post from the: assumed :date of appointment. In “other words,. the. pro

* forma promotion was allowed while the edrlier f : y. e
.. against the higher post was from the date of assumption of the charge of "

L 20021 03
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' :Mnj;Milﬁ%l_r:rilﬁjad Akhtar,:.'Sdl"icitof,‘Ministry of Law and Justice Dii;ision, R
(1998 PLC’(CS) FST 980) was allowégi, pro forma promotion in'B-20 - . -

from the'date -when the post was vacated by his predeceéssor with effect e
0 from'1-7:1991 as no fu;ﬂiéﬁ extension ‘v-vas' granted to:h';‘m\. In this case, "

cL SR

“Cse dudgerint

T

S 169, dlitho
SR Supreiﬁé :

L 'In _'_:19‘93‘:-. C(CS)-FST l(j§7i--'-\i}li1ile 'pl'eicing_:el‘iar_lcé‘i-oh the earlier .
. iudgmient§ contained in 1985 SCMR 1394 .and PLD 1973 Lah: 56, it was -~ - _
- held by thie:then: Chairman. of this Tribunal, Mr. Justice (Retd.) Syed ..~

A

urtof‘ Pakistdn, had observed;-» -

eas
" depr

deprive him of N.P.S. 19 though his junior was allowed. On this

ing of fact we would rathier allow the principle of next blow

rule to be applied to the case of the appellant and grant him the
“éntitlement of N:P.S.. 19 pay as from 7th of April,’ 1979-till his - = -

. junior-enjoyed it.or the réspondent himself retired from service.

The: Government having itself granted himy the. benefit from
1979 to 13-11-1979, he will be further entitled to the same ; .- o,
s-as fromi14-11+1979 till the date of his retiremént or as -

et
- long as his junior enjoyed it, whichever happened earlier. -

T Ally-Madad'Shah, thati==; .+

" to an-order of dismissal or refioval from.service or reduction in

rank, will be entitled, on setting aside of that order, :to such

arréars of pay as the authority Setting aside such’ order may

""d.é:t(;rmm‘e; the appellant, who was denied prbrnotiqn to higher

post on account of late determination of his seniority and since
his seniority was restored and he was allowed benefit of fixation

- 0f ‘pay with increments for the intervening period; should not o
- have-been denied the benefit of arrears of pay and increments . . .

fér the period he: would have béen entitled to ‘consideration for
promotion and earned promotion as claimed” by him. The

-~ appellant's case, therefore, fails under the dictum lajd down by -~ -

the Supreme Couit of Pakistan in the case of Syed Sultan Shah v.

- Government of Baluchistan; reported in 1985 SCMR. 394, that RN

o8 civil’ servant,” who -for- nofault of his own is- wrongfully

admittedly entitled; _s‘h‘ou‘ld‘ be . giyenf salary for higher post
e Civil servant was entitled to salary in spite of provision of

i

R LT

o Vo 's6 hna.d.:,e'xij"c'i:séd; the hoi;'@w@e'331gf the thiory regarding 'th(:‘.pé)‘/.qéi'erit of I
~ pay and-allowances as ‘bounty of the State. Similarly. in 1990 SCMR - -7 N~
red by Mr. Justicé' Shafiur :Rahman, 'u'th.en adorning the - .0

ﬁnd that on' the ﬁndmgsofthe ‘jl"ribgnal tlié-r‘,ééﬁc}ﬁ&ent"s AU
‘was handled perversely. and mala- fide in & manner to ..

re & civil servant pi'éyentedf'frqni drawing pay corisequent .

nted from fendering sefvice to State in higher post fo.which -, .

R -::4. . iﬁqﬁ':'llwww'.pjlsbetﬁ.géh;/:l;gyifﬁn!fin:é/i,af\b/poﬁmﬁa.l .asp?Case

21202110238
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i ;¢ relying. 6t the judgmeitté: reportéd“in 1973 -SOMR' 304.. 1985 'SCMR
1158 and 1993 .PLC (CS),1404,-it was held that wheri a civil servant is

- préventéd‘fosirio fault of 'his to work on‘a higher:post he will be entitled.
10" ante-dated promotion with retrospective, effect, In 1998 SCMR 2237
-1t was held by the Honourable Supreme Court of Pakistan that:-s

. ,'?éﬁéricdnversiéih of superséssion into deferment thé appellant's

"' . promotion may be strictly reconsidered on merits regarding ante-

"'\ colsidered for promotion'in February, 1995, -

" ddation -of his. Promiotion. alongwith other ‘officefs Who were

In the jd&é{ﬁent repoﬁed in PLD 1991 SC lii& which is_"a record .

.judgmentvand wherein all the relevant factors have'been discussed in

minutest details by Honourable Mr. Justice Shafiur »Rahman, by
observing that:-- T o

: "'.f{"_}i'eré are three things to' be seen:while éor'lsidering,a'qase of

- promotioni- - -

L

- First ‘was the rh}eu'ofi-.prombtion. Was it-of selection .or of

. seiority-cum-fitness or of seniority alone?

4

'Ihéf.,secbnd was ‘wl_-lere the promotion was to take place by
. Seriiotity-cum-fitness, the ~question “would neceéssarily be -
assignment of the correct seniority and proceedings to determine

the entitlément of promotion on its basis.

" THe third question necessarily would be of fitness for promotjon,

‘The. first two questions, namely, the. principle of promotion and

_ the “assignment of proper seniority for consideration for

' promotion were matters which did not stand excluded from the

jhri'sc‘ljigtion of the Service Tribunal because they did not involve

the question of fitness which had been expressly reserved for the

- depaitmental authority - and outside the jurisdiction of the

- Tribunal. -The first two questions related to law and it
apﬁhgatipn to the civil servants awaiting promotion: " .

A

-~ It was alﬁo;éb‘sér\'ied thatr- - . .-

Lo
e - .ot

. "Pré forma promotion from a date in retrdspcét 'entitlés'phé'civi! o
" servait to claim pay for the- period “that he was ' improperly . . -

denied. his legal right of promotion. "
Last jbut,potv ithe least in the series. of judgments ’on'th‘é sﬁbj'eot is

-~ contained in 1998 SCMR 736 wherein the Honourable Supreme Couit :

1
.
.
A
B 1
' .
.
N
e * .
BRI
v
- 1
"
.
i ) +
T
N saed
I ,'
.t : e
+
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“of Pa.klstan has ruled that ante datlon of promotlon etc 'is legal even'
" after retitemeént of an mcumbent from service with all back benéfitsand .. "\
this is the latest judgment in the: series of nature. What is pro'forma - ",
promotiori hiés not beets definéd in any rule or regulation. Howéver: it is .
! defechve promouon ‘Wheyein an incumbent not for any défault on his
Dot part s demed promotion,’ inclusive’ of pendeney of. departmental RN
LR proceedmgs, bt subsequently if he is considered p.and’ found fit in all | S e
U respects; hie'is ‘allowed pro forma. promotlon semonty etc. with all back - .- R
e benefits f8k ho fault oh his: part-which perfectly. is. in accordance with - : N TP
T the prmc1ple of natural justicé/good governance. tn.most of the cdses, as ©...". " 7
. - -per expérierice, md:fferent approach on the part of departmental -
R authontles “Miuitifarious activities and ever increasing volume. of ‘work B
E cause frequently delays for whlch a civil servant should not suffer and . e
as such ithe case-law pursuant to.consistent pronounceménts” of the LA
‘Honov.1rable~Supreme Court ‘of Pakistan have been developed. which ~-.- -
e needs to’bé followed having full protection of faw under Article 189 cf -
e o the Constltutlon of the Islaic ;Republic of Pakistan and any deviation
S therefromirenders the- authority concerned.- liable " to legal and
BRI 'dlsmphnary act:on e : : s

R A perusal of the unpugned order to repeat .again,- shows that the - .0 Yy
EEP appellant_has _been allowed' seniority as well as higher Pay Group but: = - P
et .sunultaneousiy he stands bereft of the: ﬁnanc1al benefits'which does not = - " T
- stand to+'reason for the: reason that- theoretically- the: facﬂny was
" extended to him but practically ‘he’ was deprwed -of its benefit without
which’ the. beneﬁt becomes reaningless. Theory and practlce must go
together ‘Whereas in the instant appeal theoretically he was allowed the -~ ... .
~ facility. whereas he was. demed when it comes to. (drawal of ﬁnanCIal coeetel e
beneﬁts S ) o o
6. Pursuant to the aforesald dlscussmn and the rich- ~case- law enunmated
.. bythe apex Court of the. country getting due authenticity and rule of law
.~ under Artlcle 189" of ‘the * Constitution of the Tslamic Republic of
 Pakistan, we are. inclined to” accept the appeal as prayed for leaving the - . R A
. parties | to bear thelr OWn COsts. Pames to be mformed accordmgly St e S

. HBT/ﬂ‘I/FSI‘(Tnb) B Pl
.Appeal accepted ;., o e S FREE

CT0f7, R e et S Y 22021 10:38
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Lr L 199 PLC(ES) 151 T ~
U (Quettd High Coury

Before-. Ammirul-Mulk ' Meiigat - and . Ihikhan. ‘Muhnmmiad
Chaudh:;ng:';‘gq S T L S

'MUHAMMAD RAEESE (AZAM) .

versus..

. GOVERNMENT OF BALOCHISTAN through Chief Secretary,

- S&GA D.‘e'ﬂzl‘"iftmént

Civil Petiiori No. 305 of 1993, decided on 17th August, 1993, ~ |

- _'(a)'Coustitutiqﬁ.ofPak_jstﬁn (1973)--- -

_ _-..-Arts2l2,& 199-'~5J1}rjsdi¢tion of Tribupals “constituted ‘wnder

: proyisio:i.';'dff Art. 212 of t_hé , Cpns'titutioh'-qrEXtent-7-Cons'titutibnal

© jurisdiction.. ‘in. - matters relating. <t6 promotion’ - of .éivil

. servant--:Competency- - Tribunal constituted under-Art 212 of the

Constitution: have exclusive jurisdiction in respect of matters relating

. . ,'.l.r'l_l . o . . " . . e r
to. terms “and ‘ conditions of -persons-in the. service of :Pakistan---

Ju,r.isdictio'niQf any other Court would be barred becausé. of the

. exclusive-jurisdiction of Triburial--~In matters -relating to terms and

‘conditions' 6f civil servants noother Couit ‘except Tribunals would
‘grant any'injunction, make-any orfder or-eritertain any' proceedings in
respect of ‘any matter to which ‘jurisdiction of such Administrative
Tribunal or Court extends---Promotion, of a civil servant falls under
the terms and'conditions of-sérvice---No right of appeal to the pérson

-aggrieved in-fespect of his promotion; has, however; been provided

- before sug:Hf_f'fribunal---.A[gggieye;l person having not been -provided
-remedy ,of'é;'gpéal in the.matter relating to his promiotion, only way- out

+ for.. him" “was - to invoke-; '.Cd.tl'st'itlifisin‘&ll.;,juﬁsd'i¢tibg'_, of . High
" -Court---Cofistitutional petition”in- matter relating 4o civil servant's
: .;pgofndtioq.ﬁﬁs{thus, competerit.. - . .

1990 SCMRI 790 rel. - oe L
. PLD 1989.5€ 508; 1990 SCMR 730 and PLD 1983.8C 100 ref, -

“(by Constitution of Pakistan 1973)-=,

PR
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o ‘r.Cuse: Jud@ment:

* directedt6 ‘gfant-him pro forma

" Petitione,

JUDGMENT,

“confirmed Lecturer against pe

3. The' Féde?@i'{GOVenuﬁépt selected petitioner fib'_lté_re'gulér ttréixﬁ'ngjo_f
5 months fréri" 3+1-1990 'to 336-1990 fo qualify for Grade-21 vide

[}

,..,(.:‘l . , - S e
: 25"..":Pl’Of}'!gU_Ol’l'?'DlSCI‘HT]l?lMlOD"ff‘EﬁbCI""CO’I‘lSt!Tthlona}‘ -
:petitigansy;qtjgioﬁer's promotion to B-21.Grade was considered and
. "he “was:récortimended for -that ‘grade-=-Petitiorier also: ‘completed

.

-~ training - and was, recommended unconditionally for: promotion by
* . Special S §§tigri"Conuhiiiee&if(}_ivil seryant's colleague, (another civil
i Servant), who had not ever completed his trainiing for, such promotion

- .

. "»vaé-brot“;;gt”é;d;_,'t};'us. cavsing :dis;é-rir‘nindtib.nlin _féspé_:pt of civil servant's
.+, promotien-3<Civil, servarit “however, having "eetired, " Authotity. -wes

0 grani promotior in B-Zl"fré'm‘ specified.date
with all bénefits under Services Rules. . o s

in'perscn,

RaJaMAfsarAG for.Réstbrider;‘t; I

+

" Date of l{earmg 8th July, 1993 L

Prarl

L

- AMIRUL MULK MENGAL, J: --The petitioner was induicted in the
~ defunct-Provincial Service (Executive Branch) ofi 16-6-1967 :vide
" Government &f West Pakistan Notification No. 51-8-1/64 (SO)IX,

dated -Sth ; June, 1967, ‘Subsequently vide .Notification No.

SO-I1-X11(6}/S&GAD-70, dated'1-1-1974 issued by Government of

Baldchistan ‘he was confirmed in the said cadre 'on'l'0=§-l969. He. has

been in. Continuous service for more than 35 years as he was a

rmanent post from 10-3-1958. - - -

. 2., The’ péﬁ{iﬁner- got pr'oﬁn')ti'oi; to Gr_éde-20 and was posted as

. Secretary, - Population Welfare 'Department vide’ Government of
" Balochistan . Notification *No. .SO-11-1 -1(13)/79-S&GAD, - dated
4-11-1987; He 'held two other ‘postings as ' Secretary, Livestock

Department-ziid Mgmber,'Bh_lbchis’t'an Service Tribunal. -

Goverfment, of. Pakistan letter. No." 1/B/89-I-1I, dated -2-12-1989

:.if‘., After’ sicgesstully completing the training’ the petitioner's ‘case for

.

,prpmbiidn’*tt’g :Grade-21 was duly. considered and ‘approved by ‘the

- Promotion? Gommittee in' November, 1991 and the petitiorier- was

N, S-I- {1

unconc_iitid}iﬁiif}?:reconunehded' to be ‘confirmed in Grade-21 vide-letter

3)/92/S&GAD, date 23-4-1997, )
! —

. 4. It is-the ‘casg of the petitioner that the Government of Balothistan
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"

e dgc‘ic_!e(j;f.ghgg{-‘t'wé posts ‘of Grﬁdé;?l:_éxié:t for-the B'aiqé‘l’g'i_.s,f;iﬁ"'cnivil
* - Service ;'Qfﬁg,ei-‘s" on which the’ petitioner .as ‘well as another ‘officer
“namely :Sardar Sultan Muhammad Nasir ‘be’ considered and approved

' althougllattér had not p ssed'the training o$ required for promotion to

Suecessfiilly compléted the:

Staff C_o!lqg’c Course.. ™ -

L N ‘Grade-21: However, the:petitioner Was not promoted despite: the fact
" thathe ' :

. ]
. [

"_'-“S;."'"I_"l'ié-'lﬁétiji&iér' has ail“é'ged mala’fides on 'acéo.‘ur‘i.t of the ‘fact that
. while actirig,as Member .of the Balochistan Services Tribunal he gdve

judgements; independently:some of which with stricture$ againist the

= ‘Gaverament: of Balochistan. Thus the S&GAD and Home Departiment
- became Vindictive to the petitioner. © . - © . .

* 6. The "grievance of petitioner was 'that though he “was cleared

uliéohdigidﬁa;nf for prométion to Grade-21 yet he was not promoted

- till his fetirement whereas-‘Sardar’ Sultan- Muhammad Nasir whose

approval .was conditional ‘with' passing .of the training has been
promoted"tﬁz:Grad§~2l without successfully completing the training.

-

7. Heard Mr: Muhammad Races in person and learned Advocate

. Generat for-the official respondents,’

a.

- 8. Begid‘é's::.:iye .f)erused "th'ei coinihents filed “by Chief Secretary,
. Balochistariy who admitted the fact that petitioner was considered and

his case ‘was forwarded to. the Federal Government to which no reply

"~ has been_received. It is fi;r_tbe; revealed from the said comments.that
. the Provingial Special Selection Committee had “recommended his

case. to B:31. which wa_§ forwarded to the Federal Governmént for

~“consideration’ but the Establishment Division replied that his case

would be considered for finalisation of the quota of APUG- and BCS

v

~ - - officers. It-js'also not-deniéd that the petitioner was sent for Staff

College (‘Jéﬁfs%e at'Lahore passed the said course:

9The pQ:titi_bqelj was heard in be'rs‘dn. He emphatically urged that two

posts of ‘Grade -B-21 were.:required to be filled by’ the“l‘)(qvixicial

-Governmerit. Two names'i.¢.iname of petitioner and one Sardar. Sultan
- Nasir were recommended against the two posts. It was submitted by

- the petitionier:that he was recommended unconditionally because he

30f9

* that the Establishment Division had any objéction to

. for not promioting the- petitioner: The -second . lim
. advanced by the petitioner was that although he is not aggrieved from -

- had already! coripleted the staff college' training at Lahore which'was
~ - a condition‘precedent for promotion. Thereafter the Provincial Special

Selection  Committee recommended his'. name.. ‘The Provincial
Governmeént'had failed to. prodice any material on record. indicating
: the promotion 6f
the peiit,i‘Qhéf; Thus there was ‘absolutely no-justification whatsoever
.of argurment: as

s g
e
<y
LR
O
e
«

.

“

http:/"/www,.plsBcta.conVL;éWon!}‘hc/Iawlcdﬁ(ei’lt? 1 .a.s;;?‘ésisé.c'

oy e

i
i,
: I :
’ Il
o
C 2002021 10:36 1
i


htTp://www.plsbclB.conl/LawOh!inc/lQw/c6nieiit2l.asD?C(isec

T e
o | .

Loy
."

L . ot ' - - LI
-~Case-ludgement . . .:|
-~ - “ o " .o Ve

- \_‘
L) s

. :

P [ 3

Coatpeag T

pfo'mofiQﬁbf;Sardar Sﬁltéﬁ"iNaéiﬁ Vto.B-jil‘-Bgnt at the same: time the

- Provincial- Government by not promoting him to B-21. in fact clearly
. made a ‘discrimination s he :was qualified by successfully compléting

considered;,and ‘recommerided his name an

the training::of, staff college bt yet he was ot promoted: This

disérimination- according o ' thié petitioriér was dua to ‘the fact 'that

- while: "Member:.of Balochistan . Service :Tribunal he -had- given

. independent ;:decisions +which. " arinoyed- the : S&GAD. The - third

argument‘advanced by the petitioner was'that the Balochistan Service

S Tribunal- has;no. jurisdiétion ‘firstly because. the right. of promotion is

_the . prefogative” of the " Government and no appeal  lies under
. Balochistan-Service Tribunals Act to the Balochistan Service Tribunal

and secondly because the Provincial Special Selection Committee
. ' 1_the ‘Government kept
silent and did:not take action nor passed any final order, therefore, the

. only remedy available to him was to file Constitutional petition.

10. * As- against this Iearned Advocate-General, --Balochistan

emphatically; argued that- Constitutional petition is not maintainable
and. that the rhatter falls within the exclusive jurisdiction of
Balochistan Services Tribunal as. it relates to the terms and condition

.",of»services.' ofithe petitioner. Reliance was placed on'(i) PLD 1989 SC

508, (ii) 1990 SCMR 70 and (iii) PLD 1983 SC 100, o

1L Since;tiié,i_.maﬁl thruﬁ of argumeht_ is regarding maintaihébility of

»the petition, . therefore, we :would attend to - this' objection before
. ; deciding - the - remaining issues, ' Learned Advocate:.General has

referred to.the case of Islamic Republic “of Pakistan v. Dr. Safdar

"Mehmood PLD '1983 SC.100. The Hon'ble Supreme Court” while
-interpreting. .Article 212 of Constitution of -Islamic Republic of

Pakistan read with section 12 of Services Tribunal Act surveyed -the - -

history ‘of service' matters and held that the' Services Tribunial fas

e ';v-‘exclqsive jurisdiction regarding terms-and conditions of appointment.
* . This view:was further confirmed in PLD 1989 SC 508 (ante), wherein

it ivqs‘ ‘held that the Jurisdiction of the High Court is bafred m service

[matters as coptained in Article 212 of the Constitution. But a élear

- observation was made by Mr. Justice Muhammad Afzal Zullah (as he

then was) in t}ixe fbllowing terms:- .

"Even without such observation, the petitioner is entitled to seek

Temedy ini accordance with law applicable to Tribunal concerned with

regard to filing of appeal. The petitioner would have to satisfy all the
conditions, forfiling such-an appeal one of the-conditions being that
the order impugned before the . Tribunal skould be such which is

"+ appealable in accordance with relevant Service Tribunals Act:"

The m'am,le,g.ﬂ questions'a,rising out of the Aarguments'a_dyancéd by
learned.Aﬂvdcate-General as regards jurisdiction by this Court.and

L e, l\ttpi/[\bi'vyv.iitsbeta.coWLthnl_iris/lawi‘écntentzI.asp?‘Ca'se't

2/1/2021 10:36 P


http://www.plsb8ta.com/UwOnlin3/law/cciilent21.asp?Casec

."mamtamablhty of the petmon may be summed up as under -, L

.‘,l

(r) Whether promotlon rs covered .mder terms and condrtlons

(u) If so whether the serv1ce trrbunal lras Jlll'lSdlCthl’l to
T entertam én appeal of an: aggrleved uv:l servant in thrs regard

..‘.,x . A,ro.:,'

Besrdes the’ aforementlened two questrons Amcle 212 of Constrtutron

“of Islamic Repubhc of Paklstan as mterpreted by Hon'ble ‘Supreme

Court in different cases. sha.ll be kept in mmd wlule drsposmg of the

) aforemenuoned two issues:

be L
.,.,,.

. '12 1t would; be beneﬁcral and convement to reproduce Artrcle 212 of
, Constrtunon hs follows SN )

"212‘ ‘(l) Notwrthstandmg anything’ herembefore contamed
'the appropnate Legislature may- by -Act provide for the
.estabhshment of -one. or miore.. Admmlstratlve Courts or

' Trlbunals to exercise exclusrve Jurrsdnctron in respect of <

' ‘,(a) matters relatmg to the terms and condmons of | persons who
.. are’;or have been :in - -the service of . Paktstan mcludmg
' ‘,'_dlsc1phnary matters;

_ (b) matters relatmg to clauns ansmg from tortxous acts of
- ;.Government or-any person in the service of Pakistan, or of any
.. local or’other aithority empowered by: law to levy -any. tax- or

céss'and any servant of such authonty acting in the dlscharge
ofhrs dutresassuch servant or .. .. o

~(c) matters relatmg to the acqulsltron adrrumstratron and

,'v.-dlsposal of any:. property. whrch is. deemed to- be ‘enémy
ﬁprOperty under any law; S

(@) Notwrthstandmg anythmg herembefore contamed ‘where . any
Administrativé. Court or Tribunal is established under ¢lause- (1), no

other Court, shall grant an mjunctron make any ‘order. to entértain-any -

proceedmgs n respect of any matter to which the junsdrctron of such
Adrmmstratw’e Court or Tribunal extends and . all proceedings on
'respect of dny such matter which may be pendmg before such other
Court’ u'nmedlately before the establishment of the Administrative

B Court or- Tnbunal other- than an- appeal pending before the: Supreme
' Court shall abate on such estabhshment

: Provrded that the provrsrons of this- clause shall not apply to ‘an

‘Adrmmstranve Court or Trlbunal establrshed under an. Act of a

oot

o : S 4 hrtp:/(www,plsbeta.con\?liawOnl‘ine/law(contenaI.asp‘.’Chsc‘«
- 1: ' . R . . ' oL ) . .. "I. X N .
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-

Provmcral Assembly un.less' at the requesl of that Assembly made in’

“the. form of a'tresolution, Majhs—e Shoora (Parharnent) by law extends
'to such a Court or Tnbunal .

L

e From 'plair readmg of the aforemehuoned Amclen lt becomes
abundantly ¢lear_that Tribunals constltuted under aforesaid Artlcle
“have: exchiswe Junsdlctlgn i xespeit of matters relating to the; ‘fertns
and condrfrons of persons.in’ the $eérvice of ‘Pakistan ‘and- that  the
junsdrcnon of any other Coun shall be. barred. in mattérs within the -
exclusive:: _]U.l'lSdlCthn ‘of - thé Tribunal. .This- view .i§' further
T supplemented by Hon'ble Supreme Court in 1990 SCMR 790. Thus it
ST s almost settled that in’ ‘matters relating to terms and ¢onditions of civil
s servants= -except Tribunals no other Court shall giant an’ ‘injunction,,
make any order or entertain’ any. proceedmgs in respect of any matter
o which. the junsdlcnon of such admmrstratrve Tribunal or Court
extends. ’Thus a- Tribunal coristituted tinder Amcle 212 of Constitution
shall exercllse_ exclusive Junsdlctron in respect of® matters: relatmg to
" terms and ondltlons of persons in service of Pakistan. In pursuance of
this Artrcle .the Balochistan Service Tribunal has been constituted
-which- has excluswe Junsdxctlon In respect of matters relatmo to'terms
R and condrtrons of service of. persons in tbe service of Provmce

In this. regard Balochrstan Clvrl Servants Act, 1974, and Baloch.rstan
“Service. Tnbunals Act,: 1974 have _been enacted Ir.i$ to be seen
‘_ whether terms and condmons mclude imiatters relaung to promotlon

under the’ sard Act or nét.. Chapter o ~of said Act relates t6 terms:and
conditions. of Balochistan Civil .Servants and section.9- relating - to
. promotions, | rs tnentioned in said Chapter. ' Likewise - sectioh 4 of |
Balochrstan Servrce Tribunal Act prescribes right. to prefer appeal in

representatron . ‘ S -

. - - . . L. '... . ..,:._.

l.; From the aforementroned drscussron we have come to the

e conclusron that promotion falls under the terms and condrtrons of
e Servrce thus the ﬁrst issue:is answered in afﬁrmatlve

[ s - .
14, We now attend to.the- second proposrtron whether the Serv1ce
Tnbunal has been vested - with Junsdrctron to hear appeals as ‘regards
promotron'7 We have already referred to section 9 read with section
22 (2)6f, Baloclnstan Civil Servants Act 197 read with section 4(b) of
Balochrstan ‘Service Tribunals’ Act, 1974 Thrs sectron ‘IS reproduced
below for the sake of convemence - :

1

. "4, Appeal to Tnbunals ----Any Crvrl Servant aggrreved by any ﬁna]

respect of terms and condmons of ¢ servrce Yet there i is another- ‘section .
“ine Chapter 11 Le. secnon 22.. descrrbmg nght of appeal or ' .
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- L order,whethcr original-or- apbellate, made by departmental Eauth(ity

ST in réspect of any of the .ltér;‘ng‘an"d condijtions of ‘his service may, within
L thu'ty ‘days 6f the communication: of such -order: to- him; prefér an

Lol - appeal to the-Fribunal having jurisdiction in'the matter:- -

Lo
I LA

UL S Provided that:-;2 & v 7 0 ot LT . .
; . 0 ‘.‘:‘4..“ ". s ) o, ) . \ | . '. - .
-~ (bynd'appeal shall li¢to a ‘Tribunal against an order-or decision

. ‘o‘f‘?',-_ ijébartment'af ;idthq‘rity determining:--

S R '.‘A(i)'iI':'BE"ﬁt.ness or-otherwise of a perédr; to be appointed to or
o .. held @ particular’ post of to be promoted to. a higher post or
. -grades-or S I R

R A

15.-From bare perusal of the aforementioned séctions it becomes
L erystal clear that the right of appeal has not beeri provided relating to
' matters  of: promotion .under ‘Balochistan Civil ‘Servants Aét.or .7 SRR
.=+ . Balochistari‘Service Tribudals. Act, both. Of couirse from'plain reading L en T
e T of Article 912 6f Constitution .of Islamic Republic_of Pakistan, the ' ..
1. 00 exclusive jurisdiction vests with the Tribupals constituted there under = . e
in respect of-terms and conditions of any person.in service of Pakistan
- *or a Province-but the legislature"has not provided any right of appeal Lt
TN to the persons. aggrieved ‘in respect of his_promotion. Heré.again we R
- ‘may take resort to the: observations made by Hon'ble Supreme Court R

;27 5o incase reported in PLD 1989 SC 508 It was observed therein that the °
St .. petitioner would have ‘to ‘satisfy-all the conditions for filing such an
N ‘appeal: Oné-of the conditions being that the order iripugned before
* the Tribunal-should be such ‘which is appealable in accordance with
"the relevant - Service Tribunals Act. As narrated hereinabove the o ) )
legislature has not provided a right to prefer appeal to an' aggrieved Cot
'person agaist his-promotion, thus an aggrieved:person shall. have- no s e
SR remedy under’ any law except a représentation to_be made within 30
CFT 0 days of the comifnunication of such order, to the authority rext above IV
- the authority-which made the order. The petitioner has already made . .. BN
such represenitation but of no avail. Since right of appeal has not been " - -
provided in‘respect of matters of promotion and particularly in view of
such circiimstances of this case the Service, Tribunal  has no
" jurisdiction to entertain any - appeal - by the petitioner." In these
© . Circumstances it is to be: determined’ whether the petitioner should be

left with'no remedy or that this Court in-exercise of its writ jurisdiction . - :
under Article.199 of the Constitution may -entertain’ the- petition as
SR T R e
ST e T e
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" A the pefitioner has no ot

16 Advérting tiow 1o, the merits. of the' case, the plea “of: the

caf b€ 1o, wrong:

er remedy under the Balochistan Service

.

++.-Governmerit iof Balochistan. s manifest from-the comments filed by

L hpiewpisben,

ou rermedy (UBI TS UBI REMIDIUM). /7 =

. Tribupals Kb*t;jbi’;Baloéfﬁétﬁii.Ci'\“(i.l,'Séirva;nts ‘Act,{the only way oiit for
- hith was to invake the writ jurisdiction of this Cofurt. Therefore, he has’
" rightly invoked.the jurisdiction of this Court ard the petition cannot be
- heldincompetent, © TR PETGH eAm

coﬁx}&\y Or;j‘i:néi la\.y/conte;{tz l.asp YCdse

R the. Chief Sevretary that the . Federal Government has submitted no -

- reply: to the! case of promotion of petitioner; It is" nowhere mentioned

710 B2Ls
- - Committe hes _
: petitioner” thdt there was ;clea'r“'discrixfr;ination_ is.to. be determined, ,

-« in-the commeiits. that the -petitioner. did ‘not qualify for promotion to .
I : 5 I S T s

Thése are the: circumstancés undei which the plea. of the

petitioner, has not. been good.and in 1990 he was charge-sheeted on

- thereto. the' petitioner ﬁled a re_;omder contending that his service

D ~-record is good sifice 10-3-1958, arid o inquiry was conducted ‘ég'ginst
“him. It is indéed s'trange_:.that if:that was the position why the case of

pctitio’néArl‘,"-:f"cfx"‘-‘1':{1'0'_:'1F10ti0n'~ to B~2 1*was c\on'si'de;ed_ and _forWarded to the

. Federal Government by the Provincial Govetriment. Not only that but
. the petitioner dompleted his training and' was recommended by: Special
- Selection’ Committee uriconditionally . for. ‘promotion: -Thére: is’ no
 .mention-whatsoever in the Comments about the other officer who was

e nor any matetial was placed that the Federal Government had no

" objection 1o his promotion: In the circumstances the objection of the

petitioner that there was a clear discrimination has substantial force.

Having said /50 We must mention that ‘théﬁetitique_r has retixedffom

service with.effect from 4-6-1993.In view: of this factual position he

o wants a’proi*forma  promotion : fiom the date when ‘ he was

L "rec‘:om.r.ner_id'gd till the date: Bg:.’:-r'etired and. consequent ~emolunﬁ¢ﬂté.i'As
T s 'gVidbnttfr‘Omf the above discussion 'ﬂl'en:e-was no- justification or no

.. Undoubtedly’ the. petitioner has’successfully completed his training at .
.+~ Lahote. Thete is no dispute ‘that . his hame . was recommended ‘for
- -pro'rht,)tipﬁ.;j'lﬁ,.lo” letter ‘has * been. placed before ‘us that :Federal . RN
Government has any objection to the ‘proriotion of petitioner to B-21. - =

- However it trénspired from the ¢omments that service record 6f the

s account. of misappropriation’ of ‘Governinent money: but the- inquiry
.“could:not, be finalised for'want of a Grade-21 DMG officer. In reply

o btoniotp_dl,t;q Grade-21 without “iridergoing the Staff College training,

Neither the"learned Advocate-General nor-the ‘Chief Secretary .in his -
. comments have. ever mentioned that Federal Governiment had given
- its consent fot promotion of the other officer who has been promoted

‘ ‘the_recomitiendations: of Provincial. Special Selection -

k E E 2/112021: 10:36.P
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gpromotmg the' petltloner to Grade 21 We therefore dlrcct the
. ‘respondents fo' allow pro. forrna promotion to the petitionier from due
, date and fiirther- allowmg ‘all the resultant benefits under the service
" rulés, The- petmon is thus dlsposed of.in the aforementloned terms O
'wuh no orders as to costs. R A ' :
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