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Appeal No.'_ . ~570/2024

Date of order )
proceedings -

Order or other proceedings with signature of judge

- 17/04/2024

3

The appeal of Mr. Muhammad Akif resubmitted |

| today by Mr. Ali Gohar Durrani Advocate. It is fixed for

| preliminary hearing before Single Bench at Peshawar on

Parcha Peshi given to. the counsel for _1he

appellant.

By the order of Chairman
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e anewat of Mr. ivihammad Akif received today i.e on 21 .03.2024 is incomplete on
L e o woure which is returned 1o the counsel for the appellant for completion and

A aviing 1o suk-rute-4 of rule-6 of Khyber Pakhtunkhwa Service Tribunal rules
1474 respondent no. 3 & 4 are un-necessary/improper parties, in light.of the rules
Jmst gund on the writien direction of the Worthy Chairman the above mentioned
roswondent number be deleted/struck out from the list of respondent.
Checi list not attached with the appeal.
- ppeal s not baen flagged/marked with annexures marks.
4. Annexures of the appeal are unattested. .
@ Fage nws. 20 to 23 & 46 of the appeatl are iflegible be replaced by legible/better
orns _
- Apmexures of ’mc appes i are not in sequence.
7 Three copies/sets of the appeal along with annexures i.e. complete in all respeci
wr Tribunad and one for each respondent may also be sibmitted with the appeal.
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‘ EFORE_’[‘HE HON’BLE S ERVIS;E TRIBUNAL KHYBER PAKHT Q_l\_lmw .
PE HAWAR
Appeal No. ' 5- ?O /2024
Muhammad Akif Khan
Versus

Government of Khyber Pakhtunkhwa through Chief Sectetary and others
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-S.No Descrption of documents A Annex Pages
1. | Appeal with affidavit o ‘ /’__ 4
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| AI;PELLAN’I‘
Through | &2‘ f ;

ALl GOI—IAR DURRANI
Advocate High Court(s)

0332—9297427
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BEFORE HE HON’BLE KHYBER PARHTUNKHWA SERVICE
TRIBUNAL PESHAWAR.

APPEALNo. DFD /2024

‘Muhammad Akif Khan, Assistant (BPS-16), Industrial Directorate, Khyber

‘District.

............ Appellant

Versus R;
tyh, -
N . . ‘ "J':l \mgq!: ?IE .::f&gm
1 The Government of Khyber Pakhtunkhwa,
" Through Chief Sectetary Government of Khyber Pakhtunkhwa, ey oL/ 840
Civil Secretariat Peshawar.

. QI::tuu.—_y L’ g, ?" &’a’?
2.  TheFE st.lb].lshment& Administration Department,

Through SecretaryE stablishment& AdministrationGovernment of Khyber
Pakhtunkhwa,

Civil Secretan'at, Peshawar.

3. " “The Finance Department,

. Through Secretary Finance to the Government of Khyber Pakhtunkhwa,
Civil Secretana'r, Peshawar.

1

4. The Government of Khyber Pakhtunkhwa
i Thtou; -h Additional Chicf secretary Merged Areas,
Office at Warsak Road, Peshawar.

....i....Respondents

APPEL _& QN ER ECTION 4 QF THE KHYBER PAKHTUNKHWA
L,,YIQE TRIBUNAL AQL 1974 _FOR ADJUSTMENT OF THE

I’LLLAM THE___CIVIL ___SECRETARIAT, KHYBER
PAKHTUNKHWA. '

RE PECTFULLY UB ED:

The appcllant most humbly beg to submlt as under:

1. That the Appellant is a law-abiding citizen of Pakistan and also hails from a

. respectable family. He was appointed as an Assistant in FATA Development

: Authoxlty Administration Depattment on contract basisvide Notification dated 29-
19-2@0'3

Copy of the notification dated 29-12-2008 is Annex-A.

2, Thatthc services of the Appellant were regularized vide Notification dated 22-11-
. 2011 by the approval of Board of Directors granted in its 22%¢ minutes held on 25%
October, 2011

Copy of the notlﬁcauon dated 22-11-2011is Annex-B.

‘3 That subsequently FATA Secretariat withdtew the regulatization orders and the same
were challenged before the Hon’ble Peshawar High Cout, Peshawar, and the
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Hon’ble ll’eshawgr High Court set-aside the withdrawal of regularization orders vide
its judgmr.nt in W.PNo. 2303-P/2012 dated 04-09-2014.

Copy of Judgment dated 04-09-2014is Annex-C.

4. That F‘ATA was merged into IChyber Pakhtunkhwa Province post 25% amendment

©  and the ippellanit was declared to be surplus vide notification dated 05-08-2020 by
the Government of Khyber Pakhtunkhwa Establishment and Administration
Department (Regulation Wing).

Copy of the notification dated 05-08-2020is Annex-D.

5, That the Appellant was adjusted against the posts in other directorates, while the
©  positions were vdcant in Secretariat, still no option was given to the appellant.

Copy of the advertisement is Annex-E.

6. That on 14-09-2020 a notificaton was issued by the Government of Khyber

- Pakhtunkhwa Establishment and Administration Department (Establishment Wing)
in which th competent authority has been pleased to place the services of the
appellant (Surplus Pool of the establishment & Administration Department) at the
disposal of Secretary Industries, Commetrce and Technical Education Depattment
Khyber Pakhtunkhwa for further adjustment in the office Directorate of industries
and Commerce, Khyber Pakhtunkhwa against the vacant posts of Assistant w.e.f. 20-
04-2020 under initial recruitment quota.

Copy of notification dated 14-09-2020 is Annex-F.

7. That on 21-09-2020 similatly placed employees approached the Khyber

: PakhtunLhwq Setvice Ttibunal Peshawar in Service Appeal No. 1227/ 2020, wherein
this Hon’}:le Trbunal was pleased to allow the setvice Appeal vide judgment dated
14-01-2022 with the directon to the adjust the appellants in their respective
departments against | their respective posts and in case of non availability of the posts,
the same shall be created for the appellant on the same manner as were cteated for
other administrative departments. Upon theit adjustment they are held entitled to all
consequentlal benefits.

Copy of thejudgment dated 14-01-2022is Annex-G.

8 That another example is of one Mr. Shakeel Ahmad Assistant who was adjusted
vide notification dated 26-08-2022 issued by Government of Khyber Pakhtonkhwa
Establishment and Administration Department (Establishment Wing) upon the
approval of the Chief minister Khyber Pakhtunkhwa.

| Copy of the notification dated 26-08-2022 is Annex-H.
9. That on 06-11-2023 the appellant filed a departmental representation for adjustment

in the Civil Secretariat, Khyber Pakhtunkhwa but of no legal effect.
Copy of the departmental appeal dated 06-11-2023 is Annex-1.

10. Thatthe appellant having no alternate remedy but to approach this Honorable
. Tribunal amongst others on the following grounds:

g:g' unds: |
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Because the impugned notifications are based in discrimination as is

clearly laid out iri the facts above.

That the judgment dated 14-01-2022 rendered by the Honourable Service Ttibunal is
also a];'{plicab'le on those civil servants who were not a part of the said appeal, because
judgment; {of the Honourable Service should ted as J nts in rem
and ript in personam. Reference can be given to the relevant portion of judgment
cited2023 SCMR 8, produced herein below: :

“The /e.gmizd Additional A.G., KPK argued that, in the order of the KP Service Tribunal passed in
Appeals No:. 1452/2019 and 248/ 2020, reliance was placed on the order passed by the learned
Peshawar High Conrt in Writ Petition No. 3162-P/2019, which was simply dismissed with the
observations that the writ petition was not maintainable under Ariicle 212 of the Constitution, bence
the reference was immaterial, In this regard, we are of the firm view that if a learned Tribunal decides
any question of law by dint of its judgment, the said judgment is ahvays treated as being in rem, and
not in personam. If in two judgments delivered in the service appeals the reference of the Peshawar
High Conrt judgment bas been vited, it does not act to washont the effect of the judgments rendered in
the other service appeals which bave the effect of a judgment in rem. In the case of Hameed Afkbtar
Niagi v. The Secretary, Establishment Division, Government of Pakistan and otbers (1996
SCMR 1185), this Court, while remanding the case to the Tribunal clearly abserved that if the
Tribunal or this Court decides a point of law relating o the terms of servise of a civil servant which
covers not only the case of the civil servant who litigated, but also of other vivil servants, who may have
not taksn any|legal proveedings, in such a case, the dictates of justive and rules of good governance
demand that the benefit of the above judgment be extended to other civil servants, who may not be

parties lo the above litigation, instead of compelling them to approach the Tribunal or any other legal
Jforum.”

That the applicant is relying upon judgment cited 2023 SCMR 8, whereby, the
essen‘c{: of Article 212 of the Constitution of Pakistan, 1973, was fulfilled, by
obsetving that any question of law decided by the Service Tribunal shall be treated as
Judgment in rem, and not in personam. In order, to give force to the judgment of the
Supreme Coutt, the applicant may also be subjected to the judgment rendered by the
Honourable Service Tribunal.

Because the impugned Notification dated 05-08-2020 and 26-08-2022are illegal,
against facts and law on the subject as well as Surplus Policy.

Because the impugned notifications and orderare the sheer violation of law on the
subject and the Constitution as well.

Because the impugned notifications and orders are illegal. Unlawful, void and
ineffective upon the rights of the appellant.

Because the impugned notification and ordet is against the principles of natural
justice and fundamental rights as guaranteed under the Constitution of Islamic
Republic of Palistan, 1973.

. Because in fact, the appellant's case is not of abolition of posts. Or service or setup

to begin with and the concerneddepartments and attached department together with
the posts continue to exist and have not been abolished.

Because neither conscious application of mind has been undertaken or speaking nor
reasoned otder has been passed and Surplus Pool Policy, 2001 has been senselessly
appliedl to the appellant.

~ Because the impugned notifications and orders have been issued/ passed in flagrant
~ violation of the law and the Surplus Pool Policy itself and desetves to be set aside.



k.

(9

Because the r,necl,hanism provided for adjusttent and fixation of seniority of the
surplus employeés in the Surplus Pool Policy, 2001 will deptive the appellant of his
seniofity and other benefits will render him junior to those who have been appointed
much later in time than the appellant.

Because blatant discrimination has been committed in the adjustment of the
appellant as compared to other similatly placed employees of erstwhile FATA
Secretariat have been adjusted in different departments of KP Civil Secretatiat.

. Because the Appeﬂunt has been treated illegally, unlawfully and against the spirit of

the law.

Becm::tse the Rights of the Petitioner are secuted under Article'8, and the entirety of
Part I of the Constitution of the Islamic Republic of Paldstan, and its redtess falls
solely within the ambit of Article 212 of the Constitution of the Islamic Republic of
Pakistan, 1973, and lie with this honorable trdbunal.

Because the right to due process as per Article 10-A of the Consttution of the
Tslamic Republic of Pakistan, 1973 is being made redundaat in the instant case against
the Appellant. The right is absolute and cannot be done away with and it needs to be

taken as ilibera]ly as possible as per the dictum laid by the Honotable Supteme Court

in PLD 2022 5C 497.
“Incorpotation of the right to a fair trial and due process by Article 10-A in
the Constitition as an independent fundamental right underscores the
constitutional significance of fair trial and due process and like other
fundamental rights, it is to receive a liberal and progtessive interpretation
and enforcement.”

Because the Honorable Supreme Court of Paldstan in the recent judgment in Justice
Qazi Faez Isa case has held in wnequivocal terms that even the highest of offices are
not to be denied the fundamental rights so guaranteed by the Constitution. The
judgment is reported as PLD 2022 SC 119 and lay as undet:

“Right to be dealt with in accordance with law. No one, including a Judge
of the highest court in the land, is above the law, At the same time, no one,
including a Judge of the highest court in the land, can be denied his right to
be dealt with in accordance with law; it matters little if the citizen happens
to hold a high public office, he is equally subject to and entitled to the
protection of law.” ‘

The judgment teferred to above further lay clear that the principles of natural justice
are to be met in every citcumstances in the following terms:
“After recognition of the dght to fair trial and due process as a
fundamental tight by insertion of Att. 10A in the Constitution, violation of
the principles of natural justice, which are the necessary components of the
tight to fair trial and due process, is now to be taken as a violation of the
sdid fundamental right as well.”

These principles are time and again reiterated by the Honorable Supreme Court
and have been recently held of immense value in PLD 2021 SC 600 in the
following words:

“Constitutional guarantee of the right to be dealt with in accordance with
law, under Art. 4 of the Constitution, is available not only to every citizen
of the couritry but also to every other petson for the time being within
Pakistan, Said constitutional guarantee cannot be curtailed or limited in the
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case or matter of any person whosoever he may be and whatever the
allegauons against him may be.”

. Because the actions on part of the respondents sedously are in the negation of the
. Constitution of the Islarmc Republic of Pakistan, 1973 and the Civil Servants Act.

Because the Fund nental Rights of the Appellant have been violated in relation to
Article 4, 8, 9, 18 & 25 of the Constitution of the Islamic Republic of Pakistan, 1973.
The said rights ﬂow out pf the Constttuuon the terms and conditions of service of
the Appellant and r.h.ls I-}onorable Coust being the custodian of the Fundamental
Rights of citizens of Pakistan, as well as the ptotection afforded by the Gonstitution
of Islamic Republic of Pakistan 1973, is why the Appellant seeks the redress of their
grevances and to end thé ordeal the Appellant is going through due to the illegal,
unlawﬁ.ll and unjust acts and inaction of the Respondents.

. Because the Appellant has got the fundamental right of being treated in accordance

with law but the treatment meted out to the Appellant is on consideration other than

legal .and he has been deptived of his rights duly guaranteed to him by the
constitation of Pakistan.

|
b

Because the appellant has not been treated in accordance with law, hence his nghts
secuxccl and guaranteed under the Law ate badly violated.

. Because the Appellant crave for leave to add further grounds at the time of his oral

arguments Efore this Hon ble Tribunal highlighting fm-thcr contraventions of the
provisions of the Constitution & Laws which adversely affected the Appellant.

PRAYER:

In light of the submissions laid hereinbefore, may it
please this Honorable Tribunal to so kindly declare that
the ..aurplus notification dated 05/08/2020 to be illegal,

- unlawful, discdminatory and without any lawful

authority, in light of the judgment of this Honorable

Tribunal in Service Appeal No. 1227 /2020 decided on
© 14-01- 2022 Furthermore, may it please this honorable
mbunal to direct the adjustments of the appellants in

their respective department ie., Establishment &

. Administration Department Khyber Pakhtunkhwa.

Bt

Appellant

2 .
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ALl GOHAR DURRANI
Advocate High Court(s)
0332.-9297427

lgagehggl ohar@yahoo.com
SHAH | DURRANI |
KHATTAK ‘

(A REGISTERED LAW
FIRM)

HOUSE No. 231-A,
STREET No.13, NEgW
SHAMI ROAD, PESHAWAR.
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:‘:BEFOIQ THE HON'BLE SERVICE TRIBUN KI-IYBER PAKHTUN'KHWA
: PESHAWAR )

Appeal No. _ | /2024
Mt Mhhémmnd Alif
Vetsus

Govetnmenltt (lf Khyber Pakhtunkhwn tbtough Chief Secretaty and others
AFFIDAVIT

I Muharr11mad Aklf Khan, o/ o Haji Moeem Khan P/o ]amrud District Khyber.

do hereby solemnly affirm and de clare oi1 oath that the contents of accompanied writ petition are
tme and correct! to the best of my knowledge and beliéf and nothing has been intentionally

conccaled Etom thls Honorable Court

Deponen . .
et 1903 SEUUIE3-T

Al Gohat Durrani
Advocate High Court(s)



EPOBE HEHOE’BLE KHYBE PAKHTUNKIIWA SERVICE ° RIBUNAL

EESHAWAR,

APPEAL No.

/2024

‘Muhammad Akif Khan, $/o0 Haji Moeem Khan P/o Jamrud, District Khyber.

oooooooooooo

Versus

1 The Govemment of Khvber Pa.khtunkhwa,
. Through Chief Sectetary Govcmrnent of Khyber Pakhtunkhwa,

Civil Sccretannt Pesha\var

2. The Establishment& Adrmmsttauon Department,

Throu;lrrh Secretary Establishment & Administration Government of Khyber

Pakhtunkhwa,
Civil S’ecretnﬁat, Peshawat.
. | '
3. The Finance Depattment,

Through Sécretary ] Finance to the Govcrnment of Khyber Pakhtunkhwa,

Civil Secretarat, Pcsha\var

!
|

4 The Gvovcmment of Khyber Pakhtunkhwa
: Through Additional Chief secretaty Metrged Areas,

Ofﬁ(.e at Warsak Road, Peshawar

Through

«eveess..Respondents

Appellant

Gu

ALl GOHAR DURRANI
Advocate High Court(s)
0332-9297427

kh ohar(@, .com
SHAH | DURRANI |
KHATTAK

(A REGISTERED LAW
FIRM)

HOUSE No. 231-A,
STREET No.13, NEW
SHAMI ROAD, PESHAWAR.
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BEFORE THE HON’BLE KHYBER P T A SERVICE TRIBUNAL

. PESHA
APPEAL No. /2024
‘Muhammad Akif Khan Vetsus Govt. of KP and others

i APPLICATION FOR TFIE CONDONATION OF DELAY IN BRINGING THE INSTANT
APPEAL BEFORE THIS HONORABLE TRIBUNAL.

SPECTFULLY SUBMITTIF.D:
The applicant begs to submit as under:

‘1. That the applicant has thoved the enclosed service appeal, in which no date is fixed so far.

2. That the applicant has inoved the instant appeal in line with the judgment of this honorable tribunal,
* inService Appeal no. 1227/2020 dated 14/01/2022.

'3. That the judgment dited 14—01-20:22 rendered by the Honourable Service Tribunal is also

s appli’,cab}e on those|civil servants who were not a part of the said appeal, because
];u_dg'z_xjrggl s of the Honourable Service should be trea ted as judgments in rem, aod not
in pér;“ ham. Reference can be given to the relevint portion of judgment cited2023 SCMR
8, produced herein below:
“The /etamed _Additional A.G., KPK arpued that, in the order of the KP Service Tribunal passed in
Appeals Nos. 1452/2019 and 2482020, reliance was placed on the order passed by the learned .
Peshawar High Court iin Writ Petition No. 3162-P/ 2019, which was simply dismissed with the
obseruations thut the writ petilion was not maintainable under Article 212 of the Constitution, hence the
reference was igimaterial. In this regard, we are of the firm view that if a learned Tribunal decides any
question of law by dint of its judgmient, the said judgment is abways treated as being in rem, and uot in
personam. If in two_juclgments delivered in the service appeals the reference of the Peshawar High Conrt
Jjudgment has been cited, it does ot act to washont the effect of the judgments rendered in the other service
appeals which have the effect of o judgment in rem. In the case of Hunmeed Akbtar Niazg v. The Secretary,
Fstablishment Division, Government of Pakistan and otbers (1996 SCMR 1185), this Conr?, while
remanding the case to the Tribunal clearly observed that if the Tribunal or this Court decides a point of law
relating to the terms of service of @ civil seruant which covers not only the case of the civil servant who litigated,
but also of other civil servants, who may bave nat taken any legal proceedings, in such a case, the dictates of
Jjustice and rules of good governance demand that the benefit of the above judgment be exctended to other civil
servants, who may not be parties to the above litigation, instead of compelling them 1o approach the Tribunal
or any ather legal forun.”

"4, ‘That the applicant is relying upon judgment cited 2023 SCMR 8, whereby, the essence of Article

" 212 of the Constitution of Paldstan, 1973, was fulfilled, by observing that any question of
law délcided by the Service Tribunal shall be treated as Judgment in rem, and not in
personam. In order, to give force to the judgment of the Supteme Court, the applicant may

© also be subjected to the judgment rendeted by the Honourable Service Tribunal.

’5. The representation of the applicant has not been responded to. Reference be made to 2007

PLC (CS) 755 SC, 2006 SCMR 1459, 2005 SCMR 335, 2004 SCMR 497.

It is therefore most humbly prayed that on acceptance of this application, may it please this
honorable tribunal to so kindly condone the delay in the filing of the instant appeal, based

on the above legal submission. @| }5

Applicant

Through



FATA Developm ent Authoriy f
Administration Department au \
1-2/A, Park chnue, U;xivgrsity Town, Peshawat,

Phone (091) 9216160 Fax (091) 9218518 4@ . f

No Secy/FDA3-1I(AYC
Dated Peshawar the 29" December 20(
. ’ !

To

t 1

‘PIO J!amruc.i Khyber Agency C/O Noor Sweet House Jamrud
Khyber Agency ‘

/ Muahmmad Akif Khan S/O\Haji Moeem Khan

Subject: - Emipl yment on Contract Basis '_in FATA Development Authorf
- as Assistant - G

‘k I am directed to say that you have been selected for appointment '
contract as Assistant In FATA Development Authority, on the following Terms a
Conditions: -
. Post: ASSISTANT (BPS-14).

ii. Your apﬁointi%;ent against the post of Assistant will in the first instance
on probétion for a period of one year subject to satisfactory performarn
efficiency and amenability to discipline.

iti. P}ension:'Thg services rendered -by you under this contr'é'ctishall !
d_uallfy for any pension or gratuity. '

iv. Leave.
' | .
() You will be governed by the Revised Leave Rules, 1980. Howev
lrovisloms cc’)r!'ltéined in rules 5(c), 8, 11, 14, 16, 17, 18, 19, 27, 33,
35, 36, and 39 shall not apply.

, , 1

(1il) The leave at your credit shall be carried forward in case the contrac
. extended without any interruption. However, all leave at your credit s

lapse on the date of final explry or termination of the contract.

Conduct: Your conduct during the employment on contract shall
regulated by relevant conduct rules.

47_.\\"6 v. Travelling Allowance. Travelling allowance on official journeys wil
a;dmlssitﬁ:le at par with the government servants in BS-14.

vi, Appeal: 'Ciyil servants (Appeat) Rules, 1977 will apply.

CamScanner



® -
FATA Development Authority

Adunmslmlum Dcpm tnent \
1-2/A, Park \wnuc University Town, l’cslmu.lr

Phone (09l) 9216160 Fax (091) ‘)?18‘318

s i T A SR -

IX Termmatlon/Extension of Contract: The appointment on contract shall t  +;
. liable. to termmatlon on one month’s notice or payment of one montt |
pay |n lieu thereof an elther side without assigning any reason.

: |
X Medlclal Fltrl\ess  Your apponntment is sub]ect to Medical Fitness Certifica
- from the Authonzed Medlcal Off‘ ceri.e. Civil Surgeon Federal Governme:
Hospltal Pe.shaw1 r.
|

ki, PO[I(‘G Verifi catzori Report Your appointment is subJect to clearance ¢
your antecedents from the Federal/Provincial AgenCtes

xii. Other Matters: In respect of other matters not specified here, you will E
: governed by the Rules/ReguIatlons as applicable to FATA Developmel
Authoraty employees.

2. If you accept the above terms and conditions of appointment, please ser
your acceptance to the FATA Development Autharity within 7 days of the issuanc

of this.letter,

3. i This offer of appointrﬁent will be treated as cancelled if you do not conve

acceptance thereef vi/ithin the time specified in Para 02 aboye.
Asdul Mdllk)

slst nt Manager (Admn)

CS CarnScarmer\

oy



FAT /\ Bevelo pmen t Authori ty

3
A3

\tllililti‘éll‘tlliml Depariment e

S
:3;- d&’ o
mrd!..ii ' 1-27.A0 Pk a\vmnu- University Town, Peshnwae, ( ?/ ’
PhonGIIT 92i6la0  Fux (091) 921518 | '

v R

Dated Peshawar the 10 January 2009

OFFICE ORDER

uuerAzg-llfg)Lgs Conscquent upon the recommendatlons qf the Selection
Commlttec followlng candldales are hereby appointed as Asslstant (BPS-14) plus usual
anowancas admlsslbie to Federal G‘overnment Employees, against the vacant posts In
FATA Dcvclopmont Authorlty on the accepted terms and conditions offered vide this
Authority letter No secy/HJA/s 11(A)/08 dated 29 Oecember 2008, with Jimmediate

.effect:-

rn
3

. 1me w;th Fa ther's Nm
Farman Ail Afrtdl S/0 Meﬁboob All Afridi of Khyber Agency

Shahrd S/ 0 Miskeen Khan of Peshawar
Nlhar All /0 Salbz All Khan of Pelzshawar
Sved Mla% ar All Shah S/O Fazal Bahadar of Swabl
Muhammad Sar?ed S/0 Dost Muhammad of Khyber Agency
M Akif Khan S/O Haji Moeem Khan of Khyber Agency
Sadia Jehangir D/O Jehanglr Khan of Deshawar
, On their appomtment as Assistant (BPS-14) In FATA-DA agalnst the vacant
po'slt?o,hs, }hz. rollowlng postings | transfers are hereby ordered as per detalies below tlll

_1- -

o

s

-
. \4.—\m_
R

{urthjer orc{ers -
S‘. 4 EName from To rief Joh Drscngtmn
. Farman Ali Finance  Finance Continue to perform his duties with General
‘ Arndl Manager (F!nance) FATA-DA.

2. Shahld _ Admn Admn He shall perform duties as Care Taker with
the responsibliities looking after the overall
maintenance of FATA-DA bullding, its day to

: day requlrem(?nts and security etc.

3. Nihar Ali CEOffice CEOffice  Continue to"perform his dutles In the Chief
Executive Office.

q, SYGIL Mazhar  Admn . Admn Continue to carry out respons]bllltles of.

Ali Shah. statiognery requirements and Issue / receipt
of files / dak of FATA-DA. He shall look
after dutles of Care Taker In his absence.

5. Muhamrnad - 1) He shail perform normal dutles as Assistant,

: Saeed -
4. M Ak1f Khan  — MBE He shall perform normal duties as Assistant.

. Sadla Jehangir —- Admn She shall deal with establishment matters of

-' FATA-DA and PMUs/PSUs staff etc.

8.  AnvarShah  Admn Admn Continue to perform dutles In Admn. He

4
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'é“*f‘& s FATA Development £ uthority ¢

By sl Administration Depariment :

SR | | b,

ﬁmﬁm {-2/A, Park f|\vcnue. University Town, Peshawar,

| Phone ((91) 9216160 Fax (091) 9218518
a8
: ' o shall deal with administrative and accour
‘. matters of FATA-DA. ‘
- Muhammad Admn Industries Continue to perform his duties as Assista

He shall perform normal-duties as Assiste
with Consultant (Industries) in place of V¥
Muhammad Na‘za;r Niazi, Assistant whose
appointment on contract stand ceased of

arrival of new entrants.

\ Sd/-
Chief Executi\(e

| | FATA Development Authority
ngst: Bven No & date
A copy Is forwarded to the:- | .

Al General Managers in FATA-DA
Consultarit FATA-DA

All qulagers in FATA-DA

Assistant Manager (Pre-Audit) FATA-DA
PS to ‘Chief Executive FATA

Officials concerned

Office order file

- Humayun
- Khan

LN Oy U L) e

" (Abdul Malik)
sistant Manager (Admn)

95 CamScanner



FATA Development Authority

Administration Department . .
1-2/A, Park Avenue, Unliversity Town, Peshawar -
Phoric (091} 9216160  Fax (091) 9218518 ’ ‘?7/ ‘

Dated 22% November, 2011

Oﬂ'i ce Quder:

Ne. \vc\li'l) A/M-17/¥ol1/08, In pursuance of uppmVul of the Board of D:rcclors. FATA-DA gruntt.d in its 22%

mmu\;, held on 25" Oclubcr 2011 under au.nda ilem No. 02, minules cxrculnted vide letter No Sccy/FDAM-
1"'\’01 222011 dued 28™ Octaber, 2011, all the suncuoncd posts held by contract employces mcludlng lump sum /
fixed’ contract c.mplovws of FATA-DA hcudquuners and Agency coordination offices from BS-05 to BS-17 ure
hm.h) declared us regular posts and the incumbent emplayees are declared as regular cmpioyecs in Govt. pay scales

1 arm\ ol FATA Development Authority Regulution, 2006 and subject to the l‘ollowmg conditions:-
|

“The employees who have comp!uu.d (w0 years conlinuous satisfaclory scrvice as on 25" Qctober, 2011,

The seniority of all the employees will be prepured / fi xed from the dntes of their appointments in FATA-DA,
The FATA Dcvclopmuﬂ /\ulhomy Rules / Qlandmg orders issued from time to titme shall be applicable to

_ them. ‘
4. Deduction of maithly Cl’hfund sill be made in accordance \wth para-8 of the ['ATA-DA Employees CP

. Fund Standing Order, ”01 @ 8% of the basic juy of the employees.
5 All employees of D\TA JA headouarters and Agency Coordlnallon OfTices who shull complete two years
C continuous snnslaclory service from the dute of appointment, shall amomumullv become regular on
completion of lwo years of service.
i, All Regular employccs shall be entitled for swleries / nilowances commensurate with the Government of
Pakistan pay s scalcs as rchScd {from time to time,
2. Annunl ine remcnts :{1 rcl-..vanl bqsw scales shall become due on 1” of December. 2011,
§. All contruct Class-lV unployccs (BS-1 to BS- d) hove alrendy been granted regulur status witlht the gpproval
of the Board of Directors, I'ATA1 DA, The poS!S hcld by all Clags-1V cmployees of FATA-DA hendquarters
©oand I\},_'clncy coordination officers urc also declared regulur with effect from 25" October, 2011.
U, In cose of any confusion / dnscncpnm.y in this behalf with the approval of the Competent Authority, FATA-.
DA shall be referred to the Board of Directors, FATA-DA for clarification.

R A
?I A *\\\ “;'l“ - . Chief Executive,
; «f’\ 71 Z 7” J ,;,.//ﬁ’ N _ TEATA-DA,

s "‘r\ﬁ‘ ] u
[ .
\ I)QI Ganra!/Munugu i ~A'i7A~DAl it At
d\-“.‘.) | Managers, FATA-DA. - H/v‘-‘ﬁl - ,},,’, ?—3/1//25’7/
3} Al ProjectManug rsIDlrcx.lora,TA[‘A-DA '
4). All I\j,CIlC) Coordm'mon Oﬂtccls. FATA-DA.

- 1S 16 ;\dmllouu! C‘Iucfsccrelury FATA Sccretarial.
P.S. 10 Qu.:chuy lo Governor KP.
P.S.10 s..clel.lry (Admn & L,oord ), FATA Scerctarint,
PS. o Sccwlnry (Estnbllshmem & Admn), Civil Secretariat, KP Peshawar.
! 9) P.S. o Chief Executive, FATA- DA.
|0) Copy to. f' le No. Secy/FDA/3: SR,
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JUDGMENT ;'
_ . L N
Date of heBling.cooovveeraren. (4-09-21 04...\.4_..%;%“.’__.m.’.

?etitionei‘(s)..b. M)’j_}.ﬁ AT

espondent(s). 2.. /7 fZ/Iﬂud';// ,S-l‘/‘;é' 4({/ i.
i 5’ J'a/A/ﬁ@r/é Moiéafo/, MZ;,,)? '_

YAHYA AFIRDI, .- Shahid and 89 others,

the petitioners, s;eek the constitutional jurisdiction of
this Court praying that

“On acceptance of this writ petition an
appropriate writ may please {;c issued:
i Declaring the puctitioners as fit and
eligible for the pasts mentioned against their

nantes in the Ixea:.'fing of this petition, similarly
rl:c: petitioners ha}'iug’ been validly regularized
vide order Na..Se,cy/FDA./:f-l 7/val-11/08 dared
22.11.2011 issued pursuant o the decision of
the. Board of Directars of the FATA,
Development Awthority passed in ity 22"
mca;'!('ug hlcld o 25.10.2011, office werder
No.Sec/FDA/5-104/201 1/38 dated’ 12.6.2012
swhereby the order of regularization of the
petitioners  las  been  cancelled is  illegal,
unlawful, without lawful authority and of no
legn[ll effect, ilhus ineffective upon the rigits of
the petitioners and the same is tiable 10 be strike
dow'in. '

il The order of regularization “of the
petitioners: having issued by the competef!
authority, thus any order / direction to the
contrary issued from the office aof tfze
res‘;}ondenr No.l & 4 are also illegal and of no
legal effect and may also be strike down. The
respondents are bound to follow the law ani to
rcS{;ore‘ the arder of the regularization of
services of the petitioners or any other rémedy
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_ position that the “Steering Committce” has been duly

qonslituled under Article-4  of the Rlegulaliop.

© consisting of. membe;s headed by the worthy Governar,

. Khyber pakhtunkhwa, which s, “infer alia”,

_re;ponsii;le for determining the overall dirlccl'gons and
1
general  policy ilal‘ e Authority, The “Bourd of
Dircr{‘m‘.\"' ol 1;1;‘ ,/\ul.lmrily {*Board™ lms‘ been
constituted und'cr Acticle-S  of the Regulation,
éonsiﬁting qf members hn"JingA Chief Executive of Lﬁe
Authority, who is-lhc "a):-.ofﬂcio" Chairman of the
Bﬁard. The Board of Directors, "irxter-ali;r", is

iuthorized to appoint officers of the Authority

including jofficers in BPS-17, as has been ciaimed by

the preser]l petitioners.

6. The most crucial point to note is that the Board,

l ) % P l ’ »
while discharging its function, is subject to the direction

rendered by the Steering Committee, This is clearly

) provided in sub-Arlicle 2 & 3 of Article-5 of the

Regulation, which provides:

w2, Subject 10 the direction of the
Stecring Commntitiee, the Bourd  may
exercise all powers and do all acts and

ATTEST




4

things which may be exercised or done by
the Autharity in accordance with the
. provisions of this Regulation.

(3) The Board, in discharging its
ﬁ::licri'mw, shatl act ont sound principles of
development and economic planning and
.s'l;lull b ghided on the follmwing vurters
and other, matters of policy by such
directions as the Steering Cam:luitrcc mdy
Jront time fo time give, namely:- '
T TN () JRRRUR (- AR (1) FRY (7 O
() appointment of officers of the
Authority;

The .app,oiminp, authority of the Board is further

conﬁrmed by Rule4 of the Federally ‘Administered =

* Tribal Area Development Authority Employces
(Appointment, Promotion and Transfer) Rules, 200@,
(“Rules") which reads as under:-

aeserrtssanrresisnisigend

-“Appointing _Authority: The. authority
- specified in column 3 of the: Schediile
sl{all be 'the appointing autherity in
; respect of the post specified against each
y such wathority in colutn 2 of the
‘ .‘;clxal[l'glt'." C

7. The Secretary of the Authority, vide impugqecll
‘order dated i2.6.2012, withdrew the orders of

regularization of services in the Authority granted to the

petitioners, in terms that;

“Secy/FDA/S-104/2011. In compliance of

FATA Secretariat letter No.FS/E/C-
- 28/2272-75, dared 3.4..?012, the comperent
( C anthority is pleascd to cancel the FATA-



5

DA Office Order No.Secy/FDA/A-1 7/Vol-
11708 ab-initio.” )

8. - When the leamed counsel for the respondent-

-
¢

Authority was asked 10 provide the decision of the

“competent authorify”, which had withdrawn the said

regularization 6u§_y approved by the Board, it was

simply stated that the Govemor and the Steering
Committee have not approved the said decision of the
Board.

9, . This Court is wol in consonance with the

R l - ' -
- interpretation u!’ Article-5 ol the Reputation rendered

hy the waorthy commsel  fur the  respondenis. The

Regulation clearly provides that the Board is competent

" to appoint officers of the Authority. However, liluz

'~aulhority of the Board, and its power of appointment

V)

-\%vould be subject to the general policy Jaid down by the
uSteering Cominittee” headed by the worthy Governor,

Khyber Pakhtunkhwa.

10. When the leaned counse! for the r_egpondcnt& '
were asked as tg whether fhere was any decision of the

Steéring Commitce regniding the regularization of
b alion O

3
5y




services of the employees of the Authority. their
response was in the negative. When further probed, it
was noted that ﬁei;lier was there any decision of the
Steering Committee af the. time.of their regularizaiion
granted b§ the Board nor has there. been any such
dct‘:isibn til date.

! I In view of the clear factunl and legal position. thc
|rn|pugncd ordcr ol’ lhc Secretary, dated l" 6.2012, was
devmd of any lepal torce “The power of withdrawing

th'e regulanzallon of services of the pétitioners, is

vested in lhe Board of the Authorily and in case iheir
|

nghts 50 nccrued are to bc affected, it is but the Board,
which is campetest to pass an order regarding the issue.
12. Accordingly, lor Lhe reasons stated nbove, we

allow the instont wrll petition in terms that

(i) The impugned order dated 12.6.2012 i 'set
aside being without lawful authority,

(ii) In cose the respondents want to revisil their

decision of regulnrizing the services of -

peunoners in the Authonty. the same to be

placed beforc the Bo.u'd of Directors, and the

Board shall consxder all the points raised by the.
r35pondents beforc the Court.

l)t 4.9.201 4.
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GOVT.OF RHYBER PAKHTUNKHWA

ENTABLISHMENT & \D\l\" DEP-\RT\TENT

(REGUL: ATION WING)
Dated Peshawar, the August 05™, 2020

I aerms of Sectioned of the *The Federally Administered
Pridal s Development Autlwriny. Regulation (Repeal) Onlinanee, 20207, the Competent

Authonty i peased s devlare the tollowing 94 employees of defunet FATA Development

Anthering ae "Suplus” and place e i the Suephas Poat of Establishment Department for their
lunlu AlSIEnE pracement as per policy in vogie woe L 20.04.2020:

_SNe o Numie . "' Desigaution BPS
L - Arshad l\l\.m Alnddi Manager (I ISI'
\tuhmun;\d l‘li!\l; M\m ‘t ACO SWA 17
R : . \\uh.n:i\n::l lanq hMian o ; ACO Mohmand l’}
\Ntli Gl \;hr T aco Bajnur l7‘l
\u. R.mn;hx T | ACO Kurram 1
%ML Hans Shab ‘ ACO Orikaai ‘J’l
o '.Yufai\ Kian Khatil o ACO Khyber 17
R -\;:sh 1:;\: ;S-l‘i;m.\'\.un—kh\u“ | B ‘] (:0:"\\\ l'lll
i o \ll Mubinim; 1.;\'.;:-!6 T & AM (M&E) I‘l{
N \Illll Al l:\ssisum 16
Mo T i 16
_ lz‘t_.'\-;.'uh:u Ali $§I€Illl *— \“m.nu—: ) \é,
s Fannan :\.l.em:-\-t‘ndx B __‘ \;~I‘!Rlll 1:6
T e Sadin Jehan L—tl_ h L Assistam 16
._ 18 f\\l_li;;!l"l:t:\:j\kﬂ Khan . N D Assistant II|6 )
| L Lsman Variy - :\s,sna‘tnul 16
”'i Faheem Ullah | Assistant 16
134 l-us:'mtaq Hukeem Assistanl 16
19-1 Shakeel Ahmad Assistunt 16
‘l, 20. Zaheer ud Din - Assistan 16
‘i . ﬁ:\lmf ur Rehmnn Computer Operatar 16
‘ 2. Sdirullnh Khan Computer Operator 1;6
!l 3. Z'.al:ﬁ(hgilah Computer Operutor 6
: 2] l?ci’M. Shah Compuier Operntor 16
" 25 Faivad Hussain Khan o | Computer Operatar 16 .
: 26-{ Fakhir-e-Alam : Computer Opermtor 16
\ 27 ; Saiid Nati : Comsputer Operator ‘ﬁ/
T- E { ,\htc:;n mi.hmi I ml.(m;:;:p‘uurnpu.uur 16N
T \h;lu'.mmll,nl -‘\I"‘-'l _L‘ "'“I‘“kl l‘l:!;:um lo




S/ \
ry
: ]
: : - i !(s
. - ot "'"I‘"“" sy abn [ (R
-W"f N h N :hlt.lshn i ¥
.
( m mlcrt)px.mtur I
“ \\ul .\dn.m Ab *l\'h p_l\ Ry 16
——— - J
ST e ! (m“‘m:cr()ptmlﬂl’ )
Hatub ur l.clumn ‘ R it ARy B S -
- - T amputers O (.l'nl(il’ )
‘ N l inamutlah Kundi . ._(_,'_‘.l“_'_.. e e -
o e e ST T Operator
“ ! Muhnmmml Fawad Computer ]I_, -
— i o e e A e %
— -— Ve 16
! 35'. anlwada Sagib Z.mmn C""‘P'E” Qperntor ;
- ] v amesmam— o e v i 1 o ST ]6
l; 36.] \unnd Al Cmnpuli()pcmtor
o JURRE .......-—- P e G l6
'“'1 Rahib leh Lompulcr Operator
» Y 16
54 Abdul hbtnr Computer Qperator
- e e i
;: 39 ‘\ Sye 8l a\\ bmd Comjuter Operator 16
:_ 40.‘ Baidar Bnkht Comi!)ulcr Operator 16
T haki Ullah Gomputer Operator 16
g '
—— + !
PR ,5 Shahid Iam.ﬂ Cormputer Operator 16
3. Muh.umrmd r\tmh l\lnn Driver 4_0/“‘: ne/ 5
o 7
‘ 47‘,': Shah ! lussain Driver 5
'“' AMuhamning Tahis Driver 5
i : % Haider Raza Driver 3
| [ S
‘7 | Noor Khap Driver 5
I . |
‘; . Muh'\mmad Junand Khan Driver b
; 9. \ %.um Ll!uh Driver 3
‘ - ;
| <0 \ kachkol l\lnn Driver |s
Y 1 v l
l ql Imran Ullah 1)uvc| 5
l.- .A gt T T - —— '
L 3] AliGul ] Driver 5
i | T L. o N - |
ll 531 Abdut Sui Drives 5
l . "4 : Manzoo’lr ur Reiumm'I | D%iver 5
[ g v ; "
‘ 55.1 Shabir Jan Driver 5
| 15| indayat Uty piver LD (Oep s
. 571 Suteh Khan Driver 5 .
i. "53'3‘ Munir Khan Driver 5
i“' TR
l‘ ' Bnlal Mlan Drives 5
oo, l ‘Ahdul ivahid Driver s
{ S6L] l Whsun Ullnh Jan L)rlw:lr
E 62l t Syed mem Driver
i -—-';1—3' oy - | - l
‘ I(nm (mi Driver
' I‘n l:ll*:h 5 Piver
A: 6. hmlmnll.-h ‘I Nl ...,,\V,-,l;
; » l.(u i ”mml ¥|.|lt Nash § el
; . ‘\In uh it »\h :EVN.nh é,l;v-ul




. AR mami o St i S—— A4

ruan Bachn

T

: Naib Qasid

2
M yasir khan b Naib Oasi

1.7 Shah Baz Masih 1 sa i 0*5“1 or :
L ) | | Sanitary Worker 2
";2.;t Naeem Shih 'i | t Naib Qasid 2
. 131 S. Afub Shah \ Naib Qasid 2
) ‘i. 14 Shukruilah \ Naib Qnsid /’A‘E [},P 2
P 5"] Adeel Ahmad Naih‘Qnsid 2
‘—7"1: .-\kl}m:lr Zch Naih (I;lusul S > 2
‘ 7-1 Saifur Rehman % Naib Qusid 2
il‘—"; 18. .\1u'hzmni\§d Asad \ Naib Qasid P H—E @;} 2
[— 79‘\ S.Mtisar;:mt Shah E Naib Qusid | 2
h 80;\. Mi.ali' Mi‘asih" \ Sanilnw;\\’mkcr 2
[{ s"‘?: ..\1iph‘am;maél Yaseen l Naib Qasid 2
’ 81‘\ Din Il.\h;:\mmniad " Naib Qusid | 2
ll 83“1 r\rﬁ%\ud Ali h ‘; Naib Qasid 2
8“ Tauiqccr Almad \ x\mlr {asid 2
B .~§..1{5":.}i"'if{{i}§l;"-..7—'" ST i s 2
86" ML‘.qhdar Khan i ' Naib Qasid 2
F 31‘\ Liaqat Ali Chowkidar 2
F 88,1 Rehma ultah Naib Qusid 2
(1 89‘!\ ?_xiEgLGui ) Naib Qusid 2
‘ 90'1‘ H;iazrz;l Noor Naib Qasid 2
‘\ 9‘-‘ u'[baid Ullah Naib Qasid 2
E_ 92"; ln’ilikhah Hussain Naib Qusid 2
931 Hazrat Uman | Naib Q‘“‘““’ 2
94.1 Lingat Ali | Nuib Qasid | o

| 2. in order Im chsure - proper ond expeditious adjusiment/absorption of the above

. : P
mentioned surplus statl, Depuly

Secretary

{ Fstablishment) Establishment Department has been

declared as focal pcrslon to properly moniter the whole process of adjustment/ absorption of the

* gurplus pool sl

3 Conscquent upan

of service are direcied to repart 10 the

abave. all the above surplus stafT alongwith lhci'r‘. original record

Deputy  Secretary {Establishment), Establishment

Departnient {or Rurther necessary action.

[ p_gg!;_iigvg & Date Exin

Capy t0:-

CHIEF SECRETARY
GOVT. OF KHYBER PAKHTUNKHWA

1. Additional Chief Svcretary. P&D Department,

9. Senior Member Bourd

J. Prncipal Secretry o
4. Principul Secretory o

ol Revenue,
Golw:rnor. Khyber Pakhtunkhwa.
Clhie! Minister. Khyber Pakhnkhwa.

v e oetelanene



\).
10,
1.

12

0.

Clucl baventing detomet PATA Development

Anthority with the requiest o ensure
provisinen s bt {Certilie,

wes (1 PCs) of the above mentioned sueplus stalli
emploveds o Ustablishiment & Administration Depariment.

Dircctm' ('?cncr.ll Iutormation & l’hl;ﬂig Relations, Khyber Pakhtunkhwa,

Al Divisional Commissioners in Khyber Makhtunkhwa.

Al Deputy Commissioners in Khyber Pakhtunkhwa.

PS 1o Chiel Secretary. Khyber Pakhtunkhwa.

Deputy Seeretan (Vstahbishment). Establislment Departinent.
13 Deputy Seeretary (Admin, Pstablishment & Administration Department.
1P o Seeretary Establishiment Peptiment.

15

IS e Special Reeretary L Regulation). L stablishment Department.

P 1o Speciat Secretary (Establishment). f:stablishment Department.

17, Section OfTicer (E-1HD Establishment Dephrtment with the request to take up casc for

reation of corresponding 94 regular posts for the above ;lnenlioncd surplus
“stalTemployees in the surplus pool of Establishment department for drawl of salarics

S b 200042020 anward il further udjusmwmlposting.

SSection Officer (Budget & Development). Establishment & Adpxinistralion
~Dep '

armenl for necessary: action regarding preparation and submission of Budge!

“Ustimates tor the parpose of salaries of above mentioned 94 surplus stafl'employecs

g

o (-2_

e . - ]
P Seoretars defunet FATA Development /\?‘l‘(m'll}' (FDA). 7

Sl detunet FATA-DA for the perind [rom 20.04.2020 o;ly_ax:,d—toﬂ:iiwnce Department.

3 Section Officers in Fstablishment Department. e

(FAZL] "LADO‘OD)
SECTION OFlr ICER (O&M)

05 6% | 20RO
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Dals o handing, JIRRW:l/7

| JUDGHENL
SYED ARSHAD ALL iz Ahtasham (i atst 01 pint,
vty were the smpluyess of Fedenlly Adwinsres T,
Area Deelopment huthority (“Autharlty”) oen dizsien @,
viue uf K {) yhee [aSitunidime Odinans o, 1 ot /// JIRY

their ‘:r‘nc o Py been Wsasfsusd el f‘T"u..v. v

- (Juvcmment of Pstablichmens Dipertannt, kave il the

cun*lllutmnal juriediction of thls Coun, .?.4!1':.'./)5/ e

:mpuyudl order  davd 02024 sy e
1 ,

burrawing/liatblishenent  [Dspanttmnt has  tefuvd W

acknowledge their stalus & prgalir ettipliyess

2, Argumnents heard and pozurd penaved.
3 The pritiners wete eventially empluged on

contract basis by the Authority in various pey viales froen the

year, 2007 to 2010, Thelr servioes wieis 15 gularized Wy e

‘Board of Direstors of the Authonty vids o’dzr 2o,

Sec\y./r DA/4-I7N0!-!U03 dated 22,11.2010. Later, U2

-
/ Seclcwv of the Auzhonty hed ordered for withdeawal of the
' rcgulanmion of the pvmm"r" serdices dwough encther
order dated [2.06 2012, {(‘-
4, Feeling cggﬁ"‘l;d of the oforeszid azder, o
' m',,,,,,_.,..__yrn'1|m ees nf.the Avthority. hed ennroached | L".h-(.".m'r therzah

S_g CamScanner
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W.P.No.____ /2020
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BEFORE THE PESHAWAR HIGH COURT. PESHAWAR

‘ ’ ~ o

Ahtasham Ghanl Slo Abdul Ghant (Computer Operator,
BPS-16) 1 |
Fakhre-Alam Sfo Hasham Khan (Computer Operator,
BPS-16) | ‘

Faward Hussain Khan S/o Adam Khan  (Computer

Operator, BRS-16)

iniran|Ullah Jan (Driver, BPS-5)

Shakeel Ahmad (Asslstant, BPS-16)

Zahid Ullah Jan (Computer Operator, BPS-16)

rarman Ali §/o Mehboob Ali {Assistant, BPS-16)
Muhalmmad Akl Khan (Assistant, BPS-16)

Al employees of FATA-DA, Plot No.16, Sector B-2,
Phase-V, Hayatapad, Peshawar.

e verens Patitioner
VERSUS

Govt. of Khyber Pakhtunkhwa Chief Sacratary, Civil
Segcrelariat, 1Peasmawar.

| | A
;Se'icretary FATA Development Authorlty,

Secretdry Elstablishmeht. Govt. of Khyber Pakhlunkhwa,
Civil Secretarlat, Peshawar,

Chief Execyllv&; FATA-DA, Plot No.46, Seclor B-2,
phase-V, Hayalabad, Peshawar.

Secrelary Finarice, Gowt. of Khyber Pakhtunkhwa, Civil
Secretarial, Peshawar,

Secreldry Administration, Gowt. of Khyber Pakhtunkhwa,
Clvil Secretarial, Peshawar.

L i
.Secretary Law & Parllamentary Aftalrs, Govl. of Khyber

fﬂakhtuhkhw‘.a. Civil Secretarlat, Peshawar.

General ,M'anaggr Pla;nning & Development FATA-DA,
Plot No.48, Sector B-2; Phase-V, Hayatabad, Peshawar.

............Re'sbdndehls
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it ] ulltiu{n No, 2303-P/2012. "The said ptitinn wus divgsnad
ol by this Court vide order duted 04,00,2014 jn e folirvany

munner:-

sAccardingly, for the reasomn aluted uhuve, wr

allow the Instant wril petitlun in termy that

7 The lmignéd order duted 12.6.2017 13 aut
astde hetng withowt lawful autharily

() I cage the respondents want 1o fevidll thels
declsion  uf regulurizing  the  avrviced of
petiilaners In the Authorlty, the same 10 Le
plucu',l before the Hourd of irectors, urd the
Buard shafl cdmslder ull the palnty ralsed by the
respondents before the Court”,

5. The legal discourse in the judggnent of this Coun
would show that the competent authority for sppuinunent of
illxc Authority wus the Bozilrd of Directors constituied unler
Article 5 of i.hc Regulation, 2006 on the recosnmendetion of
the Stcc:'ring Committce which was constituted under Anicle 4
of the said Regulation, Since the order of regularization of the
pcliliom;rs and other employees of the Authority was pessed
l:.\y the Board of Direclors, therefore, this Count has held the:
the subs:equcm order of withdrawal of regularization of the
petitioners in service by the Secretury of the Authority Wweb
passed by in.compc{cnl authority. However, this Court, 23
stated ilxbovct. has specifically allowed the respondent-
Au,lhorit‘ly lhn'? they may revisit the order of regularizzation ilml
i‘g accordanc with law.

61. I.I‘.aler. this issue was placed b‘c#'ore the Board of
Directors in iis 31* meeting held on lG.lO.?.OM.whcrcin the
Board had directed for implementation of the judgmient of this
doun, however, no order hs so far been passed by the Boerd
of Direc;'tors or any other forum to revisit the order
regularizillng ﬁle service of the petitioners in li_\e Authority.

7. ' Pursuant to 25% amendment in the Constitution of
[slamic f:{epublic o1l' Pakistan, 1973 (“Constitution”™), the
Federally Adr‘niniste;ed Tribal Arcas were merged into the
resp,eqtivi; Pro'lvinces of Khyber Pakhtunkhwa and Baluchistan.

The prq"iscnl issue relates to the merger of Federally

Gs,
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3
Atlmlmslcud Tribal Area in

g the Province ol Khgher
l'al.)uuni Hwa.

K. l 3 The l'rovmc:al Governinent  of  Khyher
l'alhlunklhwa had lhcn initisied variaus steps for establishing

s writ in lhc crstwhllc FATA and hay also issuesd very

instructions for the wransfer and posting of employcey in the
erstwhile FATA as well as in the Authority. The Authurity
was formally dissalved through Ordingace No. VI of 2020
and according to Secuon 3 of the said Otdmansc. the
employees of the Authority were declared as surplus and
placed at the disposal of Establishment Dcpanmcnt of the
I’!r'OVim'-ln..,! Government for their adjustment or posuing as pef
policy. |
9. Upon such dissolution, the Authority had sent the
fist of its émploycc: to the Secretary Government of Khyber
I’.d hunkhwa Establishment Departnent Peshawar vide lever
dalcd 09.03.2020, In the said lettes, the stntus of the p-‘liuonm
has been desrnbcd as contract employees or employeey
uppomwd under the urgensy clause whareas it the clam ol
the pelitioners that their services have 'bccn properly
n:gulanz:d b) the then competent authority vide letier dated
211,201, ﬁ:us, the only prievanse of the pelitioners’is tiat
their st uu; dcscnbcd as a contract employees in the said letter
dited 09, 03 "0“0 ts contrary to the judgment of this Coun
passed in \\’m Petition No. 2303-P/2012 dated 03.09.2014.
lhc rcspondcms in their comuments could ndt contruyen this
n..spu.l of the case and they have simply stated that all the
peuuontrs were relieved by i Autheriyy vide letter datcd
09.03. 0’0 un{l now ulc) hawe bccn houscd in }hc surplus pool
by the Esmbhshmem Deparument for lhcu' onward posting.
The respondents have neither admitted their status o5 regular
employees of the erstwhile Authority nor have denied the
sume in very clear terms. The representative of the
Deparunent, present m Court, has only stated ti!mt on whatever

siatus the petitioners were sent 10 the Esmblisirm_\_c_qt
Y

m/"h N had o
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POTT ' N ,
Depurtinent, the rc.j‘rondcms-dcpﬁ,rlmcnt have received the @
theny in the suld status, —

(0. ’Ilui perusal of the rccord which includes the
letfer duted 2 11,2011 whereby the services of the pelitioners
were n.;,ulnrlzcd mwl the J?dgmcnt of this Court passed In
\\'m Pclmon No 2303-P/2012 dated 04.09.2014 would
dcnrly shm\' tlml the subscquent letter withdrawing the
rc;,uluru.l\tion of the petitioners in service has been set aside
hi\ this Conrt mul despite the fact thnt this Court through the
i\tmcsmd Judgmmt dated 04 09 2014 had sllowed the
respondents  thet they may revisit the order of their
regularization, S0 far no such order has been passed by the
Authority including the respondents.

R In view of the above, we do nat hesitate to hold
lhuiI the| petitioners were the regular cmploycés of the
Authority and on their tmnsﬂ.rladjusunent in Provincinl
Gioverment; pursuant to Section 3 of the Ordinance No Vil of
0070 they will commuc to enjoy the said status and their
slulus being described us a contract as well as urgency clouse
induclccs are, thus, coutmxy to the factun! and legal position,
us stated nbove. This petition is disposed of accorgi

|
10.11,2022

16 OV 2022
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;1,- ey o GOVERNMENT OF KHYBER PAKHTUNKHWA&@

VA ESTABLISHMENT & ADMINISTRATION
s \&, DEPARTMENT
bl (ESTABLISHMENT WING) :
: ‘!\r ‘é'z ! . Be .’)
:-1'05_.,.2359 ' .

| Dated Peshawar the September 14, 2020

INOTIFICATION

L\lo. SOE-lI (E&ADH-S!ZOZOIFDA- In exercise of the power vested under provision of

Sr. No. 2 (i) of Rule-4 Appiointment, Promotion and Transfer Rules, 1989 read with

Para-S(c)(i): of the Surplus Policy contaihed in E&A Department (Regulation Wing) Govl.

f Khyber Pakhtunkhwa circular letter 'No'. SOR-I(E&AD)1-200/1998 datled 08-06-2001,
the Competent Authority hais been pleased to place the services of Muhammad Akif
Khan, Assistant (BPS-16) (Surplus Pool of Establishment & Admi_;nistr‘atic'm Department)
at the disposa! of Secretary Industries, Commerce & Technical Education Department,
Khyber P‘:':\F:htlrlnkhWé for further adjustment in the office of Directorate of Industries &

Commerce, Khyber Pakhtunkhwa against the vacant posts of Assistant (BPS-16) w.e.f.

© 20-04-2020 under initial fecruitment quota:-

SECRETARY TO GOVERNMENT OF
KHYBER PAKHTUNKHWA
ESTABLISHVMENT DEPARTMENT

Endst: No. SOE-IIl (E&AD) 1:3/2020/FDA Dated Peshawar the September 14, 2020

Copy fonwarded to the: L

1 Secretary| to Govt. of Khyber Pakhtunkhwa, Industries, Commerce & Technical
‘ Ed_u'caiion' Department.

Séd?ét'ary‘- to Govt. of Khyber Pakhtunkhwa Finance Department.

Accouhtant General, Khyber Pakhtunkhwa.

Director industries & Commerce, Khyber Pakhtunkhwa.

Section Officer (O&M) Establishment Department.
PS to-Secretary (Estt) Establishment Department.

PS to Special Se’;cret_a:ry (Est:t) Establishment Department.

PS to AdditionaliSecretary(Reg-ll) Establishment De'partment

10. PAto Deputy Se‘lcretHry (Estt) Establishment Department. -
11.  Official concerned. ‘

12, Master file. 1

2,
3.
4. 1. - p ! |
- 5, Section Officer (Admn/Budget & Dev:), E&A Department,
B.
7.
8.

©

(Zaman Ali Khan} 2
Section Officer (E-llI)
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' Service Appeal No. 1227/2020
' . . Date ,bf Institution ... 21.09.2020

el e

| Date of Declslon ... 14.01.2022

Hahif Ur Rehman, Assistant (BPS-16), Directorate of Prozecution Khvber
.akhtunkhwa e {Appeliant)

VERSUS

Government of Khyber Pakhtunkhwa through Its Chief Secretary at Civili
Sec‘retarllat Peshawar and others, - (Respondents)

| ‘ e
Syed Yahy*l Zahld Gillant, Tatmur Halder Khan &
All.Gohar Durranl
Adbacates

. . For Appellants
] ' ' o
Muhammad Adeel Butt,
Additional Advocate Ggheral - For respondents |
 AHMAD éluum TAREEN

 CHAIRMAN oo
' ATIQ-UR-REHMAN WAZIR °

M EMBER (EXE CUT).VE)

.

\/ \‘\" .‘J DG Emu

‘ ATI - R-REH W i BER'

\ C
serv!ce appeals, as common questlon of law and facts are lnvowed thereln .
I

Ao
. 1228/2020 titled Zubalr Shah_

-

. ‘ . T ‘lu' N .o
© . 2.1229/2020 titléd Faroq Khan. R

3. 1230/2020 titled Muhammad Arid Ayaz

5. 1232/2020 tltied Ashlq Hussain
': .'e. ,1233/2020 titied Shoukat Khan
3 1244/2020 tmed Haseeb.zeb.

"4, xzax/éozo tileg Qalser Khan S ]

Ef_ shall dlspose of the 1nsEant servlce appeal as: weil as the roilowlng connected '
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S g ke R
o it oo +8.:1245/2020 titled Muha’rr'imad Zahlr Shalv™™ - . Aot
ST 8 111252020 tted Zahid Khan i
; S ©10.11126/2020 titled ‘llouseef Igbat ;
it e Ll ;] : . b i
- 02. Brlef facts of the case are that the appellant was Initlally appointed as i
RN ,Asslstant (BPE-11) on contract basis In Ex-FATA Secrétarlat vide crder dated 01- l
Al ' - I~ 5
i l L ' 12-2004. His services were reqularized by the order of Peshawar High Court'vide f:
i ' ,ju'ldgrnent dated 07-11-2013 with effect from 01-07-2008 in ‘compllance 'kylth E
cabinet decislon dated 29-08-2008. Re'gularlzatlon of the appellant was delayed i
b\’/ the respondents for quite longer and In the meanwhiig, In the wake of merger .
';of Ex-FATA With the Province, the appellant alongwith others were declared - :
;surplus vide order dated 25-06-2019. Feellng aggrleved the appellant alongwlth : l :
i i f
‘others flled writ petltlon No 3704-P/2019 in Peshawar High Court, but ln the v
' . ' ' meanwhité the appellant alongwith others were adjusted n various l:llrectorates l
TR b |
: \/\) \‘l\" hence the ngh Court vide judgment dated 05-12-2019 declared the petltlon as '
‘ infructuous, which was challenged by the appellants in the auprame court of
| | * : ~~ Pakistan and the supreme court remanded thelr case to this Trlbunal vide order . ,i
i g 'dated 04-08-2020 In CP No 881/2020 Prayers of the. appellants are that the e
. - Impugned “Grder dated 25-06~2019 may be set aslde and the appellanrs may hef |
".i"-_,.etalnedladjustecl agalnst the secretarlat cadre borne‘"-'l he'istrength- “of
- ‘ '."-;-vi':Establlshment & Admlnlstratlon Department »"of Clvll"i‘ ecretariat. : Siilarly .
- ‘E‘f:',lsenlorlty/promotlon may also be glven to the appellants slnce I:he lnceptlon of"f«f SR
l it :'-thelr employment ln the govemment department wlth bacls txeneﬂt_s as per ‘
E ]udgment tlt:led T'kka Khan & others Vs: Syed Muzafar Hussaln Shah & others : '
Ak | ‘
s /(2018 SCMR 332) as well as'ln the light of 1udgment of largor lznch of high court '
G ! . .
o " In'Wiit Petition No. 696/2010 dated 07 b 20130 5 !
1 I N P Learned counsel for the appellants has contended that u.hc. appellants has |
. I . .not been treated In accordance with law, hence thelr rlghts recured under the: C ll
e " Constitition’ has badly been vlolated that the lmpugned order has not. been RN "
B ' - S L : S
Al : |
’I —— .‘
I e
1
N

e e e . Ll )
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passed ln accordance wlth Iaw, therefore ls not tenable and llable td be set aslde' '

"‘2‘.;.
' -"that the appellants were appoml:ed n: Ex-FATA Secretanat on conl:l act basls vide

: .order dated _01-12-2004 and In compllance: with Federal Sovernment declsion

" dated 29-08-2008 and In. pursuance of judgment of Peshawar High Court dated
07-11-2013, their servl*es were regulanzed wlth effect from 01-07-2008 and: the
'appellants were placed at the strength of Admlnlstratlon Department of Ex-FATA |
iSecretarlat that the appellanls ‘were dlscrlrnlnated to the effect that l:hey were,

t

placed in surplus pool vide order dated 25.-06-2019, whereas services of simliarly

.placed employees of all the departments were transfetred to their respectlve-
d'lepad:ments in Provinclal Government; that placing the appeliants in surplus .pool
l :

was not only fflegal but contrary to the surplus pool policy, as the appell:ant;s

n(llever opted

e placed in surplus pool as per section-5 (a) of the Surplus Pool
of 2001 as amended in 2006 as well 3s the unwililngness of the appe!lants
:ls also clear from the respondents letter dated 22~03 2019; that by dolqg so, the
‘matme service of almast fifteen years may spoll and go in waste; that the lllegal
||and untoward act of the respondents Is also evldenl: from the nol:lﬁcatlon dated
:’;08-011 2019, where the erstwhile FATA Secretariat departments and dlrectorates
‘have been. shifted and placed under the admlnlstratlve control of Khyber
_'Pakhtunkhwa Goveknment Departmenm whereas the appellants were declared

,:.surplus, that bllllon of rupees have been granted :by' the Federal Governmenl: for‘ -

e B :E_.merged/ersl:whlle FATA Secretarlat departments bul: unfortunately Edesplte havlng Y

'."._.:,'.fsame cadré of posts at clvlllsecretadat the _-espondents have carrled out thel o

s '::only the vlolatlon of the Apex Court ]udgmenl: but the same wlll also vlolate the .

o ':%fundamental rlghrs of the appellants belng enshrlned In the Constltutlon of

..i_}Paklstan, wlll serlouslv affect the promotlon/senlorlly of the appeliants; that'

oL idlscrlmlnatory approach of the respondents Is evldent from the nol:lﬂcatlon dated

i : _222 -03- 2019 whereby other employees of Ex-FATA were nor placed In surplus‘ ‘

[ ;Epool but Ex-FA’l‘A Plannlng Cell of PRO’ wais placed aind rnerged ) Provlnclal o

P ——

i ;"'.T,';:un]ustlﬁable, lllegal and unlawful lmpugned order dated 25-06—7019, whlch ls ot b
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o - paD C_)epar'tn'\;ent:'-that declaring the appellants surplus and sob?seciuently thlr

réquired to be placed. :at>the strehgth of. Establishment. & Administration
‘ A department that as per ]udgment of the Hligh Court,i sen!ori’y/promotlons of the'

» appellants are requlred to be dealt with |n accardance w:th the judgment tltled

R I AR Tikka Khan Vs Syed Muzahr (2018 SCMR 332), but the respondents deliberately

" and with ma!aﬂde c||eclTred them surplus, which |s detnmental to the Interests of
:the appelland in terms of monitory ioss as well as senlority/promotlon, hence
. interference of this trtbunal would be wa;rranted In’'case of the appellants.

D4. Learned Additional Advocate General for the respondents has..contehded

‘that the appellants has been treated at par with the law In vogue l.e, under

sect!o =TA) of the Clvil Servant Act, 1973 and the surplus pool policy of the
\/J\'\l\/plovmclal government framed thereunder; that provnso under Para-s of the

surplus pool polley states that In case the ofﬂcer/ofﬁcnals declines o be

‘per his
I

!adjustlment/absorptlon and would be required to opt for pre-mature retgrer,nent
]

senlority In the Integrated list, he shall loose the filCllIty/rIght of

_from Lovernment service provided that If he does nmot fulfill the requ'_ls1te

-quallfylng service for pre-mature retirement, he may be compulsory retired ftom
‘service by the competent authority, however in the Instant case, no affidavit Is

forthcoming to the effect that the appellant refused to be absorhed/adjusted

' rnmlsterlal staff qf ex-FATA Secretarlat, therefore they’

' ~~lhence they were. adjusted in the relevant cadre of the provlnclal government that
» |

after merger of erstwhile FATA wlth the Pravince, the Finance Department vide

viere treated 5 underz .

:.":sectlon 11(a) of the Clvll Servant Act 1973 that 50° far as the iSSUB ofinchjston'of'. 5

.' l_'merged areas secretarlat Is concerned they were- plannlng cadrn employees,’

‘.:ahjustment'in various departments/directorates are-llleqal, which Yhowever‘ yere

[

|adjusted/absorbed in the above ‘manner in accordance with the priorlty ﬂxed as

_,under the surp1us pool po!lcy of the government, that the appe!lants were

: ,"posts In ap5.17 and above of erstwhlie agency plannlng cell i P&D Departrnent"",-.'




NS SR

| o
o ﬂdepartrnents ln pursu-mce of requesl. ol’ establishment depattment, whlch were

- ..-no‘t meant’ for blue eyed persons as !s all ged ln the appeel' that the appellants

L ,':vhab ‘been. treated In’ accordance with Iaw, hence thelr appeals belng devoid of

B l

:ment rnay be dlsmlssed

oS,

Wwe': have heard Iearned counsel for the partles an:l have perused the
“reLord : g

. {

' 06 Before ef'nbarklng upon the” Issue ln hand It would be appropr!ate to |

_.vexplain the backgroun of the case. Record reveals that In 2003, the federal -

o A . gov‘ernrnent created 157 regular dosrs for the erstwhile FATA Secretarlat, agalnst

, ";whlch 117 empio ees Including the appellants were appointed oh. contract basis In

|2004

YU
/ M:newed from time to time by Issulng office orders and to this effect; the ﬂnal
B A

r fulﬂlllng aH the codal formallties. Contract of such employees was

ex'tenslon was accorded for & further perlod of one year with effect from 03- 12-
| ' |

2009, In the meanwhlle, the federal government decided and issued lnstructlons
dated 29-08-2008 that all those emplayees wo_rking on contrack agalnst the posts
!from BPS-1 to 5 shall be regularized and decl"sion of cabinat would be applicab1e

;Lo; conl:rlact ernployees working In ex-FATA Secretar\at through SAFRON Dlvlslon

for regularization of contract appolntments in respect of Lontrac; ernp\oyees
working in FATA. In pursuance of the dlrectlves, the appellants submrtted
applications for regularization of their appolntments as per ca\alnet decislon, but

such employees were not regularized under the pleas that vide notification dated

21 10- 2008 and in terms of the centrally adminlstered tribal areas (ernpioyees
status order 1972 Presldent Oder Na, 13 of 1972), the employees working .in
FATA shall, from the appointed day, be the employees of the provlnclal
government on deputatlon to the Federal Government without deputation

al!owance, hence tl‘\ gy are not entitled to be regularlzed under the pollcy decnsuon

,clated 29-08 -2008."

'_"_onder dated 21+ 11 2019 and 11—05—2020 creaLed posts ln the admlntstratve sy
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- In 2009 the provlnual government promulgated regularlzat:on of servlce

\ "
Aci 120009 - and in pursuance, the appeﬂanls approached the addltlonal chlef
sel reta ac

i ry ex- FATA for regularization of thelr servlces accordlngly, but no actlon.' L

L for regutarlzatlon of thelr serv1ces, which was a]lowed vide' judqment ‘dated 30-11-
e ) 2011 and sennces of the appe]iants were- regularl ed under the regulerlzat!on Act,

: 2009, agelnst which the respondents filed civi appeal No 29-P/201:1 and the

L P
Supreme Court remanded the case to the High Court P‘eshawa'r with directlon to

i

re*examlne the case and the ert Petitlon No 969/2010 shall l:e deemed to be

pe ndlng A thre mernber bench of the Pushawer ngh Cuurt declded the lssue

: :vlde judgment datecl ‘07 11-2013 in WP No 96972010 and services - of the
"-,:appeﬂ

were regularlzed and the respnndents were given three menths time to

: Mepare servlce structure so as to regulate thelr permanent employment In ex-

(

;'FATA Secretarlat Visei-Vis their emoluments, promotions, retirement beneflts and

Hinter-s e-senlorlty with further directions to create @ task force ta achieve the
|

objectives hlg‘hl\ghted above. The respondents however, delaved thelr
! |

rdgularization, hence they flled COC No.” 178-P/2014.and in compliance, the

raspondents submitted order dated 13-06-2014, whereby services of the

}appetlants were reqularized vide order dated 13-06-2014 with effect from 01-07-

12008 as well as a task force committee had been constituted by Ex-FATA

Secretarlat vide order dated 14-10-2014 for preparation of ser/\ce structure of
such employees and sought time for preparation of service rules. The appel!ants
egaln filed CM No. 1R2-P/2016 with IR In COC No 178-#/20i4 in WP No
¢r59;’2010 wheye the learned Additional Advacate General alongwith departmental
representative produced letter dated 2B-10-2016, whereby service rules for the
,ecretanat cadre emplnyees of Ex-FATA Secretarlat had been shown to be
llormulated and hacil been sent to secretary SAFRAN for approval, hence vide

Judgment dated 08-09-2016, Secretary SAFRAN was directed to finalize the

Ialter within ohe month, but the respondents instead of coing the needful,

RN _was taken on-their requests hence the appellants ﬂled Wit petldon No 969/2010'3' SR

— o ————

T e i it
.




der.lared all the 117 ernp|oyees Including the appellbnts as surplus vide order
da1ed 25-06-2019, agalnst ‘which the .appéliants filed Wr.r Petltion Na. 3704.
P/ 2019 for declarlng the Impugned order as: set; aslde and retalnlng the appellants
An the Civll Secretar{at of establrshment and admlnlstratlon department hav|ng the

g ‘_.slmllar cadre of post of the rest of the ctvrl secretarlat ernployees

b

: :of the provlncial government and would be treated as sucit for all intent and

.purpose cludlpg ‘their seniorlty -and so far aS thetr other grlevance regardlng

; ‘~h‘alr retentlon’ in: civll secretarlat Is concerned being clvil <ervants, it- would

v, o Involve deeper appreclaﬂon of the vlres of the pollcy, whlch have not been -

: -;;lmpugned In: the wrlt petltlon and ln case the appeilants strll Feol aggrleved'

‘ regarding any matter that- could nat-be iegally wIthn the: .ramework of the sald
“policy,” they would be’ !egally‘bound by the terrns and condltlon;', of service and‘ In
éview of bar: contained -ln-'Artlcle 212 of the Coristitution, thls court could not
5emhark upon to entertain the same, Needless ‘to- mention and we expect that
'k{aeplng‘ In view the ratlo as contailned in the judgment titled Tikka Khan ‘and
oti:!hers Vs Syed Muzafar Hussaln Shah and others (2018 SCMR 'F32), the seniority
vtiould be determined accordingly, hence the petitlon was declared as Infructuous
.and was dismissed as such. Against the jodgmentof High Coort,-‘ the‘a'ippellan.ts
Eﬁled CPLA No E81/2020 In the Supreme Court of Pakistan, which was ditposed of
‘vide judgment dated 04-08-2020 on the terms that the petltloners should
‘approach the aerv!ce tribunal as the issue being terms uﬂd conditlon of their

seivice, does fall withln the jurisdiction of service tdbunal, hence the appellant

filed the instant service appeal.

Durmg the course of hearlng, the respondehs produced"' coples of'-.'-

' -iadjustedlabsorbed In varlous departments The ngh Court vlde judgment dated -

‘.';"notlﬂcadons dated 19 07 2019 and 22-0? 2019 l:hat such ,.employees had been"':':":“'ﬂ "

05-12 2019 obse!rved that after thelr absorptlon oW they are regular employees'
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first place, declaring them surplus Is Hilegal, s'they were serving against regular
posts in administration department Ex-FATA, hence thelr services were required

ta be transferred to Establishment & Administration Department of the provinclal

gavernment llke ottl\eak' departments of Ex-FATA were rnergsu In thelr respectlve

departrnent Thelr second stance ls that by

Ilne.

10:. In vlew of the foregolng texp\anatton,, in the ﬁrst place, It would be

clpproprla' AT
gllants, due to whlch the appellants spent almost twelve years In protracted
-Iltlgatlon rlght From :2008- til ‘date. The appellants were "appolnted on contract
,baS|s after fu|ﬁlhng all the codal formalltles by FATA Secretariat adrnlnlstratlon
.. wing but thelr services were not reqularized, whereas snml!any appointed persons
. by the same ofﬁce with the same terms and condltlons vlde appo1ntrnents orders
- ‘dated 08-10-2004, Wete regularized vide . order dated - 04-04-2008, Simitarly 3
'_ﬁ batch of another 23 persons appolnted on contract Were regutarized vide order
. \ dated 04-09 -2009 and still 2 Batch of another 28 persons vJere regularized vide

i order dated 17- 03—2009 hence the appeﬂants were discrimlnated in regularizatlon

of thelr services without any valld reason. In'order to regularlze thelr services, the °

|
tﬁos'e, who were regularized and finally they submitted appllcattons for

\n;jplementat:lon of the decision dated 29-0B-2008 of the'federal gove.rnrnent,

iwhere by all those employees working in FATA on. gontract ‘were ordered to be '

regularlzed but the\r requests were declined under the plea that by vtrtue of
lpresldenttal order as -discussed above, they are empzoyees of provincial

i‘govemrnent and only on deputation to FATA but without deputatlon allowance,

‘Maln concern of the appelfants in the Instant service aopeal I5 that In the -

dec!arlng the.r. surplus and 'the\r -

count the dlscrlmlnatory behaviors of the respondents with the -

a{'apellants repeated1y requested the respondents to cansider them at par w1th ,
|

subsequent adjustment ln directorates affected thern 1n monlto E'-t.en'ns as weil as SRR O

thelr senuorlty/prornotton also affected belng placed.at the battorm t:f the seniorlty e Sk

e i e i et £




SR agalh discriminate

I

|
1hence they. cannot be regu\anzed the fact howeVer remaln: that. they were not
emplcvee of provlnclal governrnent and were appointed’ bv admin\strat\un
department of Ex-FATA Secretarlat, but due to malafide of the respondents they
were repeatedly refused regulatization, which however was not warranted. In the
meanwhile, the'provlnciai gavernment promulgated ‘Regularlaa;tion Aé:'t 2005:"137

virtue of which all- the contract- employees were reguiarlzed but the appellant

.were agaln refused:, rr.gularrzation, but with no plauslble reesun, hence they were

-and 4.compe,|.l‘lng -.thern,;-to-; flle;Wril ‘Petition.

——where the 're'épcndentshad ‘-taken“ra:'plea 'that~~ the ngh COU"t had allowed

-regularlzation ‘under the regularlzatlon Act 2009 but d\d not discuss theIr

;|egularlzatlon under the pollcy of . Federal Government Iaid down ‘n, the ofﬂce

o memorandum lssued by the cablnet secretary on 29-08-2008 dlrecting the

N [,,

E regularlzation of servrces of contractua\ employees worklng rn FAI‘A hence the =
e Supreme Court remanded the!r case’ to ngh Court to exarnine thls aspect as well

' A three | rnember be ch of H\gh Court heard the argurnent., where the

1respondents took a U turn- and agreed to the polnt that the: appellants had been
,dlscrimlnated and they will be regularrzed but sought tlrne I'C)I creat\on of posts

]and to draw servir.e structure for these -and other employees to regulate thelr

. ‘permanent employment. The three member bench of the High Court had taken 3

i
selrlous view of the unessentlal technicalities to block the way of the appellants,

who too are entlt}ed to the same rellef and advised the respondents that the
petltioners are suffering and are in trouble besides rnental agony, hence's

|

.ragularlzation was allowed on the basls of Federal Governmer it declslon dated 29-

08 2008 and the appéllants were dedared as cvll servants of the FATA

-
|
i

ln'}':Peshawar, -,ngh Ik

Ch. .




|Secretarlat and not of the pmvlncral government In a manner, the appellants
“were wrongly refused thelr rlght of regdlarlzatlon under the Federal Government
lPoIlcy, whnch was conccded by the respondents before three -member's bench
;but the appellants sufferecl for years for a slngle wrong refusal of the

respondents, who put the matter on the back burner and on the ground of sheer

govc-»rnment as well as of the judgment of thecourts Fn‘ally, Services of '-th'e'

'bench is ven/ cleal' and by vlrtue of such. judgment the reSpondents were

o B ‘
»l_employees borne
t

unabated as nelther posts were created for them nor servlco rules were framed
“for them as’ werd comrnntted by the respondents before the High Court and such

f;commltments ‘are- part of the judgrnent dated 07 11-201.1 of Peshawar ngh
,'3Secretarlat lnto Provlnclal Secretarlat all the departments' alongwlth staff were
2(119 where P&D Depar’cment of FATA Secretariat was handed over to provlnclal

"i:vlde notlﬁcatuon dated 16 01 2019, F-‘lnance department merged into provlnclal
' ;Flnance department vlde notlflcatlon dated 24-01 2019 educatlon department

| "vide order dated 24-01- 2019 and slmllarly all éther department lke Zakat & Usher

;Minerals, Road &Infrastrudure, Agrlculture, Forests, Irrlgadon, Sports, FDMA ahd

. |
others were merged into respective Provmcla! Departrnent_, but the appellants

being employees of the administration department of ex-l‘ATA were not merged

{
i

technicalities thwarted the process desplte the repeated directlon of the federal

that too after contempt of court proceedings Judgment of l.he three member ; :

} V'~Court In the wake of 25th Constrtutronal emendments and uan merger, of FATA .
‘marged into provlnclal departments Placed on record is notlﬂdal:lon dated 08-01-
P&D Departrnent and - aw & order department merged lnto Home Department ”

-|Department Population Welfare Department, Industrles, Technlcal Educatl n,.

'ilnto Provinclal Establlshment & Admlnlstratlon.Dep_artment, .rather tl"ley.-were .

_appellants were very unwllllngly regularized In 2014 with effect from 2008 and o

i 'frequlred to regularlze thern In the first place and to own them as thelr own o

the strength of establlshment and admlmstratlon department

“& FATA Scretariat, but step rnotherly behavlot ;.of "the reapon ents contlnued




:_sanctloned posts -and they were required o be smoothii'
L estabhshrnen|t iand admlnistradon depafcment of provlnclal'

5. thelr utter dlsrnay, t’ney werre' declared s surplus lnsplte ;

!

declared surplus, which was dlscrimlnatory and based on malaflde, as there vvas

SN

no reason for declaring the appellants as surplus, as total strength of FATA

'Secretanat from BPS-1 to 21 were 56983 of the civil admlnlstratlon agalnst which

'empioyees of provinclal government defunct FATA DC, ernployees appointed by

FA’I’A Secretarlat Ine directorates and autonomous bodles etc were lnduded

.amongst which the number of 117 employees including the appellants were

granted amount of Rs. 25505.00 mlilllon for smooth transitlon of the employees

as well as departments to provinclal departments and to this effect a sumrnery

. was subrnltted by the provincial government to the Federal Government, which

was accepfed and vide notification dated 09-04-2019, provincial government was
asked to ensure payment of salarles and other obligatory expenses, including
terminal beneﬁts as well of the employees agalnst the regular sanctioned 56983
puosts of administrative departments/attached dlrectorates/ﬁeld forrnatlons of

erstwhile FATA, w&%ich shows that the appellants wzare also worklng agalnst

“than malafide of the respondents Anather” dlscr!minaton/ behavior of the

‘respondents can be seen, when 3 total of 235 posz were. created vide order

dated 11-06-2020 ln adrninustratlve depar‘cments e Flnance, home, Local

Government, Health Envrronment, Information, Agrlculture, Irr]gation, Mineral

B "and Education -Depardnents for ad]ustment of “the staff of the respective

. departments of ex-FATA, hut here agaln the appellants were dlscrlminated and 0

) ‘." :post was - created for them ln Establlshment & Admlnlstratlon Department and :
\they |were declared surplus and iater on ‘Were' ad)uste'd In Verlous dlrectorates,

. '.'-"\whlch was" detrtmental to thelr rights ln terrns of monetary beneﬁts, as the
ar
\

.;thle one admissible In civil seoretarlat. Moreover, thelr senlorlty was ziso affected’

Ty

f'-'merged‘ ._vvlthr:the SIS

oWances admIss!ble to them in thelr new places of adjustment were less than

ot ot ey |

were posted agalnst sanctloned ‘posts. and deciarlng them surp!us, was no rnore' :
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- ‘as they were placed at the bol:torn of senlorlty and thelr promotions, as the
S

appe}lant appolnted as - Assistant Is stlll worklng as Asslstant ln 2022, are tl'le

factors, which cannot be |gnorecl and which shows that lnjustlce ‘has been done to

Ll“e appellants, Needle’ss to mention that the respondenl:s falled to appreclate that

I
iresultant re-structuring of governmental offices under the Zzvolution of powers

‘from provinctal to local governments as such, the appellants service 'In erstwhlle
FATA Secretariat (now merged area secretarlat) had no na:us whatsoever with
the same, as neither any department was abolished nor any post, hencezthe'

L surplus ppet-Policy applled an them was totally lllegal Moreover the concecned

- \/\m\_/le{ rned counsel for the appellants had added to thelr miserles by contesting thelr

casas In wrong forums and to this effect, the supreme court of Pakistan in l:helr
case in civil petition No., 881/2020 had also- noticed that the petitioners belng
pursuing thelf remedy before the wrong forum; had wasted|much of thelr time

' and the serwce TrlLunal shall 3ust|y and syrnpathetlcally conslcler the ql.lestlon of

i

S already spolled by the respondenl:s due to sheer technlcalttles and wll:hout
'_i touchlng merlt of the case The apex courl: ls very clear on the polnt of llmltatlon
"that cases should be con5|dered on' merlt and ‘mere: technicalities lncludlng

E llmltatlon ‘shall-not debar: the appellants from the rlghts accrued to them. In‘the

. condone the delay OC'cu"red due to the' reason menl:lol*ed aboVe.

the Surplus Pool Pollcy .!001 did not apply l:o the appellanl:< slnce the same was .

Speclflcally made and meant for deallng with the transltlon of cllstl lct system and "

o "delay n accordar]ce wlth law To this eﬁect we feel that the delay occurred due to--

,'_"E’wastage of tme before Wrong forurns, but the appellants Cunl:lnuously contested ap

- thelr case wlthout any break for gettlng justlce We feel-l:hal: tllelr case Was b

: lnslant case, the appellénts has a strong Case on. merlt hence We are lncllne to o

R 11 : We are of the' consldered oplnlon thal: the: appellants has not ‘been treated .
: ~-\ln accordance wlth law, as they were employees of adml*llstratlon departrnent of -

S '.:‘:.\the ex-FATA and such stance was’ accepted by the respondents I thelr. cornment.




Flnance department ‘was requlred m create post.s
3

e, tpst

suhmitted to the ngh Court and the ngh Court vlde judgm..l t dated 07-11-2013-'-

o declared them clvll servants and eleOVees of" admlnlstratlon department of ex-
N . I FATA SEcretarlat

s rices to the establishment and admlnlstratlon depaa nent of . provlnclal

and: regularlzed thelr servlces agalnst sanctioned posts desplte;" :

3 ‘ﬁl they were declared surplus. ‘They were dlscrlm nated' by l‘lul. transferrlng thelr‘ L

g v'ernment on the ana[ogy of other ernployees transferred td thelr respactlve"

Adrnlnlstratlve Departments as the Federal Government had granted amount of

‘Rs. 255 fion for a total strength of 56983 posts including the posts of the

.appellants and declaring them surplus was unlawful and based -on malafide and

on this score alone the impugned order Is lable to be set.aslde. The correct

Sl |departments ln provlncial government and in. case of nor- avallablllty of post'

in Esl:abllshment & -
|Adrnlnlstratlon Department on - the analogy of creatlon oF posts ln other

Course would have been to create the same number of -vacancles in thelr

respectlive department |.e. Establlshment & Administrative Jepartment and to
post them in their own department and issues of thelr senlarity/promation was

required to be settled in accordance with the prevaliing law and rule.

12. We have' observed that grave Injustice has been meted out to the.

appellants In the sense that after contesting for longer for their'r'egulaﬁzatlon and:

finally after getting regularized, they were still deprived ‘of the ‘service

strt:cture/rules and creatlon of posts despite the repeated directions of the three \

- ‘_already been wasted In lltlgatlon. 'ﬁi: '

member bench of PesLawar ngh Court in Its Judgment dated 07-11 2013 passed

a ”the appellants aﬁ:er puttlng ln 18 years oF servlce and half of thelr“sewice hag S

e o ot s S o .
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c eated for”. other Admlnlstrative Depattments vlde Flnanc’..;jDepartrnent‘:‘: R

Enotlﬁcatlon dated 11~06-2020. Upon thelr: adjustment

CRAIT S

In vlew of the foregolng dlscuaslon, _the lnstant appeal alongwlth

':fconnected setvice appeals are aocepted The lmpugned order dated 25-06 2019 s
_'_:'set ‘aside: wlth directlon to the respondents to adjust ths' appel!ants in’ their‘
%jrespectlve department le Establlshment & Admlnlstratlon [)epartment Khyber
| :’.'.‘ :"':_ rkhtunkhwa agalnst thelr respectlve posts and In oase of non-availablllty of '

EAR l
i -_,posr_s the same'shall be create.d for the appe!tanls on the same manner, as were

:department they are held entitled to all consequential benef’ts The lssue of thelr".' -

‘sen%orlty/promotlon shall be dealt wlth In accordance with the provlslons

{contalned in Civil Servant Act 1973 and Khyber Pakhtunkhwa }Govemment
I Sewants {Appointment, Promotlon & Transfer) Rules, 1989 particylarly Section-
-; 17(3) of Khyber Pakhtunkhwa Government Servants (Appotn ment Promotion &
: Transfer) Rules, 1989. Needless to mention and Is expeciad that in view of .the
ratio as contalned In the judgment titled Tikka Khan and others Vs Syed Muzafar
Hussain Shah and others (2018 SCMR 332) the seniorlty would be determlned

accordingly. Parties are left to bear thelr own costs File be conslgned to record S

~|: '
ropm. .

ANNOUNCED
114.01.2022

\

\u ]\f\___/
(ATIQ-UR-REHMAN WAZIR)

(AHMA AN TAREEN)'

CHAIRMAN . MEMBER (E)

,..helr respectlvei{, ER I




Vlde ouF detailed Judgment of today, separately placed on- ﬂle, the V. N

Instant appeal alongwlth connected servlce appeals .:ere accepted The _
1::'_'.Impugned order ‘dated i 25-06-2019 s 'set aside . wi direction. t the
: .respondents Lo adjust the apoellants ln thelr respeche department ie- T

Estabnshment 1% Adrnlnlstratlon Department Khyber Pakhtunkhwa agalnst

thelr respective posts ‘and In.case- of non-avallablhty of posts, the same

{shall be created for the apoeliants on: the same manner, aq Were created

. 'for other Admlnlsb'atlve Departments vlde F%nance Delpartment notlﬂcatlon

dated 11-06- 2020. Upon thelr ad;ustment !n thelr respectlve department

-they are held" entltled to .aﬂ‘consequentlal benefits. The Issue of their

. senlorlty/promotlon 5hall be dealt with In accordance with the provisions

contamed In-Civil Servant Adt, 1973 and Khyber Pakhtunkhwa Government

Servants (Appolntment, fromotion & Transfer) Rules, 1989, particularhy

Section-17(3) of Khyber pakhtunkhwa Government Ser\«ants (Appolntment

Promotion & Transfer) Rules, 1989. Needless to mentlon and is e%pected :

that in view of the ratio as contalned In“the judgment bted Tikka.Khan

and others Vs Syed Muzafar Hussain Shah and -others (2018 SCMR 332),

the senlority would be determined accord!nlLly..ugar,tlea are left to bear

their own costs. File be conslgned’ to record room.

14.,01,2022

(AHM TAN TAREEN) - (A’I‘IQ-UR-REHMAN WAZIR)I

CHAIRMAN S MEMBER(E)




1ﬁewu€[aa@4uamus”qmga
U"‘Luued" :

N
ffo _ osmev?u?‘*‘

r~ \-:_3.- w oy

T‘?%.%UQQ

ap 1
Logiblisky ';wﬁ@up, “‘e}suﬂgos
A ONIM ﬁQWH81W9 93

el

:" .\.{@'NJ W

JagAHY ;1prmaw_u_aa/\oa

.L Y (3 T R
'{;, SN ’BWHsmewsa




1 \ (2‘? Dated: 06 November, 2023

s
— Thc Secretary t0 Government of Khyber Pakhtunkhwa, j, .
Establishment Department, Civil Secretariat, { ?
Peshawar. . o N 7

‘SUBJECT: APPEAL FOR ADJUSTMENT IN THE CIViL SECRETARIAT KHYBER
E PAKHTUNKHWA
|

With due veneration, piease refer to the above cited subject, we (undersigned) request

your hdnour the following facts and grounds for favourable consideration please.

o That after the Consntuuonal (25") Amendment Act, 2018 the Federally Administered
Tnbal Areas were merged mto the respective provmces of Khyber Pakhtunkhwa and
Baluchlstan. In hght ot!‘ the merger of Erstwhile Fata mto Khyber Pakhtunkhwa Province,
the Govemment \of Khyber Pakhtunkhwa dissolved the Brstwhﬂc FATA Development
Authority and merged the employees into Establishment Department KP.

\ « Later on, we the undermgns were adjusted in different attached Departments (Directorate’s).

e That v1de Khyber Palchtunkhwa Service Tribunal Peshawar Judgment dated: 14/01/2022 in
the service appeal No 1227/2020 (Annexure-T) and subsequently vide Establishment
Department Notlﬁcatlon No. SOE-V (E&AD)/11-1/2022 dated: 29/08/202 (Annexure-II)
and Notification No ‘30 (AD) 4 (173) S/T/2022 dated 29/08/2023 (Annexure-III) Several
employees likewise us who were initially adjusted in different attached Departments, were
 ordered and adjusted in the Civil Secretariat Khyber Pakhtunkhwa.

e That likewise the above said employees, we the undersigns appeal your honour to adjust

us in the civil secretariat as per the precedence mentioned above and as per our bumble
request on humamtanam grounds, please

We shall be very grateful to your honour for your favourablc consideration and
. uooperatron in this matter. oo

4

Thanking you in anticipation for your kind patronage.

- Enclosed as above:

Your's faithfylly,
& . )
. Zahidullah Jan, Computer Operator (BPS-16) Directorate of Food, KP , -

1
2. Thtisham Ghani, -do- ' -do-
. 3. Fawad Husain -do- -do- @M
© 4. Fakbre Alam do- do- -\
A Nlluhammad Akif Khan, Assistant (BPS-16) Directorate of Industnes, KP l/iﬂ""
/ 6. Shakee! Ahmed, -do- ' Directorate of Populanon Welfare, KP

. Farman Ali -do- Directorate of Reclametion & Probatmr:@;

7

8. Imran Ullah Dnver (BPS-6) Directorate of Treasury(& U } l
8. Fahem utlah 4ssstanl (BPS-1E) Doncctinate 06
C

Pistfion

-G

g z’
g
1) The Chief Secretary Khyber Pakhtunkhwa



POWER OF ATTORNEY

BEFORET}HE ume<7;¢%aw4§7 ;Zxé;ayip_

of 2022

Sl xx«»‘?/ 41{/& L

1/we

VERSUS
% o

do heseby Appf)ll'lt &

o The Law Fim of SHAH | DURRANI | KHATTAK

(a u;_l\rcrLd L1w firm) as counsel in the above mumnmd case, to do all or Jn\’ ()1 the h)lln\vm;_' acts, deeds

and rhings:-

1. “T'o appear, act and plead for me/us in the above mentioned case in this Court/ Fribunal
or any uther court/tribunal in which the samermay be tried or heard and any orher
pr(:cuding\ arising out of or connected therewith.

to

To sign, verify and file Plaint/Written Statement or withdraw all proceedings, petitions,

suit appeals, revision, review, affidavits and apphications for compromise or withdrawal,
or for submission ro arbirration of the said case; or any other document, as may b
deemed necessary or advisable by him for proper conduct, prosccution or defence of the
said case at any stage. :

3. T'o do and pcrfnrm all other acts which may be deemed necessary or advisable dunnk tlu
course of the proceedings.

AND HEREBY AGREE:-

a)

b

To rarify whatever the said Advocates may do in the proceedings in my interest,
Not to hold the Advocates responsible if the said case be proceeded ex-parte or
dismissed 1 default in conscquence of their absence from the Court/ I'ribunal
when it is called for hearing or 1s decided against me/us,

‘I'hat the Advocates shall be entitled to withdfaw from the prosccution of the

- said case if the whole OR any part of the a;,,rud fee remains unpald

In witness whereof 1/We have signed this Power of Attorney/Wakalat Nama hereunder the contents of |
which have been tead/explained to me/us and fully understood by mc / us this ) day of

@t

@t

Signature of Executant(s)

21 dod-S84Y 1839

Accepted subject to term regarding payment gf fee for/on behalf of The Law Firm of Shah |

Durrani | Khattak.

Zarak Arif Shah
Advocate High Court
0333-8335886

4/5,;

ALI GOHAR DURRANI
Advocate High Court

+92-332-929-7427 ﬁ

/ . Babar Khan Durrani
. Advocate High Court
0301-8891818
Hannah Zahid Durrani ™
Advocate High Court

Shah | Durrani | Khattak'

(A registered law tirm)
wwasdklaw. ory 1nf0(l\dl\]aw org

231-A, Street No. 13, New Shami Road, Peshawar.

aigohar@sdklaw.org o JM{/‘/L‘/
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