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The appeal of Mr. Muhammad Hakeem 

resubmitted today by Mr. AH Gohar Hurrani Advocate. It is
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fixed for preliminary hearing before Single Bench at

Parcha Peshi given to the eounsel forI^eshawar on

the appellant.
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.ppual of ivir. Luqinan Hakeem received today i.e on 21.03.2024 is incomplete on 

' ^co;e Wiiich iS retumecl to the counsel for the appellant for completion and
, days. •
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'..ording to sub-rule-4 of ru!e-6 of Khyber Pakhtunkhwa Service Tribunal rules 
ib7d respondent no. 3 & 4 are un-necessary/improper parties, in light of the rules 
iDid and on the written direction of the Worthy Chairman the above mentioned 
respor dent nuniber be dsleted/struck out from the list of respondent.
.. iist fiot au:;ched with the appeal.

nus iu.n been fiagged/marked with annexure-s.marks,
: Anner.ure-s of the appeal are unattested.

b Copy of adjustmen t order dated 26.8.2020 of Shakeel Ahmad mentioned in para-8 
of the memo appeal is not attached with the appeal.
Page nos. 10 &. 17 to 20 of the appeal are illegible be replaced by iegible/better0-

one.
/ AniieKures of the appeai are not in sequence,

• .diofe cupies/set-: of the appeal along with annexures i.e. complete in all respect 
'! ribunm and one for each respondent may also be submitted with the appeai.; u.'
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/2024.
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M.Appeal No.
/2024

Mr, Lpqman Hakeem. Assistant (BPS46) Directorate of Industries and 

Commerce, Khyber Pakhtunkhwa 

Versus
Government of Khyber Pakhtunkhwa through Chief Secretary and others

INDPIY

S.No _______ Description of documents
Appeal with affidavit

Annex Pages1.
f-S

2. Addresses of Parties
1-e3. Copy of the notification dated 05-11-2011 

Copy of the notification dated 22-11-2011 

Copy of Judgment dated 04-09-2014

F-4.
B

/e7
5.

C
6. Copy of the notification dated 05-08-2020 D

Copy of the advertisement E
8. Copy of notification dated

^_____________ ^
Copy of the judgment dated 14-01-2022 

Copy of the notification dated 26-08-2032
p; r-r-—-—^—______ ____ ^9 -'f ^
'^opy ot the departmental appeal dated 24-11-

F IZ9.
G

10.
H 2.711.
I2023

12. Walvalatiiama

appellant
Through

O

Ali Gohar Durrani 
Advocate High Court(s) 
0332-9297427
klianeIiegohar@vp hnn com
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BEFORE THE HQN>BLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL.PESHAWAR. KhvlTor

bervicc Tribunal

m6!L>lui*y No.

APPEAJ.No._^Si ./2024

Mr. Luqpian Hakeem, Assistant (BPS-16) Directorate of Industries and
1

Commerce, Khyber Pakhtunkhwa

Appellant
Versus

The Government of Kliyber Pakhtunkhwa,
Through Cliief Secretary Government of Khyber Palchtunkhwa, 
Civil Secretariat Peshawjir.

1. :

The Establishmentdc Administration Department,
Through Secretary Establishment & Administration Government of Khyber 
Pakhtunkhwa,
Civil Secretariat, Peshawar.

2.

I

The Finance Department,
Through Secretary Finance to the Government of Khyber Pakhtunkhwa, 
Gvdl Secretariat, Peshawar.

3.

The Government of Bdiyber Pakhtunkhwa 
Through Additional Chief Secretary Merged Areas, 
Office at Warsak Road, Peshawar.

4.

Respondents

APl^EAL UNDER SECTION 4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT. 1974 FOR ADJUSTMENT OF THE

APPF.TJ.AMT TT<r THE CIVIL SECRETARIAT. KHYBER

PAICHTUNKHWA.

RESPECTFULLY SUBMITTED:
I

The appellant most humbly beg to submit as under
1. Thai: the Appellant is a law-abiding citizen of Pakistan and also hails from a 

respectable family. He was appointed as Budget Assistant in FATA Development 
Authority Administration Department on contract basis vide Notification dated 05- 
11-2011.
Copy of the notification dated 05-11-2011 is Annex-A.

2. That the services of tiie Appellant were regularized vide Notification dated 22-11- 
2011 by the approval of Board of Directors granted in its 22*“* minutes held on 25'*' 
October, 2011.
Copy of the notification dated 22-11-2011 is Aimex-B.



3. That subsequently FATA Secretamt \vithdrew the regularization orders and the same 
were chaUenged before the Hon^ble Peshawar High Court, Peshawar, and die 
Hon tile Peshawar High Court set-aside the withdrawal of regularization orders vide 
its judgment in W.P No. 2303-P/2012 dated 04-09-2014.
Copy of Judgment dated 04-09-2014is Annex-C.

4. That FATA was merged into Khyber Palditunkhwa Province post 25'^ amendment 
and d-ie appellant was declared to be surplus vide notification dated 05-08-2020 by 
the Government of Khyber Pakhtiinkhwa Establishment and Administration 
Department (Regulation Wing).
Copy of th^ notification dated 05-08-2020is Annex-D.

5. That the Appellant was adjusted against the posts in other directorates, while the 
positions were vacant in SecreOuiat, still no option was given to die appellant

Copy of the advertisement is Annex-E.

6. That on 14-09-2020 a notification issued by the Govetnment of Khyber 
Pakhtunkhwa Establishment and Administration Department Establishment Win^ 
in which the competent authority has been pleased to place the services of the 
appellimt (Surplus Pool of die establishment &c Administration Department) at the 
disposal of Secretary Industries, Commerce and Technical Education Department 
Khyber Pakhtunkhwa for farthk adjustment in the office Directorate of industries 
and pommerce, Khyber Pakhtu^wa against the vacant posts of Assistant w.e.f. 20- 
04-2020 under initial recruitment quota.

i
Copy of notification dated 14B99n2020 is Annex-F.

was

7. That on 21-09-2020 simikdy placed employees approached the Khyber 
Palchturikhwa Service Tribunal Peshawar in Service Appeal No. 1227/2020, wher'ein 
this Hon'ble Tribunal was pleased to allow the service Appeal vide judgment dated 
14-01-2022 with the direction to the adjust the appellants in their respective 
departments against their respective posts and in case of non availability of die posts, 
die same shall be created for the appellant on the same manner as were created for 
other administrative departments. Upon their adjustment they are held entitled to all 
consequential benefits.
Copy of the judgment dated 14-01-2022 is Annex-G.

8. That another example is of one Mr. Shalceel Ahmad Assistant who was adjusted 
vide notification dated 26-08-2022 issued by Govetnment of Khyber Pakhtunkhwa 
Establishment and Administration Department: Establishment Win^ upon die 
approval of the Chief minister Khyber Pakhtunkhwa.

Copy of the notification dated 26-08-2022 is Annex-H.

9. That on 24-11-2023 the appellant filed a departmental representation for adjustment 
in the Civil Sectetajiat, Khyber Pakhtunkhwa but of no legal effect.

Copy of the departmental appeal dated 24-11-2023 is Annex-I.

10. That the appellant having no alternate remedy but to approach this Honorable 
Tribunal amongst others on the following grounds:

Grounds:
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a. Because the impugned notifiaitions are based in discrimination as is 

clearly^ laid out in die facts above.

b. That .die judgment dated 14-01-2022 rendered by the Honourable Service Tribunal is 
also applicable on those dvil servants who were not a piut of the said appeal, because 
ludg'nients of the Honourable Service should be tf^eated as iudgtnents in rem.
ana not in personam. Reference can be given to the relevant portion of judgment 
citeid2d23 SCMR 8, produced herein below.

kam^d'^dditional A.. G,, KPK argued that, in the order of the KP Service Tribunal passed in 
Appeals Nos. 1452J 2019 and 24812020, reliance was placed on the order passed the learned
Peshawar High Court in Petition No. 3162-PI2019, which was sinply dismissed with the 
observations that the writ petition was not maintainable under Article 212 of the Constitution, hence 
the reference was immaterial In this regard, we are of the firm view that f a learned Tribunal decides 
any question ^f law by dint of itsjudgment, the saidjudgment is alweys treated as being in rem, and 
not in personam. If in two judgments delivered in the service eppeals the reference of the Peshawar 
High Court judgment has been cited, it does not act to washout the effect of thejudgments rendered in 
the other service cppeals which have the effect of a judgment in rem. In the case of HameedAkhtar 
Nia^' V. The Secretay, Establishment Division, Government of Pakistan and others (1996 
SCNIK 1185), this Court, while remanding the 
Tribunal or this Court decides a point of law relating to the terms of service of a civil servant which 
covers not only the case of the civil servant who litigated, but also of other civil servants, who may'have 
not taken any legal proceedings, in such a case, the dictates ofjustice and rules of good governance 
demand that the benefit of the above judgment be extended to other civil servants, who may not be 
parties to the above litigation, instead of compelling them to approach the Tribunal or any other legal 
forum."

That the applicant is tejying upon judgment dted 2023 SCMR 8, whereby, the 
essence of Article 212 of die Constitution of Paldstan, 1973, was fulfilled, by 
observing that any question of law dedded by the Service Tribunal shall be treated as 
Judgment in rem, and not in personam. In order, to give force to the judgment of the 
Suprerne Court, the applicant may also be subjected to the judgment rendered by the 
Honourable Service Tribunal.

to the Tribunal clearly observed that f thecase

c.

d. Because the impugned Notification dated 05-08-2020 and 26-08-2022 are illegal, 
against facts and law on the subject as well as Surplus Policy.

e. Because the impugned notifications and orderare the sheer violation of law on the 
subject and the Constitution as well

£ Because die impugned notifications and orders are illegal. Unlawful^ void and 
ineffective upon die rights of die appellant.

g. Because die impugned notification and order is against the prindples of natural 
justice and fundamental rights as guaranteed under the Constitution of Islamic 
Republic of Pakistan, 1973.

h. Because in fact, the appellant's case is not of abolition of posts. Or service or setup 
to begin witii and the concerneddepartoents and atoched department together with 
the posts continue to exist and have not been abolished.

i. Because neither conscious application of mind has been undertalcen or spealting nor 
reasoned order has been passed and Surplus Pool Policy, 2001 has been senselessly 
applied to the appellant.

j. Because the impugned notifications and orders have been issued/ passed in flagrant 
violation of the law and the Surplus Pool Policy itself and deserves to be set aside.
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k. Because the mechanism provided for adjustment and fixation of seniority of die 
surfjlus employees in the Surplus Pool Policy, 2001 will deprive the appellant of his 
seniority and other benefits will render him junior to those who have been appointed 
much later in time than the appellant.

1. Because blatant discrimination has been committed in the adjustment of the 
appellant as compared to other similarly placed employees of erstwhile FATA 
Secretariat have been adjusted in different departments of KP Civil Secretariat.

. Because the Appellant has been treated illegally, unlawfully and against the spirit of 
the la w.

m

. Because die Rights of the Petition^ are secured under Article 8, and the entirety of 
Part 11 of the Constitution of the Islamic Republic of Pakistan, and its redress falls 
solely withik the ambit of Article 212 of the Constimtion of the Islamic Republic of 
Pakistan, 1973, and lie with this honorable tribunjd.

■ n

o. Because the right to due process as per Article 10-A of die Constimtion of the 
Islamic Republic of Pakistan, 1973 is being made redundant in the instant case against 
the Appellant The right is absolute and cannot be done away with and it needs to be 
taken as liberally as possible as per the dictum laid by the Honorable Supreme Court 
in PLD 2022 SC 497.

“Incorporation of the right to a fair trial and due process by Article 10-A in 
die Constitution as an independent fundamental right underscores the 
constitutional significance of fair trial and due process and lilte other 
fundamental rights, it is to receive a liberal arid progressive interpretation 
and enforcement”

Because the Honorable Supreme Court of Pakistan in the recent judgment injustice 
Qazi Fae2 Isa case has held in unequivocal terms that even the highest of offices are 
not to be denied the ^damental rights so guaranteed by the Constitution. The 
judgment is reported as PLD 2022 SC 119 and lay as under.

“Right to be dealt with in accordance with law. No one, including a Judge 
of the highest court in the land, is above the la\y. At the same time, no one, 
including a Judge of the highest court in the land, can be denied liis right to 
be dealt witli in accordance witli law; it matters little if the citizen happens 
to hold a high public office, he is equally subject to and entitled to die 
protection of law.”

The judgment referred to above further lay clear that the principles of natural justice 
are to be met in every circumstances in the following terms:

“After recognition of tlie right to fair trial and due process as a 
fundamental right by insertion of Art lOA in the Constitution, violation of 
die principles of natural justice, which are the necessary components of the 
right to fair trial and due process, is now to be taken as a violation of the 
said fundamental right as well.”

These principles aye time and again reiterated by the Honorable Supreme Court 
and have been rec^ndy held of immense value in PLD 2021 SC 600 in the 
folloiving words:

“Constimtional guarantee of the right to be dealt with in accordance widi 
law, under Art. 4 of the Constimtion, is available not only to every citizen 
of the country but also to every other person for the time being within 
Pakistan, Said constimtional guarantee cannot be curtailed or limited in the

P
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case or mattir of any person whosoever he may be and whatever the 
allegations against him may be.”

q. Because the actions on part of the respondents seriously are in the negation of the 
Constitution of the Islamic Republic of Pakistan, 1973 and the Civil Servants Act.

Because the Fundamental Rights of the Appellant have been violated in relation to 
Article 4, 8, 9, 18 & 25 of the Constitution of the Islamic Republic of Paldstan, 1973. 
The said rights flow out of the Constitution the terms and conditions of service of 
the Appellant and this Honorable Court being the custodian of the Fundamental 
Rights of cithens of Paldstan, as well as the protection afforded by the Constitution 
of Islamic Republic of Pakistan 1973, is why the Appellant seeks the redress of their 
grievances and to end the ordeal the Appellant is going through due to the illegal, 
unlawiul and unjust acts and inaction of the Respondents.

s. Because the Appellant has got the fundamental tight of being treated in accordance 
with law but the treatment meted out to the Appellant is on consideration other than 
legal :md h: has iDeen deprived of his rights duly guaranteed to him by the 
cons titution o f Paldstan.

•r.

t. Because the appellant has not been treated in accordance with law, hence his rights 
secujred and guaranteed under the Law are badly violated.

u. Because the Appellant crave for leave to add further grounds at the time of his oral 
arguments before this Hoii’ble Tribunal highlighting further contraventions of the 
provisions of the Constitution & Laws which adversely affected the Appellant.

PRAYER:

In liglit of the submissions laid hereinbeforCa may it 
please this Honorable Tribunal to so kindly declare that 
the Surplus notification dated 05/08/2020 to be illegal, 

discriniinatory and without 
authorityj in ’ light of the judgment of this Honorable 
Tribunal in Service Appedl ISTo. 1227/2020 decided on 
14-01-2022. Furtherrnore, may it please this honorable 
tribunal to direct the adjustments of the appellants in 
theii: respective department i.e.. Establishment & 
Administration department Khyber PakhtunkhWa.

unlawful. lawfulany

Appellant

Through

Ali Gohar Durrani 
Advocate High Court(s) 
0332-9297427
ldianeliegdhar@.yahoo.com
SHAjk I Durrani 1
Khattak
(A registered Law 
Firm)
House No. 231-A, 
Street No.13, New 
Shami Road, Peshawar.
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BEFORE THE HON*BLE SERVICE TRIBUNAL

1 PESHAWAR
ER PARHTUNKHWA.

Appeal No. /2024

Mr Luqman Hakeem 

Versus

Government of Kbybei Palditunkbwa tbtough Chief Secretary and others

AFFIDAVIT

I, Mr. Luqmari Hakeem, Assistant (BPS-16) Directorate of Industries and 

Commerce, Khyber Pakhtunkhwa

, do hereby solemnly affirm and declare on bath that the contents of accompanied writ petition are 

true and correct to the best of my knowledge and belief and nothing has been intentionally 

concealed from this Honorable Court

Deponent
CNICNo.

Identified By:

All Gohac Durrani 
Advocate High Court(s)
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BEFORE THE HQN»BLE KHYBER PAKHTUNngHWA SERVICE TRIBUNAL.
i PESHAWAR.

/2024APPEAI.No.

Mr. Luqman Hakeem, Assistant (BPS-16) Directorate of Industries and
i

Commerce, Khyber Pakhtiinkhwa

............... Appellant
Versus

1. The Goverjiment of Khyber Pakhtunkhwa,
Through Cliief Secretary Government of KhyberPakhtunkhwa,
Civil Secretariat Peshawar.

- I 
'I

2. The Establishmentdc Administration Department,
Thrpiigh Secretary Establishment & Administration Government of Khyber 
Palvhtuhldiwa,
Civil Secretariat, Peshawar.

3. The Finance Department,
Througn Secretary Finance to the Government of Khyber Pakhtunldiwa, 
Civil Secretariat, Peshawar.

4. The < Government of Kliyber Pakhtuhkhwa 
Through Additional Chief secretary M^ged Areas, 
Office at WarsakRoad, Peshawar.

Respondents

Appellant

Through

Alt Gohar Durrani 
Advocate High Court(s) 
0332-9297427
ldianeliegohar@yahoQ.com
Shah' | Durrani 
Khattak
(A REGISTERED LAW 
Firm)
House l^o. 231-j^ 
STREET NO.13, NEW 
Shami Road, Peshawar.

mailto:ldianeliegohar@yahoQ.com
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BEFORE THE HON>BLE KHYBER PAKHTTTNKHWA SERVICE TRlBtlNAL.
PESHAWAR..

/2024APPEAL No.

Mr. Luqman Hakeem Versus Govt, of KP and others

Al^f .^PUpltlON FOR THE CONDONATION OF DELAY IN BRINGING THE INSTANT 
APPEAL BEFORE THIS HONORABLE TRIBUNAL.

RESPECTFULLY SUBMITTED:
The applicant begs to submit as under:

. 1. That tile applicant has moved tlie enclosed service appeal, in whicli no date is fixed so far.
■ 2. Tliat title applicant has moved the instant appeal In line vdth the judgment of this honorable tribunal, 

in Semce Appeal no. 1227/2020 dated 14/01/2022
That the juogmeat dated 14-01-2022 tendered by the Honourable Service Tribunal is also 
applicable on those civil servants who were not a part of the said appeal, because 
fudginents of the Honoiimble Service should be treated as judgments in rem. and not
in personam. Reference can be ^ven to the relevant portion of judgment dted2023 SCMR 
8, produced herein below:
'The learned Additional A.G., KPK argued that, in the order of the KP Service Tribunal passed in 

Apjieals Nos. 145212019 and 24812020, reliance was placed on the order passed by the learned 
. .Peshawar High Court in IPWt Petition No. 3162-Pl2019, which was simp^ dismissed with the 

■observations that the writ petition was not maintainable wider Article 212 of the Constitution, hence the 
reference was immaterial. In this regard, we arc of the firm view that if a learned Tribunal decides any 
question of law by dint^ of its judgment, the said judgment is always treated as being in rem, and not in 
personam. If in two Judgments delimred in the service appeals the reference of the Peshawar High Court 
judgment has been cited, it does not act to washout the effect of the judgments nndered in the other service 
appeals which have the 'effect of a judgment in rem. In the case ofHameedAkbtarNia:(i v. The Secretary, 
Establishment Divisior), Government of Pakistan and others (1996 J’CMR 1185), this Court, while 
remanding the case to the Tribunal clearly observed that if the Tribunal or this Court decides a point of law 
relating to the terms of service of a civil servant which covers riot only the case of the civil servant who litigated, 
but also of other civil servants, who may have not taken any legal proceedings, iri such a case, the dictates of 

justice and rules of good governance demand that the benefit of the above judgment be extended to other civil 
servants, who may not be parties to the above litigation, instead of compelling them to approach the Tribunal 
or any other legal forum.

4. Tliat the applicant is tdying upon judgment dted 2023 SCMR 8, whereby, the essence of Artide 
212 of the Constitution of Pakistan, 1973, was fill filled, by observing that any question of 
law dedded by the Service Tribunal shall be treated as Judgment in rem, and not in 
pensonam. In order, to give force to the judgthent of the Supreme Court, the applicant may 
also be subjected to the judgment tendered by the Honourable Service Tribunal.

5. The representation of the applicant has not been responded to. Reference be made to 2007 
PLC jeS) 755 SC, 2006 SCMR 1459,2005 SCMR 335,2004 SCMR 497.

It is therefore most humbly prayed that on acceptance of this application, may it please this 
honorable tribunal to so kindly condone the delay in the filing of the instant appeal, based 
on the above legal submission.

i

3.

Through

I
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evelopment Authority

h^/A. ParkAv"nI,'ru'’"'’"'':’''‘"’‘='’‘
Piione (09l\ q^■,r^rr^ Town, Peshawar9216160 Fax (091) 9218518FATAiO^

Dated: 5'*^ January. 2011
pdp^E ORDER

^■Secv/FdA/3-11/VQ|-|ii/2nin Qn

offered vide this Authority letter No 
,1 i '

2011 arid having been declared

Attendant, Mr Luqman Hakeem s/o Muhammad Yaqoob resident of 
04, Jaz Abaci # 01 .Street # 01. [douse # 02.Pe5hawar 

Assistant in BPS 14(Rs 4920-380-16320) plus usual allowarices as admissible

acceptance of the terms and 'conditions 

Secy/FDA/3-1 l/Vol-lll/2010 dt: 1"' January 

rnedically fit by the Authorized Medical

Gulbahar # 

is hereby appointed as

undei the rules in FATA-DA HQ with effect from date of medical fitness i.e 02-

01-2011. He is hereby posted in the office of Manager (P&D) FATA-DA

i
His appointment is purely on contract basis initially for a period of 

one' year, extendable on his satisfactory performance, behaviour, discipline and 

mutual agreement.

Chief Executive 
FATA Development Authority

A copy is forwarded to the-
i. All General Managers , FATA-DA 

All Managers, FATA-DA
3 Luqman Hakeem s/b Muhammad Yaqoob resident of Gulbahar# 04, Jaz 

Abad #bl street #01, House #02,Peshawar (.Cell # 0301-8189598.) 
Assistant Manager (Pre-Audit). Finance Departnient FATA-DA 

PS to Chief Executive FATA-DA 

Personal file of official 
7. Office order file

4.
1 ■

i

.14'
(Akhtar Muhammad) 

Assistant Manager (admn) 
FATA-DA• i
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FA IA Development Authority

Adminhstintion Department 

.1-2/A, Park Avenue, University Town, Peshawar 
Phone (0911 9'rj.6i(50 Fri), (09.1) 9218518

Driicd S'ovcnibcr. 2lil I

.. ('['fict- Ui'dfr:

Q.
i \o. Sccv/l~nA/4-n/VnF44/l)S. In |nirsiiiincc of ii|)[)rov;i| ofilic Hoard of Dircciors, FATA-DA grnnlcd in its ’2^"'

'n-v'ciing held un 25 ' Oclobcr. 2011 iiiidur iigcnda iicin N'o, 02. tninulcu circuited \’idc Idler ^'o. .Scc)/|'I3A-’*1. 
;:voi-:’’2 2011 dated IS"' Odober, 2011. nil llie sniiclioiicd posts held by conlracl employees iiKlndini; Iiiiiip 

\c\l eoinraec eni|)loyees ol FAlA-DA heutk|uarters niid Agcney coordination offices from HS-0.5 lo BS-l'

sum

are
:;eieh\ viedaied as rcgulni posts and llic incumbent eiiipluyecs are declared as regular employees in Govi. p.T\ seale.i 

-krais of I'ATA l.teselupmcnl Auihoriiy Keyulaliun. 200u and subject to the Ibllowiiig coiiditions;-

! I he einplovees who have compicled two year;; eoiilinuous sniisfactory service as on 25’^ Odoher. 2011.
2 I he seniority ol ;i[| the employees will be prepared! fi.scd from the dates of their appoinimenis in l•■ATA-^,V

• •- 1 he FA I A Devclo[)ineiU Authority Rules / Stiiiulinii, orders issued from liinc to time .slialt lie a|)plieal'!e
them

4. Ocduetiiin ol iiionltily CP fund will be made in accordance with para-fj of the FATa-DA I’liiployee.s Cl- 
i-iaid SiiiiiJiiiy Order, 2010 [f^ 1)% ol'the basic p:ty of the eniplovees.
All employees pf FAT A--DA In-admiartcrs ;tnd Agency Cooriliiinlu.'ii OlVices who n!;all eomplcie two “e.-irs 
eimiinuou.s .saiisladory service Iruin the cliile of nppoiniment. shall auioinalieiiliy lieeotnc regtdar 
complelimi ol'lwo years of service, 

fi, Ail Regular employees shall be entitled for s:il:iries / iillowanees cununensuraie wiili the (..ti'vernmeni i>l’ 
P:iki.st;iii pay scales as revised from time tu imic.

7 Annual iiiercmeiiis in reievaiii basic se;ilcs .shall become due on 1" orUecember. 2(111.
All eoiiiract C.lass-IV eiiiplu>’ee.s (H.S-1 to ll.S-'I) have already been ei'.aiicd regiilar .aaiu;. with the ;ipprin;il 
of the Hoard of Directors. FATA-DA. Hie posts held hy all Cl.iss-I V employees of F.-\TA-DA headtinaitei'. 
ami AV.cricycoordiiiittionolTicers are alsodcdaivd regiilur with elVcd iVoili Zi'" October. 2ill I.
In case ofaiiy confusion / discrepancy in this beh;tir\viilt the approval of the Compcteitt Authority. I-A TA*

• DA shall be releiTed to the Board of Directors. FATA-DA for ehirilicaiion'.

oil

w

Chief IZ.\ccuiivc. 
F.VfA-DA.

/All Gcneri)lMVliimigeri<TATA-DA.^ / 
'.aJI Vlrinaiier*; l-’ATA-nA

S ✓A
2.)''•All Managers. FATA-DA.
>j All Project tVlaiiagcrs/ Directors. FA'i'A-DA."^

^ 4) All Agency Cuordiiitiiion Ofllcen;. FATA-DA.
' : A P.S. lo Acidiiioiiiil Chief secretary. FATA Secrelariai.
7 16't S. 10 .Secrciiiry to Governor. KP.

P S. II* Secretary (Admit &. Coord;). FATA .Secretarial.
P,.S. Ill .Seercinry (Esiablishiiieni St Adinn). Civil .Secrehtriat. KP Peshawar, 

.• P: P S Chief Executive. FAT.A-DA.
I0|) Copy 10 file No. .Sccy/FDA/3-! I/C/2011.
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position that the "Slearina Contmiticu" has been duly 

constituted under Arliclc-4 of the Regulation, 

consisting of members headed by the wortliy Governor,

alia",Khyber Pakhtunkhwa, which is, "inter

responsible for determining the overall directions and

general policy of Iho Aulhofiiy. 'fhe "Hoard of

Diruvtors" of the AtHlmriiy (“Hiuinl”) iui.s luvn

constituted unoer Ariiclc-5 of tlie Regultiuon,

consisting of members having Chief Executive of the

Authority, who is the "cx-officio" Chairman of the

Board. The Board of Directors, "inter-alia", is

auiltorized to appoint officers of the Authority

including officers in BPS-17, as has been claimed by

the present petitioners.

The most crucial point to note is that the Board,6.
i:

while discharging its function, Is subject to the direction
ii!

rendered by the Steering Committee. This is clearly 

provided in siib-ArlicIo 2 (S: 3 of Aiticie-S of Lite

5

Regulation, v/hich provides: ■:

“2. Stthject to (he direction of the 
Steering Coininittca, the Board may 
axercise at! powers and do ail acts and

i;•::

;

Ill-;I
;;
i:



'^1
>:,•

A

lliiiiSS wiiidrnwy be axercised or done by 
die Audiorily in accordance widt the 
provisions of this Regidndoiu

(3) The Board, in discharging its 
functions, shad act on sound principles of 
development and economic planning and 
shad he guiiled on the followiiip iniittirs 
luul other mailers of policy by such 
directions as the Steering Committee may 
from time to time give, namely:-

(a),..{b).......(c)....... Cd)...(a).......
(/) appointment of officers of the 
Andwrity;

The appointing authority of the Board is further 

ccjnrirmed by RuIe-4 of the Federally Administered ^ 

Tribal Area Development Aiilliorily Hmployees 

(Appointment, Promotion and Transfer) Rules, 2008, 

(“Rules”) which reads as under:-

• ^'AnnoiniinQ Authority: The authority 
specified in column 3 of the-. Schedule 
shad be the appointing, audiority in 
respect of the post specified against each 
such nutharity in cotumii 2 of the 
Schedule."

7. The SecrelaiY of the Authority, vide impugned

order dated 12.6.2012, willtdrew the orders of

regularization of services in the Authority granted to tht

petitioners, in tenns that;

‘'Seev/FDA/S-J 04/2017. Jn compdanee of 
FATA Secretarial letter No.FS/E/C- 
23/2272-75, dated 3.4.2012, the competent 
authority is pleased to cancel the FATA-O



s

Order rdo.Secy/FDAJ4~17/Vol-DA OlficQ 
JI/08 db-ihitio."

leamsd counsel for the respondent-When the8.

the decision of theasked to provide

" which had withdrawn the said

Authority was

“eompfi/e«/ aiilhority 1

duly approved by the Board, it was • 

and the Steering

regulariztition

stated that the Governorsimply

Committee have not approved the said decision of tlje

Board.

with theis not in consonance. This Court9.'■!

of Article-5 of the Rcijulatiun rendered ,interpretation

•I’hc .Louiisu-l for die lespoiulonls.by the wiirlhy 

Regulation olearly provides that the Board is competent
!

Authority. However, theto appoint ofTiccrs of the

‘authority .of the Board, 

would be subject to the general policy laid down by the

fleering ConmMcc" headed by the worthy Governor,,

and its power of appointment

■ :

KhyberPakhtunlchwa.;;

learned counsel for the respondentsI

10. When the

to whether there was any decision of the , 

regarding the regularization of

i
asked aswere

Steering Committee

■ I

•r



V
('■

)

6

of the Authorial theirservices of the emolovees

in the negative. When further probed, itresponse was
' I noted that 'neither was there any decision of the 

the lime-of their regularization

was

Steering Committee at 

granted by the Board nor has there been any such

decision till date.

11, In view ofthc clear rticiual and Icgnl position, the 

impugned order olMhc Sccrciary, dated 12.6.2012. was - 

devoid of any legal Force, The power of withdrawing 

of services of the petitioners, is 

Board of the Authority and in case their 

to be affected, it is but the Board,

the regularization

vested in the 

rights, so accrued are 

which is competent to pass an order regarding the issue,
.1

for the reasons slated above, wc■ll 12. Accordingly 

ullow ilic iiisiant wril peiUiun in icnns that
;;

■

12.6.2012 is set(i) The impugned order dated 
aside being without lawful authority,

the respondents want to revisit their
i

(iO In case
decision of regularizing the services of'

in the Authority, the same to |be 

the Board of Directors, and the
petitioners 

placed before 
Board shall consider all the points raised by the

respondents before the Court. 
nL4.»J.20k

!

JUDGE
i
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GOVERNMENT OF KHYBER PAKHTUNKHWA 
ESTABLISHMENT & ADMINISTRATION 

DEPARTMENT 
(ESTABLISHMENT WING)

Li-
brV/ .

c?

Dated Peshawar the October 09. 2020

KinTIFICATION

SOE-III (E&AD)1-3/2020/FDA- in exercise of the power vested under provision of 
5r No..■2 (ii) of Rule-4 Appointment. Promotion and Transfer Rules, 1989 read with 
-afa-5(c)(i} of the Surplus Policy contained in ES^A Department (Regulation Wing) Govt, 
of Khyber Pakhtunkhwa circular letter No, SOR-I(E&AD)1-200/1998 dated OS-06-2001. 
ihe Competent Authority has been pleased to place the services of the following three 
.03) Assistants {BPS-16) (Surplus Pool of Establishment & Administration Department) 
3l the disposal of Secretary, Industries Commerce and Technical Education Department 
for their further adjustment in the Directorate of Industries & Commerce, Khyber 
Pakhtunkhwa against the vacant posts of Assistants (BPS-16) w.e.f 01-10-2020 under 
•nilial recruitment quota.

: „

;S#___________ name
^1) ; Mr. NiharAii_____

2) : Mr. Faheern U'llah 
. Mr. Liiqman Hakeem

DESIGNATION
Assistant (BPS-16) •
Assistant (BPS-16)....

. Assistant (BPS-lo)

SECRETARY TO GOVERNMENT OF 
KHYBER PAKHTUNKHWA 

EStABLISHMENT DEPARTMENT

Dated Peshawar the October 09. 2020Endsti No. SOE-lll (E&AD) 1-3/2020/FDA

Copy fon.varded lo the:
1. ■ Secretary to Govt, of f^hyber Pakhtunkhwa, Industries Commerce and Technical

■Education DeparlmenL
2. Secretary to GovI, of Khyber Pakhtunkhwa Finance Deparlmenl.

Accountant General Khyber Pakhlunkliwa.
T Oirectorale of Industries & Commerce. Khyber Pakhtunkhwa.
5 Section Officer (Adn-|n/Budget & Dev'v E&A Department.

Section Officer (O&M) Establishment Department.
7 :PS lo Secretary (Estl) Establishment department.
5. ;PS lo Special Secretary (Eslt) Establishment Deparlmenl.
9. PS to Additional Secretary(Reg-ll) Establishment Department
10 PA to Deputy Secretary (Estl) Establishment Departmenl.
11 Officials concerned.

3.
/

X;-'

/

12. Master file. .r-'

x'*.
/

(Zaman All Khan) 
Section Officer (E-Ill)
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BEJ^THE KHVBRR PAfaikMHjM^SlMlCE TRIBl■■^ii^. »pcu,n

Service Appeal No. 1227/2020

^ Date of Institution ...

Date of Decision ...

;I
i

..I. •

t

••
21.09.2020 

H.01.2022 ■! ‘

i

Haplf; Ur Rehman, 
Pakhtunkhwa.

Assistant (BPS-16), DiVectorate
.of Prosecution Khyber 
- ■ (Appellant)

Goj^ernment of Khyber Pakhtunkhwa through Its Chief 
Seuretarlat Peshawar and others..- Secretary at Civil. 

(Respondents) ■

•• i

Adi/ocates
j

•'I

.:
For AppellantsI

t;■

Muhammad Adeel Butt, 
Additional A'dvo

i
? •

cate General •
For respondents

: I ‘i

t 'A:
AHMAD SULTAN TARffEN 
ATIQ-UR-REHMAN WAZIR

i
chairman

member (EXECUTlAfE)
'I

ii • •

ir—
judgment .

,y, ; . I'I

AIIQ"UR-REHMAn W^ZIR
' I I

. shall dispose of the lns’'farit service appeal 

service appeals,

liQ:- This single judgment...

as well as the following'connected
\ ;
as common question of law and facts i. •

are Involved therein:- ’;

1. 122S/2020jtltled Zubalr Shah 

. 2. 1229/2020 titled Farooq Khan 

3. 1230/2020 titled Muhammad Amjid Ayaz ' 

1231/2020 titled QalserKhan 

-3. 1232/2020 titled Ashlq Hussain

ei. .1233/2020 titled Shoukat Khan

; /. ,1244/2020 tided Hfseeb:Zeb '

I.1

r

\;
I .

.: ■

; I
■, :/;

I i
I.;

C

“A* , ••• •
..

i

I

i? • I;
I

f

I
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.•
;•r, ;

■ H ; ; /
2

i'.

a. ■1245/2020’tlB'ed MuKamtriatf'ZahlrSh 

9. 11125/2020 titled Zahld.Khan 

loJlll26/2D2Q^ titled Touseef Iqbal

f'.
: V

• .1,

I:
I ;• • 02. Brief facts of the case are that the appellant was Initially appointed as 

, Assistant (BPS-ll) on contract basis In Ex-FATA Secretariat vide order dated 01- 

12-2004. His services were regularized by the order of Peshawar High Court vide 

Judgment dated 07-11-2013 with effect from

j

;; . iii I
i! I

:■

)
;

I

01-07-2008 In ’compliance with
cabinet decision dated 29-08-2008. Regularization of the appellant

;
i'I

[

was delayed
by t|ie respondents for quite longer and In the meanwhile, In the wake of merger' 

;of Ex-FATA with' the Province, the appellant alongwlth others Were declared •

I

surplus vide order dated 25-06-2019. Feeling aggrieved, the appellant alongwlth 

others filed writ petition No 3704-P/2019 in Peshawar -High Court, but in the 

tie the appellant alongwlth others were adjusted in various directorates 

hence the High Court vide judgment dated 05-12-2019 declared the petition as 

infructuous, which was challenged by the appellants In the

■ ;

J

: meanv
It

;

:
supreme court of

Pakistan and the supreme court remanded their case to th|s Tribunal vide order 

- dated 04-08-2020 In CP No. 881/2020. pfayers. of the appellants

!

M : . i
t1. i: i

are that the

_ Impugned order dated 25-06-2019 riiay be set aside :and. the appellants may be 

^ ^: Tetained/acljusted .-agalhst- ithe ;secfeterlat borne ••of
■ :Establishment- 8l :AdminIstfatioh' Depardnerii: Jof ■Gvli ’'

:senlorlty/promotion may also :be given to the-dppeilants since the Inception of 

tlielr employment In the; government department with back benefits

■Slrhilarly ••':
*•%

-I-

as per
judgment titled'nkka Khan St others,Vs Syed Muzafar Hussain Shah & others 

,(2018 SCMR 332) as well asin.'the light of judgment of larger bench of high lourt

. ; In Writ Petition No. .696/2010 dated 07-11-2013.: :

i. ; /I: I .I

I
!
I

I
f

)
*1I

1 •

Teamed counsel for the appellants has contended that the appellants has ' 

not been- treated In accordance with law, hence thelr rightsVr.ecured Under the'.' 

Constltution has badly been violated; that the Impugned order has not been '’../M''’

03.f

I

. \
I

ii

A
i 0

;
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3.

:
passed In accbrdahc^ wlthlaw-, therefore Is' 

that the appellants; were

. .*1

hpt tenable and liable td be set aside’ '5

appointed, In Ex-FATA Secretariat 

order dated OI-12-2004 and In compliance
on contract basis vide 

with Federal 'government decision 
dated 29-08-2008 and ,ln pursuance of Judgment of Peshawar High Court dated 

. 07-11-2013, their servli

•;*
V,

I

i

es were regularized with effect from 01-07-2008 and the

appellants were placed at the strength of Admlnlstratton Department of Ex-FATA 

I Secretariat; that the appellants

• i
9

were discriminated to the effect that they

v^hereas services of similarly 

were transferred to their respective

wereII!
; placed in surplus poo! vide order dated 25-06-2019

t
I

1 placed employees of all the departmentsi .

d|partments in Provincial Government; that placing the appellants In surplus pool:

not only Illegal but contrary to the surplus pool policy, as the appellantswas

never opted le placed in surplus pool as per sectlan-5 (a) of the Surplus 

Of 2001 as amended In 2006
Pool

:Pdl■ '

as well as the unwillingness of the appellants 

ils also dear from the respondents letter dated 22-03-2019; that by doing 

I mature service of almost fifteen years may spoil and go In

i

It ■

so, the\:I

•vv^ste; that the illegal 

notification dated

where the erstwhile FATA Secretariat departments and directorates 

^have been, shifted and placed under ‘the administrative

jand untoward act of the respondents Is also evident from the
^1
Cl

108-01-2019,
. ;•;

control of Khyber i

Pakhtunkhwa Government Departments, whereas the appellants were declared 

surplus; that billion of rupees have been granted ;by the federal Government for

;

8. .1
merged/er^hlle FAT A Gecre&lat departmentsjbut lunfbrtunai-dlif: despltfe.ha;ing;

; ,.;:same- cadre of posts at clvlfis^retafiat,-the T^pdndents•J haye-cafTied out'tile
. unjustifiable, Illegal and uniavvfurimj3ughed order-dated 25-06-2019 

. only the vibiattoh oP the Apex:Cburt judgment, but the
r'Whlch isnot

same will also violate .he- I

.fundamental rights ;of the appeliants being enshrir ed In 

.. Pakistan, will seriously affect the^ promotion/seniority of
the Constitution. of

the appellants; that

. ^discriminatory approach of the. respondents Is evident from the notlflcatlon dated
* ■

.:22-03-2019, whereby other employees of Ex-FATA .were not placed In surplus

: Tool but;Ex-FATA Planning Cell.ofP&D was placed and merged into Provincial:

i

■ j:
i

r
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9^• r-v--*. -•
•■'■••".IN •r

/ iI

' 4r*

«» K„ .ed*. ft. .
adjustment 'ln various departments/dlrect 

required to be placed .at^the 

.-department; that as

;
orates are Illegal, which however were

sErength of; Establlshme,nt & Administfatlon 

per Judgment of the High Court,

V

• I

seniority/promotions of the: • •. *.:;)

™a Khan Vs.Syed Mu.afar :(2018 SCMa:332)i but the respondents dellbe^tely

and with malaHde declared them surplus, which
•1

I
I Is detrimental to the Interests of 

as seniorlty/promotlon, hence 

warranted'In'case of the appeilants.

i

the appeiiants in terms of monitoiV ioss as well
Interference of this tribunal would beI

;i :•
I

04. Learned Additional Advocate General for the respondents has 

that the appellants has been
I

sktlori^V

contended:
treated at par with the law in vogue I.e. under 

and the surplus pool policy of the 

that proviso Uiider Pars-G

A) of the Civil Servant Act, 1973j
11 I

''p-ovlndal government Framed thereunder; 

surplus pool policy states that In
i of the

case the officer/officials’ declinesj to. be
adjusted/absorbad In the above manner in accordanceI

With the priority fixed as 

•'5t, he shall loose the faclllty/right of 

to opt for pre-mature retirement

:Per his seniority In the Integrated 

adjustment/absorption and would be required 

from government service

i

I j
I

provided that If he does not fulfill the requisite
qualifying service for pre-mature retirement, he may be 

service by
compuison/ retired from

; the competent authority, however in the Instant 

forthcoming to the effect that -the
case, no affidavit Is

appellant refused to be absorbed/adjusfed 

government; that.; the -: appeiiants 

thefefoi^;-they:^ wer^ ;::;treated^:

under the surplus pool .policy'of ;the
" ' ■ .1 • ' . ^ .

; ministerial . staff .Qf ldx^FATA^IsScfetaflat,
Wire .

0

under :;r
• i ••

: -sectlbn-lUa) of thd ClvifSdivaht Art:
/ 1973; JiHatso^far ks the lsisiie(bf IbclLSioiltjf..r ! : ... ,:posts '"^eps.i7' arid abbvb;bf4rstwh«e;agenc^ :pJannlng;cellsK(i£D;Dep^:;

merged areas secretariat Is concerned, theyI were planning cadre employees,
hence they Were adjusted in the relevant cadreof the provir.clal government

; that
after merger of erstwhile FATA-with the Province, the Finance Department vide i

I

r '■

: :

h
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I. .1
•. .:.i. . ' order .ciated.-2i-ll-20l9' ’and' 

. department in I
\

: ‘ ■’

not meant'for blue eyed:persons aias is alleged'.In.the .appeal; that the

hence, their appeals being devoid
appellants

has 'been, treated In :accorda‘nce: with law ■ i
f •of

merit rnay be dismissed.

05. Wp ;have heard learned., counsel for the parties and have perused the
-• record. . •

06. Befofe embarking: upon the Issue In hand, It would bd 

eiiplain the background of the

government created 157 regular posts for th 

which 117 empio

appropriate to 

case. Record reveals that In 2003,, the federal

e erstwhile FATA Secretariat, against

on contract basis In

I

ees Including the appellants were appointed.
I
j200‘^ft^ fulfilling all the codal formalities. Contract of suth employees 

renewed from time to time by Issuing office orders and\ Z' was
:

to this effect; the final
, ei^nslon was accorded for a further period of one year with effect from 03-12-

2009. In the meanwhile, the federal government decided
and issued Instructions

dated 29-0S-2D08 that all those employees working 

Trpm BPS-1 to 15 shall be regularized and decision of cabinet would be
on contract against the posts

* t
applicable

ii'
jto contract employees working. In ex-FATA Secretariat through SAFRON 

for regularization of contract appointments

;Division■ i

in lespect of contract employees
iworklng In FATA. In pursuance of the directives, the appellants submitted 

applications for regularization of their appointments

I

as per cabinet decision, buti

such employeek were not regularized under the pleas t|iat vide notlRcation dated 

21-10-2008 and In terms of the centrally administered

■

tribal areas (employees
status order 1972 Ptesident Oder No, 13 of 1972), the employees working, in 

FATA, shall, from the appointed day, be 

government on

i

the employees of the provincial 

without deputation 

not entitled to be regularized under the policy decision

. 1 deputation to the Federal Government

allowance, hence ttey are

dated 29-08'2008. ••

• •.
■

i

:> \

.1

1
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07- ^ I" 2^09, the pfovindal government pmrnui^ 

,.. Act/2009:and In
ated regularization of service

approached : the „additionaf chief
.pursuahce/:the-app^i^hts:j 

secretar)/ ex-FATA^for reguiarization of thel ''

i
:■ ■'

M tneir services accordingly,;but no^acildn' ' }
: !.

2011 and services of the 

2009. against which the
appellants were regularized under the regularization Act

f

respondents filed civil appeal No 29-P/2013 and the
Suprem^ Court remanded the 

ro-examlne the
to the High Court Peshav^arcase

with direction to 

969/2010 shall be deemed to be

!
case and the Writ Petition No 

pending.-A three member bench of the Pe

Vida Judgn.en^atod .07.U-2013,ln WP No,. 969/2010 and 

. ,'appellari

, i

Peshawar High Court decided the issue '
*.

serx'ices of the
^ ^ were regularized and the respondents were gwen three months time to

A'—rPfepare service structure so as to regulate their

?

s ■/ \

!permanent employment In ex- r

;FATA Secretariat vIs-a-vis their emoluments, 

Inter-se-senlorlty with further directions 

objectives highlighted above.

promotions, retirement benefits and 

to create a task force to 

The respondents however,
regularization, hence they nied COC No. 178-P/2Q14,and i

*. .
*
I

achieve the

delayed their•i: I;

in compliance, the
raspondents submitted order dated 13-06-2014, whereby services 

regularized vide order dated 13-06-2014
of the!

j appellants were 
1 •

' 12008 as well

*
With effect from 01-07h t

I

as a task force committee had been constituted by 

iSecretariat vide order dated 14-10-2014 for
Ex-FAT^

preparation of service structure of
I

■such employees and sought time for preparation of sen/lce Ii

rules. Tlie appellants 

IR in COC No 178-1-72014 in

where the learned Additional Advocate General alongwith departmental 

representative produced letter dated 28-10-2016, whereby service rules for the 

secretariat cadre employees of Ex-FATA Secretariat

•again filed CM No. 1B2-P/2D16 with
WP No

969/2010,
i

I

had been shown to be 

secretary SAFRAN for approval, hence vide
I ■

was directed to finalize the 

of doing the needful.

(
formulated and had been sent to

judgment dated 08-09-2016, Secretary SAFRAN 

matter within

i

□ne month, but the respondents Instead
I ;
/;

t
. I

.1
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a . ^-C,..01, 30a,nst.wh,cH nied Wr, Petldan No. 370.-

.slmiiar-

I

’ i

‘

‘ of establishment and adminisfratidn d

cadre of post of the-rest'of th
epartment having the : ';

secretariat'^mpIoyyK;;
:

e civil sf:•' ■9

:. • v.*.'rI” V

During :;the.:;ceur5^::dr head

r 19-()7:2019' and :22-d7.20:9^that such
^ ^^J'-'sted/absqrbed In various de

..-
:■

copies-Of • :\
i.

employees had been
partments. .The High Court vlcje judgm' I ent dated•• 05-12-20ip observed that after their absorption

of the provincial
; /.now they.are regular-employees

government and would be treated
as suciij for all Intent and 

so far as their other grievance 

secretariat Is concerned, .being civil senrants,. It would 

Vires of the policy, which have

• • .purpose; Eluding :their seniority and
regarding

retention iri civil 

Involve deeper apprecation of the-.s

not been
i ::Impugned In ^ the writ petition and -ln^ case the lappellants still feel aggrteved 

, '.J.rtins ™i„r „„„ ^

.P»»W. 0,, b= l.„l|, b«,« b, ». b,™, ,„b 

:Vlew of bar contained In Article

I'

s of service and In
212 of the Constitution, this cbuh: could

;

s not
eijnbark upon to entertain the 

keeping In view the ratl(3 . 

others Vs Syed Muzafar Hussain Shah 

would be determined 

and was dismissed

same. Needless; to mention and we expect thk 

as contained In the judgment titled Tlkka Khan and

and others (20131SCMR 332), the seniority

;

I

accordingly, hence the 

as such.
petition was declared as Infructuous 

Against the judgment of High Court
1 ;

the appellants
e Supreme Court of Pakistan, which was dllposed of

; /
jfited CPLA No 881/2020 in th 

vide judgment dated
I

i

04-08-2020

approach the service tribunal, 

seivlce, does .fall within the jurisdiction, of

on the terms that the petitioners should
;

as the issue being terms and condition of their

service tribunal, hence the appellant
filed the instant service appeal.

r;

:
;

; ;
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:;09. Main concern of the appellants in the Instant service appeal Is that in the • 

first place, declaring them surplus is Illegal, as^ they were serving agalnst regular 

posts In administration department Ex-FATA, hence their sen'ices were required 

to tie transferred to Establishment 8t Administration Department o’f die provincial 

government like other departments of Ex-FATA were merged in their respective 

department. Their second stance Is that by: declaring them.,.surfjius and their 

subsequent adjustmentlnidirertbrates aiTectedih^m in mbhiioi^ terms^^

i 5

ir
;

s

\

•I
■:

;

; ■ ^their seniorlty/promoticin:aiso;i3ffected:;beih'g pla^ at’the bottom of the ■seniorityu

3;• :

iH view of the fdregblh^ ex^plBnation,. i^^ the first-place, it would be'

.:apFJrophat&^ count the discriminatory behaviors of the respondents with the 

due to which the appellants spent almost twelve years In protracted 

litigation’right from 2008 till date. The appellants were appointed on contract 

’.basis after fulnilihg all the co'dal formalities by FATA Secretariat,’administration . . 

wing but their services were hot.regularized; whefeas-simllariy .appointed persons 

. ^ . „ by the same office with'the same terms.and conditions vide appointments orders 

dated■ 08-10-200*^, we e regularized'vide,order dated 04-04-2009. Similarly a 

■ batch of another 23 persons appointed Pn contract were regularized vide order 

cated 04-'09-2009 and still a batch of another 28 persons vyere regularized vide 

: order dated 17-03-2009; hence the appellants were discriminated in regularization 

.of their services without any valid reason. In'order to regularize their services, the ‘ 

appellants repeatedly requeslied the respondents to consider them at par with ■ 

those, who were regularized and finally they submitted applications for 

implementation of the decision dated 29-08-2008 of the federar government; 

[where by all those employees Working in FATA on, contract'were ordered' to be 

regularized, but their requests were declined under the plea that by virtue of 

jpresidential order as -discussed above, they are ernployees of provincial 

I government and only on deputation to FATA but without deputation allowance.

' ••• 10.'. ••

I\

I

e
I

I j

I

:

h;
’I

I

*

Ii I
I

:11! ^
-I ::

I .;

t
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i
hence they, cannot be regularized, the fact however rerrialn? that they‘were not 

• • • • •• ■ ■

jeinplovee of provincial government and were appointed' by administration 

'.department of Ex-FATA Secretariat, but due to rnalafide of the respondents, they 

repeatedly refused regularization, which however was not warranted. In the 

meanwhile, the provincial government promulgated Regularization Act, 2009, by 

■virtue of which all the contrad: employees were regularized,.but the appellant
■ I

were again refused regularization, but with no plausible reason, hence they

*: ‘ ,* •

I

(
!

were
;

;
;!
■were

again discriminated and:;campelllrig thenn^tQ ;nie ;Wrlt PedtlGjnl jri^^Pesha^^^

; Court, Which; Was^;allowedVvicie'^judg^ent:dated;jd^il-2blliwl^
;

•V. * ,*
1 .:

; , as the respondents had slready-declared;therh as provincial ;empidyees;and..there. •;.* •
.' . .«*. - was ho reason -whatsoever-tbiltefuse -kidh-regularizabon^-but- the'^respdh^

/ instead of their regularization^ filed CPLA In the Supreme:Court of Pakistan

against jj decision, which again was an act of discrimination and'rnalafide, 

where the respondents ;;had : taken a plea that the High Court had allowed\>V

regularization under .the regularization Act, 2009 but did-not discuss their 

.■regularization under the policy of Federal Government laid down in the ofhce 

; memorandum Issued by the Cabinet secretary bn. 29-08-iQ08 directing |the

I

regularization of services of dbritractuah empibyees vl/bH<ing' in FATA, hence the

■ Supreme CoUrt remandedrthelr case toiHlgh Cgurt to examineThls aspect as well.

' A three . member berich dr High Court heal'd the argliments, where , the 

Tesponderits took a U turn and agreed to the point that theiappellants.had been 

j discriminated and they will be regularized but sought time for creation of posts 

I and to draw service structure for these and other employees to regulate their 

[permanent employment. The three member ben-ch of the High Court had tal^en a 

serious view of the unessential technicalities to block the way of the appellants, 

w|io too are entitled to the same relief and advised the respondents that the 

petitioners are suffering and are In trouble besides mental agdriy, hence such 

jregularizatlon was allowed on the basis of Federal Government decision dated 29-

;
';

0 .

I

' I

; ;
;

:

I!

;i

|;
i

‘

■08-2008 and the appellants were declared as civil sen./ants of the FATA

\< I

i

It
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^Secretariat and not of the provincial government. In a manner, the appellants

wrongly refused their right of regularization under the Federal GoWnm 
' • . i
! Policy, Which was conceded by the respondents before three member's bench 

but the appellants suffered for

I
• were!

ent
I

;
I

years for a single wrong refOsal of the 

respondents, who put the matter on the back burner and on ihe ground of sheer

i technicalities thwarted the process despite the repeated direction of the federal 

government as well as of the judgment of the courts. Finally, Services of the 

appellants were very unwillingly regularized in 201*^1 with effect from 2008 and 

that too after contehipt of court proceedings. Judgment of the three member 

bench is very deah and by virtue of such judgment, the respondents were

. required to regularize them in the first place .and to .own- them as their own

employees bornetw the sh^ength-of establishment arid' admlni'strklon department

ecfetariat, but'step^rndtherly- behaViorio'P the'tespohdents' co'ritlnu '■
■ ■■■ . ■

unabated, as neither posts were created for theni nor service rules were framed

■\

: :Of R
c’-'

for them as were committed by the respondents before the High Court and su:h

commitments are part of the judgment dated 07-11-2013 of Peshawar High » ^
Court. In the wake of 25th Constitutional, amendments and upon merger of FATA . 

Secretariat,Into Provincial iSecretarlat, all the departments' albhgwlfch staff were
I ;•

merged Into provincial departments. Placed on record Is notlfidatlon dated 08-01- 

2019, where P&D Department of FATA Secretariat was handed over to provincial 

P&D Department and aw 8t order department merged-into*Home Department 

•vide notification dated 16-01-2019, Rnance department merged into provincial
I I .
jRnance department vide notification dated 2^1-01-2019, education departrrient
I I ,
Ivide order dated 24-01-2019 and similarly all other department like Zakat Si Usher
'I '

Department, Population Welfare Department, Industries, Technical Education, 

iMlnerals, Road Stlnfrastructure^ Agriculture, Forests, Irrigation, Sporls, j=DMA and ,
• ' i, ■ , .

others were merged into respective Provincial Departments, but the appellants 

being employees of the administration department of ex-FATA were not merged
I -' ;
1 • 1 ■

[Into Provincial Establishment S. Administration Department, .rather they were

;
I• l • i:•

;
1

I

0 *
. • *1

;

'.
j

I

;
I; ;
1

I
1

!
I

Ii: I
I

; i
• !I

I

.15 I
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dsdared surplus, which was discriminatory and based
on malaflde, as there wasi:

np reason for declaring tfie appellante'‘^arsurplus, 

Secretariat From aps-l to 21 

employees of provincial

as total strength of FATA 

were 56983- of the civil administration against which
i

government, defunct FATA DC, employees appt)lnted by 

FATA Secretariat, line directorates and autonomous
bodies ^dtc were included, 

the appellants were

f

amongst which the number of 117 erriployees Including

granted amount of Rs. 25505.00 million 

as well as departments to provincial departments and

for smooth transition of the employees

to this effect a summery

was submitted by the provincial government to the Federal Government,
which

accepted and vide notification dated 09-04-2019, provincial government 

asked to ensure payment of salaries and other obligatory

was
wasi

expenses, including

terminal benefits as well of the employees against the regular sanctioned 56983 

posts^^fjj^e^dmlnlstratlve departments/attached dlrectorates/field
formations pf

r
ersbvhile FATA, wljiich shows that the appellants were also working against 

sanctioned -posts ::and they .were required .to, be smoothly ■:rherged withthe
1

establishment and -adrhlnlsti^tlon^dBparbtientvofiprovndaUgovernrhent ■'bdtftoh-r..

:thelr utter dlsrnay, they Were:declared:as^surp(u^;irisplfe':bf:-i;he;f^':9naC^■:

posted against Sanctlohed’posts .arid declaring "them surplus 

than malafide of the respondents. Another discriminatory behavior of the 

respondents can be seen; when a total of 235 posts were created vide order 

- dated 11-06-2020 In administrative departments I.e. Finance, home, Local 

Government, Health, Environment, Information, Agriculture, Irrigation, Mineral 

. and Education Departjments for adjustment of the staff of the respective 

departments of ex-FATA, but hereiagaln the appellants were dlkrlminated and no 

jpost was-dfeated foh them In-:Establlihment gi: Administration Department and 

. , they were declared surplus arid later on Were adjusted in various directorates, 

wilch was, detrimental: to their rights In terms of. monetary' benefits, as the
I , • . *

■a! owances admissible to them In their new places of adjustment were less than 

the ope admissible in civil secretariat. Moreover, their senlorih' was also affected'

were was no more ;I
I

< ■
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i

I
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as they were placed at the bottom of seniority .and their ^promotions, as the 

jappellant appointed as Assistant Is sdil, working as /^slstant;ln 2022, are’the 

factors, which cannot be ignored and which shows that Injustice has been done to 

thje appellants, Needless to mention that the respondents failed t‘o appreciate that
’: ■ -I
.the Surplus Pool Policy-2001 did not apply to the appellants since the same

'■ specifically made and meant for dealing with the transition of district system and
I . ‘ .
{resultant re-structurlng of governmental offices under the d*ivolutlon of powers

:frQm provincial to local governments as such, the appellaiiL-; service'in erstwhile 

FATA Secretariat (now merged area secretariat) had no nexus whatsoever with 

the same, as neither any department was abolished nor any post, hence the 

surplus Msh^olicy applied an them was totally lliegal. Moreover the concerned 

counsel for the appellants had added to their miseries by contesting ttelr 

cases In wrong forums and to this effect, the supreme court of Pakistan in their 

case in civil petition No. 8B1/2020 had also noticed that the petitioners being 

pursuing their remedy before the wrong forum, had wasted much of their time 

and the service tribunal shall justly ahd sympathetically consider the question of 

. delay In accordance with law.-Td this effect we feel that the delay occurred due to

••
Ii

1

i|
:
1

I

! was

i!

! I

I

j
I

V
i

!
!
I
1

I
I

. .
: Wastage of time before wrdng'.forLims.'butThe appellBnte cundhudusty contested. : .

: their case'^ without any-'break.-'for getting iu^ceriWe feel, that' their" ra
;

already' Spoiled by' the respondents due. to sheer technicalities and withoutj;
I
l

touching merit of the case. The apex court Is very clear on the poir\t of limitation 

that cases should be considered on merit and mere' technicalities Including 

; limitation ;shall not debar the appellants from the rights accrued to them. In the 

Instant case, the appellants has'a sb'dhg case oh: mdrlt, hence: We are Inclined to 

condone the delay bccu red due to the reason mentioned above.

;

I

: I
I

■ ill. ' We are.of the consldered opinion that'the appellants has not been treated 

' ./.'-r , ■ in accbrdbnce^wlth:iaw,:as they were employees of administration departrhent of.

' the ex-FATA and such stance was accepted by .the respondents 1h their comment,

0

»i
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I i I

i

I

I
I
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■ submitted.to th

declared them

PAta Secretariat apd

I they were declared 

. ; ; services to the 

^ government on'

1 departments In

e High Court and the. Hlgh Court
Vide judgmei..t dated 07-11-2013

dvil servants and i : :
: I . .,®"'P'°y®“orsaminlstratloni
regiilaHzed tharsdrtices

:'x'

nidepartment or ex-i
; I

;:against sanctioned, posts, .despite 

dlserlrtlnated'by ndt::'transferrlng their

I ;

surplus, they were
I. .

establishment and administration department 

.employees transferred
or provincial .:

on the analogy of other
to their respective

case of non^ivaliablllty of post/ 

•0 Establishment

provincial government and . In ■ !i!i

Finance department 

: Administration Department 

■IAdministrative Departments

for a

^ appellants and declaring them surplus

Was required to 

on the analogy of , 

as the Federal Governm

>
create , posts j

&
I

:: Hi'creation of ' posts in ' other 

ent had'granted amount of 

posts including the 

LJnlawfuI and based on

:

total strength of 56983
posts of tha 

niaiaflde an J 

correct 

vacancies in their 

department and to 

seniority/prarnoti

prevailing law ar,d rule.

' ■:

was ;
. on this score alone the impugned order 

to create the

Is liable to tie ■ ii^sec aside, Th?course would have been
same number of

■respective department I.e

post them in th^r 

required to be settled in

I
•e. Establishment a* 

department and issues 

accordance with the

^ ’ii:Administrative
own

of their 'i
I

on was
I

I

17, have observed 

appellant'; In the 

Hnaliy affg,-

!that S'-sve Injustice has been . l!.:I
■:

fneted out to the 

■‘'egutari?Btlon and 

of the

sense that after contesting for longer for their'

getting regularized, they were
Still deprived

structure/rules and service
repeated directions of the three

Jsted,0^11-20:13

ficreation of posts despite the :;
niember bench of .Pesji 

. Writ Petition'No.: ^

■lifHigh Court In Its judgment d

969/2010, The sameJdl

awar

•passed. , I;

Pool-was:passed,'whlch;dlredtly;;sfetyrt^ii,

apd' the mattei- was ri
1•*

pr of platitjig'lher^ Irt-sutpiu 1!
s

'SSnlorttyendiPytOfki
V, ;; the;appellanbtafter-puttlng'lh'A:y^>,,fser^ice

already been wasted In litigation, :

re careerdf

: half lof: their seiVice: has

»
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■ •In'ivlew'bf the'
..................................

. - ■adjust.the appellants in their 
1

; Department Khyber

i
: t

'• ■ {■ , sside with- direction 

; :department I.E

PakhtUnkhWa against thblr 

■ :.Posts, the same shall be created for th

•' ;• 
'•;’i to .the respondents .'to •■ :

■i

e., Estabiishrtient a Administration

respective posts and 'ins’

case of hon-availablllty. of

e appellants on the sdme manner; as were
:! :■

Finance, Department

:in-rthelr

•
■ S..

■ : i:'Gated for |other: Administrative 

notification, dated il-06-^?.020 

department; they are held e

*
;Departments:^vide ■ 

Upon their adjustment
■;.!

1

respective' I

entitled to all consequenHal benefits/The Issue of theirI *:.1
senlorlty/promotlon shall be dealt vvlth I

n In accordance' .with the provisidns■•'i

contained In Civil Servant 

Servants (Appointment 

17(3) of Khyber Pakhtunkhwa G 

Transfer) Rules, 1989.

Act, 1973 and .Khyber Pakhtunkhwa! I
I

|Governm£ nt
Promotion & Transfer) Rules, ,1989, particularly Section-I

overnment Servants (Appointment Promotion 

Needless to mention and is
8c

SKpecied that In view of the 

Khan and otners Vs Syed MuEafar 

332); the seniority would be determined

ratio as contained In the judgment titled Tlkka 

Hussain Shah and others (2018 SCMR
;;• accordingly. Parties are left to bear their own costs, FIIe be consigned to record

room. I

^imUNCED
1‘T01.2022

t :

I

I

i

. (AHMA' AN TAREEN) ' (
(ATIQ-UR-REHMAN WAHIR) 

member CE)
*CHAIRMAN

L'.

m •I

iI

V': ■: ■j*:: I

if: :
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:
order:"-■ r.V >r
14.01.2022

■ ••T-'i

• .• ,

; Leamecl; cbtihsel'for :tKe' apfielliht -pfeent;; ::
t i; 'S'i

/ Butt, -Addltlbna ■'Advbc3te^;Gdneral;,fbtv::respdrident5l'pr6se^^:
i

:: hdard and :rec6rd' perusdd 1

.r*

:vide our detailed judgmerit of today; separately placed on- file' the , 

Instant appeal alongwlth connected service . appeals are accepted. The 

Impugned; order dated;;;25-06-2dl9; Is-sbt >aside■ with; direction to:; the

I

•

•I . ' I

res'pdncjerits’ ito-adjust-the appellahts In' their respective department I 

Establishment & Administration Department khyber'Pakhtunkhwa 'ag^Ink 

their respective posts'and In.case of noh-avallabltity df posts, the 

shall be'created for thelbppella'ntsdn the sarne mahnef, as were.created

! e.r .I

I

same .

;
for.other Administrative Departmehts-.vlde Finance'. Department notlHcatlon

dated 11-06-2020. Upon their adjustment In their’respective department

they are held entitled to :air consequential benefits. The Issue of their

seniority/promotion shall be dealt with In accordance with the provisions 
.1 . . . . • ' • 

contained In Civil Servant Act, 1973 and Khyber Pakhtunkhwa. Government

Servants (Appointment,’ Promotion & Transfer) Rules, 1989, particularly
i'

5ect!on-17(3) of Khyber Pakhtunkhwa Government Servants (Appointment 

Promotion Et Transfer) Rules, 1989. Needless to mention and Is expected 

that in view of the ratio as contained In the judgment titled Ttkka.Khan

and others Vs Syed Muzafar Hussain Shah and others (2018 SCMR 332),
1- • • . .

the seniority would be determined accordingly.,,.parties are left to^bear . : 

their own costs. File be consigned to record room.
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;
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ANNOUNCEDi

14.01.2022I
f
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I
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(AHM, TAN TAREEN) (ATIQ-UR-REHMAN WAZIR)

Member (e) • ••
f

CHAIRMANI •
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TO BE SUBSTITUTED FOB THE SAME

piREpTORATE OF 
INDUS FRIES AND COMMERCE• '<"VliEl!PAKIltuNKHW,l:Si;;'wA.i.

NLlMiiKR AND DATfi

ojiJiJLB
In puisuciiicti ol Govei'nmt; 111 ol Khybcr Pakhiupkhwa. r.siablishmcnt 

1-3/2020/FDA dated 09.10.2020 andIjcpartmeiU: Notiliocition No. SOE-Ill (E&AD) 

Government of Khybef Palchtunkhwa Industries
I ' * Commerce & Technical Education 

dated 19.10.2020.I>pa,-tmem letter No. E&AD (IND) 9-5/2020/Vol-lV/l 194-96,

Mr. LAiqin uin Hakeem. Assistant-BPS-16 (Surplus Pool of Establishment & .Administration
Department) is hereby adjusted/absorb as Assistant (BPS-16) in the Directorate of Industrie.s 

■:1ihI Commerce, IChyber Pakhtunkhwa w.e.rrorn. 01.10.2020 (F.N) under initial quota and 

posted against the vacant post ol Assistant (BPS-16) in the office of Assistant Director. CPC.

District IChyber.

Sd/- Director, 1C
Khybcr Pakhtunkhwa.

Daicd.22/10/2020.Enclst:NQ.S24l-47/<5/936-DI-Admn:

Copy of the above is forwarded to:- 

The District Accounts Officer, IChyber.

The Section Otfcer-Ill Govt, of Khyber Pakhtunkhwa. Establishment 
Departivient. Peshawar with reference to his notification referred to above.

The Section Offeer (Admn) Government of Khyber Pakhtunkhwa, Industries, 
Commerce & Technical Education, Department. Peshawar with reference lo his 

letter referred to above.
The Assistant Director, CPC. Disiricl Peshaw^ar and Khyber.

;T'he officer concerned.
Personk) file of the officer concerned.

1.
1

j.

4.

5.

6.

VV

Administfam e Officer, 
Directorate of Indi^stries & Commerce, 

Khybcr Pakhtunkhwa, Peshawar.
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BEFORE THE SECRETARY ESTABLISHMENT; GOVT: OF KHYBER PAKHTUNKHWA

Dated: 24-11-2023

The Secretary to Governriient of Khyber Pakhtunkhwa; 
1 Establishment Department; Civil Secretariat,

Peshawar.

SUBJECT: APPEAL FOR ADJUSTMENT IN THE aVlL SECRETARIAT. KHYBER PAKHTUNKHWA

With clue veneration, please refer to the above cited subject, we (undersigns) request 
your honour the following facts and grounds for favourable consideration please.

That after the Constitutional (2$th) Amendment Act, 2018 the Fedej-ally Administered Triba| 

Areas were merged Ihtii the respective provinces of Khyber Pakhtunkhwa and Baluchistan. 
In light of the merger o Erstwhile Fata into Khyber [pakhtunkhwa Province, the dovernment 

of Khyber Pakhtunkhwa dissolved the erstwhile FATA Development Authority ahd merged 

the employees into Establishment Department KP.
> Later on, the undersigns were adjusted In attached Department (Directorate of

>

• Industries/Food).
That vide Khyber Pakhtunkhwa Service Tribunal Peshawar Judgment dated: 14/01/2022 in 
the service appeal No. 1227/2020 (Annexure-I) and subsequently vide Establishment 

: Department Notification No. SOE-V {E&AD)/ll-l/2022 dated: 29/08/202 (Annexure-ll) and 
. Notification No. SO (AD) 4 (173) S/T/2022 dated 29/08/2023 (Annexure-lll). Several

adjusted in different attached Departments, were

. >
: 1

i

employees likewise lis, who were
ordered and adjusted in the Civil Secretariat Khyber Pakhtunkhwa.

> That likewise the above said employees, the undersigned appeal your honour to be 
adjusted In the civil secretariat as per the precedence mentioned above and as per my 

humble request on humanitarian grounds, please.

We shall be very grateful to your honour for your favourable consideration and cooperation in 

. this matter.

Thanking you In anticipation for your kind support.

Yours faithfully,

1. Dr. Ltjqman Hakeem, Assistant BPS-16,
Directorate General of Industries & CommerceJ'eshawar

1/12. Feroi Shah, Computer Operator BPS-16, 
Directorate of Food, Peshawar

rv). Muhammad Fawad, Computer Operator BpS-16, .O
Directorate of Food, Pesh'awar ^ ^

3

Copy for Information to:-
PSto Chief Secretary Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.



P O W E R OF A T FORNEY
Q rQjC^BEFORE THE

of 2022No.

¥

VERSUS

I/we .do hereby appoint &

The LawFinr. Of SHAH DURRANI KHATTAKconstitute
(a registered law firm) as counsel in the above mentioned case, to do all or any of the following acts, deeds 
and things;-

To appear, act and plead for me/us in the above mentioned case in this Court/Tribunal 
or any other court/tribunal in which the same may be tried or heard and any other 
proceedings arising out of or connected therewith.
To sign, verify and file Plaint/Written Statement or withdraw all proceedings, petitions, 
suit appeals, revision, review, affidavits and applications for comprornise or withdrawal, 
or for submission to arbitration of the said case, or any other document, as may be 
deemed necessary or advisable by him for proper conduct, prosecution or defence of the 
said case at any stage.
To do and perform all other acts which may be deemed necessar)^ or advisable during the 
course of the proceedings.

1.%■

2.

3.

AND HEREBYy^G}<EE:-
To ratify whatever the said Advocates may do in the proceedings in my interest. 
Not to hold the Advocates responsible if the said case be proceeded ex-parte or 
dismissed in default in consequence of their absence from the Caurt/Tribunal 
when it is called for hearing or is decided against me/us.
That the Advocates shall be entided to withdraw from the prosecution of the 
said case if the whole OR any part of the agreed fee remains unpaid.

a)

In witness 'thereof I/We have signed tlois Power of Attorney/Wakakfr 
which have been read/explained to mc/us and fully understood by vrA lK\

ma hereunder Udie contents of 
day ofIS

.at.

Signanire of Executant(s)%

t of fee for/on behalf of Tlie Law Firm of ShahAccepted subject to term regarding payi 
Durrani I Khattak. (

ALI GOHAR DURRANI
Advocate High Court 
aligoliar@,sdklaw.org
+92-332-929-7427

Zarak Arif Shah
Advocate High Court 
.0333-8335886

Babar Khan Durrani
Advocate High Court 
0301-8891818

Hannah Zahid Durrani
Advocate High Court

Shah I Durrani | Khattak
x (A registered law firm)

M^vw.sdklaw.org info@sdkiaw.org 
231-A, Street No. 13, New Shami Road, Peshawar.

\

mailto:info@sdkiaw.org
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