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| FORM OF ORDER SHEET -
Court of ' B |
~ Appeal No. . 595/2024
S.No. D;x’ié:_'o'for&ér ~ | order or other préceedingswith signature of judge
proceedings :
____ 1 "2 3 o
= 25/04/2024. The appeal of Mr. Trad Ali presented today by Mr.
Noor Muhammad Khatték Advocate. It is fixed for|
' prelimihary hearing before Single Bench at Peshawar on’
126.04.2024. " Parcha Peshi given to the counsel for the
| appcllaﬁt - ' :
A }

By the order of Chairman’
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THis Appeal has been presented by
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Whether counsel / appellant/ respondent/ deponent have

signed the requisite document?

3

Whether appeal is within time?.

4

Whether therenactmeg‘}“t under '\;/vhich the appeal is filed

mentioned? . .- - |

n

Whether the enactment under;‘; which the appeal is filed is
correct? SRR ;

13

' Whether'afﬁdavit is appended?}

Whether affidavit is duly attestéd by competent oath
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commissioner? = -,

| Whether Appeal / Annexures are properly paged?
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-| Whether Ceitificate regarding ﬁlling any earlier appeal on the

subjéct, furnished? -

10

Whether annexures are legible?;

Whether annexures aje attested?

12

Whether copies.of annexures are readable/ clear?

13

Whether copy of appeal'is delivéred to AG/ DAG?

14

Whether Power of Attorney of t]';le Counsel engaged is
attested and signed by‘iPetitionelj/ Appellant / Respondents?

15

Whether number of referred cases given are correct? -

16

Whether appeal contains cutting / overwriting?

117

.| Whether list of books_has‘been provided at the end of the

appeal? o,

18

Whether case relate to this Court?

19

Whether requisite nuinber of spare copies areattached?

20

Whether complete $pare copy is filed in separate file cover? - '

21

Whether addresses of parties given are complete?

22

Whether index filed? i

23

Whetherindex is correct? . -
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24

Whether security and process fee deposited? On

25
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.

SERVICE APPEAL NO 98 72024

~ Mr. Irad Ali, Ex- Assistant Sub Inspector
Mardan Pollce

................... T —— .1 S AW Y} )

VERSUS

1- The Deputy Inspector General of Police, Mardan Region.
2- District Police Officer (DPO), Mardan.
...... reerssrsnnrsrsssensssrasassnssnssens RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED
ORDER DATED 15/12/2023 VIDE LETTER NO 10466-72/PA
DATED 18/12/2023, WHEREBY major PENALTY OF
REDUCTION TO A LOWER STAGE WAS IMPOSED UPON THE
APPELLANT AND AGAINST THE IMPUGNED APPELLATE
ORDER DATED 01/04/2024 WHEREBY THE DEPARTMENTAL
APPEAL OF THE APPELLANT HAS BEEN REJECTED ON NO
GOOD GROUNDS.

PRAYER:

That on acceptance of this appeal the smpugned order dated
15/12/2023 vide letter dated 18/12/2023 and appellate
order dated 01/04/2024 may very kindly be set aside and
the appellant may kindly be restored on his original pay
scale/ stage with all back benefits. Any other remedy which
this august Tribunal deems fit that may also be awarded in
favor of the appellant with all back benefits.

R/SHEWETH:
ON FACTS:

Brief facts giving rise to the present appeal are as under:

1. That the appellant has performed his duties to the entire

satisfaction of his superiors and there is no compliant agalnst the
appellant in his entire service career.
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_ 2. That the appellant has served the Police Department to the entire
satisfaction of his" superiors and ‘has got huge service career

spanning over 27 years.

/3. That the allegations were levelled by the learned Model Court
Mardan against the present appellant that one sided investigation
was conducted by the appellant while conducting investigation in
FIR No 279, dated 21/05/2018 u/s 302/34 PPC, P.S Toruy, Mardan

"' through judgment dated 10/06/2023. Copy of the FIR and
- . . judgment dated 10/06/2023 are attached as annexure.......... A&B

4. That vide judgment dated 10/06/2023 the learned Model Court

while acquitting the accused facing trial, the matter of
investigation against the accused, which was supposed by the

learned Model Court as one sided and the department was directed
- to initiate inquiry @gainst the appellant.

5. That the respondent vide impugned order dated 15/12/2023 vide
letter dated 18/12/2023 has surprisingly imposed penalty of
reduction to a lower stage upon the appellant. Copy of the
impugned order dated 15/12/2023 is attached as Annexure......C

6. That appellant feeling aggrieved from the impugned order dated
15/12/2023 vide letter dated 18/12/2023 preferred departmental
appeal before the respondents department which has been
rejected through appellate order 01/04/2024 on no good grounds.

Copies of the Departmental Appeal and Appellate Order
01/04/2024 are attached as anNEXUr€. uveveressxsresveraiacurannnss D&E

7. That appellant having no other efficacious remedy but to file the
instant appeal on the following grounds amongst the others. -

GROUNDS:

A- That the impugned order dated 15/12/2023 vide letter dated
18/12/2023 and impugned appellate order dated 01/04/2024
issued by the respondents are against the law, facts, norms of
natural justice and materials on the record hence not tenab!e and
liable to be set aside.

B- That appellant has not been treated in accordance with law and
rules by the respondent department on the subject noted above
and as such the respondents violated Article 4 and 25 of the
Constitution of Islamic Republic of Pakistan 1973.

C- That the appellant has followed ali the codal formalities of the
criminal jurisprudence while conducting the investigation. The

appellant prepared the site plan on the pointation of the
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complainant, took blood stained earth and also blood stained
clothes, prepared recovery memo, recovered the Dagger on the
pointation of the accused, accused also made confession before.
the appellant during investigation. :

That it was the case of the private party/Complainant who has
lodged the FIR before the other police officer, and after that
investigation was handed over to the appellant, so the stance of
the complainant party was already been scribed in FIR 279, dated
21/05/2018. : .

That it is pertinent to mention here that, the court/MCTC Mardan
in Judgment dated: 10.06.2023 has admitted the fact that case of
the complainant was two Version, and on this point the learned
additional Session” Judge MCTC Mardan has. acquitted the
accused. So in such like circumstance action against the appellant
is totally wrong because it is mandate of the criminal
jurisprudence that benefit of doubt shall be extend to the accused.
When the Learned Court/MCTC Mardan in Judgment dated
10/06/2023 admitted the weak of the case on the part of the
complainant then observation in the judgment dated 10/06/2023
regarding defective investigation is untenable in the eyes of law
and on this score alone the impugned order is liable to be set |
aside.

_ That the learned Additional Session Judge MCTC Mardan, while

- rendering its judgment dated: 10/06/2023, regarding the non-

placing on file the injury sheet and medicc-legal reports of the
accused, has admitted the fact in Para No 08 of the judgment that
the marginal witnesses have concealed the true facts of the
occurrence and also given its finding that the marginal witnesses
have not stated even a single word regarding the serious head

- injury of the accused, so giving observation and impugned order

against the appellant in such like circumstances are wrong, illegal
and liable to be set aside. '

That the learned :Additional Session Judge MCTC Mardan, while
rendering its judgment dated 10/06/2023, in Para No 11 has

. admitted the fact that there is strong contradiction in the case of

the complainant in ocular and medical evidence. When such
contradiction was pointed out by the court then there was no
option but to acquit the accused from the false charges, so there
was no illegality and irregularity on the part of the appellant,
therefore the impugned order be declared illegal and the appellant
may kindly be re-instated into service with ali back benefits.

That there was no complaint against the appellant by the "
complaint of the case before the court or the high ups, it means
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that the ‘appellant has tried his best and followed all the legal
requirements while conduction investigation of the case. It is
pertinent to mention here that a right of tra nsfer the investigation
from the.one Investigation officer to the other U/S 22-A Cr.P.c,
1898 was available to the complainant of the case/FIR but he did
not opt to do so, which means that the investigation of the
appellant was lawful. - :

That neither charge sheet nor statement of allegations has beén
served on the appellant before issuance of the impugned order
dated 15/12/2023 vide letter dated 18/12/2023.

That no regular inquiry has been conducted in to the matter and
it is necessary to do so that to dig out the real facts.

That no chance of personal hearing and defense has been

" provided to the appellant before imposing the .penalty.

That the That the imlegned order dated -15/ 12/2023 vide letter
dated '18/12/2023 and impugned appellate order dated
01/04/2024 issued by the respondents in arbitrary and mala fide

" manner, therefore, the same is not tenable in the eye of law and

M-

Dated: /4§ -04-2024 - APPELLANT
| . . . THROUGH: - |

- CERTIFICATE:

liable to be struck down.

That appellant seeks permission to .advance other grounds and
proofs at the time of hearing. '

It is th"erefore, most humbly prayed that' the Service
appeal may kindly be accepted as prayed for. -

7

NOOR MUHAM%D KHATTAK
ADVOCATE SUPREME COURT

UMAR FARODQ MOHMAND

WALEED ADNAN

*

MAHMOOD JAN X
KHANM - nL
ADVOCATES HIGH COURT
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- matter before this Honorable Trlbunai

No such like appeal is pendlng or ﬁled between the pa

AFFIDAVIT

‘1, Mr.. Irad Ali, Ex- Assistant Sub -Inspe(:tor, Mardan Pdlice, do hereby
solemnly affirm and declare on oath that the contents of this Service
~ Appeal are true and correct to the best of my knowledge and belief

and that nothing has been concealed from this Hon'ble tribunal. -
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N THE COURT OF 5Y 4D SHAUKAT ULLAN SIIA.L
ADDL: SESSIQNS JUDGEAUDGE MCTC MARDAN.

Case No.:}l/l of 23 035, 2022

—— =

D'\te ofOnglnal INSHIUL M o vecveee e reeerersenerinn02.04.2019

e Date of wansfer to thx"to,nt.. vt 223052022 ‘
i o Dete of Decision.....i .o ivive i finannains - 10:06.2325
“f‘v ~
o “ne Stae
%
5 ' Through
& Hukhor All s/fo Abdu! Wall 1z Jemshed Abac Toru, 1el1m & Lastrict
% ' BIIENL .o ivvres v ceeninns e eoreresesessernreeee o fCOMpl2inaint)
5. o ' Vs

{. Khaiid nged abowt 44/435 yesary eSL
Z Jelmuab aged nbout 36/37 yetrs sons of Karam-X:sn residents of
Jamshed Abad Torw, Tehsil & District Mardan.

(Accuscd facing irial)

Charged in case FIR M0.278 Dated-21,05.2018
. Ulsections QQ:_’:[E‘L ifg_‘g_ ofP:8 Toru, Mardan,

JUDGEMENT R

P N R L g e i

',' : Facts of the we.e as pc-' PIP are tiu.c‘ 21055018,

Shali Rasool Khan Si during peolling duty mccivefl infor:nat'ion about
the escurrence and reachs ! the “p]acé <f occurrence i, vacani grct:nri
(el moidany) near th;e house of somplalyant situuted at Jamshed Abad
i~ T Tovs, wnere (he‘complainant._}"t‘liklj:gr Al s/b Abduli\Va]i at about 13:45
| , . nours produced to i the dead bed -of his son Nadir AIE and rmorted.

| | . ' L 'L'..',thc.' maiter 1o the effect. that on ‘lie same day at 'lbout 13:15 hour\ he

siongwith h|~ wn‘c Shiash B‘,guv were present in his house and lhey

came cut of the house o|1 hearmr noise. Thuy saw that accused ﬁcmg

trial Khalid and Jt,h'mzeb mﬂu. "4 blows with daggers nn his son Nadi;

(. i I duete wiucll hxs son died on hc spot. Motive for the oconrrence wa : '

as
i

!-.w:\f 'y (!n:\er! \‘.v'hlc;i [J.\k pli":(l b-’.‘_’:'.'r{e'd.l‘-'- l‘:\i“ son an'-l the aCeN3ag
[ ! " H ) B

[ "'1 i !‘:
A ‘
m CamScanner
AL
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IN THE COURT OF SYED SHAUKAT ULLAH SHAH
- ADDITIONAL SESSIONS JUDGE/JUDGE MCTC, MARDAN

Case No. 11/7 0f23.05.2012

Date of Original Institution........................ 02/04/2019
Date of transfer to this court..................... ....23/05/2022
Dated of deciSIon.......cvvvviii i 10/06/2023

The State

Through
Iﬁ1kha1 Ali S/o Abdul Wali R/o Jamshed Abad, Toru, Tehsil &
‘District Mardan: .. .........cooooveiiniiiiiienieienenns (Complainant)

VS '

1. Khalid aged sous 44/45 yours &

. 2. Jehnzeb aged about 36/37 per sons of Karam Khan residents
{0 : of Jamshed Abad, Toru, Tehsil di District Mardan.
T ' (Accused facing trial)

Charged in case FIR No. 279 Dated 21.05.2018

u/sections 302/34 PPC of PS Toru, Mardan.
J UDGMENT

Facts of the case as per FIR, are that on 21/05/2018,

Shah Rasool Khan SI during patrolling duty received mformatlen

about the occurrence and reached the place of occurrence i.e. vacnt

- ground (daga Maidan) near the house of complainant situated at
f | e Jamshed Abad Toru, where the complginant Iftikhar Ali s/o Abdul
Wali at about 13:45 hours produced to  the dead body of his son
{ Nadir Ali and reported the matter to the effect that on the same day
| at about 13:15 hours he alongwith his wife Shash Begum were
~ present in his house and fhey came out of the house on hearing
noise. They saw that accused facing trial Khalid and Jehanzeb
inflicted blows with daggers on his Nadir Ali due to which his son

-, . died on the spot. Motive for the occurrence.was prevents quarrel

- which took place between his son and the accused




¢ - o e

l‘néing trtal some days prior to the qecutrance. The occurrence beside h:n
.was witnessed b}} his wife Shash Begum Reéort of the complainant w'\, |
re(.orded in the shape of murasila. Ex PA/1 on the basis of which the

above noted case FIR, wa., registered, . ' ‘

@
i

b

2. A ‘er arrest of the accused and Cumpletlon of
investigation, challan was <ubtmtted agamst the acgused. Accused facing

: .o ml 'yere in custody and»@cru s mo'aed froml_ffill On productlon of

“y 'A'l
.

accused before the Court p:ovzsmm of section u/s 265.C ‘,r.P C vere

LOI]';plled with, Charge, was framed against the accu,sed u/sections 302/34

PPC on 12.04.2019 to which théy, pléaded.,not guiity and claimed trial,
L The Prose\,utlon in order to prove 'its case agamst the accuscd produced
- exght (08) thnesses which are dlSCUSSCd as foIIOWS'

Shnh Rnsr nl- Khan SI, was exammed as PW- 01 He
had drafted the report of ths conmiamcrt Iﬂ-’char Au legafdmg the
occurience i the shapenf',m; : «.alla and .also prepared the 1nJury shs.et |
and m‘qnest report of the Jecnrod avauable on iile as -Ex PW /1 and

g . ExP*V-1/2. Thereafler. h= sent ihe murssifa to the P§ through tahh ‘
Inaam FIC No; 13‘7 and wfmeu the dead bedy for PM exalmnanon
vnder lhb escort of Con.nable T anweer F No 990. On the same day, hé
arrcsted accused: Jehanzeb.z}nci Khal;u and issued their card of arrest Ex
PW-1/3 and Ex PW-1/4, He also prepared the injui"y sheet of accilscd
Jehanzeb and recorded report of the accused Khahd regardmg his injury
and llﬂUI'lCo received b; by accusen_ Jehanzeb in the shape qf roznamcha

dated 21.05.2018 wiiich is avallaw‘., 51 f!e as Ex Pw-1/s.

@ CamScanner
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Bettér Copy . 'Page No? '
fecing trial some days prior to the occurrence. The occurrence
- Abe.side him was witnessed by his wife Shash Begum. Report of the
complainant was recorded in the shape-of Murasila Ex PA/1 on the

basis of which the above noted case FIR was'registered.

2. After arrest of the accused and completion of investigation,
Challan was submitted against'the accused. Accused facing trial
were in custody and ‘were summoned from jail. On production of
eccused before the Court, provisions of section u/s 265-C Cr.p.C
were eomplied with. Charge was framed against the accused:
w/sections 302/34 PPC on 12.04.2019 to which they pleaded not
gdilty and claimed trial. The Prosecution in drder to prove its case
against the accused produced eight (08) witnesses which are

- discussed as follows:-

Shah Rasool Khan SI, was exammed as PW-01. He had
drafted the 1ep0rt of the eomplalnant Iftikhar Ali regarding the
occurrence in the shape of Murasila and also prepared the injury
sheet and inquest report of the deceased available on file as Ex PW-
1/1 and Ex. PW-1/2. Thereafter he sent the Murasila to the. PS
through Constable Inaam HC No 1357 and 1eferred the dead b()dy
for PM examination under the escort of ConstablevTanweer FCNo

990. On the same day, he arrested accused Jehanzeb and Khalid‘
and issued their card of arrest Ex PW-1/3 and Ex PW-1/4. He also
prepared the injury sheet of accused Jehanzeb and recorded 1ep01t

~of the accused Khalid regardmg his i ;nju.ry and injuries received by
. accused Jehanzeb in the shape of Roznomcha ha dated 21.05.2018 -
which is available on file as Ex PW-1/5.




A

Chulam Arshad Constable No.3467, was produced

as PY.02. He stated that during, ti’?é,Elays of occurrence he was posted at -

S Toru. He is marginal witness th the r‘*covary memo Ex PW-2/1 vide

* which the 10.took into possnsswn one. page of repor+ §ent by Sitahi Rdcml
it

2

’ * Khan from the place of cecurrence. In 1hzs respect the fecovery memo

was prepared in his presence and hu as' welx as the ot rer. co-inatginal

witness Javed: Khan II-IC signed the same. In this respect the 10 also

rccordud his statement u/s 161 Cr.P C.

AT T

. Dr. Quzt Adi Nfollay -ud-Din  (retired), was

’

produced as PW-03. On 21.05.20'§8 he conducted autopsy on the dead

P

bady of deceased Nadir Ali aged about 23/A years s/o Iftikhar Mi tlo

e

Sokay Toru, District Mardan an?, prepared post mortem iepori of the
deceased Ex PM as well gsvendoraf;d the injury sheet of deceased Iftikhar
Ali as Ex PM/L. | |
. lenar Zaman SI; was examined as PW—Od. He onn -
receipt of murasi':la from .Shah Ragool SI through Constable Inam HC
No.1357, incorporated its contents into FIR Ex PA. |
. ) ’
Iftikdiar Ali s/> Abdul Wali, who is complainant of
- liw case was exenined as PW- Oa‘ He stated that the f*eceascd Nadir Ali
was his leal son, was 1esxdmg wit h him, On the fdteml day at relev(un
time, he 2nd his wife Mst. Shash }'.I:-.,q_um ware in theirhouse. Meattine,
on'hearing of hue and cry they beh cam§ out of the house and saw that
y f"l’". ac.cused j:acing trial Khalid and Jehanzeb sons of maram Khan were
h Y stabbing l;is son Nadir Ali with hnives (< s42) due {o which his sen

\ sustaned grievous injuries and died on the spot. Motive for the-

(981 CamScanner
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Ghulam Arshad Constable No 3467, was produced as PW-

© 02. He stated that during the days of occurrence he was posted al
* PS Toru. He is marginal witness to the recovery meme Ex PW-2/1

~vide 2 which the IC took into possession one page of report gent by

Shah Rasool Khan from the place of occurrence. In this respect the

" recovery memo was prepared in his presence and he as well as the

other co-marginal witness Javed Khan IHC signed the same. In this
respect the 10 also recorded his statement u/s 161 Cr.P.C. |
Dr. Qézi Ali Mohay-ud-Din (retired), was produced as PW-

03 On 21.05.2018, he conducted autopsy on the dead body of
‘deceased Nadir Ali aged shout 23/24 years s/o Iftikhar Ali r/o
- 'Sokay Toru, District Mardan and prepared post mortem report of
_the deccased Ex PM as well as énd_orsed the injury sheet of

deceased Iftikhar Ali as Ex PM/1.

Qamar Zaman SI, was examined as PW-04 He on receipt of
Murasila from Shah Rasool SI through Constable Inam HC No -
1‘357, incorporated its contents into FIR Ex PA. |

Iftikhar Ali s/o Abdul Wali, who is complainant of the case
was examined as PW—OS. He stated that the deceased Nadir Ali was

- his real son, was residing with him. On the fateful day at relevant

time, he and his wife Mst: Shash Begum were in their house. -
Meantime, on hearing of hue and cry they both came out of the
house and saw that accused facing trial Khalid and Jehanzeb sons
Karam Khan were stabbing his son Nadir Ali with knives due to
which his son sustained grieVous injuries‘and died on the spot.
Motive for the h | |

»
R
>




*
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<

’ - , N i copd
oceurrence was that a quarrel took place oetween his son and accused
1.

-~ facing trial serae days prior to the occurrence. The occurrence was seen

by his wife Mst, Shash B°gum He. made the r°port 1egardmg the

occuuence before the police on spot, which cmrect y bears his thumb

Sl . . 1

' '\.ﬂ‘"\_\;\\ . impression as well the thumb 1r1prcsmon of T"lJ Muhammad as emlc:ser
\\ A " The dead body of cheased Nadu' Ah was shlfted to Casua!ty MMC'
| o _Hospital Mardan ina prwaﬁb Datsun. He clxargcd accused facing trial for
‘ o _ ‘ . the commission of offence.';Dn his pointaticn, tﬁe 10 prepared site plan..

Mst. an nh Bcgum w/o Iftxldlar Ali, recorded her

<

statement as PW. 06 She slﬂted that the dcceased.Nadu' Ali was her real .

w

v
son, was residing with her, ,i)n t}if’ 1ateful day at relevant time, she and

her husband Tflikhar Ali'werc in thenr house. Mcannme on heaung of -

hte nnd cry ’hey both cams out of the houae and saw that accused faéing
trial Khalid and Jehanzeb ¢ sons of. Karam Khan were. stqbbmg her son-

\v

'Nadn Ali w1tl1 kmves (sués) due to whlch her son sustamed gnevous

in Juri'es and died on the s srol, Motwe for the occurrence was that a quarre]
’ s
“took place between her son a,::.d accu_sed facmg trial sbme days prior to -
L . . .

1

the occurrence. Her husband. irade the report on spot before the local B,

rolice. The IO recomed her atdtement wSection 101 CrP.C as eye-

3

witness of the occun‘encc TI 2 dead - body of dcceaseu ’\Iacm All was

- -t shified to Casua]ty MMC Hospital Mamun in a private Datsm ‘She
charged accused facine tnal for ihe commissis on of offence.
. ,'ir," ' . Irad Alj 87, who mvest:gatcd the case was w\ar‘nned

i Y as PW.07, He stated that during rhe days of occurrence, he Wwas posted at

: \, PS iuro Maldan. Aﬂer reemlrat.on of FIR the case was entmsted to him

R
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.occurrence was that a quarrel took place between his son and accused facing
trial some Hays prior to the occurrence. The occurrence was seen by his wife
Mst: Shash Begum. He made the report regarding the occurrence before the
police on spot, which correct y bears his thumb impression as well the thumb
impression of Taj Muhammad as endorser. The dead body of deceased Nadir
All was shifted to Casualty MMC Hospital Mardari In a private Datsun. He
‘charged accused facing trial for the commission of offence. On his
pointation, the 10 prepared site plan.
| Mst. Shash Begum w/o Iftikhar All, recorded her statement as PW-
06. She stated that the deceased Nadir Ali was her real son, was residing wiih
her. On the fateful day at relevant time, she and her husband Iftikhar A}ll
| were in their house. Meantime, on hearing of hue and cry they both came out
of the house and saw that accused faking trial Khalid and Jehanzeb seas of
Karam Khan were stabbing her son Nadir Ali with knives  due to which
her son sustained grievous injuries and died on the spot. Motive for the
. occurrence was that a quarrel took place between her son and accused facing
trial some days prior to the occurrence. Her husband made ﬁe report on spot -
" before the local police. The IO recorded her statement w/Section 161 Cr.P.C
as eye witness of the occurrence. The dead body of deceased Nadir All},was
shifted to Casualty MMC Hospital Mariaﬁ in a private Datsun. She chaéged
‘accused facing trial for the commission of offence.
K Ira.d Ali ST, who investigated the case was examined as PW-07. He
- stated that during the days of oéculrenée, he was posted at PS Turo, Marilan.

After registration of FIR the case was entrusted to him




rpos : - S
for investigation, He proc'ee'éled to the spot and prepared site plan ExPB -
on- the pointation of comnlamant During snot inspection, he took mto

possesswn blood stained csrlh from the. place of deceased through ,

recovery memo ExPW-7/1 and sealed the same into parcel No.01. Vidc

!

. ’ T recovery memo ExPW-7/2; he took mto possession blood stamed clolhes :
: B 3
{ | of (leceascd conslstmg, of - Qumeez Shalwar cream . colour and a wlule '
‘ .
¢ E L g wlfwc Banyan.sen;tby the domr;'frmrf I"IMF I-zospltal‘“through Constable G
' ST U0 4 .
o SR d l“anveer No. 990 and sealed 1he salne mlo parcel No 02 ExP-l Both

\ . . ' N .. A ' -
B accused. were arrested hy Shan Rusool SIL Accused Khalxd Was handed
aver to hnm for inv estigation v‘.hmeaq co-accu.,ed Jahenzeb was admitted

i in injured condition iy the. i osmtai He Vlde apphcatlon ExPw. 7/3 :

i ‘ .
apphed the. Court for obtammg physical Eustody of accused Khalid as

. oo well as for issuance of Jail warrant of ; accusec’ Jehanzeb till his recovery.
| ‘ IheA said apphcatm“ was allowed by the: (“ourt and-one day custody of
accused Khalid was granted; Duunn mterrbgatlon accused Khahd led the
pohce party to the crime spothmd nade pdiptatio’n .of various places
\. o o havmg re'evancy to the occurrence in. preoance .of marginal w1tnesses In

this regard pointation memo is available off f' le as DxPW~7/4 Dnrmg the i

said pointation proceedings the',weapoh'of offpnce i.e; blood staineqd -
dagger (sdz) was recov ered on’ thu pu.nfalmn of atcused Khalid from

‘he Iulchen of house of accused whxch u{as taken into possession vide

recovery memo ExPW~7/5 and smled the | isame into parcel No.03 EY. P

. i'lg,\ 2. All the parccls were prepared. in presence, of m‘arginal witnesses and
¥ 1'.3}" \ \ were duly affi xed with 3x3 seals of “IR” while‘ put one sample gea-l inside
v ) 1 \\ cach parcels. During ir.)t_errf')g(?ltio;; accusJ_d Khalid confessed his guilt
X .'l ) .\\\._. . '. .' - ' :I:
) : ‘
Moy S :
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for investigation. He proceeded to the spot and prepared site plan Ex.

* PB on the pointation of complainant. During spot inspection, he took

», "into possession blood stained earth from the pléce of deceased through

recovery memo Ex: PW-7/1 and sealed the same into parcel No 01.

Vide recove1y memo Ex. PW-7/2, he took into possessxon blood stained

clothes of deceased consisting of Qumeez, Shalwar cream colour and a

. white colour Banyan sent by the doctor from MMC Hospital through

Constable Tanveer No :990 and sealed the samie into parcel No 02 ExP- ~
1. Both accused were arrested by Shah Rasool St Accused thlid was
handed over to him for investigation whereas co-accused Jehanzeb was
admitted in injured condition in the hospital. He vide application Ex.
PW-7/3 applied the Court for obtaining physical custody of accused
Khalid as well as for issuance of jail warrant of accused Jehanzeb till

his recovery. The said application was allowed by the Court and one

- day custody of accused Khalid was granted. During interrogation

-accused Khalid led the police party to the crime spot and made |

pointation of various places having relevancy to the occurrence: in

presence of marginal witnesses. In this regard pointation memo is
available on file as Ex. PW-7/4. During the said pointation proceedings
the weapon of offence i.e. ‘blood stained dagger was recovered on the
pomtatlon of accused Khalid from the Kitchen of house of accused
which was taken into possessmn vide recovery memo Ex PW-7/5 and

sealed the same into parcel No 03 ExP.2.

2 All the parcels were prepared in presence of marginal witnesses and

were duly affixed with 3x3 seals of "IR" while put one sample seal

inside each parcels.: During interrogations, accused Khalid confessed :

his guilt
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befone ‘him, therefore he vxde apphcatlon Ex PW-7/5-A produm*d
iaccused Khalid befare the coiwerned leamed Magistrate for’ recording A
confes;sionﬁl statement of accfyée_d however, accused Khalid refused to %~

record his'confessioral statement as such Le was committed to judicial
R

lock-up. He took into possession the photocopy of report EXPW-5/1 o o

made by ﬂbuUSEd Khalid to Smh Rasul ‘SI for -entry- in’ DD through
£

v

tecovery meémo which is ExPW-2/1. Vide‘ application ExPWﬂ/ﬁ,‘he

dispatched parcel No.Ol contaiiing blood stained earth and parcel No.02 -
contammg blood ‘stained clcﬁhes of deceased and VIde appllcauon
" - ExPW- 7/7 he dispdtched parc:: l No. 03 contam'ng bloocl stamed dagper '

to the Dcepartment of Fox'ensic:.i‘:{eqlir;ine Bacha Kh"a’zl Meclirc:t‘l College ¢ -

By

Mardan and the result thereof is available on file as Ex PZ which js -
received in‘piositive. e also hBroughi.on recnrd | injury shect and Snquiest

report of 11'{;; deceased. He vide applicatian ExPW-7/9 appl'ie.d the Court
for issuing Z'lmuna Bay agamst accuSﬂd Ienanzeb whnch was allc*ved |
He vxde anpllcatlon Tx PW-7/ 19 applied the Court for police custody of
accused Jehanzeb which was ailowed ,and one e—ay .custody_,o} accused
Jechanzeb was gramed, During.:.mteﬁ‘egatic’m z;:cus_ed Jelaanieb '1ed lthe
police party to .the crime spo'.':er;d. made poil;t.at.ion‘ of various piaces
having relevancy to the oceurrerie i.n‘,pres.ent:e of marginal .wir:ncsses. In

>

this regard pointation memo is availabie on file as ExPW-7/11, During

L3

interrogation accused Jelanzeb confessed his guilt before him, therefore,

- bhe vide application Ex PS¥-7/1% produced aecuqed Jehanzeb before the

; concerne d Mﬂglslrale for recordmg ccmcss:unal statement of aCC!'SLd

AN '

hoWLVCI i\ccused Jehanzeb refused to recoxd his coufesswnal statement

|
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before him, "therefore, he vide application' Ex PW-7/5-A produced
“*accused Khalid before the concerned learned Magistrate for recording
confessional statement of accused however, accused Khalid refused to
‘record his confessional statement as such he was committed to _]udlelal
Jock-up. He took into possession the photocopy of report Ex. PW-5/1
:made by accused" Khahd to Shah Rasul SI for entry in DD through
‘1ecove1"y memo wlnch is Ex. PW-2/1. Vlde application Ex. PW-7/6, he
dispatched parcel No 01 containing blood stained earth and parcel No
02 containing blood stained clothes of deceased and vide application
Ex. PW-7/7, he dispatched parcel No 03 containing blood stained
““dagger to the Department of Forensic Medicine Bacha Khan Medical
College Mardan and the result thereof is available on file as Ex. PZ
which is received in positive. He also brought on record injury sheet
and inquest report of the deceased. He vide appheauon Ex. PW-7/9
-applied the Court for issuing Zamima Bay against accused Jehanzeb
which was allowed. He vide application Ex PW-7/10 applied the Court

~ for police custody of accused Jehanzeb which was allowed ahd one day
custody of accused Jehanzeb was granted. During interrogation accused
Jehanzeb led the police party to the crime spot and made poihtation of
various plaoes' having relevancy to the occurrence in presence of
marginal witnesses. In this regard pointation memo is available on file

~ as Ex. PW-7/11. During interrogation accused Jehanzeb confessed his
guiit befofe him, therefore, he vide applieation Ex PW~7/ 12 produeed ‘
accused Jehanzeb before the coneerned Maglstrate for reco1d1ng

confessional statement of accused however accused Jehanzeb 1efused

to record his confessional statement
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. the |L]cvant
. nmmos which correctly beal his signature

s | (‘[ ,,3/

as such he was contmitted to jiidicial lock-up. He placed on file the list of

J .
legal henrs of decmsed whxch s TxPW-7/13. He recorded the statements

of PWs u/Section 161 CrP.C .a.nd,.brought on re_cord 1'elevent doc_uments. '

After completion of investigation, he submitted case file to SHO Andaz

Khan (now retired), who submitted co.nplete challan syainst accused

facing tria_l "aﬁ;d submitted inierim challan against accused Khalid before

competent Court. He was well conversant with the ergnatur" of Sald

Andaz Khan available on the mtenm challan as well complete challan.

Javed Khien HC,‘wa‘s produced as P'W-G8. He

deposed that d mng the days uF occurrence, he was posted at PS’ Turo,

‘:

Mardan. I-Ie 'is- marginal witnes%: te the pointation memo ExPW-"/M- vide

whlch accused facmg trlal Khahd dunm, mterrogatlon ]ed the police

; Lo
relevancyto the occrrrence, He is siso marginai witnéss ‘9 the recovery

memo ]“xl’W-‘//S threugh which curing - the sa1d pomtahon proceedl.ws

by accused - Khalnd the 1.~ recovered and took into pOSSESblC

n the

B

party to the crime scene and nade pomtd tion of varfous pléces having -

weapon of gffe‘nce i.e. blood stained dagger (u.)&-;») from a carton box .

from the kitchen of house of ac.used Khalid on his pointation and sealed

info parcel No.03 in his

Muhammad and Tiran,

Likewise, ne is also marginal witness to the

pomtdl;on memo Ex. PW-7/11 vide which accused facing trial Jehanzeb

varing interrogation led the pelice party to ‘the etime éce:'ne and

pointation of vanous alaces | uavm;, releva; .gy to the occu'xence He saw

as well the

presuace as’well co-marginal witnesses Taj

, .nade
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Imran

- as such he was committed to judicial lock-up. He placed on file the list

of legal hairs .of deceased which is Ex, PW-7/13. He recorded 1110

statementé"o'f PWs u/Section 161 Cr.P.C and brought on record relevant

~ documents. After completion of investigation, he submitted case file to

SHO Andaz Khan (now retired), who submitted  complete Challaﬁ

-against accused facing trial and submitted interim Challan against’

‘accused Khalid before competent Court. He was well conversant with

the signature of said Andaz Khan avail-able on the interim Challan as

- well complete Challan

Javed Klan HC, was produced as PW—08 He deposed that durlng
the .days of occurrence, ie was posted at PS Turo, Mardan. H@: is

marginal’ witness to -the . pomtatlon memo Ex. PW-7/4 vide Wthh

- accused facing trlal Khalid durmg 1nterrogat10n led the pohce party to

- the crime scene and made pointation of various places having relevancy

to the occutrence. He is also marginal witness the récoVery memo Ex. ,
PW-7/5 through which during he said pointation proceedings by

accused Khalid, the 1.0 recovered and took into possession the weapon

T oof offence 1.e. blood stained dagger from a carton box from the kitchen

of house of ac, used Khalid on his pointation and sealed into parcel No

03 in his presence as well co»margi.nallwitnesses Taj Muhammad and -

Likewise, he is also margmal witriess to the pomtatlon memo. Ex.

PW-7/ 11 vide which accused facing trial Jehanzeb ring interrogation

led the police party to the crime scene and made pomtatlon of various
places having relevancy to the occurrence. He saw the relevant memos

which correctly bear his signature as well the -




|

 that moment at the spot with the K).

. accuscd K_hallcl to Shah Rasool

1y

e ol c(/

- .
AT I arnrdad hi nent
signatures of co-marginal w;tnc;ssest The 1.0 recorded his statewr
. i : . .

wSection 161 Cr.P.C in this regard.
In his preseijl‘ce the IO also sécgred'blood stained

earth from th_e spot and blood statned garménts of deceased vide recovery

memos ExfW-7/1 and ExPW-’?/Z ;whi'ch Bears the signature of P,W:

0

Imean as well thumb impression of coumargmal witness T'*J Muhammad

however ‘his s1gnature was not obtamed thiereon rather he was present at

' o
-

‘ 3. Accuserl facmg txlﬁl were. e\'"mmed withiin the
: i
mmmr\g of section 342- CrPL Accused demed the charge and
L

allegations leveled against therq. They .c]almeu ‘innocence and false

. P
't ' H

. ’ . a . . §
. implication in this case; however, they did not. opt to record statements

on oathi o to produee evidence in defence,

4. Argumests of “learned ‘SrPP for the State

‘assisted by learned private counsel for the complainant and leamed .

.

counse! for the accused heard. Record perused. '
. . ' N

5. Perusal of record reveals that there are two

[

different verswn of this case, One version is gwen by the comphm'mt

iftikhar Ah/PW 05 itz the FIR, nherem he cﬁarged the accuced for the

- murder oFlus son Nadu- Ali by stmbbmg him in t‘lc vacant ground in front”

of kis Louse. The second vexsmn of the occurrence was reporleci oy the

I/PW-(M at the tune of his ancst from

his house at 1400 hours on the same day .of occurrence. Acrordinn to the

statement of Shah Rasool Khan SI/PW 01, he mresteo the aceused

Jehanzeb and Khalid and lSSllL,d 1he1r card of anest Ex PW-1/3 and Ex

~
\-

-

s e

G A3 ey
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| "Slgnaturcs of co- marglnal witnesses The 1.0 recor ded his statement
w/Section 161 Cr.P.C in this regard. |

In his presence the LO also secured blood stained earth from

the spot and blood stained garments of deceésed'vide recover

memos Ex. PW' 7/1 and Ex. PW-7/2 which bears the signature of

PW Imran as well thurnb 1mprcssmn of co-marginal witness T aj

Muhammad however, hlS signature was not obtained thereon rather

~ he was present at that moment at the spot with the 10,

3. Accused facing trial were examined within the meaning (}f

sectlon 342- CrP C Accused denied the charge and allegations

.levelcd agamt them. They claimed innocence and false

implication in ‘this case, however, they did not opt to record
Statements on oath or to produce evidence in dcfence |
4. Arguments of learned Sr.PP for the State assisted by leamed
private counsel for the complainant and learned counsel for the
L " accused heard. Record perused. | |
] 5. Perusal of record reveals that there are two different Versiion
of this case. One version is given by the complainant Iftilghar
~ Ali/PW-05 in the FIR, wherein he charged the accused for the
, murdcr of his son Nadir Ali by stabbing him in the vacant ground

in front A of hlS house. The second version of the occurrence was
reported by the accused Khalid, to Shah Rasool SI/PW-04 at the

time of his arrest from his house at 1400 hours on the same day of

““occurrence. According to the statement of Shah Rasool Khan
SI/PW-01, he arrested the accused Jehanzeb and Khalid and issued .
their card of arrest Ex PW-1/3 and Ex N
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N

© PW-1/4 and then prepared the,injury sheet of accusecj Jehanzeb; thgt he

recorded the report of accused Khalid in the shape of roznamcha dated .

i, .
S

21.05.2018 which is Ex PW-1/5. T hg said répo;t Ex PW-1/5 was also

- taken into possession by Irad Ali SI/PW-07, 10 of the case thwough

recovery memo Ex PW-2/1.
6. According to the contents of report Ex PW-I/S
Shah Rasool S/PW-01 after drafting report of complainant Iftikhar Ali

through murasila and sending the same to Police Station, conductcd raid

~ on the house of accused, he lmockcd at the door of the house of accused,

: accused Khalid opened the door and both ihe aocus:;,d were found in

injured condition. The accused Khalid made~report to the effect that on

that day he alongwith his’ brother injured Jehanzsb had gone to Dr.

 Farooq Hospital and on retum. whes. they. reached near the house of

complainant, Nadir (deceased), Khatir sous of Iftikhar end Iftikhse

( complamaul) were already present tl-»r. e.and on seeing I.hcm they started

beating them with kicks and fists and Nadu" {decgased) hit them with

something sharp edged whereby bath of them became mjured Motxvc as

disclosed by accusui Khalid was that FIR was registered apamst the

:lS:.dllr'.mlS named above .egarclmg ‘juries  suffered bv hls brother

Jehzmzcb. As per the contents of report Ex PW-1/5, Shah Rasool SI/PW-

01 prepured injury sheets of accused Jehanzeb and Khalid. 1'~Ie‘referred
Lolh the 1nJurcd to MMC Hospital MaiZan l'nder the escort. of Cons table
Tayyab No.2604 for medico-lega! u,umon Report ¥ 3W-1/5 was sent to'

S for eulry in the wznamcha through cunstable Tanveer No.990,

AN

\v
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PW-1/4 and den prepared the, Injury sheet of accused Jehanzeb;
that he recorded the report of accused Khalid in the shape of
Roznomcha dated 21.05.2018 WhiCh is Ex PW- 1/5. The said report
Ex PW-1/5 was also make into possession by Irad Ali SI PW-07,
IO of the case through recovery memo Ex PW- 2/1.

6. According to the contents of report Ex-PW-1/5, Shah Rasool
SI/PW-01 after drafting report of complainant Iftikhar Ali through
Murasila and sending the same to Police Station, conducted raid on
the house of accused, he knocked at the door of the house of
accused, accused Khalid opened the door and both the accused

- were found in injured condition. The accused Khalid made report
~to the effect that on that day he alongwith his brother injured
j ehanzeb had gone to Dr. Faréoq Hospital and on return when they
reached near the housc-of complainant, Nadir (decéa'sed), Khatir
~ sous of Iftikhar end Iftikhar (complainant) were already present
three and on seeing them they startf;d beating them with kicks dﬂd
fists and Nadir (deceased) hit them with sbmething sharp edged
~whereby both of them became injured. Motive as disclosed by
accused Khalid was that FIR was registered against the assaijlants
named above regarding injuries suffered by his brother J eha.nzeb.‘

As per the contents of report Ex PW-1/5, Shah Rasool SI/PW- 01

prepared injury sheets of accused Jehanzeb and Khalid. He referred |

-both the injured to MMC Hospital Mardan under the escort of
Constable Tayyab No 2604 for medico-legal opinion. Report Ex.
PW1/5 was sent to PS for entry in the Roznomcha through

constable Tanveer No.990.
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mjury He was vomiting and was havmg dlfﬁC“lty in walking, who was -

already referred to Mard.w Medlcal Complex and after tr eatment he was

then dclmntted in Jall Ho:px'al ‘Mardan on 25.05.2018. It was alsci'

mentioned that ti.e accused WaS ch bxe to attend ths Court Accord'ng to

the case diary dated 21.05. 2018 the IO Irad Ali SI/PW-67 went to MMC

Hospzt'll Mardan, where he found that aCCL'oed Khahd and J ehanfeb were

under treatmen* n the casualty of MM"‘ Hospital Mardan The accused

Jehanzeb was foind having >erious mjury or; his’ hea'd due to which he )

was in unconscious conditimi and was unable to talk and he was then o i

referred to LRI, Peshawar for treatment under the escort of pohce guard,

In lhxs respect Irad Al SL’PW 07, in his cross examination ‘stated that

accused Jehanzeb was also ha: 1de over {0 him but he was admitted in the

—_ ——
o

hospiml I Te fu. ther added tlmf he himseif had seer: the acoused Jehal zeb o

-

I in mjured condition who was. reierred to LRH Pﬁsha war. He trled to
' conceal the facts mentioned in the above mentioned case diary by stating

that he cannot say that whether accused Jehanzéb was con.,mous at that
b time or olherwwe The accused Iehanzeb was ultimately produced L‘LFOP

e e Coun on 29.06.2018 vnde dpplication Ex PW- 7110 for police custody

and one da_y custody was  granted. Thus it is clear from the record that the

accused lehanzeb was enovs 54 InJured atd he wag refP|1ed to I R}-'

Peshawar for treatment ang lhev‘aﬁex he mnum admntted In jail ‘hospital

Lut even thep the IO Trad Al \hPW-O'? dld ot oother Tt mvestxgat the

~t.
L,

EE i report of accused ExPw.j/s and to l_,iace on record t_]u, ]nJ[l['V sl eels and

- \ —
: mcdlco—lcgal 1epons of the acou »ed This undoubtedly shows 1nat ong
v re————

mvestu,utlon was conducted by the I.westl'ratmg

\ ———
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. injury. He was vomiting end was having dlfﬁculty in walkmg, who was

“ already. referred. to Mardan Medical Complex and after treatment he

was then admitted in Jail Hospital Mardan on 25.05.2015. It was also
mentioned that the accused was unable to attend the Court. According

to the case diary dated 21.05.2018, the IO Irad Ali SI/PW-07 went to

MMC Hospital Mardan, where he found that accused Khalid and

- Jehanzeb were under treatment in the casﬁalty of MMC Hospital

Mardan. The accused Jehanzeb was found havirig serious injury on his”
head due to which he was in unconscious condition and was unable to' .
talk and he was then referred to LRH, Peshawar for treatment under the
escort of police 'guard, In this respect Irad Ali Si/PW-07, in his cross
examination stated that accused Jehanzeb was also handed over to him

but he was admitted in the hospital. He further added that helﬁn%é’self

had seen the accused Jehanzeb in injured condition who was referred to
" LRH Peshawar. He tried to conceal the facts mentioned in the above

‘mentioned case diary by stating that he cannot seiy that whether accused

Jehanzeb was conscious at that time or otherwise. The, accused

" Jehanzeb was ultimately produced before the Court on 29.06.3018 vide

a plication Ex PW-7/10 for police custody and one day custody was

.-. granted. Thus it is clear from the record that the accused Jehanzeb was

~ seriously injured and he was referred to LRH Peshawar for treatment

and thereafter he remain admitted in jail hospital, but even then the 10

Irad Ali SI/PW-07 did not bother to investig‘até the report of accused

" Ex PW- 1/5 and to place. on record the injury sheets and medico- lcgal

'11eports of the accused. This undoubtedly shows that one 51ded d‘lld

defective mvcshgatlon was conducted by the- Investlgatmg

.
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Officer, Material and necessary factd about the occurrence have been

- conceeled ahd the same were no!,i' brouéi)t on record by the IO.

»

8. The cémplaijnan’t Iftikhar Ali/’PW.-OSI and eye
witness *Mst. Shash BegumﬁiW-Qéi- in. their statements have also
suppressed and concealed. the tniw facts of the oc;sun:;-:nce. They have not
deposed even 2 si’ng‘lé word ahout the ._inju_ries receififéd by the accused
Khaiid- and Jehanzeb during the occurrence, especially the.seﬁpl.ls head
i“jUI'y.o_f accused Jehanzeb, Complainarit while making report of the-
occurrence did not mention -about t';:}e presence of his other sons on the
spot at the time of decurrence, The co'mplai‘nant/PW-OS and his wi‘fe Mst,
Shash Begum/PW-06 in their coljrt statements also did not mention about
the prfa'sence~ of their. other son:i on the pl,?oe of occurrence, However
during cross exanﬁuatidn"'comp“l%ainanAt stated that all the ir;mateé of his
house heard the hue and cry on wisich 'tg'l'ey: went out from the house and
saw that the accused were stabbi:g the deceased with knives, He further |
siated that lie alongwith his wife and sonis came out from t'heir house,
Similarly Mst. Shash Be;gum/P;..W.-Oﬁz also has de;haosed in her cross
examination that. thcy~ all heard 1.13:3 énd cry and all the inmates came out
from the house, 'I‘he'site plan ‘is--si-ieni about the presence of other SO;IS of
the complainant on the spot of occurrence at the time -of oécurrence. Thus
o i '
i appears that the compiainant e}_‘nd PW-06 did not :n{el.alion' about the
presence of, their sons in order (o cuppress the real {acis of the occﬁrrénce
i which the accused also received injuries, Th--is. aspect of the case
creates serious doubt about ﬂf.f.‘ acz:ual'.mode -and manner of the

ocullrrence,
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Officer. Material and necessary facts about the occurrence have

. + been concealed and the same were not brought on record by the lO
8. The complainant Iftikhar Ali/PW-05 and eye witness M'st:
Shash Begum/PW-06 in their statements have also suppressed and
concealed the true facts of the occurrence. They have not deposed
‘even a single word about the injuries received by the accused
Khalid and Jehanzeb during the occurrence, especially the scrious

head injury of accused Jehanzeb, Complainant while making report

- of the occ‘urre‘pce did not mention about the presence of his other
~ sons on the spot at the time of occurrence. The complainant/PW-
05 and his wife Mst: Shash Begum/PW-06 in their court statements
also did not mention about the presence of their other sous on the

- place of occurrence. However during Cross examination
édmplai_nant stated that all the inmates of his house heard the hue

and cry on which they went out from the house and saw that the
accused were stabling the deceased with knives. He further stated
that he alongwith his wife and sons came out ﬁ‘om their house.
Similarly Mst: Shash Begun/PW-06 also has deposed in her crdss

examination that they all heard hue and cry and all the i'nnij?tes

“came out from the house. The site plan is silent about the presénce

of other sons of the complainant on the spot of occurrence at the

time of occurrence. Thus u appears that the complainant and PW-
06 did not mention about the présence of their sons in order to

suppress the real facts of the occurrence in which the accused also

received injuries. This aspect of the case creates serious doubt

- about the actual mode and manner of the occurrence.
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..‘:9. Repoﬂ of the occuuence was made at ihe place
.of occ‘uueme by complams.nt Iﬁpkhar Ah to Shah Rasool Khan SI/PW01

who rushed.to the spot on getting information. Complamant/PW—OS in his

]

cross examination stated that hs. made report to the local police on ﬂlg- '

) b

spot. As per the contents of murgﬁsil& Ex PA/1, the complainant produced.
the.dead body of his son Nadir Ali on the spot and made report of the -

: , Ny . .
-occurfence, The. oceurrence took’ place af. 13:15 hours and report vas.

- made at 13:45 hours (after 30 iinutes), so ‘ae question that, the dead
body of "deceased was lying on . ihe spot even aﬁer 30- minutes is not

bchevable as nobody would hke to Ieave the dead body of hls ‘somn in the

pool 0!' biood on the ground for 30 mlnutes. Sb the very-;nanner-'in which,.'- '

the report was made is not free from doubts

ST As per tha'-.contents ‘of murasila Bx PA/I the

dead bod; was referred to MMa, Ilospltal for Postmortem under the

&

RN

g

escort of Constab[e Talweﬁr No. 990 ‘ut !nterestmgly the presence of -

smd constable is also-shown in the- repon Ex 1>W—l/5 wliich was made by -

 the.accused Khalid, The rcpox“t Ex Pw- 175 was sent'to P§ through the o

said cohstable Tanveer No.990 for emry in the romamcha, In the in‘qugst.

upoxt .column No. - about thc placn of death oF place where daad uOd‘/ e

was found is.leR blank. If the ; mquest report was prepared on the spot by

suxhu of report Shah Rasool S7 (PW :01), hen it was not poss1ble that - -

column No. | whlch 1s rcgardmg necessary and basic mf’ormatlon abour -

the dead body would have been Jefy blank, In column No.3 of i Incyest -

report, the time of duath Is entéied ag I4:15 hours with different pen-and

(l ‘ - . e y [ ' . . .
iferent hand writing. In.(he Postrmorten Ex PM, it is mentioned that e

CamScanner
A




’
ot
Y

(,'

Bett"i:r Copy . | , Page NO[ g |

9. Report of the occurrence was made at the place of occurrencé by
cdmplainant Iftikhar Ali to Shah Rasool Khan SI/PW 01 who rushed to
the spot on getting information. Complainant/PW-05 in his c;osé
examination stated that he made report to"the local police on the siaot.
As per the contents of Murasila Ex PA/1, the complainant produced?the
dead body of his son Nadir All on the spot and made report of the-

occurrence. The occurrence took place at 13:15 hours and report was

‘made at 13:45 hours (after 30 minutes), so the question that the dead
“body of deceased was lying on the spot even after 30 minutes is not

‘believable, as nobody would like to leave the dead body of his son in

. the pool of blood on the ground for 30 minutes. So the Very manmer in

- which the report was made is not free from doubts.

10. As per the contents of Murasila Ex PA/1, the dead body was referred
to MMC Hospital for Postmortem under the escort of Constable |

' “Tanveer No 990, but interestingly the presence of said Constable is also

“shown in the report Ex PW-1/5 which was made by the acchlsed Khalid.

. The report Ex PW-1/5 was sent to PS through the said constable

- Tanveer No 990 for entry In the Roznomcha, In the inquest report,

column No 1 about the place of death or place where dead body was

found is left blank. If the inquest report was prepared on the spot by

“scriber of report Shah Rasool SI (PW-01), then it was :1'-10t possible that

“column No 1 which is regarding necessary and basic information about

~ the dead body would have been lefi blank. In cqlﬁ}nn No 3 of inquest

report, the time of death is entered as 14:15 hours with different pen
and different hand writing. In the postmortem Ex PM, it is mentioned

that the
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dead body was brought by relatives and not by police i..e.' constable

v

Tanveer No.990. In ﬂw inquest r;:port neith.er the cpmpla-inant nor'hig
wife Mst. Shash begum/]’W-.-l:Jé' are mentionad as identifiers of the desd
‘body. Under these circumstanées',-‘the -d;aﬂihg of the report by the
complainant on the spot of occurretice, preparation of injury sheet anft'll
inquest report on the spot becomes doubtful, .

- 11 Acc'fbrding to the rcpo:rt of complainfmt and

‘ - . . . : A 1
statements of the complainant/PW-05 and eys witness/PW-06, the

accused are charged with aliegations that as soon as the complainant anq,

PW-04 came out of the houss they saw that the accused were -inflicting
. ' N ' 4 ,
blows with daggers en their son Nadar Ali, However medical evidance

" does not supports the ocular account .of the occurrence as given by *

complainant and PW-06 as accordmg to the postmortem report ExPM

‘and sthtement of PW-03 Dr, Qazi AH Mohay-ud-Dii, the deceased -

suffereécl a siugle deep sharp object wound on leﬁ side! thorax. No othet
mmry was noted on the body ‘of deceased Nadar Ali. Thus the medical
evidence rathcr contradicts thy a.legcd ocular acceunt wuch spemks of .
inflicting . of numerous bIow of daggers by the accused upon th»

¢lt.c¢,asul

i’!

1llez,cdly recovered on the pointation of accused Kha!id from a carton in .

the kitchen of the house of accused, The saxd rf-covery was made by PW—
07 Irad Ali SI in pr csence of margma! witnesses namely TaJ Muhammad

s/o Ghulnm Imran s/c Sodagar aad Javed IHC Irad Alj SI/PW 07, ir hie

,, G10ss cwmln'nfon has statad the.. e did not knock at the door of the

. )

2 Thc weapon of offcnce ie. a dagger was
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dead body was brought by relatives and not by police in constable

" Tanveer No 990. In the 1nqucst report neither the complamdnt nor
his wife Mat. Shash begun/PW-06 are mentioned as identifiers of

~ the dead body. Under these circumstances, the drafting of the report
by the complainant on the spot -of occurrence, preparation of injury
sheet and inquest report on the spot becomes doubtful. |
11. According to the report of cbmplainant and stétements of the
complainant/PW-05 and eye witness/PW-06, the accuééd are
charged with allegations that as soon as the complainan.tvand PW

06 came out of the house they saw that the accused were inflicting
blows With daggers on their son Nadir ‘Ali. 'Hox;vever medical
evidence does niot supports the ocular account of the occurrence as

,. given by complainant and PW-06 as according to the postmortém
| report Ex PM and statement of PW-03 Dr. Qazi Ali Mohay-ud-
"Din, the deceased suffered a single déep sharp olject wound on lefi
side thorax. No other Injury was noted on the body of deceéséd ,
Nadir All. Thus the medical evidence rather coﬁtl‘adicts the allegé:d |

_' ocular account which speaks of inflicting of numerous blows of
daggers by the accused upon the deceased. ;

12. The weapon of offence i.e. dagger was allegedly recovered on

the pointation of accused Khalid from a carton in the kitchen of the .

house of accused. The said IECOVEry was made by PW- 07 Irad Ali

. SI in presence of marginal witnesses nalﬁely Taj Muhammad s/o

Ghulam, Imran s/o- Sodagar and Javed THC. Irad Ali SI/PW-07, in

his cross examination has stated the, -he did not knock at the door
of the
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house of accused as there was nu deor of the house. Contrary to this

 statement of PW-07, Shah Rasool 4>I/PW-01 in his report Ex PW- ,,/5 has-
mientioned that he conducted raid un the housc of accused and knouceu at

the door which was opened oy accused Khalid. This material

e

éuntradiction in the statements of PW 01 and PW—07/Irad Ali SI rreates

serious doubt regarding the alleged recovery of dagger from the house of

RRTRY Popt Aty
3

accused. Moreover, the two privat’ mdcpcndent w1tnesses of the allcged :
recovery of dagger were not pro( iaced and they were abandonea bemg‘ i
won over. No sketch of the place o" recov"rv has been prepm'ed oy the
10 The aC(,us\.d Khalid was arresied on the sa'ne day of occurrence frorm
his housc by Shah Rasool K.hzm S/PW- 01 but ﬁc.such recovery - of
weapon o(' offence was e!th_cr ma‘gic from possess"io.n of the accused or at
SR ' his ﬁnointmio_n_ at.the time of his arrest. The FSL report Ex PZ.is silent
about the fact that whether the Iviood availabie on i[ne dagger, bleod”

stained carth .and Licod stamed garments of the deceava‘ were of the

same group or not. Thus Lhe alleped recovery of‘ dagger on the pointation
.' ofaccused Khalid has not been p nved beyond reasonable doubt. - '
13, In view of the above djscussion it is concluded ' - s
that the prosecution case againsr,.;ihe aéicus,.ed. féciqg trial is full of doub;-,-.
The prosccution failed tc? provi. the case against -the accused beyond'»
'

reasonable doubt. Ience by xtendm,, the benefit of doubt to the

accused facing trial Khalid and Jehanzeb sons of Karnmm Khan

e resicents of Jamshed Abad Toru. Digtrict Mardan, they are acquitted

o . ofthecharge. Accused are i3 in custody. They be set free forthwith, if not T

N required in any other case. The cuse property i.e. dagger is confiscated to
X . . ’ -
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house of accused as there was no dour of the bone. Contrary to the -

- statement of PW-0-7, Shah Rasool_ S/PW-01 in his report ExPW-1/5 has

mentioned that he conducted raid on the house of accused and knocked
‘at the door which opened by accused Khalid. This material
~ contradiction in the statements of PW-01 and PW-07/Irad Ali SI creates
A:‘ser_io‘us doubt regarding the alleged recovery of dagger from the house
of accused. Moreover, the two private independent. witnesses of the
alleged recovery of dagger were not produced and they were abandoned

being won over..No sketch of the place of recovery has been prepared

-by-the I0. The accused Khalid was arrested on the same day of

occurrence. from his house by Shah Rasool Khan S/PW-01 but no such
recovery of weapon of offence was either made ﬁom possession of the
accused on at his pomtauon at the time of his arrest. The FSL report Ex
PZ is silent about the fact that whether the blood available on gteh
dagger, bold stained earth and blood stained garments of the deceased
were of the dame group or not. Thus the alleged recovery of dagger on
the pointation of accused Khalid has not been proved beyond
reasonable doubt. | I‘
13. In view of the above discussion it is concluded that the prosecution
case against the accused facing trial is full of doubt. The prosecution
failed to prove against the case beyond reasonable doubt. Hence by
stealing the benefit of doubt to the secured facing trial Khahd and
Jehanzeb sons of Karam Khan residents of Jamshad Abad Taru, District
Mardan, they are acquitted of the charge. Accused are is in custody

They be set free f01'thW11h if not rcqulred in any other case. The case

property 1.e. daggel 1s confiscated to
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State and (he remaining ca‘i properr y be disposed of aucotdlng to law
alter il expiey of euod ot JJpe Yrevision.
14, Auested copy of this judgment be sent to the
lcar hed istrict Public Prose"ntor Mar'}an within the meamng of sectlon
o Lo O
373 L, C. Attested copy of this | Judgment also be sent to: the District V«{Swf )\‘a@-
g z"'(//t” 2 de 04
¢ Polics Offiger ,Mardan for | unormanon and necessary!mgamst Sl trad Ah TN of;,‘.\
h . IR Y
Cloig @
ﬂ o 10 of the case for conducting. one s:ded and defectwe investigation with \
EA infimation to this Court. S
E I5. File of this court be consigned to Record Room -
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. State and the remaining case property be dlsposed of accordlng 10

law’ aftel the expiry of period of peal/rev1510n

~ 14. Attested copy of this judgment be sent to the learned District
~ Public. Prosecutor, Mardan within t’h¢ meaﬁing of section 173
- Cr.P.C. Attested copy of this judgment also be sent to the District
~ Police .Ofﬁcer, Mardan for information and necessary against
action SI Irad Ali, IO of the case for ébndleting one sided dviefective .

- investigation with intimation to this court.

15. File of this court be consigned to Record Room aftel its

- Decessary completion and compﬂaﬂon

- Announced

10062023 . Syed Shaukat Ullah Shah
L - Addl: Sessions Judge/ :
Judge MCTC, Mardan

'CERTIFICATE .

- Certified that this judgment consists of (16) pages. Each page has
been read, checked and sngned after making necessary correctlon ,

therem

Syed Shaukat Ullah Shah
Addl: Sessions Judge/
Judge MCTC, Mardan
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(¢ - OFFICE OF THE
DISTRICT POLICE OFFICER,

N
0
VIARDAN e
Tel No. 0937- -9230109 & Fax No, 0937-9230111
. Email: dp or_gj@mg_{Lng
) ’_/ n
N /ﬁ[é 7L IPA pated &7 12 2023

ORDER ON ENQUIRY OF SIIRAD ALI

This order will disposc-off a departmental enquiry under Khyber

I’nkhluukh\\.x Police Rules 1975, initiated against S1 Trad Ali (10 of ¢ 1se, quoted hclow) under

the allegations that  while posted at  Investigation Wing  Police  Station  Toru
(now Training Wing PDRM  School Toru), procecded against departmentally  through
Mr. Khalid Khan SP/Saddar Mardan vide this office Statement of Disciplinary Action/Charge
Sheet No.209/PA dated 15-08-2023, on account of defictive & one sided investigation ol a case
vide FIR No. 279 dated 21-05-2018 U/S 302/34 PPC PS Tory, resultantly. both aceused namely

Khaltd & Jehanzeb Sons of Karam Khan of Jamshed- /\bwd Toru were benefitted |

Honorable Additional Sessions Tudge/Judge MCTC Mardan in the shape ol acquitial on dmzbls

hasis vide his learned court’s verdict dated 10-06-2023, who (E.O) alter fulfillment necessary

process, submilied his Finding Report to this office vide his office letter No.157/ST d:llé'd

Fi-11-2023. holding responsible the da.lmqm.m officer of grave misconduct & recommended fcn

major punishiment.

Final Order o
St irad Ali was heard in OR on 07-12-2023, during which, he has failed to

surface.any cogent reasons against the allegations leveled against him, therelore, awarded him

major punishment of reduction in rank with immediate effeel, in cxercise of the powers

vested in me under Palice Rules-1975, , \“
oBNe. 254 8 A SR (ﬁ/ ~ 7
Dated [ §77 75 2023 - \

(Najech-ur-Rehmuan Bugvi) PSP
* District Police Officer, Mardan.
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" To

The Worthy DIG Mardan

Subject: A Departmental appeal agamst order bearing OB No

Sir,

1)

2448 dated 15.12.2023 vide letter no 10466-72/PA
dated 18.12.2023 passed by DPO Mardan. whereby
major penalty of reduction in rank is imposed

upon the appellant which is :I!egal agamst faw and
facts

. Appel!ant humbly submits as under:

* That appellant has performed his duty to the entire satisfaction.of

his supenors and there is no complaint agamst the appellant in hIS

entire service career.

.3}

4)

S)

6)

That appellant. has served the Police Department to the entire

_satisfaction of his .superiors and has got huge service career '

spanning over 27 years.

That appellant was issued a charge sheet alongwuth a statement of -

allegation {(Copy of charge sheet is Annex “A” while statement
of allegations is Annex “B”)

That appellant properly replted to the charge sheet. (Copy of the
reply to the charge sheet is Annex “C”)

That appellant was not associated with the enquiry proceedlngs

and appellant was not afforded opportunity ‘to cross-examine the

witnesses and a one-sided arbitrary enquiry report was framed

agamst the appellant, which is illegal, against faw and facts, (Copy

of the Enqmry Report is Annex “D”)

That major penaity of reduction in rank with immediate effect is
imposed upon the appellant vide order bearing OB No 2448 dated

15.12.2023 vide letter no 10466-72/PA dated 18.12.2023 passed

by DPO Mardan which is’illegal against law and facts and liable to
be set aside on the following grounds: (Copy of the order dated
18.12.2023 is attached as Annex “E”) -

GROUNDS:

m

Because the impugned order is iilega] against law and facts.
Because appellant is innocent and falsely charged.

Because appellant has neither been associated with the enquiry
proceedings nor statement of any witness has been recorded in his
presence and appellant has not been associated with any enquiry.

Because no specific charge is framed against the appellant and

" appeliant right to defence has been jeopardized.

Because the judgment of the Honourable Supreme Court of
Pakistan referred in the inquiry report was not in field at the of

occurrence as the occurrence is of 31.05.2018 whereas the

235

ST




- . judgment of the Larger bench of the Honourable Supreme Courtis q
announced on 23.05.2018. Even otherwise, the judgment was not ‘
properly circulated/communicated by the Department.

F. . Because lodging of FIR is the duty of the Muhariir and SHO of the
Police Station concerned and after lodging of FIR, investigation i
officer is appointed. Recording of cross examination or iodging. of
the cross FIR/Roznamcha/daily diary was the duty of the SHO
concerned and the appellant cannot be penahzed for any omnssvon
of the SHO/Muhariir. .

- G Because the cross version was marked to another SI namely Shah .
e - Rasool and any deficiency in the inquiry or cross version cannot be -
attributed to ‘the appellant "and appellant has been made a
scapegoat and discriminated. .

H. Because the concemed officials have been let free and appellant
has been discriminated which is illegal against Article 25 and 27 of
the Constitution of Pakistan 1973.

. Because as per Fr-29, the penalty cannot be for an ihdeﬁnite périod B i
and time period has to be specified, ; i

J. . Because appellant has got 27 years of satisfactory se‘rvice career.

K. Because appellant has efficiently conducted mvestngat;on wherein
‘he has prepared recovery memo, send- FSL report which is in

positive, pointation memo which are placed on file.

L. Because the allegation regarding the contradiction in statement is
also incorrect. The appellant during his statement has stated that

there was no door of the kitchen from where he recovered the case
property/weapon on the pointation of accused. Whereas the.

statement of S! Shah Rasool was regarding the gate of the house
- which aspect has been ignored by the inquiry officer.

M.  Because no show cause notice has been issued whereby appeﬂant
is condemned unheard. .

N. Because appellant has not been dealt with in accordance with law
: and Article 4 of Constitution of Pakistan has been violated.

- C. Because appellant has been condemned unheard.

o It is therefore, humbly prayed that on acceptance of this.
departmental appeal, impugned order bearing OB No 2448
dated 15.12.2023 vide letter no 10466-72/PA dated 18.12.2023
Ppassed by DPO Mardan may please be set aside and appellant
may please be restored to his ongmal rank (i.e S.I) with ali

back benefits.

{Appeliant)
A Ali A . ,
Dated: 02.01.2024 M-Sub-Inspector . . I & §e

E
i

J—

J—
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. Sessions Judge/Judge MCTC Mardan in the shape of acquittal on doubts basis vide his - :

. - . N?
o . «(E

OQRDER. '
This order will dispose-off the departmental appeal preferred by ASlI Irad
Aﬂt No. 84/MR of Mardan District now presently serving at Police Trammg School,

:Swabi against the order of the then District Police Officer, Mardan, whereby he was

awarded major punishmeht of reduction in rank vide OB: No. 2448 dated 15.12.2023.

"The appellant was proceeded agalnst departmental!y on the allegations that he while .

posted as Investigating Officer at Investigation Wing Police Station Toru, through. :

Superintendent of Police, Saddar Division, Mardan, on account cf defective and one'.
sided investigation of a case vide FIR No. 279 dated 21.05.2018 U/S 302/34 PP

Police Station Toru. Resultantly both the accused namely Khalid and Jehanzeb Sons of:
Karam Khan of Jamshed-Abad Toru were got benefitted by the learned Additional::

learned court's verdict dated 10.06.2023.

The enquiry Officer after fulfillment of necessary process, submitted his
fmdmg report to District Police Officer, Mardan heid responsible the dellnquent officer of
grave misconduct and recommended him for major punishment.

~The deilnquent Officer was heard in Orderly Room on 07.12.2023 by the '
then District Police Officer, Mardan, during which, he has failed to advance any cogent

~ reasons in his defense, therefore, he was awarded major punishment of reduction in

rank with immediate effect.

Feeling aggrieved from the order of the then District Police Officer .-
l\/lardan the appellant preferred the instant appeal. He was. summoned and heard i
person in Orderly Room held in this office on 27.03.2024. .

From the perusal of the enquiry file and service record of the appel!ant it

has been found that allegations against the appellant have been proved beyond any'

- shadow of doubt. The competent authority has already taken a lenient view of the

misconduct. Besides, during the course of personal hearing, he could not present any
cogent justification . to warfant interference in the order passed by the competent

authority.




therefore, the same is rejected and filed, being devoid of merit.
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Keeping in view the above, I, Najeeb

-Ur-Rehman Bugvi, PSP Regional- )
Police Ofﬁcer, Mardan

» being the appellate authority, find no. substanc

- Order Announced. .

a

(Najeeb-Ur-Rehml vi):

Regional Police Officer,

. S Mardan,

Dated Mardan the. i/ ! O Y 12024,

Copy forwarded for information and necessary action to t

District Police Officer. Mardan wi to his office Memo: No
25.01.2021. His service record is returned herewith.

Director, Police Training School, Swabi.

he:-

Superintendent of Police Investigation, Mardan,
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VAKALATNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR, -
Affeed ’ No___ /202
| (APPELLANT)
Vo kAL | __ (PLAINTIFF)
| T (PETITIONER)
S  VERSUS |
' © (RESPONDENT)
.. (DEFENDANT)

I/z Nae( N

D hereby appoint and constitute Noor Mohammad Khattak

- Advocate Supreme Court to appear, plead, act compromise,

withdraw or  refer to arbltrat|on for me/us as my/our
Counsel/Advocate in the above noted mattel without any liability -
for his default and with the authorlty to engage/appomt any other -
Advocate Counsel on my/our cost. I/we authorize the said
Advocate to deposit, withdraw! and receive on my/our behalf ail
sums and amounts payable or dep05|ted on myj/our account in the
above noted matter. .:

Dated.___/ /202

| o : ~
| MAHMOOD JAN
OFFICE: o - ADVOCATES
Flat No. (TF) 291-292 3" Floor, ' ,
p_ea‘nAs Tfade ‘Centre, Peshawar Cantt.



