FORM OF ORDER SHEET
Court of .
Appeal No. ' _ 604/2024
-—S_?N.O. Date of order - Order or other proceedings with signature of judge
proceedings A .
1 2 3
R 29/04/2024 The apbeal of Mr. Muhammad Ghyés Qureshi

prc—_isented‘ today by Mr. Muhammad Aslam Tanoli Advocate.
It is fixed for preliminary hearing before touring Single Bench
at A.Abad on - . Parcha Peshi given to the counsel for |

the appellant .

By the order of Chairman
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BEFORE HONOURABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

/”r' o g@ g / > o3

'Muhommod Ghyas Qureshi Ex-FC No. District Police Haripur
R/0 Village Kalas, P.O. KTS, Tehsil & District Haripur.... (Appellant)

VERSUS

1. District Police Officer, Haripur. '
~ 2.Regional Police Officer, Hazara Region, Abbottabad.
- 3. Provincial Police Officer Knyber Pakhtunkhwa Peshawar

....... (Respondents)
SERVICE APPEAL
, : - INDEX
S/No. Description of documents. Annexure | Page No.
1. |Memoof appeal & condonation 01-09
| application. ,
2. Inquiry Report and dismissal | “A&B" 1O
| order dated 30-10-2019 -~ //
3. . | departmental appeal and ifs “C&D" ||+
rejection order 12-10-2020 13
7 TCourt Order dated 13-09-2022 | - "E" [4—45
5 Revision Petition dated 11-10-22| "F, ég.‘.qg
- | &its rejection order dated 22-03- G, 4o -
2024, Application dated 15-04- H, 0
2024 & Acquittal Order in 15AA |- [
| dated 13-09-2022. 57-5% |
6. Applications & regisiry receipts — &y |
7. Wakalatnama ]

THROUGH

- m—————

(MUHAMMAD ASLAM TANOLI)
ADVOCATE HIGH COURT
ABBOTTABAD

' Dated: -4 2024
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BEFORE HONOURABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

Muhammad Ghyas Qureshi Ex-FC No. 249, District Police Haripur
R/o Village Kalas, P.O. KTS, Tehsil & District Haripur.... (Appelicmi)

VERSUS

1. District Police Officer, Haripur.
2. Regional Police Officer, Hazara Region, Abbottabad.
3. Provincial Police Officer Khyber Pakhiunkhwa Peshawar
e (Respondents)

SERVICE APPEAL UNDER SECTION-4 OF KPK SERVICE TRIBUNAL ACT

1974 AGAINST ORDER DATED 30-10-2019 OF THE DISTRICT POLICE

OFFICER HARIPUR WHERBY APPELLANT HAS BEEN DISMISSED FROM
L POLICE

SERVICE AND ORDER DATED 12-10-2020 OF THE_REGIONA

C IOINILE 2 o =2

‘OFFICER HAZARA REGION ABBOTTABAD WHEREBY APPELLANT'S

N FILED/REJECTED AND ORDER

DEPARTMENTAL APPEAL HAS BEE [
'DATED 22-03-2024 (DELIVERED ON 15-04-2024) OF THE PROVINCIAL

POLICE OFFICER KPK PESHAWAR WHEREBY REVISION PETITION OF
PETITIONER HAS BEEN REJECTED. :

PRAYER: ON ACCEPTANCE OF INSTANT SERVICE APPEAL ALL THREE
ORDERS DATED 30-10-2019, 12-10-2020 AND 22-03-2024 OF THE
RESPONDENTS MAY GRACIOUSLY BE SET ASIDE AND APPELLANT BE
REINSTATED IN HIS SERVICE FROM THE DATE OF DISMISSAL WITH ALL

CONSEQUENTIAL SERVICE BACK BENEFITS.

Respecifully Sheweth:

1. That appellant while posted at Police Lines Haripur and
availing 02 days C/Leave on “Eid” at Home situated af
Vilage Kalas Haripur was falsely involved in d criminal
case vide FR No. 487 dated 07-10-2014  u/s-
302/304/148/149 PPC registered of PS (TS Haripur.




That appellant wds allowed post bail and released from

jail on 09-02-2015, he then joined his duties. On 17-09-2018
 the ASJ-V Horipur convicted and sentenced the appelant
to suffer Q7 years imprisonment. Appellant aggrieved of
this conviction filed a crimir{oi appeal before Hon'able
pesnawar High Court circuit  bench " Abbottabad.
‘Appellon’r was on bail and pérforming his official duties,
during pendency of criminal appeal and without waiting
out-come of this criminal appeal, the District Police Officer
Haripur dismissed him from service vide his order dated 30-
10-2019 despite the fact that Inquiry. Officer had already
sugges’réd that inquiry be kept pending fill decision of the
criminal appeal by the Court against appellant. (Copies
of Inquiry Repoﬁ and dismissal order dated 30-10-2019 are
_aftached Annexure- “A & B").

That appellant aggrieved of dismissal order filed a
departmental appeal dated 78-11-2019 before the
Regional Police Officer, Hazara Region, Abbottabad
which was rejected vide order dated 12-10-2020. (Copies |
of departmental appeal & its rejection order 12-10-2020

~are aftached as Annexure “C & D").

That appellant’s crimino| apped! against His conviction
was decided by Hon'able Pesnawar High Court circuit
bench Abbottabad vide order dated 13-09-2022 and s
attested copy was issued on 28-09-2022. (Copy of Court
Order dated 13-09-2022 is attached as Annexure-"E").

That on acquittal and obfaining order from the court the
appellant filed a Revision Pefition dated 11-10-2022 before

“the Provisional Police Officer, KPK Peshawar for his



reinstatement in service which was rejected vide order

dated 22-03-2024 and its copy was delivered to him on
15-04-2024 and that too on his specific written request.

Appellant was neither charged nor convicted by ASJ-V,

Haripur u/s-337 A-{ii) or sentenced one (01) imprisonment

with Arsh amount of 100,000/- as has been alleged in
impugned order dated 21-10-2020 and order 22-03-2024
of respondents No. 02 & 03 respectively. Appellant was

‘even acquitted vide decision dated 13-09-2022 by

Peéhowor High Court Circuif Bench Abbottabad u/s 15AA
registered at PS KTS Haripur vide FIR No.487 dated 07-10-

2014. (Copies of Revision Pefition dated 11-10-2022, its

rejection order dated 22-03-3024 and Application dated
15-04-2024 & Acquittal Order in 15AA dated 13-09-2022

are attached as Annexure “F, G, H& I").

: Thofin fact when occurrence fook place on 07-10-2014,
" the appellant was on 02 days leave (i.e. 06 & 07-10-2014)

to celebrate “Eid” at his Home in village Kalas Haripur. The

Appellant was innocent and falsely involved in this

..criminal case.

That Hon'able Peshawar High Court Circuit Bench

Abbottabad while-disbeliéving prosecution evidence set

“aside conviction order and acquitted the appellant of the

charge vide judgment/order dated 13-09-2022.

That oppellon’r rigorously  pursued his departmental
revision petition by filiﬁg applications through registered
post on 21-11-2023 and 28-12-2023 for decision of revision
petition and issuance of its copy. (Copies of applications

and registry recei'pts are aftached as Annexure “J&K").



. G

9. E Thd’r dppelldn’r hds rendered more than13 years service in
the police depdr’rmen’r He always performed his du’rres

| with devotion and honesty to the en’rlre satisfaction of his
officers and never provrded a.chance of repnmdnd

: Appelldn’r has meritorious record ot his credit.

10. That proper departmental inquiry was not conduc’red. He
~ was also not provided with rnqurry report. Even dppellon’r
‘was  nhot afforded . with - the opportunity  of  Cross
examination and personol hearing before owordrng major
punishment of dismissal from service and he was .
‘condemned unheord Hence instant service dppeol inter

aliea, on the following grounds. ‘

- GROUNDS:-

A) - '.Thor impugned orders do’fed 30-10- 2019 12-10-2020
| and 22-03-2024 of the respondents are ilegdl,
| unlawful against the facts, departmental rules and
regulations and principle of natural  justice hence :

" liable to be set aside.

B)"' That - proper departmental induiry was not
o Conduc’red Inquiry repor'r if any, was not given to
appeliant. Even the dppellon’r was not provided with

the opportunity of Cross examination and persondl

" hearing and was awarded major punishment  of

- dismissal from service in serious violo’rion of law,

depdrrmen’rdl rules & regulo’rrons facts and principle

of natural 1us’nce




Q)

D)

-:'E)'

©

That respondents have not treated the appellant in

occordonce" with . law, departmental rules,
reguloﬂOns and policy on ’rhe subject applicable fo .
the terms and condmons of his service and have
acted in violation of Ar’nc|e 4 of the constitution of
Islamic Republic of Pakistan 1973 and unlawfully
issued the impugned orders whlch.cre unjust, unfair

hence not sustainable in the eyes of law.

That appellate authority has also failed to abide by
the law and even did no’r take into consideration the .
grounds taken in the memo of appeal and has
rejected the departmental appeal. Thus act of

respondent is confrary to the law as laid down in the

- KPK Police Rules 1934 read with section 24-A of

General Clouses Act 1897 and Ar’ncle 10 of the

Constitution of Islamic Republlc of Pokls’ron 1973.

That the allegations leveled ogoins’rf’ appellant in

- dismissal as well as appeal/revision petition rejection

F)

orders are incorrect. Nothing adverse could be
brought on record against the appeliant during

deportmen’rdl inquiry to connect him with the crime

os attributed to him. The only charge against

appellant was his tnvolvemen’r in crimin'ol case for
which the Hon'able Peshawar High Cour’f Circuit
Bench Abbottabad had acquitted  him. He is

“innocent and there is nd’rhing wrong on his part.

That after ocquﬂ’rol in criminal case for which he was
dismissed from service the oppeliom deserved to
have been rems’ro’fed in service’ but department

authorities never gove welgh’r to the court orders.



| G) - Thd’t insfant service appeal is well within time ond this
~ honorable Service Tribunal has go’f every jurisdiction

to entertain and adjudicate upon the lis.
- PRAYER:

It is, ’rherefore humbly prayed that on acceptance of instant
service appedl all the three orders doted 30-10-2019, 12-10- 2020
and 29-03-2024 of the respondents may" groaously be sef aside
and appel\on’r be re-instated in service from the dc:’re of dismissal

with “dll consequen’nol service back benefl’rs Any other relief
which in the circumstances of the cose this honorable Tribunal
-~ deems fit may also be granted.
| A flant

 Through | .

(Muhammad Aslam Tanoli)

Advocate High Court
At Abbot’robod

pated:)- {2024
VERIFICATION

It is verified that contents of lns’ron’r service appedl are frue and .

comect to the best of my knowledge and belief and nothing has

-

‘been concealed from this Honorable Tribunal.

A Doted:flﬂ} -L{-zozﬁr
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BEFORE HONORABLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

Ex-FC No. 249, District Police Haripur

Muhammad Ghyas Qureshi
hsil & District Haripur.... (Appellant)

- R/o Village Kalas, P.O. KIS, Te

VERSUS

1. District Police Officer, Haripur.
2. Regional Police Officer, Hazara
3. Provincial Police Officer Khyber Pakhtun

Region, Abbottabad.
khwa Peshawar
(Respondenis)

ooooooo

SERVICE APPEAL

- AFFIDAVIT

AI, Muhomrhod Ghayas, appellant do hereby solemnly: declare

and affirm on oath that contents of instant service appeal are

true and correct to the best of my knowledge and belief and

nothing has been suppressed from this Honorable Tribunal.

iy
-~
i
RIS
<
i

Dated:2f 42024
|dentified By:

(Muhammad Aslam Tanoli)
Advocate High Court
ABBOTTABAD '

Da‘red:ﬁ’%? 2024

Abbeliant
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BEFORE HONORABLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
' : PESHAWAR .

Muhammad Ghyas Qureshi Ex-FC No. 249, District Police Haripur
R/o Village Kalas, P.O.KTS, Tehsil & District Haripur.... (Appellant)

VERSUS

1. District Police Officer, Haripur. - |
2. Regional Police Officer, Hazara Region, Abbottabad.
3. Provincial Police Officer Khyber Pakhtunkhwa Peshawar

’

*verenas (Respondents)

SERVICE APPEAL

CERTIFICATE

It is certified that no such oppéol on the subject prior to this one

has ever been filed in this Honorable Service Tribunal or any other |

court.

patedd9-¢f-2024




' BEFORE HONOURABLE KHYBER PAKHTUNKHWA SERVCE
TRIBUNAL PESHAWAR - |

Muhcmrhod Ghyas Qureshi Ex-FC No. 249-, Dis’rfic’r- Police Haripur R/o Vilage Kalas,
P.O. KTS, Tehsil & District Haripur.... (Appellant)

VERSUS

1. District Police Officer, Haripur. o
© 2. Regional Police Officer, Hazara Region, Abbottabad.
3. Provincial Police Officer Khyber Pakhtunkhwa Peshawar
T e (Respondents) -

APPLIC/ATION FOR _CONDONATION OF DELAY IN FILING INSTANT SERVICE
PEAL BEFORE THIS HONOURABLE SERVICE TRIBUNAL. ‘ -

APPEAL BEFORE THIS HONOURABLE SERELLE S5

Respectfully Sheweth:

1. That cpplicon’r/oppeilon’r has filed today a Service Appeal which may be

- considered as part and parcel of this application, against order dated 30-10-

2019, 12-10-2020 and 22-03-2024 passed by respondents, whereby appeliant

has been awarded penalty of “dismissal from service” and his departmental

 appeal as well as Revision Petition had been rejected without jurisdiction and
abiding by procedure. : a

2. ‘That as the orders of departmental authorities have been passed in violation
and derogation of the statutory provision of law, departmental rules and
regulation governing the terms and condition of appellant’s service and fact
of the case, therefore, causing @ recuring cause of action to the
oppliccn’rloppellon’r can be challenged and questioned irespective of a

~ time frame. . '

3. That though appellant's Revision Petifion was rejected on 22-03-2024 but
: copy of order was delivered on 15-04-2024 & that too on his written reguest.
The appellant has rigorously been pursuing his case. Therefore, the delay if
any, in filing instant service appedl is because of forgoing reasons. '

4, That instant application is being filed as an abundant caution  for
condonation of delay, if any. The impugned orders are liable to be set aside
in the interest of justice. . '

It.is, therefore, respectfully prayed that on acceptance of the instant application
the delay, if any, in filing the titled appeal may graciously bg.con ned. ‘

' Applicant/ ellant
Through

L A=
. (Muhammad Aslam Tanoli)
: Advocate High Court
‘ At Abbottabad
Doted%-i{-%%
Afiidavit.
57 4
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changed o criminal casc vide FIR N

FC G leetrician Ghyas Qureshi ’;?1!0.249 x\'hilfﬁ?oslcd at Police Lincs Haripur was
0 A8 7Y wigt 3020324/ 1487149, PPC, Police. Station K15, The
complainant Ziafar Tlussain charged the gpecuscd includipg Police official Ghyas Qurcshi for
apeciic ole s the connmission of of [cnsi:. ?’Fh_q acts/qzili§5§01ls of accused police ofﬁcial, werg
misconduct under Khyber Pakhtunkhaea. "[’dlicc Efficicncy and. Discipline Rules 1975,
Therefore, he was issned shopv causc noticc vide this offite Mcmao No.168 dated 24.10.2014, to -
whieh the appellant conld net give snfisi}uclor}' reply, and requested for the péndency of
dc]ﬁi'llihnu'nl.'ll procecdings 1ill decision ol thc-’&_rimjual casc by the compelent couil.
N :

Lhe charges were of scvere im‘tu?_‘c, in \'t:'hich accuscd police official was dircclly
charged in FIRL Theretare, proper departmental cnquiry was initiated by the then District olice
Officer. Atanpur. The accused policc official was issued charge shect and statement ol
allegativns vide this office Lndst: No.17-19/PA datcd 05.01.2015. Depuly Supcrintcnclcn( of
2 Mr. Aziz Khan was a‘m‘ioinlcd as cnquiry officer. who conducted
the enguiry and <ubmining his findings in which i heid that the accuscd police official could

The enquiry officer recommended the pendency of departmental

&
by the trial courl. Hence, the enquiry was ordered to be kept pending

Police, investipation Thuipu

pat prove s apnocence.
enaquiry il decision of case
il conclusi;m of trial by the tnal court. .
The court of leamed ASJ-V Haripur, vide its judgment dated 17.09.2018,
alc punishments. The accused policdofﬁcial Ghyas Qureshi
' for 7 years u/s 32471487149 PPC. Therefore, he. -
8.291 daicd 28.09.2018, by

¢ officiul could not give

i convicted the accused with appropri
porous imprisonment

ise notice vide this otfice Endst: No.28
Haripur. To which accuscd polic

- was mlso convicted with 1
M) . -
: was served with hinal Jhow cit

i the then District Police Officer.

1 ' | catisfactory reply. similarly the said official was also provided findings of departmental enquiry
i thrangh SI' Central pPrison Haripur, vide this officc Mcmo Na.7783/0HC dated 10. 12.2018.

’ ‘ It i established fact, that the accused police official, who was charged dircetly in
;- o above mentioned crimina cake. could not prove his innoecnce in the courl of law. Rather he was
' ' Cawargded rigorous imprisonment for 7 years. And he is undergoing the said punishment in central
E prison 1hwipur. The punishment awarded lSy tﬂu‘: ;:Qllri has ncither been sct aside, nor he was
! acquitted fpy the compctent forum. In these circumstances the decision of departmenta’ enquiry

cannot he kept pending for indclinite period.

Having gone through ihe cnquiry papers, relevant evidence and the judgment of
accuscd police official has hecn convicted by the court. So,

Honorable Court, It is proved that the
as Qureshi (Convict

the charpes ol misconduct i involvement ol accused police official Ghy

prisoncr) by case FIR No.d87 dated 07.10.2014, u/s 302/3247148/149 I’FC, Police Station KTS.

i atands proved beyond any doubt. Therefore, 1, Di Zahid Ullah (PST) District Police Officer
pukltunkiiwa,  Police fficiency  and

Lharipur, being competet authority  under Khyber
Disciphine Rules 1475, am fully satisfied that the convict prisoner lilcctrician Constable Ghyas

Ouershi Noo 249 has committed p,rf..ss'misconcluct.-’ Hence, he is awarded mujor |)ltﬂi!ihtll(:ill af

e

dismissal [rom service. , \
e T ) -
ey . ; o |
-4 1 ( . e
S ome e 2ol .Distr;;ky)‘pc Gficer, -
i . ."Hmjpm" oo

{-
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ORNDER

This m(rCI will dispose off departmental appeal onder flule 11-A of Khyber

Pakhtunkhwa Police Rules. 1975 anhmitied by l x- [leclrician ("onst.thL Cihyas Qureshi Mo, ,.40 of

Disirict laripur

against the punishment arder ie. Wﬁwm Service awarded by DO Haripur

vide O3 No,720 dated 30, 102019

Nyl facts leading to the punit;hmcni are that the appeliant while aested ol

Police Station Sari Salch was charged in eriminal case vide FIR No, 487 ufs 30273247148 7140 PPC
e ey

—

Police Station KT8, The ¢ complainant. Zialal IIn'.r.am /o Said Rasool ch-xrgc.(l the acensed including
, : acensed MCINAie

M
. PR -
Police afficial Constahle Ghayas Ne 249 for specth ific role in the cmnnnv\mn (\fnfl(‘nsr‘
...,,—v-"——'

The appellant was issned charge sheet alongwith summars ol u‘l spations vide

Endst: No. 17-10/1°A dated 05-01-2015 and D8P Investipalion Hacipur waz depited to conduct

departmental enquiry, however he failed to advance any cvidence in his defence hefore the O The

appcllant was issucd final show cause natice, however he failed 1o advance any crpent reason in his

Tlence, the

examined/per

year impr

enquiry

A
appettani aubmiticd this present appeal,

. ) ) - . , DRI " N
287 £ /A dated Abbottabad the : 12020,

it
H/e»fhcc Mcmoe Mo, R/SO/GTY dated 31-12-2019, Scrvice Roll and Tuji Missal wnianmw

defence. Conscquently. NPO Haripar awarded him major punishmen! of dicmissal from service.

After receiving his appeal. comments of PO Haripor were sonpht and

used. 11 is established fact that the nppcllani was dircctly charged in the inatant case and
as a resull convicted with rigorous imprisonment af 07 vears in case w/x 24 148/149 Prc and 01
isnmncn:! and fine of Re. 100000/~ in casc w/s A37-A (i), The misconduet perpetiated by
the appellant has heen catahlished hoyand reasonable doubl. The punishment awardad by the
compeient authority seems penuine, Therefore. in cxercise of the pewers conforred npon the
andersigned under Rule | 1-4 (a) of Khyber Pakhtunkhwa Palice Rules, 1975 the instant appeal is

M fled willLimmediate cffeet " : “f N

g@gm e

/,V(//. (7/(

_ Qazi. .nml vy chman (PET)
-f/("';/,)u . .Rl".GI(‘rN;‘d. POLICE OUFICER
HAZARA REGION. ARBOTTUABAD

Police ()fluu Haripur lor inflor nmtmn and nccessary artmn wilh rcfcucncc to his

file of the appcllant is returned here wnh for record.
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BEFORE THE PESHAWR mURT ABBOT] ABAD .

BENCH

- - Cr. Appeal. No.:
InRe:

1. Babu Muhammad Younis s/o Gul Zaman ressdent of Kalas,
_Tehsil & District Harlpur presently, Conf ned in Central Jail, ..

Haripur.

2. Hafeez ur Rehman s/o Khalilur Rehman resident of Kalas, -
~ Tehsil & District Hanpur presently, Conﬂned in Central Jall B
| Hanpur . »

- 3. Fazal ur Rehman s/o Gul Zaman resident of Kalas Tehsil &
' District Haripur presently, Confined in Central Jail, Hanpur |

4, Muhammad Ghayas Qureshi s/o Muhammad Ilyas resident of -
" Kalas, Tehsil & District- Hanpur presently, Conﬂned in Central o
. Jail, Hanpur B -

' | - ConvnctlAppellant '
L i VERSUS ‘
1. The State :

2.  Ziafat Hussain s/o Syed Rasool caste she:kh Re5|dent of‘f. =

Kalas Tehsil & District Haripur. -
_..«.Complainants/ Respondents

' -’against the judgment-dated',.05/04/20211 passed in |

Sessions Case No. 54/VII of 2014‘arisingi‘out of FIR -

_ No. 487 dated 07/10/2014 Under sections 302/ 324/ _

TODAY 334/336/337A II/148/149 PS KTS Hanpur, wherein, .
sRroNAL REGE o | E
S AWAR G g }f' i the conv:cts/appellants have been convzcted and

',sentenced to vanous terms of |mpnsonment and

' dlfferent amounts of freie | -

C oy A asnch
vy

peshawar Hiah
Aythorized Undy 2




Judgment Sheet -

. IN THE PESHAWAR HIGH COURT, ABBO'_
- BENCH

ST S . JUDICIAL DEPARTMENT
E - Cr.Appeal No. 113-A/2021
JUDGMENT
Date of hearing... 43.00.2022. .o -
Appellants (Babu Muhammad Youms & 03 others) By Mls
Astaghfirullah, Atif Ali Jadoon and Usman Saleem
Awan, Advocates. , L
.Respondents (State) By Sardar Ali Raza, Additional A.G -and_

(Complainant) By M/s. Sardar Muhammad Latif Khan'
. Khosa and Abdur Razzaq Chughtal Advocates i

kddehdkkh ik kh kA LR

WIQAR AHMAD, Jie Appellants (four mﬂ-
number) are aggneved of thelr convnctlons,i' '
and sentences awarded to them by the~. '
‘learned Additional Sess]on-s Judge-V Hanp;ur'
vide judgment dated 05;'.0'4.2021:..in case FIR
. No. 487 dated .07.1'6';2_0-14 registered l_ind'fe_r‘i
Sections 302 / 324 / 334 / 336 / 337-AG) |
148/ 149-PPC at Police Station KTS Hé"ripur.;‘- :
At the conclusioﬁ of trial; they have been
" convicted and sentenced as under; - “
, Appellant No.1 (Babu Muhammad Y
'>._Younis) to life imprisonment with a -

) fine of Rs.2,00,000/- payable as___;:.‘ | - |

- compensation to legal heirs of

[Certitied to b ae-C OPY

EXAM "deceased."v-, namely, 'Rafaqa-t'-'jn-" |

- Hussain or in default to suffer
further six (06) months S. l '

ar High Court atd Bench

Peshaw c.
es 75 Evig Oréns:

Authorized Unaer Se

S

Appellants No.2 to 4 (Hafeez-ur-_; : .f_
- Rehman, ,Fazal-ur,—Rehman and ..




Muhammad Ghayas Qureshi) to o

| seven (07) 'f"yea-rs - R for. -
- aftempting at the lives of "Abdul -
" Wahid, Sheikh Adeel and Malik FR

Inayat.

pppellant  No3  (Fazalure -
Rehman)- to three (03) years R.l

»w:th payment of Arsh amountlng..; - o
‘to  Rs.2,00,000~ to . injured B

namely, Malik Inayat for causing

mjunes to hlm

- Appellant - No.2 . (Hafeez-ur- |
- Rehman) to one. (01) year R.1 with - .
payment of Arsh amounting to
'Rs.1,00,000/- to injured namely, |
Abdul Wahrd for causmg mjunes i

All the sentences were.ordered "fo R
. run- concurrently with benefit of
Section 382-B Cr.P.C. .

- As the appellants have*i been

‘ acquutted under Sectlons 148 l 149 PPC by '
learned. trla! court - vide same 1mpugned S

Judgment therefore- complalnant (Ztafat_’.‘} o

Hussain) has filed CrAppeal No. 120-A/2021'

agalnst their acqmttal

Furthermore ' complalnant . being.

aggrleved of lmpugned judgment has also

fi Ied Cr Rews:on No 16-A/2021 .f

enhancement of: sentence of appellant No 1".



from life lmprlsonment to normal penalty of}‘.i‘ :

" death, besides convicting hlm for murderousj '

- assault to mjured namely, &b Abdul Wahld '_.;;

(2) Sheikh Adeel, (3) Mafik Inayat and (4) -

Imtiaz-ul-Haq. Similarly, -in _‘_hrs referr.ed s S

" criminal revision, complainant . has - also. -

prayed for convicting appellants No.2 fo 4 on -

three (03) counts instead of on'ly-";seveﬁ ©7) )

years R.tona smgular count

Smce the referred appeals as wel[ as |

_ criminal revisions are “the - outcome of a

- common judgment therefore we propose to "

- decide all the three matters together through o

this single. Judgment

2. Complamant namely, Zrafat Hussam

(PW-07) while lodging  report of the

occurrence to Riasat Khan, Sl (PW-01) at‘ o

R Emergency Reportmg Room of DHQ Hosputal oo

Harrpur stated that a quarrel had taken place E

between one of thelr near relative namely,

Mubashir . Nawaz wuth Yasir Maqbool~ e

' (abscondmg co-accused) at day time. Therr-jﬁ S

relative (Mubashir Nawaz) had got mjured in -

the quarrel and complamant alongwnth hrs real E : :f

" brother (deceased then alrve) namely,'. )

Rafaqat Hussaln and cousin (Abdul Wahrd)l -



" had gone to the house of Mubashlr Nawaz forj“ | '

asking about his health. When- they were~'- |

o leaving house of Mubashir Nawaz, Imtiaz—ul- o

Haq (PW-08), ‘Sheikh Adeel (PW-09) and o

o Mal;k inayat (PW-10) accompansed them for-g. -

" seeking them off. They reached the groceryA -

store of Yasnr Maqbooi at 08:15 PM on I

" -07.10.-2014-'where ‘they found all h

- appellants alongwith absconding co-accused .- -

(Ghazali and Yasir Magbool) standing while

 peing duly armed with ﬁre'-“ a'rms.-"".Th:‘ey‘.i_--;-"-"

.. allegedly started ihdiscrimin‘a’te firing up.on the

RV complamant party, the. moment they notnced

"V'_them From firing of appellant No1 (Babu_,

" - Muhammad Younas) the deceased namely,_ _

" Rafagat Hussain, was stated o have recetved L

injuries and died on the spot while as a result' o

of firing of other accused, Imtlaz-ut Haq, .

had statediy received f‘ rearm lnjunes The .

occurrence: was also withessed by ‘Fai's'al_-_':.'
Rasool (PW-15) and Abdul Shakoor, besides

| people present on the spot in light of the bulb,

~ Abdul Wahid, Sheikh Adeel and Malik. lnayat

7 complainant escaped unhurt and the ag,cused' o

fled from the spot after the occurrence. Thef o

" lit on the spo_t.' '.The'quarrel.‘ that hﬂaq_,_taken',,_'f o .



" place between Mubashir. Nawaz and »Y'aéir'": |

Maqbool was stated to have constltuted the

' motfve for commlsswn of the offence and'

~accordingly all the: accused were charged for‘ |
commlssmn of the offence Report of thec--_-'_‘-‘
complainant was reduced  into murasnla o

Ex.PA/1- on the bas,fsll_of which - th |

abovementioned FIR was al-so-lregistered at

the Police Station and investigation ensu.ed‘if'-'_ :

3. : ‘Du‘ring, the course of investigation, - i

Investigating Officer - prepared' site pllan'

" Ex.19/1, took into possession' bloodstained .-
_ clothes of"'deceased‘.! vide recovery memo
Ex.PW-5/1 "along\/{fi:th' bloodstained clothes of

, injured:-vid_e recovery memo Ex.PW-6/1. He '_'

had also taken into. possession a 30-bore ..

pistol produced by appellant No.1 .(Babu .

Muhammad Younas) vide recovery memo - S

" Ex.PW-13/1, besides preparation of sketch'of |
_recovery (Ex.PW-19/2) whereafter Section ) .
AA had been inserted into FIR. Investigatipg.‘--;l':'-:- -'
~ Officer had also taken into poss-ession;i

' weapon of offence i.e. 30-bore pistol" from

appellant No.4 (Muhammad Ghayas Qureshl)r:'

"~ on his pomtatlon vrde recovery memo Ex. PW—

12/1, - besides preparatton of sketch of



‘recovery (Ex.PW- 19/4) He had- dispatched

‘bthe recovered crime emptres atongwnth

weapons of offence to FSL for chemlcal_

~analysis and report whereof had been '4 _

~ ‘exhibited as Ex. PW-19/21 to Ex. PW-19/24

- As during the codrse' of investigation Sardar' .

Ajmal Sl had met natural death therefore, o

R mvestngatuon of the case had been transferred o

to Muhammad Javed‘ AS! (PW-17). As per - -

his statement he had recovered a 30 bore .

pistol vide. recovery memo Ex. PW—16/2 on

pointation - of appeltant (Fazal ur-Rehman) .

R alongwuth three (03) live rounds

4 On conclusron off_ mvestngaﬂon e

‘,complete ‘challan was submrtted before\l

Iearned' trial court. F_ormal charge was framed

against- appellants, 'to which they pleaded -not o

. quilty and clalmed tnal In order to prove its

case, prosecutuon produced n|neteen (“19).‘ .

wutnesses '- whereafter accused ~ werei. o

examlned under Sectron 342 Cr.P.C, wherem'_ C

they denied the allegatnons -and prof,evssed(__ "

~ innocence, however, they nelther opted to be

examlned on oath nor produced evrdence in.

their defence. At the’ conclusion of thal, .

o Iearned trlal Judge convrcted appellants V|de‘ N



impugned judgment --and sentenced 'as .

. mentioned above. Aggr.ié..ved from the findings .

of learned trial court, the .ap.pellantsiﬁa\i;e'..; |

preferred the mstant appeal

5. Mr Astaghfi irullah, Iearned counsel

representmg the appellants submltted durmgl o
_the course .of his arguments that as per

’postmortem report- ~the. deceased had' .

received mjunes of varlous dlmensmns whlch
belied the stance of complamant wherein he -

had stated that deceased had recelved"

- firearm injuries from a smgle person. He. al_so
stated that appel!ant No.1 (Babu Muhammad

| .Younas) is a man of advanced age, who at. |
the time of frammg of charge was 65 years of Qo
age and, therefore, he being elder of the
~accused family had ot only been wfon_g"ly o
- enroped ln the case.but effective role‘%.of..o“"
| making ,fa.ta,ll firing .on'_,'the.-deceased had »_ails_o_r
‘- - been solely '~attributed'»: to him." The learned -

' counsel also added that comp‘lainanﬁ' has

thrown the net wide by charging six. (06)

person in the case. He also added that the L
mode - and manner,jof ‘commission. of. 1he

- offence has not at all been believable. - S




6. B Sardar "Muha'mmad - Latif -»'Khan_%'-j
: _Khosa learned counsel representmg the:-..:-?:':
B _ complamant has strongly rebutted arguments
- of learned counsel for the appellant and
- contended . that the offence : had been
| ’commltted by t_he - accusedz ’party- :
furtherance of their common object and that .' o
all the members of the accused- party were .
| -equally liable for commission of the offence.” o
 The learned counsel added that.’learned trial -
court has wrongly acquitted the acousied o
under Sections 148 / 149 PPC, i respe‘cté o-f.---
- which the 'compl'alnant' has also filed appeal
agamst their acqurttal He also. contended that', ' : .
so far as role of -appeflant - No.1 - (Babu |
Muhammad Younas)-is concerned, he had -
‘been attributed the role of causing death of a )
young person namely, Rafaqgat Hussain, and |
_no reason for awardmg lesser sentence of Ilfe‘--‘ ;

lmpnsonment exnsted Accordmg to Iearned e

counsel, the prosecution has been able to*','..

‘prove gu:lt of appellant No 1 alongw:th other'
accused beyond reasonable doubt but the o o

'_reasons advanced by learned trial court for.‘

awarding lesser sentence to ap_p_ellan.t No.t

and ofher accused.irrational and ilogical. The -
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learned ,codnset for complainant also o!ace,d .

reliance on the judgments. delivered by S

Homble Supreme Court of Pakistan in the

cases of “Khurram -M_alik & others Vs.‘;._‘Th:e L

State & others” reported as PLD 2006 SC .

354, “Miss Najba & another Vs. Ahmad

~ Sultan alias Sattar & 02.othe'rs"’_ reported as

2001 SCMR 988, and ‘Faisal Mehmood' &

another Vs. The. State & another”'re_portéd__as
2010 SCMR 1025. | S
T - Sardar- Ali Raza Iearned Addmonal . o

. - Advocate General supported the arguments o

of Iearned counsel for the: complamant and'-

- addmonally ‘submitted that alt accused hadﬁ
equally been liable for commlttmg murder of:.'.:- .
deceased as well as causmg injuries to other |
members of the complamant party and that it

: was lmmaterlal as to Wthh of the accused'-

' played which role in the occurrence because

-all had joined common _o.bject of the .unla\et([ul o

assembly.

8. We have heard arguments of AI'_earn,ed '_

counsel for the parttes as wett as Iearned o

~ Additional Advocate General and one through o

- the record with their. valuab!e asststance




9. Perusal of record reveals that m this - - .

unfortunate incident a Aperson had lost his ife -

while four (04) persons had recelved fi rearm‘. h

A'lnjunes Complamant had charged six (06)

accused for commrssron_.of, the offence in-

“which the effective role' of -causing ‘ﬁrear_nt'

R m;unes to. the deceased namely, Rafaqat -

Hussaln had been artnbuted to appellant .

" No.1. Mam story of prosecutton as setoutin -+ °

- the FIR was not found appealing to a prudent- o
R . mind when sald story is put in Juxtaposmon

| ~ with the motive advanced by the prosecuhon '

the venue and time of occurrence as well as 3
" the manner in which the unfortunate 1nc1dent-_
had statedly been taken place The stance of .
complamant “Was also not found due S
‘ corroboratron from the medicolegal report =

particularly .of the deceased prepared after..-'._

his examination.

- 10. . Before appreciating ‘the "evidence, it
is necessary to have a glance over the site -

plan prepared by the lnvestigating Off cer a'nd |

brought in evndence as Ex. PW—19/1 Shop of

abscondmg " co-accused - Yasir | Maqbool

- situated on the main road,. leading from North

" to South and same is;also lying at the corner




of another. street Jommg the main road At "‘
some dtstance towards north house of", SR
‘Mubashir Nawaz is: srtuated Motive: for -
- commission of the offence, as stated by the
complainant, was that a quarrel had taken _j.j -‘

- place between Mubasmr Nawaz and’ Yaslr'

Magbool, wherein. Mubashlr Nawaz had>

received injuries and the complalnant party

had gone to his house for enquiring about his .

health. They left the house of Mubasth

- Nawaz on the day of occurrence, where,
Imtiaz-ul- Haq, Shetkh Adeel and Malik lnayat .

_(lnjured PWs) also accompamed

complamant and h|s deceased brother and :

', came in the thoroughfare towards South srde
On reaching the’ shop of abscondlng co- e
.accused namely, Yasw Maqbool they f‘ndf‘.,j"_"_‘.--_:
accused party comprlsmg of s:x (06) persons""
at the shop of Yasnr Maqbool who started =
mdlscnmlnate fi nng on them, as a result of
- fi nng made by one of the appellants namely,': .‘ .
Babu - Muhammad Younas the deceased: B
A‘namely, Rafaqat Hussaln recewed mjurres S
‘and- dred at the spot whr!e as a result’ of ﬂnng -
of rest " of the »‘accu.sed | “the remalnmg

" complainant party received firearm injuries.




The complamant and . PW Abdul Wahldi -

escaped unhurt whereas accused fled away'

after commission of the‘offe-nce..

1. In support of the stance, , prosecution - .

. ‘has been relying upon the evidence furmshed‘l :

by eyewitnesses. The complainant got h!S::.

; - statement recorded -'as‘PW-OY ‘where i‘n hIS )

. examination in chref he has narrated the story L "

as mentroned above except with the only‘.:»'

noticeable. change that trme of occurrence-

has been stated as 08 50 PM in examrnatton, |

“in chref Cross ‘was reserved on 13. 02 2017_ o

" and then conducted on 01 04 2017. In cross-'_,

exammatlon the wrtness stated that house of‘

Malik lnayat (PW -10). was situated towards o

north of the house of Mubashrr Nawaz while ’:, o

shop of Yasir Maqbool was .-srtuated towards |

- south of the house of"Mubashir’- Nawaz. -'|~t Wa's ;

another thoroughfare was avarlable Ieadmgf

the vrllage side other than the road passrng in.

. front of the shop of Yasw Magbool. It was also :

5 admitted correc_t' that said way was also -berng .
used by peop.le. of the vicinity: including the i

: complainanti party-.':'.;f".Witness. ".de_n,i‘eid ﬁ_;the

‘also admitted by the ‘witness correct that:.' _

from the- house of Mubashrr Nawaz towards.-:' -



AREN

B :;:r.:.-suggest:on that they had gathered at the, o
house of Mubashir Nawaz for the: purpose. of', o
conspiring to attack Yaszr Maqbool etc for " L-:

* taking revenge- of the mjunes of Mubashtr_:'
| :_ Nawaz.. It was also denled “that they had'.-'-'-' [

»"gathered at house of Mubashlr Nawaz. whlle‘

being duly armed with firearms. ‘He had atso .

been .cross-e'xami_n,ed"}on. this line ahead‘,‘.;mﬂ' ‘ ', .
response - to~ one of " the questioné’ he
'answered that had they been armed then

none of the accused party would have

escaped their firing. tt was also denied that :

the members of complamant party had made -
firing ‘at the shop of .abiscondmg. co-ac_cus',ed B L
Yasir Magbool. The “suggestion that '-.5 /6
persons could not be accommodated in the'{‘:}_""
shop of Yasir Maqbool where freezer -and
'~ showcases had also been lying in the Shop, AA ‘."

was also denied by thts witness. Regardyng

an application filed -unlder Section. 2’24‘A' C'r.P.‘C X

by the accused party the witness’ stated that o |
- said appllcatton had. been dlsmtssed by the.'i'. '

* court. He also denied the suggestton that it

was h,umanly'not posssbl_e"to. Jdenttf:y_role of -

~ causing injuries of each of the.accused during | _

-~ an indiscriminate firing. The witness ‘had;r’_also‘ .




been cross-exami'ned'régarding pl.ace. where L
~ the bulb had been installed and lit at the trme o
- of occurrence. The wrtness had also. agreed. .
that he had not stated at the tlme of lodgmg o
- first report of the --occurrenoe or in hrs
examination-in-chief that ~ during the .

o -.."occurrence the accused or deceased had]

changed thEir positions. It was:also b.rought in

his cross-examination: ‘that _ prior 1o | the L
occurrence they had criossed‘;.the shop% of .
Yasir Magbool 'which"\lwasv'op‘ened ~when_'they -
- were proceeding towards house of Mu':bas‘,hir.
‘Nawaz, but no alteratlon whatsoever hadlf",g"_ L
. taken place. At the close of hrs examtnatron-
Cin- chtef the witness stated that he had ot o
tried to pick up his’ deceased brother then‘-.- L
injured, who ‘had been Iymg on the ground )
while the other PWs were trying to lift hlm :
 The wrtness volunteered that he had beeng-:.v.-;ﬁ'_'

standing there and had remamed unhurtf

Almost - on “similar pattern .and lines all the:"-
other PWs have been cross-examlned '
12. . Presence of  PWs cannot be

chatlengedj ,particu!arly preseno_e of the m]ured'_ '

.PWs, who had injuries on their *p,erson.j .

- Though learned counsel for -the “appellants .




have ra:sed questtons regardlng presence of‘j;. Lo

o | the complamant but at the. same tlme rt had'_ '

- repeatedly been suggested to hlm that he‘.."_'f'.f':-'“

. f‘falcngwﬂh other members of the complalnant; " S

o : ;f part‘y"' had ~got- togethe—r at- the—, .hous:e_;.ofl E »

e Mubashlr Nawaz and launched an attack on. C

| -"_-the accused party Complamant had also;‘.;f_-" -

'accompanled the deceased to. the hospltal."tl:"---'

U7 and lod'ged the repert wrth reasonable-.-

“'promptltude ln the glven crrcumstances

i ‘presence of complarnant at the spot cannot'*. e

s be doubted

S .1.3, - We-are now. left with the questlon of.‘ s ©

' proof of mode and manner of the: occurrence' L

~  bythe. prosecutlon as’ well as the roles played o

.by respecttve appellants in commlssron of. the _' S

. offence. ln this- respect it'is rmportant to be.

o noted-.that'"th'e' complainant as;_ well as,; ,thef' '

- fother ‘PWs have-assigned the role of .caus‘ing:{ S

"frearm m]unes to deceased then: allve f

- -.:namely 'Rafaqat Hussain, to- appellant N01

1 Particular target of the complainant seems:tq s o

/' " be appellant No:1, who. wasa_person cof

o advance a.ge-i;e_,l 58/ 59 y'ears'at'.thet,im.e.pf‘ '

" occurrence. He also.appears 1o be ‘elder of -

~his ,_:fa.r'n'ily.v -One - of .‘the s.witnes,';seas na'n'tely, -
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| imtiaz-ul-Haq (PW»OB) has even stated in hrs -

. ~ examination-in- -chief that. appellant No1 had o

- come out of Yasir Magbool shop- -whrle,-.ber.ng e
- armed wrth prstol and had made fnng at the e

deceased ln hIS  ¢ross- exammatlon he. .

denied the suggestlon ‘that he had been' |

lmprovmg his version dls_honestlyr in his court . .
statement in this regard. This'witness was. A
also vent' er of FIR and seconded the versron o

o of complainant as taken in the- FIR In the srte

plan, appellant No.1 has been shown at point :

No.3 i.e: a place outside the shop and in the.'_"

" street wherefrom six (06) empties had also ‘
~ been shown recovered Such an assertlon of B
this ‘witness, commg out of the shop and -
makmg firing at the deceased, could not be

found in first ;rep_o,rt of the occurrence wher.em o

it had been stated that the accused-party had - -

made indiscriminate firing at the compl,ainant., .

party, and uﬁring of ahpe]|ant No:1 Wa'é--'stated' - -v

to have proved fatal in hitting the deceased B

_Evidence of prosecutlon in thrs respect that :

the deceased has-. rec,erved- ﬁrlng from

_appellant No.1 at the'-same. placeﬁ- 'of Eh_is' .

presence from the: same posrtaon of appellant |

" N01 is - also not gettmg support from ‘the o




1T

medico legal report The 'doctor . .rwh'i‘ie" |

appearing in the court as PW-03 has stated

- that he had found asa result of postmortem |

examination of the deceased that he had "

received the foIIowungm]unes.- .

i. Firearm injury 1 x°1 cmr at right side‘of '

base of neck 1 mch above to clawcle -

i Firearm injury % x % cm, 1 mch below'
to'lateral to nght mpple .

“jii.  Firearm injury /2 X /2 cm at mld of‘; |

epigastrium.

iv. Firearm injury 2 inches x % cm oh right . o

" Jateral chest at 8"’ rib wrth lfver part'

" ~ exposedand out

" v. Firearm injury “Bxv m’oﬁ left thigh, 7

.' inches below to :hac crest

~vi.. Firearm injury 1 x 1inch on nght s:de of f S

' 'back 2 mches med:a! to scapula

wvii. ~ Firearm injury 1 x 1 cm on left s:de to T

12 (adjacent)

viii. Wound me.asudn'_gd x 1cmon Ieft-f_oo,t" -

on dorsal area.

In his cross-examination, the doctor  has

stated that.in his postmortem:.re.port; he had :

not menhoned WhICh of the m;unes recewed

by the deceased “had been entry or exit ' .

wounds. He aiso stated that -he .had.;no_t,"‘j' '




s

recovered any foreign-body during au"to,p.sﬂy.. :
The injuries mentione,d"by doctor dioi not

show, ‘which of the injuries had been ehtry or

exit wounds but no explanatlon is avaﬂable on. -

~record, why had such rmportant fact not been

mentioned in the postmortem report The

injuries  also. seem - to ‘be of drfferent-

dimensions and it cannot be safely concluded L

that such injuries had been recelved from a . |

single fire shot of a person standmg in same

position while making:ﬁﬂririg at the deceased,

who had also not been ‘shown 'to"" heve | S

changed his positionf at the time of firing.

Besides, it is not appealable to a orude‘nt ==

mind how had the complarnant been able to

identify the particular fire shots which had hrt

the deceased, in a -situation where all the -

accused have been firing at the comolainant
party indiscriminatelyf:The- fact that aopell_ent -
No.1 was standing . outsrde, the sh_op.,and'
making firing at the_' deceased solely?had'
subsequently been introdu.ced- in the oase. at
the time of preparation of the site olané'on S
following day of the occurrenee:and a similar
“improvement had elso- been notice_a,bzle inthe -

statement of "injured ~eyewitness “namely, :
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imtiaz-ul-Hag. Ewdence of prosecut:on in thls

respect was not. found bellevable Appellant

No.t was also not hawng a specific reason for - :-‘; .

making firing at the deceased because if we

keep the motive as alleged by the- prosecuti'on L

in perspective, we find that one cf'-the

accused . namely, Yasir Magbool  had Co

| quarreled with relative of the deceased

namely, Mubashir Nawaz. It was 2 quarrel - B

'between young men. and 'the.fact that said _—

© quarrel, whereln Mubashir Nawaz got lnjured
had been taken so- senously by appellant
No.1 and other members of the accused party j

to have decided to 'fortn"an unlawful ass_emjb!y‘ '.

and make an ambition for the accused party

.(Whlch at the. relevant time was not

- accompanied by the mjured Mubashir Nawaz) N

“and to have launched such a lethal attack» on ‘

g them, does not stand to reason and Iogtc

BGSIdeS, the complannant alongwﬁh hIS

'Abdul Wahid had Qone' to house of M-ubashir’ :
-~ Nawaz mjured where they had just spent
| about twenty (20) mmutes as dtsclosed by-
* PW-8 and PW-9. Then three (03) persons |

from - the- 'house’ of - Mubashlr Nawaz.

" deceased brother (Rafagat Hussam) and PW. E "
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accompanied them till shop of Yasir Magbool . o i

which was lying at 2 / 3 minutes walk and 'tﬁa{ o

also for seeing them .off. Complainant’ was

- pelonged to same. village. Such a see off ai_so'.

does not seem appealable In the. gwen ;

R circumstances, we are not convmced that the
_ prosecution has come. forward and placed the .

- mode and manner of occurrence before the .. '

learned trial court in |ts totality. Certam facts 3

- heve been suppressed and other added so,.'as-- o

to enrope the accused appellants particularly -

~ the elder family members of the accused- ,.

‘party, which phenomena, existing in our

society, cannot be brushed aside in absence .

- of concrete and relieble evidence«-sufﬁci_ent,;'fo_r_ :
brmgmg "home  guilt of the appellants.."yl'-n'this '
respect reliance may be placed on -the: o

- judgment delivered by Hon ble Supreme . B
Court of -Pakistan "n-.v:in"the‘case of “Ata
. Muhammad &. another' Vs.. The A‘St‘ate. & _,

another’ reported as. 1995 SCMR 599'-"::"

wherem it has been held

“We are also aware of the growmg
~ tendency on the part of the_:'
complainant party that whenever
* there are more than one accused,
" the complainant would often
.assignlmajor role or fatal injury-to | o




the head of the family or a person o

who is most active and dynamic - -

" amongst them so that he may not N |
be able to pursue the case of the .-
accused. Therefore, the -
reasonable possibility of the false C |
implication .of the appellants or
false :attributioh of fatal shot to - .
Atta Muhammad and ~ fire-arm

| injury to Muhammad Yousaf on
account of enmity, cannot be
excluded.” o "

The other ap;ﬁell-ants, have just been o

~ assigned general role of firing and it is difficult

 to ascertain whose--f fire " hit ‘which of :-@’he.-‘_?
injﬁred, | - |
14.  Besides, when-mai'n étory ‘éf the ~

) prosecutlon qua mode and - manner of"_‘

occurrence was found disbelieved as it could}

not be ascertained that who were the” ac’gual

participants and who played the active role,. o

as assigned to them by the complainant it.se.if;.
benefit would go to all the appellants. In ;;.thj.s'
respect the Hon-’b.lje-»i .Supfeme Court: of
pakistan while delivering its verdict in the -

~ case of "Muhammzad-".Réﬁque'al{as ;r_:,ee(w"E Vs,

" The State” reported as 2019 SCMR 1088:has .

~ held that as “recovery of the crime empty'.,.'z

o appears to be planted, ,ca.stmg ,s_enous.doubt
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~ on the mode :and manner in which the crime e

4

was investigated by thé police, 'wh-ich:': h—éid."

* relatable effect upon the entire prosecution’s
case put up during the trial.” Thi.s;c'durt thil‘e. '
following the dictum laid down by Homble
Supreme C'ou'ft of Pakistan in the cége of |

sMst Shazia Bibi alias Sharjika Bibi Vs. The . .

State & another” reported as 2021 YLR 777

‘ [Pes,ha.War]. has held,

“Admittedly, the complainant
stated that she was a house wife =
“and-initially no mobile was there

‘in her possessi.on to contact the “. .

co-accused - - and also the' .

- prosecution did not collect the i

" call Data Record fo substantlate e

. the -affa:r between the two, evenr},f_:‘:»»"-" R

otherwise the mode and manner a
' of the occurrence is shrouded in ‘f o
" mystery and till end it could not -
" pe ascertained -as to how and TR
' ":Who was the actual culprit ar‘rd,_-'zr._.-
" as such the entire case is the .~
".outcome of - hypothesis without - .

any legal proof and when this is

doubt if any must be extended fo "
. the accused.” - e ’
15. Leamed counsel for the complainant--
as well as Iearned Additional - Advocate

General had Ied great stress on the tssue that

“the situation then the benefit of o
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" the learned trial court had wrongly’ made.

~ acquittal of the appellants under Sections

148/ 149 PPC. According to- them,i" the .

prosecution had established making of an . o

unlawful assembly and commiss-ion of the .

offence in furtherance of common ob}ect,' S :

g " thereof. In same vein they had also argued. o

that when this fact was e_sta_bli,s,‘hedg»the‘n ~the-

burden. of prosecution to " establish‘.i the'
| particular role played by each appellant at the -

tlme of commission of the offence would getj

hghter because B under ‘the pnnmpler-' -

" encapsulated m Secttons 148 | 149 PPC all ‘_

members . of unlawful ‘assembly shall be C

deemed to  have committed the offe.nce v
" themselves and thereby acquired - same
criminal liability. Complainant has stated inhis
 first report that when they left house of o
Mubashlr Nawaz and reached the shop of
Yasir Maqbool they notlced all the accused

* present there, who. had made lndlscrlmmate-’ -

~firing upon them. PWs have also given’ s.:mu.lar o

narratlons Said story of the prosecutlon was .-

- found not behevable in Ilght of motlve
| advanced by the prosecut:on. Besndes, there ‘

has not been any other: -evldenc,e," of ;;V'the
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accused making an unlawful -assembly for-

pursuing an unlawful common object. Sardar

Muhammad Latif Khan Khosa, learned

counsel- representing ".'the::.,. complainant,

referred in this respect to a statementéin' '

~ cross-examination of the ~ complainant, "
~ wherein he had stated that before going tothe
" house of injured th-eyl had ‘crossed shop of . |
"Yasir Magbool where no altercation had.tak;,en T

. place. The learned counsel wanted to pursue. -

this court to presume that Yasir Magbool had '._
noticed presence 'of the comclainant'.pa;ty.,'

proceeding towards housé of" 'i,njur’ed, an‘dL

informed the 'appellalnts\,' who had made.
preparations for commission of the offericeg'-j.
and on their return had made ﬁring;.tipon_'f.;-'
them, but we are afraid we would not be -able .

to draw-such-a farfetched presumptlon anhd ‘
that also agamst the accused in ‘a criminal :

. case, moreso, when the complamant party"

-‘ was not having a partlcular motive for makmg - 3 

such a preparatuon agalnst the: deceased or'f.' :

|njured
16. So far as recovery of weapons of -

offence from appellant No‘l '3 & 4 are

concerned itis- necessary to note that from‘-.
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~ appellant No.1 (Babu Muhammad Younas) a

30.bore plsto! has been shown recovered on

“his pointation from secret cavities of .

cupboard,lhovrever», arter eight (08) days it
had been mentioned in the Zimni that -seme ‘
was recovered from beneath the mattress: of
the bed. As per prosecution, appellant iNo.'{I

has ,been shown arrested on 09.10.2014 from

hie house while on the same day allegedly a -

30-bore plstol had also been ‘»shown |
recovered from him on his pomtatlon Wthh is
not appealable to a prudent mind, besrdes _

presence of complamant msude hrs house in

- close vicinity, after such a serious and

gruesome occurrence and being chargedif.or
effective role of causing murder also appears
to be strange. Similarly, recovery of e 30.oore
pistol' has also been shown recovered | on
pointation of appellant. No.3 .(Fazal-(r'r-.-
Rehman) but it is in‘iportant to be noted 'rhat
he had been arrested on 16.05.2015 while the

alleged recovery of pistol had been ‘shown

recovered on his pointation on 18.05.2015.

During the course of evidenc;“e, 'Siddique'
(constable) while appearmg in. the witness .

box as PW-02 had admltted as correct that
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" the Investigating Off cer had not prepared the
' sketch “of the place of recovery Whrle
confron{mg wrth his examlned in chlef when |

- asked from this wrtness “about: he!ght of "

bushes, he had failed" to descrrbe its helght

: which creates doubt about hrs presence wrth .
the !nvestrgatrng Officer at “the time of
_recovery. Likewise, Muhammad Javedr ASI |
" while appearmg in the wrtness box as. PW—03 =
had also responded in the same lines: by not _ .

“properly describing” the herght of bushes
wherefrom allegedly - the plstol had been ' -
recovered rather when he ~was. confronted : :

with a -question qua non- mentronmg of datef

and time on the card of arrest as well as'non-
preparatlon of sketch of recovery, he. admrtted
as correct that under the - Polrce Rules |

mentioning of date on the card of arrest and_

preparation’ of sketch of -'Zrecovery-“. \;Nasi'

" mandatory. So far as recovery of weapo.n—':of'._ o

offence ie 30.bore pistol from pos‘ses"sio.n
appe!lant No 4 (Muhammad Ghayas Qureshi)

is concerned, it'is necessary to be mentroned S

that Investigatin'g- Officer of th'e’ case namely,
Sardar Ajmal, SI had met his natural death - .

and on his behalf one Muhammad Mumr“‘:, -




~ Khan, Inspector CTD'appeared in the witness

box as PW-04, who ;ust confi rmed srgnatures B o

of the 1.O on every document. The only :

evidence in 'this case will be testtmony-of S "

marginal witnesses to the recovery memo

Ex PW-2/1. Out of two marginal witnesses e

namely, Mu‘hammad Ehsan s/o Abdul Fattah

and Zahid lgbal sfo Ghulam Rasool, only. ’

Muhammad Ehsan had been produced in the

court as PW-02. He during his exam’inat‘lon o

has stated that accused while in handcuff had . -

led the police to the graveyard of the vnllage‘
and from the bushes he. took out .and |
.. produced one 30. bore ‘pistol to the 1.0 upon

which the |atter had made initial wrth nail, '

‘whereafter his statement under Section 161 | '

crP.C had been recorded.’ This 'witn.ess: _'

~ during his cross-examination has admitted as <

correct that in the recovery memo ExPW-2/1

.. the 1.O° had shown his and other margmal .

peshawar High Court Atd Bonch
“{aLinonzed Unger S2 7°

tness presence ‘at the tlme of dlsclosmg

-~ about weapon of offence by - the appel!ant.

'No.4 but in the first Imes he has stated thathe

_‘ had been workmg in DC Office Hanpur while - |
- on the day of recovery at 07:30 AM when he

‘ was gomg for performance of his dutres the
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police had met with hlm and thereafter the* -

alleged recovery had been effected. The

evidence furnlshed by thrs wrtness is not .- '-‘

appealable to a prudent mind. Besrdes it has.:

also been held by the Hor'ble Supreme’ Court

of Pakistan that the corroborator-y evidence of

recovery of weapons etc can only be taken .

into consideration whe,rt the direct evidence. is .
found trustworthy and pelievable. Rellance is -
. placed on ,the judgment given in the case of -

“Noor Muhammad Vs. The State and anothef o

| reported as 2010 SCMR 97 were it has been.‘ _ |

held

“Even otherwrse the recovery of o
crime empty or rifle with matching
report of F.S.L is @ corroborated

piece of evidence, which. by itsel_f,i_s L

not sufficient to: convict the accused . R

in the absence of substantive - - '

" evidence. Reference is invited to
" Jjaz Ahmed V. State 1997 SCMR
1279. It was held in the case Of

~ Asadullah Muhammad Al PLD
" 4971 SC 541, ‘that corroborative .
~ evidence is meant to test the
. . veracity of ocular evidence: Both:
. corroborative and ocular testimony-
is to be read together and n.o't“in.:'

. isolation. In the case of Saifullah V..
The State 1985'SCMR 410, It v

held - that when there - is. no.




§/ )

S

.

- K - “”d-’

eyewitness to be relied upon, then..
there -is nothing which can be

corroborated by fhe recovery.”

17, From the above dlscussed ewdence '

it has become clearer than crystal‘that case of i

the prosecution is full of doubts and ;wh;n_e-- R

acqunttmg an accused even a single doubt is

_ sufficient. Rehance in this respect may be

placed on the judgments delivered by the _'1 ’

Hon'ble Supreme Court of Pakistan - in the -
cases reported as 1997 .SCMR 449,.and 2007

SCMR 1825.

~ Further reliance in this respect may o

" also be placed on the judgment delivered by .. N

Hon'ble Supreme Court of Pakistan]iri .the'-';"

, case of - Muhammad Akram Vs. The State

reported as 2009 SCMR 230 where lt has :

been held_; '

Cer Mwﬂ 1o he Copy

wthe nutshell of the whole

discussion is that the prosecution -

gShawar High Caur!Md Bench S case ’-s nOt ff'ee fl’om dOUbt. l't iS an 1::_- o
Authorized Under Se 78 Evig Ordns: ;

axiomatic principle of law' that in e
case of doubt, the benefit thereof :
" must accrue in favour of the.,.'-: o

accused as matter of right and not

. Court in the case of Tariq Pervez.
v. The State 1995 SCMR 1345 that R
" for giving the benefit of doubt, it

- of grace. ItAWas. observed by this . e
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was not necessary that there L
should be man,y'. circumstances -
creating doubts. If ~t‘here is .
circumstance ~ which  created
| reasonable doubt in a _prudent"-'; ]
" mind about the guit  of the
accused, then the accused would
be entitled fo the benefit of doubt
not as a matter of grace and .
concession but as a matter of -
right.” ” .

18. In view of what has been discussed

above, we are of the firm view that
its case against the appellants. Resultantly,

doubt is extended to appeliants and ~théy are -
“accordingly acquitted of the charges Ieveﬁllecl'{_:f.:
against them. These- are the detailed réasons ‘
for our short order of _the: even date, which

- reads: -

“For reasons to be recorded A.?‘;f :
" later, this  appeal Is al!owed.ll':' L
Conviction and sentence Of -
~appellants. namely, (1) Babu .. -
Muhammad - Younas - S/0 Gul

Zaman, (2) Hafeez-ulr-Rehman‘,; -
 s/o Khalil-ur-Rehman, (3) Fazal-- .~ -
ur-Rehman sfo- Gul Zaman and
(4) Muhammad Ghayas Qureshi -
.slo Muhammad_llyas, recorded. . o

~ prosecution has miserably failed to establish -

on allowing of the instant appeal, benefit of'."_f.
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by leamed Additional Sessions

dated 05.04.2021 in case FIR

No. 487 dated 07.10.2014',.l,'f"-f“f”'

registered under -Sections 302 / S

324 /334 /336 / 337-A(ii) / 148 1°. o

149 PPC at Police Station KTS
Haripur, is - set-aside and -

charges, leveled against ,'them.:; '

They be set free from Jaili_:_., P
torthwith. if not required.in any - |

other case.”

-19. | So’far as aopeal' against acq,uittalv .

and cnmlnat revision f‘ ied by complamant for

enhancement of- sentence of ‘the appellants. =
are concerned as we ‘have dlsbelleved the-.z

prosecutlon ev;dence (dlscussed aboVe)

therefore both these petmons have become :

| mfructuoos and are dlsposed of accordmgly /” \.

‘3,

-Announced:-.- T -' A
© 13.09.2022. . o,
” R goﬂ.ruue/&' -

Justices-tjaz(zlwar-and,W:qar;l,\hm,ad o

/*Saif. CSY -

i

&




' _CHARGE BY HONOURABLE PESHAWAR HIGH

PAKHTUNKHWA _PESHAWA

(Revislon pemlon by Muhammad Ghyos Qu:eshl FC No 249 Dlst(lct rqﬂce Harlpur) - R

. REVISION PETITION ON THE BASIS OF “ACQUITTAL" FROM CRIMINAI.

- ABBOTTABAD VIDE ORDER DATED " 13-09- 2022‘-»A AINST ORDER -
DATED 30-10-2019 PASSED BY _DPO HARIPUR: WHEREBI APPELLANT
- WAS DISMISSED FROM SERVICE AND ORDER DATED '12:10- 2020 OF
THE RPO, HAZARAREGION, ABBOTTABAD,”_UNDER wmcu msg

- PRAYER ON AC QEPTANCE OF INSTA_NT REVIS!ON ?ETITION ORDER
'._-DATED 30-10-2019 OF DPO HARIPUR _AND: 12-10-2020 OF RPO -

- HAZARA REGION ABBOTIABAD MAY KINDLY BE SET ASIDE AND: .
APPELLANT BE RE-INSTATED_IN SERVICE FROM THE DATE OF HIS.

; .D‘I_SM_I_S.SALWI H ALL CONSEG UENTIAI.‘S_%RVICE.BACK.BENEFVITS_
Respec:ted Sir, .
With most respect and reverence 1he fol!ownng few- lines are

submitted for your kind cons:derqtlon qnd fcvoroble orders -

-1 That oppellant hos served the. pollce depan‘ment for
cbout 13/14 ,csrs Appellant QIW(“YS performed his

and honesty to the. enhre sohsfoctlon of hIS ofhcers o

~and never provided  a- chance. of reprimand.
Appellant has mern‘orlous serv:ce record at hIS credn‘

2. That appellant while: posted in Pohce Lsnes Haripur

was wrongly- and-falsely involved. in‘a‘criminal case

FIR No.487 dated 07-10-2014 vis- 302/324/1 48/ 149
PPC registered at PS KTS Honpur L

8. That appel!am‘ was gronted bail qnd releosed from -
jail on 09-02-2015 and' he joined. his duties. On"17-09- L
* 2018 the ADJ-V: Haripur convicted: and sentenced -

appellant tosuffer 07 years: imprlscmmem Appellonr R v .
aggrieved of the conviction:order:fled a criminal' .
appeal before the" Peshcwqr ngh ‘Court -circuit .

bench Abboﬂabod After conwchon appelant was -

issued a Show Cc:use Nohce but WCIS Qrdered to be
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kept pending fill the decision” of appeal by High
Court. The said Show Cause Nohce ‘was kept -

~pending for a period of one year but. subsequently

while. appellant performlng his: official duties was
dismissed from service vide order doted 30-10-2019.
by the DPQ Haripur in the light of conviction order
dated 17-09-2018 of the. ‘ADJV Haripur - without”
waiting the result of criminal cppeol from High.Court. -
(Copy of dismissal order. dated 30-10-2019 is.
attached as “A"). L

That appellant aggrieved of the dismissal order filed -
a departmental appeal before the Regional Police
Officer, Hazara Region, Abboﬂcbod which was

rejected vide order dated- 12-1Q-2020." (Copies of - .
~appeal and its rejection order daied 12-10 2020 is-

aﬂached as. “B&C”)

That oppellonts cnmin"d! ""c.i'ppeohl" "agclhsf his

~ conviction order has been decided by Honourable:
- Peshawar High Court circuit bench Abbottabad vide

order dated 13-09-2022 attested copy:of which has- -

~ been issued on 28-09-2022. (Copy: of order dated 13- -

09-2022 is attached as: “D") hence lns’rcn’r-“ﬂ_.;.
departmental appeal. E A N

That allegations 'eveued agounst the appellcmf on the-

basis of FIR and Conviction Order in the Show Cause B
Notice as well as Dismissal Order etc are incorrect,

baseless and false, against: the fccts ond based
moloflde having no nexus wnfh 1ruth "'

Thot as the Honourable Peshowor ngh Court cnrcun__

bench Abbottabad while disbelieving prosecution -

evidence has set aside conwc’rlon of oppellont and - -
has acquitted him " the.” charge . vide: .

judgment/order dated" 13—09-2022 ‘which - causes:

fresh cause of action to file mstcmt depon‘men’ral_ -

appeal for his reinstatement in- service with all -
consequential service back’ beneﬁfs

That during depor’fmental lnquury oppel!onf hod
been exonerated of the - ‘charge and declared
innocent by the inquiry officer but: appeliant was
dismissed  from service - on ’fhe basis . of-

conviction/sentence possed by the irlol court . Now



wheh the Honouroble Peshowor ngh Court v:de-'
order dated 13-09-2022 'has: set* ‘aside’. the: very: -
conviction order and ccqumed fhe oppeliont of the:

~ charge leveled ogolnsf hlm deserves fo be.;
reinstated in servnce LT

That appeliant s - tofally - inocent and” had
discharged his official -duties ;" with devotion,
dedication and honesty and never. involved himself

major punishment of dismlsso! from serv;ce wn‘houf _
‘any cause or jushflcohon There Is’ nofhmg wrong on.
the port of oppellon’r ' - : =

_ 'In view of the aforementioned. focts n‘ is: eornesﬂy requested‘.ji‘
‘ --,v’rho’r order dated 30-10-2019 of the DPO Honpur and. order -
- dated-12-2020 of RPO HR Abbot’robod may’ kindly be set aside -
',ﬁd oppelloni be - re-instated- in:service’ from* the 'date of -
'1smassol with-alt consequenhol service back. benefits. Appellom‘ o
hali pray for your good heol’rh cxnd long Ilfe Thonklng you Sir ln |
""'-_.1'i':?c1nt|C|pa’r|on | S < ~

(Muhommod e »":ayos Qureshl)
" Consta le No. 249
Dls’mct Polnce Honpur

' | Address: Vslloge Kolos P O KTS B

: - Tehsil & Distiict Haripur:

- Mobile:N6.0312:5313993

Dated: [}-10-2022 SRSt it SAA ST

in any criminal case but still he was.awarded with
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This order is hercby passed to dlapmc of Rcwsmn I’dllmn e 'cr Rule 11-A of Khyber
‘Pakhtunkhwa Police Rule-1975 (amended 2014) submitted by Ex- l' leetrician 1FC Ghayas Qllrdlshl Nao,
249, The dppllcml was dismissed from service by DPO Taripur on llu. grounds that he while’ posted at S |
Sarat  Salch  was charged ih criminal  case  vide FIR No. 487 dated 07102014  uis
302/324/148/149/334/336/337-A(iii) PrC pPs KIS. v'l'h;: {:omplain;ml Zialat Tlussain s/0 Said Rasool
éllafgcd the accused including Police Official Constable-lafeez No. €95 for specific role-in the cumﬁw:gxiun
ol offencce. . ‘ ’ o
The .Appcllalc Aulhorilf i.c. RPO 1lazara filed his appcal vide.order No. 25‘)83/]’/;, dated
12.102020. | o S .

He was conviclcd with rigorous imprisonin'cnl of O7-ycér’s ws 324/148/149 PPC and Ol-ycar -
imprisonment with finc of Rs. 100, 000/— w/s 337-A (iii) by the v;ouri'of Addl: Scssions Judge-V, Hanpur
vide judpment dated 05.04. 2021 e was acquiticd by lhc Pcshdwar Iligh Court, Abbouabad Bench vide
Judg,mcnl datcd 13.09.2022. )

Mecting of Appcllatc ] Board was held on 01 03.2024 wherein petit’ “arier was heard in person.”
‘T'he petitioner conlcnch that the l IR is frivolous & he is innocent.

Perusal of enquiry papcrs revealed that the allegations eveled against the pumnnu has been
proved. ‘The petitioner. failed to submit any cogent reason m lus sclf‘dd( nse. Iu, l}oard sees no ground and

¢ e e e - . -

reasons for acceptance of his pcuuon, thercfore, his pclluon is hcr(.hy qc.tml

Sd/-
< AWAL KIAN, 'SP
Additiona! Inspector General ol Police,
IlQrs Khvber l’akhlunkh\m Peshawar.

-~

No. §/ §q“?‘ éOZ_, /24 dated Peshawar, the 22 03~ . 2024,

Copy of thc above is forwarded (o the:

1. Regional Policc Officer [lazara. Service Rall along-with Fauji Missal containing Fnapury

File of Yhe above named 1ix-FC received vide your office- Meme: No. 4789-0071:, dated
02.03.2023 is returncd herewith for your office record.
District Police Officer, Haripur. : .
AIG/ .egal, Khyber Pakhtunkhwa, Peshawar,
PA o Add): 1GPN11Qrs: Kltyhér Pakhtunkhwa, l’cslmw;uj. '
'l’/\ to DIGA1Qrs: Khyber Pakhtunkhwa, l‘cslmwaf. o o ' a 4;‘\\
6. Office Supdt: -1V CPO Peshawar,

wos W W

ey
W RN S/

o ) PSP, QI'M
’T)( Lo 2% Al istabN{hment,
: For Inspector Gen\Yal of Police,
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BEFORE THE PESHAWR HIGH COURT ABBO
- - S Cr.AppealN

- InRe:

' Muhammad Ghayas Qureshl s/o Muhammad Ilyas re51dent of Kalas,
Tehsxl & District Hanpur presently, Conﬁned in. Central Jail; Haripur.

CONVICTIAPPELLANT
o UVERSUS -0

1. The State

2. Z1afat Hussain s/6 Syed Rasool caste shexkh Resxdent of Kalas, Tehsﬂ
& sttnct Hanpur ' : - -

o | Q...COMPLAH‘?ANTS/&RESPONDENTS L

Appeal : e - }"agaiﬁst the j{ﬁd.g:;nent,'dta'tec.i 17/09/2018 passed in.:
| :, .ba‘se 'No.f' 236/7 of ',2"014 arising out of FIR Ne.
'5‘4.8;7'dated 0771012014 Under section 15A4, PS . .
XTS Haripur, wherem, the cenwct/appellant has - o
| 'been conwcted and sentenced for 3 years

- mpnaoament and sentenoed to pay . fine of rupees s
- 3000 or in default payment of ﬁne to suffer RI of -

K : one month, AND, praymg that the impugned -

: '  _]udgment be gracmusly set-a31de and the appellant . - -
'. be acqultted of all the charges 1eve1ed agamstj .‘

: them




Judgment Sheet

IN THE PESHAWAR HIGH COURT, ABBOTI|ABY
BENCH

JUDICIAL DEPARTMENT
Cr.Appeal No. 1:74-A/20T85
JUDGMENT =~ -

Date of hearing...........s5......13.09.2022, ..

_ Appellant. (Muhammad Ghayas Qureshi) By Mls Astaghﬁrullah S
Atif Ali Jadoon and Usman Saleem Awan Advocates.

Respondents (State) By Sardar Ali Raza, Addmonal Advocate: S
General. - RN o

B et S 2 50 **H***

e - WIQAR AHMAD, J.- Thls cnmmal appeal is
" directed against ,:_th Ju_dgm_ent dated”f-.'.
: 17.09.2018 pass'.e,dﬁi.; by"'learrjed Addltn_onal. Py
| Sessions Judge-V Haripur in:’&ase 'FIR;No- ;f_"? .'..'.:
- 487 Adated‘* 07.09.2014 reglstered under_,
| Section 15 of the Khyber Pakhtunkhwa Arms l::,
| - Act, 2013 at Police: Statlon KTS Harlpur a
: whereby ~appellant (Muhammad Ghayas‘,}-
" Qureshi)y has been convucted and sentencedl :

" to three: (03) years. lmprlsonment wnth afi ne of -

. Rs.3,000/- or in defauilt to _.suffer ngo:ous i
imprisgnment for ‘oné month with beneﬁtv'of.
Section 382-B Cr.P.C. | |
2. = As per prosecution -story, | du,ri'ng.'jﬁ"

“ interrogatioﬁ.f'i'n'--'tlhe;vmain' cas'e.'FIRvNo.' 487 .

dated '0_7.:1'0..20114 registered under Sections

302 / 324 | 334 / 336 / 337-A(ii) 1 148 / 149




PPC- at Police. Station KTS Harir:ur,é' on

31.10.2014 appellant had led the police party ~

to a graveyard situated at Mauza Kales and in

presence of the marginal witnesses produced -

crime weapon i.e. 30.bore pistol, wrapped ina - o

. 'piasﬁc{: b'agt, ‘which had beén‘ take‘n j'éinto e

K possession by the lnvestlgatmg Officer vnde_

To be_true COPY

- recovery memo ExPW-2/1 and sealed. mtol :
parcel - by affixing the,- monogram of .*:‘AS’-‘ '.:
thereon, followed by :in'ser-tioh" of Section 15 of |
~ the Khyber Pakhtunkhwa Arms. Act, .»201_13 in,‘ )
'.theFlR o o
3. After arrest of the accused and_';'
| comp!et;on of mvestlgatton challan was.::f ‘.
submitted before the learned tnal court :
Formal charge was framed agamst - the:

appellant, to which he pleaded not guilty:fand :

claimed. trial. In order to prove its __cas‘e,‘: the - L

| prosecutic‘m: produced four (04) withesses,

~ whereafter the accused was examined under -~ -

‘Section 342 Cr.P.C, wherein he denied the =

~ allegation and professed innocence, however, -

he neither opted to he examined on .ocath nor |

- produced evi‘dence-'f_in his defence. -:At%'the SRR

conclusion = of .tri‘al_,“f learned - trial -~ Judge- - .



conviet'ed. ‘and se‘ntenced - the‘:'appellant, as -
mentioned above. Aggrieved from the findings -
of learned trial Judge, appellant has filed the

inistant appeal.

4 ‘We have heard arguments of‘learn'ed"' '

Certified to be
EXA

suinofized Un a1 3y '

~ - counsel for the appeliant as well as Iearned .
Addltlonal, - Advocate  General and ~gone =
- through the record. - - |

5. Perusal of _record reveals 'éithat’.".}

appellant had been arrested in the main case | o

~on 13:10.2014, who, during the course of =
: 'mvestlgatlon on 31.10.2014 had dlsclosed'ﬁ: _‘

about. productaon of -weapon of offence -.and .

: "-»a!legedly lnvestlgatmg Off‘ icer. of the case in. ¢ T

) presence of marglnal wntnesses namely,

" Muhammad Ehsan sio Abdul Fattah (PW-02)

" and Zahid Igbal slo Ghulam Rasool (not~

" produced at the trial) had recovered a 30.bore .

i pistol. (P-1 ) from him. Out of the two margmal“ .

W|tnesses prosecutlon had only recorded

statement of Muhammad Ehsan (PW-02)

whereas as. per statement of Muhammad o

Munir Khan lnspector., (PW-04)': Investlg_atmg
- Officer -.of"the..case. na'mely:,} Sardar Amjad, SI,

“had met ’, his -natural deat‘h -and : he‘-' 'tonly'- '



recognized his handwriting and signatures. In -

this view of the matter, the most rmportant

- testrmony in this case would be. statement of =

Muhammad Ehsan (PW-OZ) He dunng his -

examlnatlon-m-chref had stated that m “his

L presence being. margrnat wrtness to the'_.*--'-”

: recovery memo the IO had taken ' mto;-';z‘.’ff

possession a-30.bore _prsto_l, where-upon_the L

1.0 had put his signature .withnail. Durini:j his: o |

- cross-exammatlon in the very first line he has.

'stated that he had been gorng to. hrs duty,

. bemg emproyee of- DC Off ce at Hanpur when :.'.'__

met with the police party at 07:30 hours,

where: in his ‘presenceg‘the__‘!.o had madeq_-""’
| re°°‘f-é’Y of the crime weapon, however, ,_;whne
""taking" in' juxtaposition = contents of--i; the -
. recovery memo Ex.PW-2/1 with the ~s't'ant:e~‘

offered by this witness fduring his c‘fross.-.-' .

examination qua disclosure -of weapon of

offence by the appellant during interrog'a_tion_

' in presence of this wrtness the entlre story

~ appears to:be concocted one. As. per contents

- of recovery memo the appellant had drsclosed? '
about weapon of offence in presence of this.-

witness - whereas while <,app‘ear§n_g' in’ the



” ; -wntness box during - hts cross—exammatlon this
| wntness has. stated that he had met wnth the- -
police party on the way when he had been _‘ S
A‘gomg to his duty in the mornmg at 07 30
o vhours Thls witness further went on to: say that. _'J;'_‘:"j.j -
~ as per recovery memo: the prstol had been ;
found wrapped in p:las’tt,c ba_g,.._: wht!e:.- in his. - -
" statement -recorded b’eferef the LO lfnder .
- Sectibn’t'b‘t Cr.P.C he had failed rto!mehtiori- :
that yes the pistol'was wrapped in -plasticébag.. -

- He, during his crosé_-e‘xar’nihation, has'fufrther )

admitted as correct that in the recovery -m;emof -

- Ex. PW-2/1 no specific place of recovery of

plstol could ‘have: been mentioned- by the'_}

Investigating Officer. Although this- wrtness'

~had tried hrs— level best to- con‘ceal hrs-"

relatlonshrp with the complainant . party,

however, after taxmg queries, Iastly he had

. .admitted that his mother-and M—ubashir'Nawaz ,
" were paternal cousins inter-se, which fact
‘_ raises' ﬂ'nger towards his being one' of the ‘

: mterested wﬂnesses and as:such possubllrty":

of false statement agamst the appellant"-'

" cannot. be ruled out Besides, thts wstness.»

_during his - cross-examination admitted as =



correct that neither any number-of pistol'é was -

mentioned in the recovery memo Ex.«PW-éM' ‘,
“nor in his statement recorded -under"'Sebtion

161 Cr.P.C but astonishingly on ‘,produ_cti%an of .

L g -alleged-..crime.weapon' of off'e’n.ce in the é'.:ourt- |

- not only number had been found 'thereoh but

even company name had -also “been

_' mentioned with bore. .
6. | Moreover, :prosecution--evidehcé has |
already ‘been ‘».di'sb,elieved ‘in connected
Cr.Ap’pea]- Nb.. 113-A of 2021, in .re_épé,ct of ) ”
o ~‘weapon of offence.jln"‘s'uch circumstar;‘c,és the :
- prosecution cannot Be.held td havef} p.réoVedf'__i_.i
the factum of recovery:of pistol, being owned | .
. and possessed by fhg appellant‘at-the tirine of -‘ -
'occurrence, beyond- reasonable Adoubt.’z It is
settled '~principIe’ of iaw "tr'i-at'k‘.-jeven a éingzle )
circumstance creating r_eaéonéble_ doubt is-

. sufficient for acquittalio_f an accused. |n this .

respect, reliance is placed on the judgment Qf-‘}--‘ -

Hon'ble ‘Suprem_e"C_ourt of . Pakistan in ;-the

case. of “Muhammad Khan and anothef- v/s.

The State”reported as 1999 SCMR 1220.

7. In view of what has been discussed ,

above; this appeal is allowed. Conviction: and .



sentence of the -appellant recorded by:the
learned ‘trial Judge: is set-aside and he is’
. acquitted of the charge levelled against him.

He be released from Jail forthwith, if: not

required in-any other case. S
: ' . Col ot
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To

The Worthy Inspector General of Pollce
. Government of Khyber Pakhtunkhwa
Peshawar

Sub Application ‘for the issuance of' decision _upon -

Departmental_Appeal vide Diary No. 10593/SB, dated
11-10-2022. |

Respected Sir,

Most reverentially it is stated that the applicant p.eferred a

Department Appeal vide Diary No. 10593/SB, dated 11-10-2022
. against |mpugned rejectlon of Department Appeal by the worthy

D.I.G, Hazara - Region, Abbottabad dated 12-10-2020, the-

decision of which is still awaited inspite of passing a prolorg .

:penod of one year. | preferred the Departrnental Appeal on credit

‘grounds with credible evidence but even then | have not yet been

re- mstated in sebvice and consequently my innocent dependent :

family members are facing great fmancral hardshlps due to my

' ‘unem'ployfrtent.
ot .

It is therefore, requested that my above said Departmental.

Appeal may graciously be decnded on the basis of facts and

evidence available on the record’?nthe greater interest of justice.
Thanking you, ) '

Dated: 06-11-2023 Applican

Ik Co{»arj/

: "t"“i'?a;g,;'(Muhammad Ghayas Qureshi)
... . Ex-Constable No. 249
st . District Police Haripur.
R/O Vilalge Kaias, P.O.

. K.T.S, Tehsil & District Haripur.

“Contact No. 0343-2513423

| 031 2-53 JB‘H 3

Copy to:-

1. The Worthy Chief Secretary, Khyber Pakhtunkhwa
Peshawar.

2. The Hon'able Registrar_Pe Peshawar High Court Bench
Abbottabad.
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To.A

- The Worthy Inspector General of Police,
Government of Khyber Pakhtunkhwa
Peshawar.

Ref:" Application dated 06-11-2023 sent thrbuqh Courier Service.

Sab:' Application for the issuance of decision upon Departmental Appeal
~ vide Diarv No. 10593ISB dated 11- 10-2022

. ReSpected Sir,

With due reverence it is submitted that the applicant preferred a
Departmental Appeal which was received by this office vide Dlary Number crted, -

~ above, but |nSprte of passing a prolong period the decision of whrch has not yet

been received.

- The applicant has been declared as an innocent and decided the Criminal _
Appeal Nu 113-A/2021 in his favour on 13-09- 2022 by the Honourable -

-Peshawar Hrgh Court Bench Abbottabad.

The applicant ‘also submitted an application on 06-11-2023 “to this

Authority for the decision upon the Departmental Appeal but even then no

Dated: 21-11-2023. - Applicant

decision has yet been received, hence the instant applzcatlon Is once again made
before this Authority for decision please ,

Thanking you,

1

(Muhammad yas Qureshi)
- Ex-Constable No. 249
' o - District Police Office,
o - Haripur.
R/O Village Kaias
P.O. K.T.S. Tehsil and
District Haripur.

. Contact Nc. 0312-5313993

Copy to:

1. The worlhy Chief Secretary, KPK, Peshawar

2. The Honourable Registrar, Peshawar High Court Bench Abbottabad.

2. The Hon’able Re istrar, Peshawar Hrgh Court Bench
Abbottabad.




J/ - 3%Reminder -

The Worthy Inspector General of Police,
Government of Khyber Pakhtunkhwa
Peshawar. :

Ref:  Application deted 06-11-2023 sent through Courier Service.

Sub: Application for the issuance of decns:on upon’ Degartmental Appeal
vide Diary No. 10593/SB, dated 11-10-2022. :

Respected Sir,

With due reverence it is submitted that. the applicant preferred a
‘Departmental Appeal which was received by this office vide Diary Number cited -
above, but inspite of passing a prolong period the decision of which has not yet -

been received.

The applicant has been declared as an innocent and decided the Criminal |
Appeal No. 113-A/2021 in his favour on 13 09-2022 by the Honourable
~Peshawar High Court Bench Abbottabad.

It is deemed necessary to mention that the applicant also submitted the
| applications on 06-11-2023 & 21- 11-2023 to this Authority for the dems:on upon
the Departmental Appeal, but even then no decision has yet been received,
 hence the instant 3" application is once again submitted before this Authority for

the requisite decision please. ‘

Thanking you,

*"Dated: 28-12-2023. T Appnca/,
. - | Ex-Const .
District Police Ofﬁce.
Haripur.
R/O Village Kalas,
- P.O.KT.S. Tehsil and

- District Haripur.
~ Contact No. 0312-5313993

Copy to:

1. The worthy Chief Secretary, KPK, Peshawar with the request to kindly issued the

directions to the Authority concerned for submission of requisite decision on
Departmental Appeal.

2. The Honourable Reglstrar Peshawar ngh Court Bench Abbottabad
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