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Court of _ )
"Appeal No. _606/2024
S.No. | Dateoforder ~ | Order or other proceedings with signature of judge
proceedings . ‘ : '
1| 2 3
o 29/04/2024 The. appeal of Mr. Muhammad Zubair presented

today by Mr. Kabir Ullah Khan Advocate. 1t is fixed for
preliminary hearing before touring Single Bench at Swat on
Parcha Peshi given to the counsel for the’

appellant .




BEK OR]L THE HON'BLE SERVICE TRlBUNAL
PESHAWAR

In Re S.A No. é@é 12024

Muhammad Zubair

VERSUS
The Registrar Peshawar High Court Peshawar &
others
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1. | Grounds of Petition. . 1-7
2. | Affidavit. | | 8
3. | Addresses of parties . 9
4. | Condonation of delay | 10-11
5. | Copy of service tribunal judgment AT (DD
6. |Copy of reinstatement order, B,C,D&E
promotion order & seniority list. B - QJ\

7. | Copy departmental of appeal ‘, “R” 9:}((._%_2}
8. | Copy of application -
9. |Wakalatnama

Through

/// 7.
Kabitullah Khattak

Advocate, High Court
Dated: 29/04/2024 - Peshawar.




BEFORE THE HON'BLE SERVICE TRIBUNAL
~ PESHAWAR

In Re S.A No. @9//9 /2024

Muhamqu Zuban bemor Clerk BPS H posted Al
Dlgtmct and Sessmn Judge Bumr

Appellant

Thp Regmtr@; Peshawax High Cg urt Pebhawar
2. The Ihstmct & Session J udge /Cha,lrman gf DPC Bune;
at Daggar |

........

CJ,Y],I J udge Dlstrlct Buner

Respoandants

_ArPnAL U/S-4 OF __THE _ KHYBER
PAKHTUNKHWA SERVICES TRIBUNAL ACT
1974 _ AGAINST _ THE _ IMPUGNED
PROMOTION ORDER DATED _15/10/2022
WHEREBY PRIVATE RESPONDENT WHO IS
JUNIOR TO THE APPELLANT _WAS

PROMOTED TO THE, EOST OF ASSIST \NT
BPSIG N . |

PRAYER: |
~ ON ACCEPTANCE OF THIS APPEAL THE

IMPUGNED PROMOTION ORDER DATED ‘
15.10.2022 PASSED BY THE RESPONDENT




(&)

NO.2 TO THE EXTENT OF PRIVALE
RESPONDENT _ NO.3  MAY  VERY
GRACIOUSLY BE SET ASIDE AND THE
' APPELLANT BEING SENIOR MAY KINDLY
BE CONSIDERED FOR PROMOTION TO THE
POST OF ASSISTANT BPS-16 FROM - HIS
DUE DATE BEING ILLEGIBLE / SENIOR
WITH ALL BACK AND CONSEQUENTIAL
BENEFITS. |

ANY _OTHER _ RELIEF __DEEMED
APPROPRIATE IN THE CIRCUMSTANCES
OF THE CASE NOT SPECIFICALLY ASKED
FOR. MAY ALSO BE GRANTED TO THE
APPELLANT.

Respectfully Sheweth,

1. ‘That the appellant is initially appointed as a
Junior Clerk at the year 1994 and later on
promoted to post of Senior Clerk on 12.02.1996.

2. That after appointment the appellant
performing his duty with full devotion and hard
work and no complaint whatsoever has been

made against the appellant.




)

3. That while performing his official daty wich
respondent department the appellant was
compulsory retired from service on 05.08.2011
on the basis of alleged allegation against which

_~the ’appellant flled service, appeal ! 41,[2,()_1.@

thh_, Was accept@d by tl_f_, g HO
25 01. 2022 : Whereby : the . appellant was

reinstated on his service with all back and
consequential benefits. (Copy of service tribunal
judgment is attached as annexure “A”).

4 That in‘"compliéﬁcé “of the j.t’ldigment ‘of this
Hon’ble Tribunal the appellant was reinstated
on 02.01.2023, after decision of this Hon'ble
Tribunal the appéllant 'came to know that the

;eapondent department condu;,ted departmeuntal

pxomotlon ‘¢ommittee in 'the hght of the said
committee the promotion order. was issued on
15.10.2022, whereby the respondent No.3 has
been promoted to the post of Assistant BPS-16

being-Juniortothe ~appellant;=While *+the
appellant has '“bvé'é{riliéncji'éa for promotion being
senior to the respondent No.3 in the final
seniority list dated 18.05.2010, as well as in the
seniority list dated 08.11.2022. It is pertinent to
- méntioned’ ”here “that™ one of other collcague

namely Ghulam Nab1 Who was J unior to the




appellant was prbmoted to the post of Assistant
BPS;IG prior to the _impugned p_romotion order.
This fact is® known fo thé appellant after
reinstatement but the respondent department
was not provided, copy of the said promotion
order to the appellant. (Copf_y of reinstatement
order, promotion order & Senioi*ity list are

attached as annexure “B, C, D & E”).

5. That the appellant subfnitted deparjtmentél
appeal -on_ 1A2.11‘.f—2,022 against the promotion
order dated 15.10.2622 but no I‘espoﬁse ‘has
been given by the' r_équpdent department. (Copy
departmental of appeal is aftached_ as annexure
).

6. That the appellant s;ub'mitted an application to
1espondent No.2 for prov1d1ng seniority hbt of
the year 2022/2023 & 2024 and DPC meetmg
(Copy of application is attached as annexure
“@).

- 7. That teehng aggneved the Appellant prefers the

mstant servme appeal before this Hon'ble

Tribunal on the followmg grounds inter alia:-

GROUNDS:




S o~

A That the impugned promotion orders dated

15.10.2022 is against the law, facts norin of
justice, material on record therefore not tenable

and hable to be set aside. -

. That the appelant is most senior and was

- placed at the top of the seniority list of 2010 &

2022; and after reinstatement with all back and
cOnsequential benefits again got his position in
semonty list, therefore liable to be considered

for promotion, but the appellant was ignored -

. which is agamst the norms of justice.

_.That the appellant is discriminated as the

appellant was appomted as senior clerk 1996
junior official whose were piomoted to the post

of Assistant was promoted_ to the post of Senior

" clerk on 2003 & 2005 respectively, hence the

"appellant is senior most then the promoted

officials.

D.That inaction ‘and omission of respondent

department, not to consideréd the éppellant for
promotion is agamst the spirit ot section 9 of
Civil Servant Act 1973 and servme rlghts duly

protected under the civil servant rules.




That the appellant s’ more than 26 years of
servue In senior most forester and deprwmg
hlm from his legal rlght of promotlon by

| promotmg other official 111egally will also alfect

his promotlon chance n future

F. That the appellant is not treated according to
law and rules and will keep deprive from the
benefits promotion - by promoting blue eye

person.

'G. That the apex court has alreadjr clearly heid in
case of AnitatTura/b (P,LD'2013 Supreme Court
'VPage - No.195) .'that matter . of tequre,
appointment, postirig, tr'énsfer and promotion,

“of service could not be dealt with in an arbitrary

manner but could only be sustéirred if it was in-
.accordance. with law. Wh_erreifer there_ was
- ‘statutory .provrsion or rtﬂes or regﬁlatiorr of
gov.ernm_ent the matter of appointment of Civil
o .Servents that mustvb,e follewed honestly and
scrﬁpulouslyA and - discretioriaryv_ mﬁst e
exercised and structured transparent and
‘reasonable manner, thus the verdlct of the
.Hon’b.le Supreme Court fully favours the

appellant’s case.




H.That any other ground not raised heére miay
graciously be allowed to be raised at the tirae of

arguments on the instant service appeal.

It is thervefore, most humbly ;w*a yed that on
acceptance of  this appea] the Impugned
promotion order dated 1 5.10.2022 passed by the
respondent no.2 to t]ze extent of private
respondent no.3 may very graciously be set
aside and the appellant being senior may kindly
be considered for promotion to the post of
assistant BPS-16 from his due date being
Lllegible / senior with all back and consequential
benefits. | |

Any other relief not specifically asked for
may also graciously be extended in favour of the
Appellant in the circumstances of the case.

T '
APPELL T
Through //// e

. llah Khattak

Advocates» ngh Court
Dated: 29/04/2024 Peshawar.

NOTE:-

As per information furnished by my client, no such
like appeal for the same pgtitioner, upon the same subject
matter has earlier been filed, prior to the 1nstan .one,

before thls Hon’ble Tribunal.




BEFORE THE HON'BLE SERVICE TRIBUNAL
PESHAWAR
In Re S.A No. 12024

Muhammad Zubailr

Han ble CourL

/DEPONENT
fdeutlﬁed b ’Yﬂ

Roeeda Kha
Advocate High Court
Peshawar.
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BEFORE THE HON'BLE SERVICE TRIBUNAL,
PESHAWAR |

In Re S.A No. 12024

Muhammad Zubair

VERSUS
‘The Registrar Peshawar High Court Peshawar &

others

ADDRESSES OF PARTIES

PETITIONER. ‘ .
Muhammad Zubair Senior Clerk BPS5*14 posted at

District and Session Judge Bunir.

ADDRESSES OF RESPONDENTS
1. The Registrar Peshawar High Court Peshawar
2. The District & Session J_udge /Chairman of DPC Bunexr
at Daggar. |

3. Mr. Abdul Akbar Assistant BPS- 16 posted at Semof |
Civil Judge District Buner.

Through

Roeeda Khan

| | Advocate, High Couxt
Dated: 29/04/2024 'Peshawar o
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PESHAWAR

mReSANo. /2024

- Mﬁhammad Zubair

VERSUS
The Registrar Pebhawar ngh COU.it Peshawal & Othb‘lb

APPLICATION FOR CONDONATION OF DELAY Gf ay)

- Respectfully Sheweth,
Petitioner submits as u_ndefl

1. That the above mentioned appeél 18 filing before

- this Hon'’ble Tribunal in which no date is fixed for

hearing so far.

2. That in compliance of the judgm{;ﬁt df' this Hou’ble.
Tribunal the - appellant was reinstated on
02.01.2023; after the decision of this Ho'ble
Trib'unal -the appellant 'ééme to know that the
respondent department conducted depaltmentali

. promotion commlttee n the hght of the sald
committee the promotion order was issued on

.15.10.2022, whereby the respondent No.3 has been
‘promoted to the p’osf of Assistant BPS-16 being
Junior to the appéll_gnt-. While the appellant has




-

béen ignored for pi'omotion bein_g s‘en‘ior_'.to' the

respondent No.3 in the final seniofity lisﬁ dated
:,18.05.20'10," as Weﬂ as i_ﬁ the seniority list dated

08.11.2022. - -

| GRO UNDS;'

A. That the dispute of the appellant 1s come under

~ the definition of continuous cause of action against
which no limitation ‘has been run as per the
judgment of Supreme Court.

B. That there are so mény judgment of the 'Su'preme
Court that limitation has been counted from the
date of knowledge.

c. That there are number of precedents of the
| Supleme Court of Pakistan which prov1des that
the cases shall be dec1de_d on merits rather than
technicalities'. - .

It is, therefore, uequested that the llmltatlon
period (if dny) may kmdly be condo ein the mterest of
. justice

, - Through
Date: 29.04.2024

Ad’vbcates, High Court
_Pes,haw_ar
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JBEF _OI\E THE KHYﬂI:R I'AKHTUNKHW RVICE leBUNAL PESHAWAK :

m“ =\ .
- Service Appeal No. 41/2016 / . 2
| | . Dafeof Institition .. - 19.02.2016

Date of Decision .. 25.01.2022

Zubair Ahmad 5/0 NISdl‘ Ahmad - R/O Khat Killi Tangl Te,hsxl Tangl .DlStrlCt
Charsadda, Ex-Reacler/Senlor Clerk of the Establlshment of Respondents 4
. - (Appellant)

VERSUS

‘lhe appellate ]udgc through Reglstrar Peshawar ngh Court PeshaWar and one
another. - - . L L (Respondentg)

Syed Noman Ali Bukhar,

Advocate . _ . For Appellant

#sif Masod Al Shah, ~ o Coe
Deputy District Attorney . ... - Forrespondents
AHMAD SULTAR ;}m:uu © - CHAIRMAN
ATIQ-UR"-RE}"“N WAZIR ..o " MEMBER (EXECUTIVE)

N ;Jupelv‘iem IR . - - i

ATL ?UR RFHMAN WALIR MEMBER (l:) - Brler racts of the case are that
. the appellant whlle servmg as Reader/Senlor Clerl\ ln dlstrlpt ]UdlCldry, was -
"plol.eeded againist on the charges of mlsconcluct and WaS ultlmately awarded with
'ma]or penalty of compulsory retlrement from serwce vide order dated 06 08- ‘?011 '

Feelmg aggrle\/ad the appellant filed departmontal appeal datad 24 10 2011

.4

Wthh Was re]ccted vide ]udgment dated 16 -11-2015, hence the mstant service |

o app8a| with prayers that the 1mpugned order dated 06 08 2011 and 16- 11-2015

[

may be se_t aside. and the appellanl: may.ba rerlnstated in servxcew;th alt back

beneﬂ:. : , '
= ATTESn

MNER
PV e Te §y 4y w5

r'bl;nd
f ”‘» \'* V'3pq-

Mh: 19y
: ' o o - Service - 3




sz l.eclrned ‘counsel for the appellant has conl:ended. that the impugned A
| ‘orders are agamst law, ract arld norms of natural ]ustrce therefore llable to be set
aslde that the appellanl has not been treated ln accordance with laW henl:e his
rlghts secured under the Constitution haS badl,f been vrolated that the order oated
- 06~ 08 2011 had been lssued wlth retrospectlve effect, whlch as per verdlct of the
apex court could not legally be clone therefore the order is not tenable in the eye
of law and Irable to be set at naught that the appeliant has not been connected
with the Charges rather the evrdence on both the" lnqurry rlles suggests that the
: appellant has’ noccommltted any negllgence in performance of-his duty; that the
appellant has not sent any threatenrng messages to the ClVll Judgc, nor
. mlsbehaved wrth hlm and the charges 50 - -leveled agalnst the appellant are
.' fnvolous.and not. based.on factS' that other charges of corruptlon rnlssmg of court

rn.anageme e and the case. f e of Muhammad Saleem Vs Bakht Ferosh etc were

_ n%proved 50 remarks gaven by crvrl judge-1 in the ACR for the year 2010 of the

Jj \‘l\/ appellant has automaocally washed out as the same allegadons l.l the complarnt

and remarks in the ACR for the year 2010 were based on malaﬁoe, that no data
~ from concerned moblle company regardlng alleged recelpt of messages o the cell
number of ClVll }udge -1 and hls steno were obtalned and placed on lnqur.y fi le |
hence remain unprow:d even the phone owner was not called for inquiry despite
-~ the appllcatlon of appellant whlch caused grave mrscarrlage of ]ustlce, that the
o oplnlon/ recommendauons of the i lnqulry ofﬁcer and authorlzed ofhcer and makrng--
it ground for 1mposrng ma]or penalty of compulsory retlrement from sennce by the
rcspondents in the lmpugned order wrth regard to absence of appellant from duty
with efrect from 07:12-2010 to 20 12- 2010 are also not in accordance wrth rules of |
| medlcal leave as such lmpugned order/ ]udgrnent to thls effect rs not tenable
that malaﬂde of the respondcnts is also evrdcnt from the fact that the he was not

the authonty of appellant Stlll hrs explanatlons were called regarding his absence,

v e thu; acted beyond his powers and on thrs score alone the rmpugned orders beng'

A g i ¥

yord ab initio is .lable to be -set asrde,,that the respondents altogether ignore the
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dunng lnqulry proceedlngs that the appellant fell lll due to 5evere feVer the .

appellant applled for three days leave, whlch Was allowed to- the appellant and the.

appellant berng resrdent of Char:.ada went to his home, where his’ fever turned in
I

typhord whlch is ewdent from record and the appellant Was advlsed bed re.,t for

fourteen days wrth effect: from 07- 12 2010 to 20- 12- 2010 but hlS 1llne:,s was -

lgnored by the re:pondents that statement of the supenntendent of session court

Buner would reveal that the appellant had fulﬁlled the reqwrement for the grant of

medical leave stlll his applrcatron for mcdrcal leave was not altowed Dy
predecessor of the respondent thus lmpugned order is nulllty in the eye or laW
~that no pr_,oper. procedure hag ‘been lelowed ‘before(awa_rdrng major punishment
aff cornpulsory retlrernent as. no proper inquiry.' hae,-'been conducted" the appell.ant
haye not }een properly assocrated wrth the lnqurry proceedrngs statement of

/
yltesses if any were never recorded in presenc: of the appellant nor opportunnty

\/\\\\/ was afforded to the appellant to cross examing such wrtne ises, thus the

proceedings so t:unducted are detectlve in the eye of law, that the appellanl have:

" not been afforded fair opportunlty of personal hearing;. thus the appellant have

been condcmned unheard; that the appellant have never comrnrtted any act or

omrssron with bad or malande lntentlons Wthh could be termed as mlSCOﬂdULt

‘ albelt the appellant have been awarded penalty, that the appellant have seventeen

years spotle:s servrce at his credlt and the penalty sQ awarded is harsh; that the -

appellant was vrctlmrzed dUe to personal gruclge of the crvrl Juclge for no fault of

him.

03. _ Learned Deputy Dlstnct Attomey for the respondents has contended that

the appellant was posted as reader WIth civit ]udge -1, Buner, that dunng his

the habit of absentrng himself from hrs ofﬁdal duty and a complalnt was made Dy

AL ractum of the appellant rllnegs and the appellant wias suspended from service

e e jthe then civil Judge to the then drstnct & sessron judge, who called hls explanatlon '




{ byt reply 50 furnlshed by the. appellant was not found Satrsfactory and he ordered
\lnqulry into the allegatrons that Addltlonal District & Sessron Judge-l was
appotntedas authorrzed orﬁcer who charge sheeted the‘appellant and-staternent ‘

: of allegatton was" Sarved upon him and semor cml judge was appornted as inquiry
officer, ‘who conducted lnqulry and sent-his i lnqulry report to the aurhonzed ofncer,

that' the authonzed ofncer concurred Wlth the recommendatrons of the rnqurry

ofﬂcer and recommended lmpOSIthH of ma]or penalty Wlthln the meaning of Ruie- |
(1)(8) of E&D Rules 1973 that the Drstrlct & Sc:SSlOl‘l Judge transferred the_
appellant from, the court of Civil Judge ‘1 to hrs own offlce and on assumption ofi
charge tha appellant aga.n started absentlng himself. on. one prete,<t or the other,;
that his explanatlon was called tlme and agaln, that- the appellant subinitted
medl(:al pres rptlons advrsrng the appellant for bed rest however there was no
appll tlon wrth any of the medlcal prescrlphon that the appellant was advrsed to
\ /J\l‘l appear ‘before-a standlng medlcal board, however the appellant did not comply
with the orders and wrllfully defied thé same; that the |nqu1ry ofﬁcer recommended:
. the appellant ror |mposrtlon of. ma]or penalty within the meanrng:. of rules ibid, to |
which the authon.ced officer also agreed that the appellant remained lndulged in
malrgnlng |ntagnty or the ]udlual ofﬂcers by sendlng text massages and past
lftory of the appellant is reﬂectlve of frequent departrnental |nqurrrec and‘
dlsuplmary actlons taken against him, some: even conveyed to Peshawar hlgh
court that the appellant remarned a permancnt headache for the whole local set
up throughout his service career and he pard no heed to his ofncral responsrbllltles
| ab:ented hImbElT from otndal duty unabated on one pretext or. the other and hlS
overall conduct was totally unbecornlng of a responsxble ofﬁual that due to his
leaat anterest in hrs }ob and contemptuous behavror toward his colleagues and

FSTED .superrors no ]udidal otncer would accept hlm for duty, ,that as a result of the

above mentloned two told departmental proceedrngs and concurrent

..i i:vr

i ecommendatrons of the lanlry officer and authonzed ofﬁcer in both the above

4N ta\ S

cases and takrng a lenrent View, the official was compulaory retrred from. servic



: @) Y
- / 04.‘ . We have heard learn_red counsel for the parties‘ and have; perus_ed the
mrecord. e | | |
- 05. RECOl'dlIch‘:alb thot the appellant .was posted as Rcader with CdVli Judge-1

Buner and Whllc pcrformlng hrs duty as reader, the tussle betwl:en hum ‘and the .
cr\/ll judge erupted on lhe isste of mlsplacement of court management file, upon
which thl. civil Judge abused the appellant in court and or dered him to get out of
‘court Record would suggest that such mrSplaced ﬂle was’ later on found -
somewhere else but dlfrerences between thTm went worst when the appellant
psubmltted a complalnt agalnst ‘the behavror, of’ crvrl ]udge-l to the lel:llCt &-
‘Sessron Judge on 24-09- 2010 In retalratron | the crvrl ]udge-l a|_>0 submitied a
complamt agerln,t the appellant on 02- 10 2010 to the dlstrlct & se551on 1udue
. folloy éd/by another letter dated 17 -02- 2010 complarnlng agalnst the mlsbehavror
/l\\r\“/of the appellant Slnce dlSClpl nary proceedmgs were already in progress aqamst
the appellant on first cornplarnt dated 02-10- 2010 of the crvrl Judge 1, hence hlS:
second complarnt was also reterred to the authonzed oﬁlcer i.e. the addltlonal '
district & sessron ]Udgt.., who was made authonzed by the distrlct & session ]udge 3
to proceed agamst the ppellant No heed was pard upon the complalnt of the
appellant but whlle consrdenng the complamt of the Givil Judge 1 the appellant
-was suspended from service vrde order clated 20 12- 2010 and charge.
sheet/statement of allegatlon was served upon the appellant on 03-01- 2011,
whereupon he was chargcd on account of absence from duty with effect from 07- |
12-2010 to’ 20 12-2010.and hlS salary was also stopped vide order dated 18-01- .
2011 The appellant responoed to the charg° sheet vide letter dated 11 01-2011
supported wrtn medlcal prescriptlon and bed rest advrsed by doctor with pleadlngs

that he was sufferlng-frorn typhord and was unable to -attend to his duty with'a.

PRSI further stance ‘that the appellant had already submltted Ieave appllcatlon to the ‘

concerned ofﬁce alongwrth his: medlcal prescrlptlons Placed on record is statement
IR .
wsiciing

Lphing o Mr Shah Rawan Superrntendent Sessron Coun Buner, whu.h would testlfy the

A
-




" bLbl’TllelOl’l of his leave applrcauon in tlme alongwith his medlcal pre:cnptlon for
bed rest for the mentroned penod of absence To thls efrect the lnqurry SG
* conducted by senior crvrl ]udge submltted its report on 10 02T2011 and contents of N

the report would reveal that stance of. the appellant regardlng his lllness was not

accepted and hls abnence was termed as gross rnlsconduct and negllgence

06. The appellant was also issued ’another charge sheet on'the éame date-l.e.

03-01- 4011 con tarnrng the allcgattons of mlsplacement of court managernent fi le,'
mlsbehavror wrth the crvrl ]udge-l dlsobedrence absence from duty and.' '
corruptlon to" whrch also the: appellant responded vrde letter dated 11- 01 2011
denylng all the allegatrons Another inquiry to- thrs effect was also conducted on |

-

the above allegatrons and the mqurry ofﬁcer submltted its report on 18- 02 2011.

Pcrusal : the mqurry report would suggest that the appellant was ernerated of

\1\\ L/st of the charges and he was held gurlty only for mleE:haVlOl‘ o . ;

)

07. ) In pursuance of the both the rnqulry proceedlngs Uﬂdbrtal&dﬂ‘
: srmultaneously, the ‘authorized orﬁcer le addrtlonal dlstrlct & sessron Judge _
recommended tlre appellant for maJor penalty of removcrl from servrce vrde his
leport eubmltted on 01-03- 2011 and based ‘on such report ﬂnal show Cause notice
was ser.ved upon the appeliant on 11-03~2011 and he was ultrmately awarded with
major punl:hrnent of cornpul;ory retrrement from servrce w1th errect from 1‘1 00~
2011 vrde ordcr dated 06-08- 2011 ‘We have notlced that the disciplinary
proceed:ngs were lnltlated agalnst the appellant UpOn annoyance -of the civil
]udge 1 who Waa his, lmmedrate boss and such annoyance turned lnto a personal
grudge, when the appellant enraged the crvrl judge l by Submlttmg a complalnt
again:.t hrm to the dlstrlct & sessron Judge regarding hIS d:egrace in. Open court lay

the crvrl Judge concerned hence the whole proceedmgs in: the first place, can. be

termed as vengeance lnﬂrcted in retalsatlon havrng no value in the eye of law and

< ,f; s om this score alone the lmpugned orders are lrable to be set at naught Record

PP enaden nol

reveals that after the occurrence the appellant was’ sub;ecred to dlSClpllﬂal’Y |




\ﬁ‘ oce drngs on dlnerent accounts at a tlrne hls salary was stopped as well as he’

-was suspended nom servrce In a manner, he was bomt;ardecl wrth penaltres.
before due legal process wa 'taken Wthh smacks mala:ﬁde on“ part; of the
respondents The appellant vvas served with two charge sheet/statemenc of °
allegatrons and two lnqulnas were conducted agarnst hlm, but both the lnqumes
were ‘found to be fact-ﬁndrng rnqurres where the appeliant was not assooated |
with proceedmg.s of the lnqurry, nor’ he was afforded opportunrty of derense,
whereas the Supreme Court of Paklstan in ltS ]udgment reported as 2008 S\,MR
1368 have held that in case of |rnposrng ma;or penalty, the pnncrples of natural- |
]ustrce tequrred that a regular rnqurry was to be conducted in the matter and

opportunlty CVdﬁense and -personal heanng Was.to be provrded to the civil

servaw eeded agalnst otherwrse crvrl servant would be condemned unlieard

\r/l/ma]or penalty of drsmlssat frorn servrce would be rmposed upoen him erltout"

R If wyxe
by TVt

adoptlng the requrred mandatory procedure resultnng in manlrest ll’l_]LlSthe

- 08. In both the lnqurrcs statement of wrtnesses have been recorded but hot |n
presence -of the appellant nor the appcllant had been afforded opportunrn/ to .
Cross- examlne such wrtnesses sklpplng g mandatory step in dlscrpllnary .
proceedlngs as prescnbec in law,. thus depnved the appellant of hls lawful right,

whlch was nol. warranted: by law Rellance Was placed on 2002 bCMR 433 2012
PLC (CS) /28 and 1997 S C M R 1073 In. both the lnqumes amongst S0 many.
allegatnons le/eled agalﬂbt the appellant only the ailegation of, rnlsbehavror and

abs:.nce was stated to’ be proved The ailegatlon of rnrsbehavror is factual in
nature for Wthh another lnqulry was requrred to be conducted . prove such
charges ‘but statement ot the complamant berng crvrl ]udge was consrdercd,
enough which- however was not warranted In case of absence the appellar it had
already submrtted hrs appllcation alongwrth medlcal prescnptronSrand bed rest,

whrch is evrdent from statement of the supe1 rntendent of sessron court placed on -




,!\\'respOndents as leave on medlcal grounds carnat be refused as. per leave rules,

. l . M
even otherwrsc. absence on medlCal grounds w:thout per massnon of the COITIPL.t&.nt

authorrty does, not constitute an act of gross mlsconduct cntalhng ma]or penalty

Rellance is placed on 2008 SCMR' 214, Smce the respondents-were lnza bllnd fury,'

hence constltuted a medlcal board for venﬂcatlon of hls medlcal prescrrptlons and

hrs checl\ up ascertam genumeness of hlS clalm It is: very rare that upon |
submrssron'of medlcal prescrlptaonfor grant of leave on medlt.al grounds, the
"appellant IS sub]ected to appear before a medlcal board and in the lnstant case;
his referral to the medlcal board is based on malande, as rererrlng hlrn to mcdlcal :

bOard was not expedrent The medlcal board submitted its report on 17 01-2011,

‘whrch was 51gned only by a med:cal offi cer and which was ob]ected by the .

appellanty/anolher Ietter dated 03- 02 2011 was. manlpulated which was

. signeg by three rnembers, whlch raises susprcron that respondents were bent upon

Y\‘t/removrnq the appellant frorn servrce at any cost whlch however was not

c. . ." 2 . 1
warranted e ,

.09'. Addltronal Drstnct & bessron Judge in the capadt/ as authorued oificer,

. after perusal of both the inquiry reports had subrnlttecl hlS report to the authorrty

Rl Y !"‘*‘1-

q -.:u.z.‘b

Saidyse

) ‘tai. w.exam

rneanank

e st

wrth recommendatzo‘n of award of maJor penalty upon the appellant- and the
authority vide or der dated 06 08 2011 aWarded major punrshment of compulsory

retirement upon the appellant Perusal of the rmpugned order woulcl reveal that

since the mrsconduct was not so grave— which could 3ustlfy lmpOSlthl’i of ma;on

penalty, hence ln order to _]UStlfy thelr stance, the respondents had prOJected the
appellant with a tarnted past whereas oh the strength of Pl.] 2005 Tr C (ServlceS)
107 and PLJ 2016 Tr.C, (Servrces) 324 rt cannot be made arground for aWardrng. '

penalty to a government servant Purpose of deter rent punrshment is not only to

~ malntarn bala"rce wrth the gravity of wrong clone by a person but also o mal\e an

ple foF others as a preventlve measure for reformatlon of socxety Concept of

minor penalty in law was to make an attempt to reform the rndlvrdual wrong doer.




f- . A

A in Semce matter e,ctrerne penalty for mmor act depnvrng d' person from right or
eamlng would defeat the reformatory concept of punlshment in admm:srrarlon of

]UStICE Rellance is placed on 2006 S5C M R 60

10, We are of the consrdered opmron that the appellant was not treated in
aecordance wrth law and was unlawrully awarded wrth ma;or punrshment uf .
compulsory retlrement from servrce.ln a re[vengeful manner, “which howe\/er was
‘not erranted The charges of mrsbehavror and sendrng threatenmg message:. to
civil 3udge -1 were not pr oved agarnst the appellant by the rnqurry afficer and so

- was the ailegatton of absence Wthh was nelther S0 long nor wrllful it howev er
was noted that leeve on medlcal grounds was 1nlt1ally granted for three days by
the civil judge 1 but later on when the tussle escalated the rernalnmg leave was

, rerused All the actions’ of respondents were based on malaﬂde only to penalize .
: the appellant for lodgmg complarnt against hlm to the dlotl’ltt & sessian ]udge and.
it cari eesdy be mfer red that drscaplrnary proceedrngs agamst the appellant were
based -on personal grudge whlch was. n0t warranted In view of the srtuatlon the
instant appeal is accepted The lmpugned orders dated 06 08-2011 and 16 11~

2015 are set as_lde and the app_ellant IS r,ejrnstated ln service wrth all’ back benefits. .

Parties are |eft to bear the_irown costs. File be consigned to. re_cord'room.

* ANNOUNCED -
125.01.2022
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OF DISTRICT & SESSIOMNS JUDGE/ZILLA Qazi,
BUNER

E-mail: dsjbuner@vahoo.com

. Ph:+92-939-510434

. Fax:+92-939-512162

o, /DSJ, Buner

~|){s'tec_l 3t Buner the

ORFICE ORDEK

In continuation of this office order beuring No.1635-39/dsj/Buner
dated 25.06.2022, and in the light of Judgment dated 25.01.2022 of the
Hon’ble Khyber Pakhtunkhwa Service Tribunal Peshawar, in Service

Appeal Nq.41/2016 as well as order dated  29-11-2022, paésed in

Execution Petition No.212/2022 and subsequent letter No.01/Admn
. dated- 02.01.2023  of the Hon’ble Pesﬁaw,ar High Court, Peshawar,
Mr., Zdbair'Ahmad, is conditionally reinstated in his service as Senfor
Clerk, with all back benefits, subject to final decision of the Hon'ble
Apex Court in the pending CPLA NO.264-P/2022 and subrmission of
undertaking by the ofﬁéiaj in respect of refund of arrears, |

decided against him.

aq Nawaz)

District & Sessions Judge/ZQ,
Buner at Daggar. 6’/ 4
“No.0f- § /DS)/Buner Dated Daggar the, ©2 /012023,
>‘ _ Copy forwarded for information to; s
3

1} The worthy Registrar, Peshawar High Court, Peshawar wir to their good
self letter referred above. -

2) The worthy Regisirar, Khyber Pakhtunkhwa Service Tribunal, Peshawar.

3) The learned Senior Civil Judge (Admn) Buner.
4) The District Accounts Officer, Buner.
5) Mr. Zubair Ahmad, Senior Clerk.

6) Office copy for record.

District & Sessions Judge/ZQ,
Buner at Daggar. ,
/e







Miority List

nD |
N “

13.05.20190
“Refer to “Civil Servants (Seniority) Rules, 1993” 2., 3.(a)(b) (ESTACODE page No. 253)

0 "%'?‘;ea'dérs, AssiStanté, ‘Séni'cj‘r: Clerks & Junior C

P
I2I'KS

DATE OF .
DATE OF 17 : PROMOTION / TOTAL
s. NAME OF PRESENT | PRESENT | ENTRYINTO || APPOINTED CHARGE PROMOTED | | prornop | DATEOF | QUALIFI- SIGMATURE
NO. OFFICIALS POST SCALE | GOVERNMENT INBPS | TAKEN TOTHE | . AS  ERVICE BIRTH | CATION | DOMICILE | OF THE
| SERVICE PRESENT ® : OFFICIALS
[ ‘ GRADE -
’ 14,03.1985 Jr.Clerk -
1. | Muhammad Hussain Assistant 14 29.05.1980 01 01.07.1994 Asst 30 yts 06.01.1961 " BA, LLB Buner
I A : 15.01.2000 5.G : ‘
2.} zamin Ty Cil Nazir 14 17.06.1977 01 PRERren o 3ys | 13.03.1952 FA Buner
3. | Bakht Waii Shah Reader/Asstt 14 18.04.1990 o1 gz;gﬂggg i;'sct 20ys | 20.02.1971° FA Buner
05.12.1993 jr.Clerk
4.+ Sherin Zada Reader/Asstt | 14 07.04.1985 01 01011905 b 25yrs. | 02.02.1961 BA Buner
11.11.2003 Asst .
| 5. | Tbrar Hussain Senior Clerk 09 - 14.02.1996 07 14.02.1396 . 5r.C 14 yrs 28.04.1967 BA Mkd: Agency
——]__ 6. | Zubair Ahmad Senior Clerk 09 21.09.1994 05 15.02.1296 Sr.C 16 yrs 30.09.1975 BA Charsadda
7. | Ghulam Ghani Serior Clerk | 09 17.0£.1994 0t e rdlee | goyrs | 15030967 | - ssc Buner -
3. ] Abcul Akbar Senior Clerk 09 14.02,1396 a5 11.11.2003 sr.C i4 yis 18.10.1972 MA, LLB Buner
79, | Said Wahid Shah Senior Clerk 09 15.02.1996 0s (09.03.2005 . sr.C 14 yrs 20.05.1972 BA Buner
. 26.01.1995 Daf
10.-| Razi Mutk Senior clerk 09 15.01.1994 0t 15.01.2000 Ir.Clerk 16 yrs 20.04.1972 $SC Buner
_________ L 16.06.2007 sr.C
. 1 —_—
11| Sher Qayum Junior Clerk 07 | 01031954 01 62:32:%233 ; rzferk 16 yrs J1.07.1975 FA Buner
17 AzamAl___ .| Junior Clerk 07 | 18.05.2000 a5 — - - 10ys SE 031572 = o e
13. ] Mustafa Kamal Junior Clerk 07 ' 18.05.2000 05 - - 10 yrs 10.05.1968 BA Buner T
14. | Ali Abbas Khan Junior Clerk 07 19.01:2004 05 ) - 6 yrs 03.03.1983 BA Buner
15. | Nazar Muhammad Junior Cierk 07 19.01.2004 65 - - 6 yrs 05.04.1975 BA Buner
16. | Muhammad Naeem Junior Clerk ! 07 09.03.2005 Q5 - - 5 yrs 10.10.1983 MA Buner
17, t Munammad Hasham_|| Junior Clerk | 07 | 09.03.2005 05 - - 5 yrs 02.01.1983 FA Buner
18,1 Salim Khan Junior Clerk 07 _ . 09,03.2005 05 - i - 5 yrs 20.05.1979 BA Buner _,
19. | Ahmad Gul Juniar Clerk 07 T 09.03.2005__ | os - L Syrs - 20.04.1982 FA Buner T
{1720, 1 Habib Gul Junior Clerk o7 i 09.03.2005 05 - i - 5 yrs 06.02.1977 FA Buner
- 2% Sher Ahmad Khan ___ji Junior Clerk | 07  * 06.03.2000 01 __09.03.2005 Ir.Clerk 10 yrs 02.02.1987 SsC Buner
22 i Shaheen Wahab___ Il JuniorClerk 3 07 T opsos2000 o f o1 . 09.03.2005 Jr.Clerk 10 yrs 20.05.1977 FA Buner Bl
23. i Said Muhammad____|| Junior Clerk 07 1 30.04.2004 _ ETA R 6 yrs 25111974 | FA Burer
4. :.l\lg_s_ller_ [t ' Junior Clerk 1 07: 16.06.2007 05 B - P 3 yrs 03.05.1988 FSc Buner
i Gui Junior Clerk | 07 . i 30.04.2004 _fy _ __0L B : - 6 yrs 2.2.1980 BA Buner
Junior Clerk i a7 - £1.11.2008 07 - - ! - 2yrs ! 141988 | Se Buner




DISTRICT JUDICIARY, BUNER. AS PER DIRETIONS O

TENTATIVE SENIORI'I‘Y LIST OF SENIOR CLERKS (BPS-14) OF

F PESHAWAR HIGH COURT. PESHAWAR LETTER NO.15149/SDJ/HRW/ADVIN DATED 08/11/2022,

SUBJECT TO FINAL DECISION OF THE HON

"BLE APEX COURT IN THE PENDING CPLA NO.264-P/2022.0F THE OFFICIAL AT SrNO.1.

T DATE OF 157
S.# |  NAME & QUALIFICATIONS DOMICILE BIRTH/RETIRMENT roST covenmenr | PRetENT POSITION, PRESENT POSTING Y.
. SERVICE "‘r” 5
e ior Clerk: 15/02/1996 i
\ Mr. Zubair Ahmad 30/09/1975 | Senior o Digitization Cell Sessions Y1y
L Charsadda | Soipgp035 | (BPS-L4) | 21/09/19%4 o cer Court, Buner ) @L’/ o
. A _:/ .
Said Wahid Shah . 20/05/1972 Senior Clerk 09/03/2005 bggh 5 2
12 | Bap#00274544) ElaiBuner | 19052032 | (BPS-14) 15/02/13%6 Record Keeper |\, st AN
N Razi Mulk Bajkata, 20/Q4/1972 Senior Clerk [ 16/6/2007 |
3. | 5sc(P#00274830) Buner 19/04/2032__| (BPS-14) 15/01/1934 Reader to SC)(Adrhn) i\l
Sher Qayum 01/07/1975 | Senior Clerk 20.05.2010 _ 10
4| EA(P#00275175) Rega, Buner | 30062035 | (gps-i4) | OO Mkitidatdenin /‘K% o
Senior Clerk
© | Azam Ali ; 25/03/1972 ! 20.05.2010 At the Disposal of C)
5. FA(P#00274812) Karapa,Buner | 546275032 (BPS-14) 18/02/2000 , Totalai, Buner
Mustafa Kamal Shalbandi, 10/05/1968 Senior Clerk 20.05.2010 ] o
6. | ga(p#00274229) Buner 09/05/2028 | (BPS-14) 18/05/2000 Muharrir to CJ-v REPREN
Al Abbas Khan Amnawar, 03/03/1983 Senior Clerk . 20.05.2010 e ah
7. | BA(P#00273641) Buner 02/03/2043 | (BPS-14) 19/01/2004 Reader to SCI()) Buner R0l
o 05/04/1975 Senior Clerk -
Mr.Nazar Muhammad Chinglai, Buner y . .
8. | ga(p£00272854) 04/04/2035 | (BPS-14) 15/01/2004 11/02/2017 Reader to CJ-Totalai
14 | MrMuhammad Naeem gi‘rll’:r“" 10/10/1983 ?g;is"_;%e‘k 09/03/2008 Muharrir to D&S) Buner
© | MA (P#00273628) 09/10/2043 22/06/2019
Mr.Muhammad Hasham 02/01/1983 Senior Clerk 9 On leave'
10. FA (P#00273632) Chanar,Buner 01/01/2043 (BPS-14) 09/03/2005 21.11.2020
Mr. Salim Khan Bajkata, 20/05/1979 Senior Clerk Reader to DSJ, Buner
11 | Ma(00273236) Buner 19/05/2039 | (Bps-14) | 02/03/2005 15.01.2022 :
Mr. Ahmad Gul Senior Clerk Care Taker Sessions Court, )
42, | BALLB (Diploma in Crim} grfnbe‘;“a ?g;gjﬁgf‘é (BPS-14) 09/03/2005 15.01.2022 Buner & 3
P#00273585 ., A >
Mr. Habib Gul, Ghazikhanai, | 06/02/1577 Senior Clerk Acting Stzno to Civil Judge- i ) ;
13. | pA(P#00273088 Buner 05/02/2037 (BPS-14) 09/03/2005 15.10.2022 V. Bumer p/ 7.
. f 'L/’

A o/ 2 7Y

=5
L X
District/&

sions judge,

Buner at Daggar.



To

REGISTRAR, PESHAWAR HIGH COURT,
PESHAWAR. |

THROUGH: PROPER CHANNEL:

SUBJECT: APPEAL AGAINSYT THE LPC MINUTES

DATED15/10/2022 AND PROMOTION ORDER/
 NOTIFICATION DATED 15/10/2022. WHEREBY THE
JUNIOR OFFICIALS WERE PROMOTED TO THE
POST OF ASSISTANT BS-16. WHICH IS ILLEGAL
AGAINST LAW AND FACTS. '

PRAYER:

THAT ON  THE - ACCEPTANCE OF  THIS

- DEPARTMENTAL APPEAL, IMPUGNED PROMOGTION
ORDER AND DPC DATED 15/10/2022 MAY PLEASE BE
SET-ASIDE AND THE APPELLANT BEING SENIOR
MAY ALSO BE CONSIDER FOR PROMOTION TO THE
POST OF ASSISTANT (BPS-16) FROM HIS DUE DATE
‘BEING  ELIGIBLE WITH ALL BACK _“AND
CONSEQUENTIAL BENEFITS.

RESPECTFULLY SHEWETH:

FACTS: : - o

- 1. That appellant was appointed as Senior Clerk in the year 19996 vide

order dated 12/02/1996. The appellant work: with full zeal and zest
(Copy of appointment order is attached as Annexure-A).

2. That the appellant was compulsory retired from the service vide order

dated 5-8 —20// on baseless allegation. The appellant challenge the
same in KP Service Tribunal Peshawar in appeal no:_ 1, / 2474

)

~ which was accepted by the Hon'ble KP Service Tribunal vide

judgment dated 25 o) ~2.23and the appellant was reinstated into
service with all back and consequential Benefits, (Copy atiached as
Anncxure-B).

. That in compliance of the judgment the appeliant was reinsiated inio
-service. The appellants came 1o know that the deptt: conducted DPC
" for promotion on 15/10/2022. The appellant file application for

provision of DPC, the Copy of IDPC was not provided to appellant but




the promotion order of junior official was haaded over 1o the appelland’
of same date. (Copy attached as annexure-c).

4. That the appellant was senior most senior clerk which is evident from
the seniority list of 2010 (which is issued before the termination order
of the appellant) but the appellant was ignored despite the fact that the
appellant was reinstated by the KP Service Tribunal Peshawar with all
back and consequential benefits. Hence, the appellant aggricved from
the impugned promotion order file this departmental appcal on the
following grounds amongst other. (Copy attached as Annexure-Iy &
E). " '

GROUNDS:

-~

A.  That the impugned promotion order daved 15/10/2022 is against
the law, facts, norm of justice, material o record, therefore sot
tenable and liable to be set aside.

B.  That the appellant is senior most and was placed at the top of
the seniority list of 2010, and afier reinstatement with all back
and consequential benefit again gol his position in seniority list,
therefore liable to be consider for promotion. But the appellant
was ignored which is against the norms of justice. '

C.  That the appellant is discriminated as the appellant was
appointed as senior clerk in 1996, junior official whom were
promoted 10 the post of assistant was promoted to the post of
senior clerk on 2003 and 2005 respectively. Hence the appellant
is senior most than the promoted officials. Copy of orders is
attached as annexure-F,

D.  That inaction and omission of respondent department, not 1o

' consider the appellant for promotion is against the spirit of
section-9 of Civil Servants Act,1973 and service rights duly
protected under the Civil Servants laws.

E.  That the appellant has more than 26 years of service and senior
' most forester and depriving him from: his legal right of
promotion by promoting other official illegally will also affect

his promotion chances in future, '

F. That the appellant is not wrcated according to law and rules and
- will keep deprive from the benefits of promotion by promoting :
blue eyes person.




H.

~ That the apex Court has already clearly held in case of Aniui™

Yurab (PLD-2013 Suprene Court Page No. 195) that.matier of
tenure, appointment, posting, transfer and promotion, of service -
could not be dealt with in an arbitrary manner but could only be
sustained if it was in-accordance with law. Whenever there was
statutory provision or rules or regulation of government the
matter of appointment of Civil Servants that must be followed
honestly and scrupulously and discretionary must be exercised
and structured, transparent and reasonable manner, thus the
verdict of the Honorabie Supreme Court fully favours the
appellant’s case.

That according to fresh amendment the éppellant has the right
to promoted with his due date i.e when the junior to the
appellant was promoted.

That the appellant has not been treated and accordance with the
law and has been discriminated because his other colleagues
and juniors to the appellant have been promoted and ignored
the appellant despite of having seniority eligibility and post of
availability. ) )

It i3, therefore, most humbly prayed that the impugned
promotion order dated 15/10/2022 may please be sel
aside and consider the appellant for promotion from his
due date. o ' '

Dat:?:/b_-//—§_.o&§ : Yourf\Obedientky,
| , . Seni etk Muhammad Zubair

O/o the District & Session Judge Buneer,
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