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BEFORE THE WORTHY SERVICES TRIBUNAL KPK,
PESHAWAR

pakhtulhwa

..I_N_ Khvber eTl’ibﬂ“«al

K[ervic

Service Appeal No. 946 / 2019, Srary Mo j _;2,112

Decided On: 02/02/2024 M
-0
pated

» Akhter Hussain S/O Abdul Khaliq Khan R/O Regi Aftezai, Peshawar, @
Ex-Look After Superintendent at Pakistan Forest Institute, Peshawar.
ceernse. Petitioner

-

VERSUS

1. Government of KPK through Secretary Environment Peshawar.
2, Secretary to Government of KPK, Establishment Department Civil
Secretariat Peshawar.
3. Director General, Pakistan Forest Institute, Peshawar.
ceiesese .Respondents

Civil Miscellaneous Petition for implementation of the

Judgmént / Order dated: 02/02/2024 of this Honorable

Tribunal.

Respectfully sheweth:-

The Petitioner submits as under.

That the petitioner being appellant filed appeal in respect of his promotion to the
post of superintendent BPS-17 which was contested by the respondents & after
hearing arguments, this Honorable Tribunal allow the appeal of the appellant vide
Judgment / Order dated: 02/02/2024 through which the impugned order dated:
27/05/2019 was set-aside & the case was remanded to the respondents to put the
same before Departmental Promotion Committee (DPC) with the direction to
consider the case of notional promotion of the appellant under the rules invokes at
the occasion before his retirement.

(Copy of Appeal is Annex “A” while Copy of Order dated: 02/02/2024 is
Annex “B”) ' )

That the petitioner submitted above order of this Honorable Tribunal to the
respondents but they refused to implement the same but thereafter on 17/04/2024
the petitioner submitted an application along with order of this tribunal for the
implementation of the same which is refused.

(Copy of Application is Annex “C”)

That the respondents are bound to implement the order of this Honorable Tribunal
& canhot refuse the same.

That the respondents are willfully floating & violating the above order as such needs

* to be proceeded against.



5. That another similar case of Lakhkar Khan on the same post is already considered by
the DPC & he has been given notional promotion through court order, as such the
petitioner is also entitle for the same & the respondents cannot refuseit.

It is therefore most humbly prayed that on acceptance this petition,
the respondents be directed to implement the order of this
Honorable Tribunal in letter & spirit without further delay. |

Dated: 25/04 /2024 - R \ M
. o oy
» etltlé _
THROUGH y

SAIFULLAH KHALIL (SR) @
Adv, High Court Peshawar
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BEFORE THE WORTHY SERVICES TRIBUNAL KPK,

PESHAWAR
 Civil Misc. Petition No. /2024
IN

Service Appeal No. 946 / 2019,
Decided On: 02/02/2024

Akhter Hussain
V/S
Govt of KP & Others

AFFIDAVIT

I, Akhter Hussain S/O Abdul Khaliq Khan R/O Regi Aftezai, Peshawar,
do hereby solemnly affirm & declare on oath that the contents of the instant

petition are true & correct to the best of my knowledge & nothing has been

concealed from this Honorable Tribunal.

Saifullah Khalil
Advocate, High Court Peshawar

\ \/v?’a/
DEPONENT

CELL NO:-0%¢0~$’ 8657239
CNIC NO:- (236l - {34 éco—F

Identified by:




Semce Appeal No' 44/5 .. ‘:'-'2019'..'-1 S ' ,

) . . [
- .. - -
. ., . .

1. Akhtar Hussain s/o Abdul Khaliq Kﬁen R/0 Reg1 Aitizai,
Peshawar Ex-Look After Superintendent &t Pakistan Forest ~
lnstltute Peshawar.

: 'Appellant . :

| * VERSUS o
1. povernment of K.P.K through Secretary l-nwronment Peshawar e
2. Secretary to Govt of K.P, K- Establnshrnent Department Civil. oo
'~ Secretariat Peshawar

3. D:rector General Pakistan Forests 1nst1ta=te Peshqwar.

Respondents ‘

| & 5-19 R
APPEAL UNDER SECTION 22 OF- SERVIIC!E TRIBUNAL ACT AGAINSGT
‘THE__ORIGNAL ORDER DATEDQ“B_IOSIZOW VIDE -WHICH  THE
"APPELLANT HAS AS MOT BEEN CONSIDERED FOR I’ROMOSSION TO B.P.S :
17 BY THE RESPONDENTS AND AGAINSGT THE JUDGMENT /ORDER .
DATED 01/07/2019 OF THE APPELLATE AUTHORITY VIDE WHICH
THE APPEAL OF THE APPELLANT HAS BEEN DISMISSED. :

\/,

L]
.

ON ACCEPTANCE OF THIS SERVlC! APPEAL BOTH THE IMPUGENEQ
ORDERS MENTIONED ABOVE MAY VERY KINDLY BE SET ASIDE 'AND . !
THE _APPELLANT MAY VERY KINDLY BE ORDERD TO BE PROMOTED
TO.THE POST OF  SUPERINTENDENT EPS 17 FRON—(JAN;ZOE ALONG

WITH ALL BACR °!' NEFITS _TILL 19/01/2019( DATE OF _HIS.
RETIREMENT) ' ;

Respectfully Sheweth:" ,
The Appellant submits as under:. - -

1. That the Appellant joined the Department of the Respondents as Lower

Division Clerk on ﬂlﬂﬁ 1998 and thereafier the appellant was promoted:
from time to time and on 25/01/2001 the appellant was promoted on the



’: . : ] :l-- ' ﬁ’
yost of Assistant on BPS 14. (Copy of qffi ce ordér dated 25101‘120@1@& |
anfhexure A.) . Cn R

- e
-

~ 2. That vide office order date 28/09/201631'he éppellant was .upgrade from .
.. BPS-14 to BPS-16.( Copy of office -order _uiatgﬁ:Zﬁ‘iI;QQ(gg‘l 6-is annexure

e

- 3,  That vide office arder date 13710/ 201 6 bay of the appéllant was f‘ixe'd. .

in BPS-16.( Copy of office order dated- 13/10/2016 is annexure C) .

4. That there after vide office order d¢ ted 6/4/2017- the appellant was- .
-+ given Look after charge of the post of superintendent pPS-17 and since the
appellant ‘ - o U
 Was serving on the said post and perforining the duties of superintendent :
" on BPS-17 but draw the pay of BPS-16. (CopY of office order dated
6/4/2017 is annexure D) . R

1
'

. 5. That befofe on his. retirement on 17/1/2019 the appellant filed aWr.i?c
~ Petition NO 3982-P/2018 against the Fespondents to place his case for
promotion before the DPC, which was accepted by the Hounreble High Court

peshawar vide order dated 11/12/18.( Copy of Writ Petition. anid order is
Annexure as E,E1 Respectively. . ST :

6. That two posts of superintendent‘ISPS- 17 were Lying vacant with the
Respondents since 201; 4 and the appellan’ was eligible to be promoted {0 the -
said post after performing 5 years’ service on BPS -16 as such the appellarit,

~ was entitled to be promoted on the said post.in the year. 2015 but the
I Respondents Delayed the matter on one or the other pretext. -

7. That in this respect the appellant filed a numbaers of applitatiohs to the

Resr~ndents but in vain(Copy of office order dated 6/4/2017 is annexure F) - ."
PEATE ’ ‘ . ' .
%‘”Tﬁdt“é’ﬁ‘ "ﬁ‘é*BfF‘é‘Eﬁ‘&‘ﬁ*&F}tﬁ’e“’—‘Fli"gﬁ;eatlrt"ff':asefiaf?theﬂappeuantmassput@m
"*befo;g.; the DPC who rejected the sam? vide erder dated 15/5/19 against
. which the appellant filed a departmental appeal on 30/ 05/19-which was
| dismissed vide order dated 01/07/19. Copy of the orders dated 15/5/19 and
01/07/19 are annexure G,H) ' -

e RS

. . 2v R .
" . . . .
x ..-.-a- s M= LI ) B s A A AR

.

Y9, That having no other alternate rem édy the Appellant impugns both the
judgments/ Orders before this Honourable Court on the following grounds’

intnr oliss w




17 and their refusal is agalnst the Law al e Rules hence untenable

B. That the’ appellant has a vested ngt it-to be promotea to thepost of. .
- 'BPS-17 from-the year 2015 as the appellant is the post senior in the S
semorlty List for the said promotic»n, . : .

a |That the appellant is already perfopmng dutles at Look after duty on-
: ‘the post of ‘'superintendent BPS-17 and has also fiilfilled the-entire.
cntena for promotion as such entitled to be prornoted to the said post.

~ D.That'the Respondents are bound to. act. in accordance mth Law and
| Rules and cannot refuse the nghts of the appellant guaranteed by’ the
: Law and Rules.

E. 'frha't if the appellant is not promotid to the said 'post"the appellant- '
- well suffer irreparable Loss as the sail post is laying vacant since 2014.

F. That the appellant has already retired from service on 17/01/19 as
such he is entitled for promotion since 2015 titl the date, of retlrernent <
~ along with all back benefits. ‘
G. That Framing of Rules was the respon;ibility of the Respondents on th]S '

practice the appellant cannot be depnved from hlS vested -of
prometlon o s R

, H That even if the entire deportment: of the appellant was ‘on deputatxon. .
to the provincial Govt which is there after absorbed by it promotion to

the appellant cannot be refused keeping in waive the rule of estopple
and principle of Locus ponetentia.

A That during the absorption pened the Respondents have promoted-
' their employees, (Coples are annexure: . ) L

“ ‘.. \‘Z’ﬂ

J 'That any other points/ Grounds would be raised at “the txme of
g aagumtnts with the pnor penmssion of this Honsurable Cou .

ﬂn

FTT e
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‘ | A there: for most humbly prayed that on acceptance of thts
YT service appeal both the impug 16d orders mentioned above’ may
- very ktndly be set aside and - the appellant may very kmdly be

~ orderd to be. promoted to the: post of - supenntendent bps- 17
. fromjan,2015 along with all back beneﬁts '

fhate: 11 /07/2019 ST /
L . 'r\w’ SRR
. appellant ST

l

' Througn"

s Sa:f Ullah Khalil (Semor)

Advocate H]gh Coiirt” Pesﬁawar ,
mCERTlFlCATl: -

: Certlﬁed that no such hke servrce appeal has earlrer been ﬁled before
| thts Honourable Court for the same petrtror lers. q.

‘ : LT | . '. .AdVOC'ate'."
LIST OF BOOKS: _ B o
1. Book of Services Law : , Ceriiitof o
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Scrvicc Appeal No.946/2019

BEFORE: MRS. RASHIDA BANO. ... MEMBER()
MR. MUHAMMAD AKBAR KHAN... MEMBER(E)

AkhtarHussain S/o Abdul Khalig Khan R/o }{egiA&izé.i, Peshawar Ex-
-Look after Superintendent at Pakistan Forest Institute Peshawar.

.. (Appellant)
VERSUS '

Government of K.P K through Sccretary Environment Peshawar.

2. Secretary to Govt of K.P.K, }:slablnchmem Department Civil Secretariat,

Peshawar.
Director General, Pakistan Forest Institute Peshawar. '
. {Respondents)
* Mr. Saifullah Khalil ~
Advocate _ ... For appellant
Mr. Muhammad fan
District Attorney. _ ... Tor respondents
i \ or
Date of Institution...................... 16.07.2019 -
Date of Hearing........................ 02.02,2024
Date of Decision....................... 02.02.2024
JUDGMENT

RASHIDA BANO, MEMBER (I); Theinstant service appeal has been msmuted

the praver copled as below:

Yoy

under section 4 of the Khybcr Pakhtunkhwa bcrvu,c ]nbunal Act 1974 w1th

- ﬂe . ‘
“On acceptance of this service appé'ai both the impugned

orders may very kindly be set-aside and the appellant may AT

very kindly be ordered to be promoted to the post of . '
Superintendent BPS-17 from Jan, 2015 along with all backscn, i,/ i At etewe

g" i uaag

benefits till 17.01.2019. (Date of his rctxrcmcnt).” "“«"bhaWnr

2. Brief facts of the case as given in thec memorandum of appeal are that
appellant was appointed as Lower Division 'Clerk on 15.09.1998 aﬁd

thercafier, the appellant was promot‘éd to the post of Assistant on 25.01.2001.

-



*

‘Hw‘he post ol Assistant was upgraded from BPS-14 10 BlflS.-ié vide order dated |
28.09.2016. On 17.01.2019 the appeliant filed writ petition No. 3982-P/2018
againsf the respohdcnts to place his case for promotion before the DPC, which
\r;/as accept;:d by the Hon’b]é High Court Peshawar, vide order dated
11.12.2018. Upon the dircction of court order promotion case of the 'ap};ellam
was put before the DPC who rejected the same vide order dated 15.05.2019
ag‘ainst which appellant filed departmental appeal on 30.05.2019 which was
dismissed vide order dated 01.07.2019, hence the instant service appeal.
3. Respondents Were~ put on notice who submitted writfen replies/comments
on the appeal. We have heard the learned counsel for the appellant as well as
the learned District Attorncy and perused the case file with connected
documents in detail.
4.  Learned counsel for the appellant argued that appc].lant has not been
treated in accordance with law aﬁd rules. He further argued that the appellant
has a vested right to be promoled to the pos{ of Superintendent BPS-17 (rom
the year 2015 as the appellant is the senior most in the seniority list. That the
appellant had already performed duty as Superintendent and also held entitled
for the promotion of the said post. Lasﬂy, he submitted that appellant was
retired from service on 17.01.2019 as such he is entitled for promotion 'sin_cc
2015 till the retirement alongwith all back benefits.
5. Conversely, lcarned District Altorney contended that appclla‘nt had been
treated in accordance with law and rules. He fﬁrthcr céntcndcd that PFI Was:
declared as at;iz;clled départmeni of Environment and on 09.01.2018; all the
employces including the appellant were pro;/inciaiizcd u/s 11-B of the Khyber !
Pakhtunkhwa Civil Servants (Amcndn;cnt) Act, 2015. He further co%:tended
that due to devolution of PFI, all the éppointmcnts and prtomotion was 5@001)1@
defunc to the extent of PFI, théret‘ore, proniotiqn casc of the appellan.t could |

| E not be made. Appellant filed Writ petition which decided on 11.12.2018

1
'



e < (o -
L‘“/"wherem respondent -*’ e directe > the i ’ ~
. pondents were directed to place the promotion case of the
appellant before DPC, if he otherwise desérve'd to be:promoicd. His casc 'was
| placed before t.he DPC, whérein the committee con.sidered his case' and
observed that all the cmployees of PIl including the “appellant WCI‘(‘; on
deputation to Khyber Pakhtunkhwa province u/'s.' 10 of Civil Servants Act,
1973 as the appellant was‘ retired from service as federal government
employee on 17.01.201A9 whereas service rules of PFI were notified on
16.04.2019, therefore, the DPC did not find him fit for promotion a§-
Superintendcni (BPS-17).
6. Perusal of record reveals that ap'pc-llant was serving in
respondent/department after his appointment as lower division clerk on
Il5,09.l998 who was firstly promoted as Assistant BPS-M on 25.01.200:1
whose post wés upg_radcd,in BPS-16 vide order dated 13.10.2016. Appellant
was given look after charge of the post of superintendent BPS-17 on
06.4.2017. Appellant before his retirement on 17.01.2019 filed writ petition
bearing No.3982-P/2018 for placing his case fo.r promdtion before DPC ~which
was accepted vide order dated ‘i 1.12.2018 upon direction of High Court, case
of the appellant was placed. bcforé DPC on 15.05.2019 which was rcjected
and appellam was not consider for promotion on the ground all employees of
PF1 were on deputation to Khyber Pakhutnkhwa Province under Section 10 of
Civil servant Act, 1973. The appellant/official retired on 17.01.2019 on
superannuation whereas service rules of PF1 were ﬁotiﬁed on 16.04[.201:9 and
these rules are not applicabl;: to empﬁ)yces wh.o retired before notification of

the service rules of PFIL.

. . Kby o
province of Khyber Pakhtunkhwa, in the year 2011, but on account of {lOnes“l:v
framing of service rules by the Province, the appellant case for promotion was -~

3

-not considered. However, it is admitted fact that before framing of Provincial



4 .
O

-h‘Rulcs, the services of the appellant was governed by the previous rules framed

L

by the Federal Government. Under such circumstance, when the right of
promotion has accrued to thé appellant, when he was in service and that time,
the rules framed by the Federal Government were in field. He applied for his
promotion in terms of the rules z;\pplicablc lo him at that time, but with no
resporise, desbite directions of the High Court and stood retired from service
on 17.01.2019.
8. The record reveals that appellant had laircadyaltain'cd the status of a
permanent employee, absorbedemployee, on account of implication of law
before order of Worthy Peshawar Ijligh Court, Peshawar dated 1 1.12.201 8 and
~the Rules invogue at the occasion of judgment of Worthy Peshawar High
Court, Peshawar but theDcpértmentéi Promotion Comlﬁittee did not consider
the appellant's case in view of the same rules, which were the proper rules on
the subject. Therefore, the appeal in hand is accepted by setting aside the
: impugned decision of the Departmental Promotion Committee (DPC) dated
27.05.2019 and remand th¢ case to the DPC with direction ‘to consider the case
.Of notional promotion of the ap}:cllant under rules in vogue at the occasion
before his retirement accordingly. Co;e;ls shall follow the event. Consign.

9. Pronounced in open court in Peshawar and gzven under owr hands and

seal of the Tribunal on this 2™ day of F ebruary, 2024.

(MUHAMW&BAR KHAN) . (RASHI  ANO) |

Member (E) Member (J)
‘Date of Presentation of Application., 07r’ 9/ ZM
Number of Words.._... AL E— o .
Copying Fee / AP — -
Urgent - e s
Total % / . ;_ R ,l -

~ Name of Copyicat i_/
Date of Comploction of Cr.v;:j\'f_‘.v._%:z{ O & P

Date of iDelivily v -‘.w‘.,_,_,,....%?‘ﬁ.. 2 .
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esent.
J an leamed District Attomey for the xeSpondents pr i

I 1 3 O ’ ) J I

| |‘ O f) 4 . l ) [TAY, t ti}e

g@ | parties. Shakil
&?@' éﬂ?ﬁ“‘w ‘ 7 | )
ol | ' ' Rashida Bano
% \};}Q‘ (Muhammad Akt?ar Khan) . ( Member (1)
4&@ <. Member (E)

‘Kalccmlili:\!%f

ORDER
02.02. 2024 1 Learned counsel for the appe]lant presem Mr Mohammad Jan-

learned District Altomcy for thc respondents present..

2.~ Vide our detailed judgcmcn( of today placed on ﬁlc by setting

aside the xrppugncd decision of the I)cpanmcnta! Promotion Commitice

(DPC) datcd 27.05.2019 and remand the case to Ihe DPC with direction
to consider the case pf nol'lonal promotion of the appellant under rules

v in voguc at the occasion before hlS retirement accordmg,ly Costa shall -

follow the event. Consign.

3. Pronounced in open court in Peshawar and given under our

hands and seal of the T rzbzmal on this 2" day of February, 2024,

. ] :‘j
(Muhamy kb\f{%n) _ ‘I(Rashl Bano)

Member (E) - . Member ( N

T *Kaleemuliah
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