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Date of order )

FORM OF ORDER SHEET

Courtof -

Appeal No. 641/2024

‘Order or other proceedings with signature' of judge":w._ .
proceedings

- : | 3 ' s ‘,.,.._.i._ ' S

- : 0
99 /05/2024 The appeal of Mr. Muhammad Nabi presented

todaytnthﬂTﬂoorhAuhannnadlghauakJAdvocaui It is fixed
for preliminary hearing before Single Bench at Peshawar on
13.05.2024. Parcha Peshi given to the counsel for the

appcllant .

By the order of Chairman
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BEFORE THE KHYBFR PAKHTUNKHWA SERVICE TRIBUNA],,

- PESHAWAR.

W MO. 1202Y

Dated: 0G/0S] 1(2,9 Through

- M MNabi Vs GOVT. OF KPK & OTHERS

APPLICATION FOR FIXATION OF THE ABOVE TITLED@%&&/ AT

PRINCIPAL SEAT, PESHAWAR

. Respectfully Sheweth: -

That the above menticned ﬂ//zt%/ is pending adjudication before this
Hon'ble TribUnaI in which no date has been fixed so far.

. That according to: Rule 5 of the Khyber Pakhtunkhwa Service Tribunal

Rules 1974, a Tribunal may hold its ‘sittings at any place in Khybor
Pakhtunkhwa which would be convenient to the parties whcs

matters are to be heard.

That it is worth men’uonmg that the offices of all the respondents
concerned are at Peshawar and Peshawar is also convenient to the
appellant/apphcant meaning thereby that Principal Seat would be
convenient to the parties concerned

That any other ground WIII be raised at the time of arguments with the
permission of this Hon’ble tribunal.

_ It is therefore prayed that on acceptance of this application
the - . may please be fixed at Principal Seat, Peshawar for
the Convenience of parties and best interest of justice.

Appellant/Applicant

| NOOR MOHANMIAD KHATTLY,
ADVCIATE SUPREME COURT



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
- ' PESHAWAR. '
ServICE APPEALNo___ DY/ / 2024
MUHAMMAD NABI v/s EDUCATION DEPTT:
- INDEX
|s.no. | DOCUMENTS ANNEX | PAGE
Memo of appeal with affidavit | / 3
- 2. | Copy of the Appointment Order dated 19/12/2008 /f
3., | Copy of the order dated 09/09/2021 | B <
Copy of Departmental Appeal and Rejection Letter
4, |CopyorDen PP jectio cgp |
dated 05/09/2022 . L -F
.| Copy of grounds of appeal and order dated
5 Py Or g PP E&F |
30/10/2023 Q14
6., | Copy of the order dated 28/12/2023 G e
7., | Copy of départrﬁéntal appeal H 7L
~ 8.|. | Copy of the Duty Certificate I iz
9. | Copy of the judgment J [{ i
10 Vakalat Nama - | e *) 2
Dated: -04-2024 APPELLANT 4
THROUGH: / /
NOOR MUHAMMAD KHATTAK ,
ApVOCATE SUPREME COURT
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR,

ServiCE APPEAL NoO - é[{/ |/ 2024

Muhammad Nabi, Chowkidar (BPS-01),
GGPS, Sigloo Seo, Kohistan.

........................................ APPELLANT

VERSUS

1- The Director, Elementary & Secondary Educatson Khyber
| Pakhtunkhwa Peshawar.

12- - The District Education Officer (F), District Kohistan, Khyber,

'- Pakhtunkhwa 8 e

..................................... RESPONDENTS

APPEAL UNDER SECTION 4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED
ORDER DATED 28/12/2023, WHEREBY THE APPELLANT WAS
REINSTATED INTO SERVICE W.E.F 24/11/2023 INSTEAD OF
W.E.F. 9.9.2021- AND THE INTERVENING PERIOD W.E.F
09/09/2021 TO 23/11/2023 (805 DAYS) WAS TREATED AS

- EXTRA ORDINARY LEAVE WITHOUT PAY (EOL) AND AGAINST
THE INACTION OF THE RESPONDENT BY NOT DECIDING THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:

" That on acceptance of this appea! the impugied order
dated 28/12/2023 may very kindly be modified/rectified to the
extent of back benefits of intervening and the respondent may
'kindly be directed to treat the intervening period w.e.f
109/09/2021 to 23/11/2023 (805 days) period spent on duty
with all consequential back benefits. Any other remedy wh:ch

this auqust Tribuna! deems fit that may also_be awardm in
favor of the appellant. »

R/SHWETH:
ON FACTS:

1. _ That the appellant was appointed as Chowkidar in the respondent
department vide order dated 19/12/2008 after fulfilling all ths
legal & codal formalities required for the post. Copy of the

* Appointment Order dated 19/12/2008 is attached as
ANNEXUIE vuvisvsrsnrvsnsssrassssssesnvassvans cerenenanen W vevsemmasnsanvassnvanye A
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2. ¢ That after posting in GGPS Saglo Seo, Kohistan the appellant took

over the charge of his post and started performing duty with full
~ devotion.

3. That the appellant started performing his duty duite efficiently,
~ whole heartedly and to the entire satisfaction of his high ups.

4. - That astonishingly the appellant was compulsory retired from his
¢ service vide order dated 09/09/2021 without any lawful
_ justification and without fulfilling the codal formalities. Copy of the
- order dated 09/09/2021 is attached as annexure......c.coemenanes B

5. : That the appeilant filed departmental appeal against the order
dated 09/09/2021 to the respondent but was rejected by the
respondents vide appellate order dated 05/09/2022 without any
good reason. Copy of Departmental Appeal and Rejection Letter
dated 05/09/2022 are attached as annexure....oveivarcnecaranas c&D -

6. - That appellant feeling highly aggrieved from the said order as well
- as from the appellate order, filed Service Appeal No 1372/2022,
- which was decided appeal of the appellant in his favour vide
S . judgment dated -30/10/2023. Copy of grounds of appeal and
- Judgment/order  dated- . 30/10/2023 are attached as
AN XU s anernasanmsorsranssanessssyvussanasnnssassssasursssansussssannss E&F :

7. That the respondent department in compllance with the
Judgement of this Hon' ble tribunal has reinstated the appellant
vide order dated 28/12/2023 besides treating the intervening
period w.e.f 09/09/2021 to 23/11/2023 (805 days) as Extra
Ordinary Leave without Pay. Copy of the order dated 28/12/2023
IS attached 35 ANNEXUNCu.eirrrassrvesasirsnnasrasnararansserasasansnmnare G

8.  That although the appellant was reinstated in service however ..
remained aggrieved from the said order to the extent of treating
the intervening period i.e. w.e.f 09/09/2021 to 23/11/2023 (805
days) as Extra Ordinary Leave without Pay which is a impugned
one, hence preferred departmental appeal which yielded no fruit
despite lapse of statutory period of ninety days. Copy of
departmental appeal is attached as annexur....uceiassassinnas .H

L 9.  That now the appellant feeling aggrieved frorn the lmpugned -'
FiO order dated 28/12/2023 and having no other remedy but to file
the instant appeal on the following grounds amongst the others.

5
i
x

GéOUNDs:

A-  That impugned order dated 28/12/2023 as he was réins’gated into
service, but intervening period w.e.f 09/09/2021 to 23/11/2023
(805 days) was considered as Extra Ordinary Leave Without Pay




Dated: -04-2024 | APPELLANT

is against the law, facts and norms of natural justice, hence not
tenable in the eyes of law, and is liable to be set aside.

That appellant has not been treated by the respondent
department in accordance with law and rules on the subject noted
above and as such the respondents violated Article 4 and 25 of
the Constitution of Islamic Republic of Pakistan 1973.

That the Headmistress of the appellant’s school has issued Duty
Certificate to the appellant for good performance. Copy of the
Duty Certificate is attached as anneXure...covovariiveeerarinsminrevennns I

That, the respondents acted in an arbitrary and malafide manner
while issuing impugned order dated 28/12/2023.

That the impugned order dated 28/12/2023 is against the law and
precedents of the superior courts.

That as per judgment of the larger bench of this august trib'unalr,
if the civil servant is not gain fully employed during the intervening
period, then the civil servant upon re-instatement is entitled for
the grant of back benefits of the intervening pertod Copy of the
judgment is attached as ANNEXUT.uressansessrnsssnacanaic cereraneernie J

That appellant seeks permission to advance other grounds and

proofs at the time of hearing.

It is therefore, most humbly prayed that appeal of the
appellant may be accepted as prayed for, please.

(./_';a/(? /
THROUGH: -y
- Noor MUHAMMAD KHATTAK
ADVOCAT%SpREME COURT
UMAR FARGDQ MOHMAND
WALEED A !\(AN

MAHMOOD JAN :
ADVOCATES HIGH COURT

[

AFFIDAVIT

I, Muhammad Nabi, Chowkidar (BPS-01), GGPS, Sigloo Seo, Kohlstan, :

do hereby solemnly affirm and declare on oath that the contents of this
Service Appeal are true and correct to the best of my knowledge and

belief and that nothing has been concealed from this Hon'ble tnbunal

l_j ;“‘o
DEPONENT
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Endst: No. 6266-71

- Eg&d 093 i
OFFI(T OF THE EXECUTIVE DISTRICT O D|STRICT Oi'F!CER
LEIVIENT RY &SgCONDAR! EDUCATION, KOHISTAN

APPOINTMENT' ' '

-Consequent upon the recommendation of District Selection Committee of‘

Department Mr. Muhammad Nabi s/0 Jamdad R/O Sagio Seo, Kohistan. is hereby appointed ds
Chowkidar tn GGPS Sagleo Seo Kohisan against the vacant post in BPS-1 {Rs. 2980- 90 5670) DIL.S '
usual a!lowance as due and admisslble. under the ruies with |mmed|ate effect wthe interest of '

public service, subject to the following rcndstions

9

CONDITIONS: ' : . B
L .
2. NoTA/DAis allowed to him |

Charge report should be submltted to all concerned. -

His appointments is purely on temporary basis and !able to termunat;un at any tlme E

- without assigning any reason/notice.

He will be governed by such: rules & regulation enforced and as prescrlbed by the
Government servahts to which he belong.

. In case the above candidate falled to assume the charge of his post wlthin 15 davs, hEs'

appointment will automatically stand cancelled. - - o T [ .
He should not be allowed to take over charge if his age is less than 18~year5 and anove
35-years. ;
He should produce Age & Health Certificate from EDO Health Kohlstan before taklng OVEr '
Charge. . . :

-,'Executive Dlstrict Officer.
'-E &s Education Kohlstan :

. s
2. [ A
e

A ;'p’ATED:lQ'/i;"./zop{s»_“"i..'j' )

Lua
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Bette capg’ S

OFFICE OF THE DISTRICT EDUCATION OFFICER KOHISTAN

FF!CE ORDER COMPULSORY RETIREIVIENT

01. WHEREAS per the numerous complaint recelved to the undarsxgned through varlous:
means the following chowkidar remained absent from thelr duties withbut any pnor
permission of leave for several years.’ :

02. WHEREAS thelr school remzined close/non-furctional durlng the rnpea?ed vislts of EMA, " .

03. WHEREAS they were report absent by EMA time and again during the vlsn:s of concerned‘ ’
DCMaAs, e

04. WHEREAS they put theit fake attendance 1n the school registers at their home. . .

05. WHEREAS the concerned ASDEQs were directed to verify their absenteelsm Co

06. WHEREAS the concerned ASDEOs confirmed/verified thelr: absenteeism as per ’cheir'

report. o

: .07, WHEREAS show cause nottces were issued to them vide the references made agamst their;-. o

names

. 08. WHEREAS they failed to reply. thetr show causes/lnconvmcuble reply Withm the stlpulated} :

period,
08, WHEREAS they failed to avall the chance of personal hearmg

)

__ Therefore the un_dersngnec_i being the cornpetent authprity do hefe’}wimpcse '
Major Penalty of Compulsory Retirement upon the following Chowkld.ars' unde_r‘ROIes 4(5} ii

of E&D Rules, 2011 with immediate effect, in the interest of public service, '

5.N | Name of Teacher | Name of School | Show Cause’ | Remarks |
with designation L e
11 Muhammad Nabi  |-GGPS Sigilo N0.4152-57
Chow * B : Dated:02/08/2021
2 Ajab Khap Chow | GGPS Thdotl No.4164-69 "'-' ,
. ’ . | Dated:02/08/2021
3 |"Muhammad Kabir | GGPS Karang No.4182-87 L
Chow : . Dated:02/08/2021 . -
4 imran Khan Chaw GGPS Tayyab N0.4217-22 '
' Abad | 'Dated:02/08/2021 © - |- .
: . ST . 1
MUHAMMAD AMN

District Educat on Offucer
- (Female) KOhiStaﬂ - '4 i

Endst; No. 4597-4606/DEQ(FIKH_ . DATED:OQ/oglzon . g

i-
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'DIRECTORATE OF ELEMENTARY & SECOND!&RY EDUCATION
KHYBER PAKHTUNKHWA PESHAWAR
No._ "/F.No. 291/A-20/C—|V/Kohtstan/Vol 5-6

‘ ' Dated Peshawar the 05/09/2022 |
Ta,

The District Education Officer,
(Female) Kohistan.-

Subject: ~ APPEAL FOR RE-INSTATEMENT, -
Mema; : . ' ' '

| am directed to refer to the subject cited above and-to, ét"a't'e tha‘t thé-:

.appea! inr/o Muhammad Naboii S/0 Jamdad Ex-Chowkidar GGPS: Sag!o Kohtstan :' ’

Upper, Mr, Imran Khan S/o Khusra Ex- Chowkldar GGPS Tayyab abad Kohlstan and

Jab Khan S/o Khan Badshah Ex Chowkidar GGPS Thootl Kohlstan &, Muhammad

Kablr Chowk!dar has been examlned/analyzed by this offlce Hence lnform the

'appellant concerned that thesr appeals have been re]ected by the appellate

authonty

Assistant Director (Admn)
Directorate E& Secondary Educatton

Endst: No. 1265-66/ -

HEPY S

Khyber Pakhtunkhwa, P_eshgwar ,



* BEFORE THE K YBER PAKHTUNK WA SERVICE TRIB NAL
: PESHAWAR

APPEAL NO. \SDIL /2022

MUHAMMAD NABI, Chowkidar (BPS-01), ’
GGPS, Sigloo Seo, Kohistan. '

ASBNIRTETNININERISESS tuuvuuucn-l"ocu . APPELLANT

A ]

VERSUS

1- The Secretary, Elementary & Secondary Education
v Department, Khyber Pakhtunkhwa, Peshawar -t
5 2= The Director, Elementary & Secondary E“ducatlon, Khybir
Pakhtunkhwa, Peshawar.

Pakhtunkhwa, Peahspr
...llllll‘lll.l"l'l‘l""llllllll.l RESPONDENTS

APPEAL _UNDER _SECTION 4 __OF THE :{HvBéR
PAKHTUNKHWA s RVICE TRIBUNAL ACT, 1974

AGAINST THE IMPUGNED ORQEB DATED - 09- 02-20?,1
WHEREBY __MAJOR __PENALTY ' OF COMPULSORY'

RETIREMENT FROM SERVICE HAS BEEN IMPOSED UPON
THE APPELLANT AND AGAINST THE APPELLATE ORDER

DATED 05-09-2022 WHEREBY THE DEPARTMENTAL
PPEAL OF THE APPELLANT H S BEE. REJE ‘TED_ WITH

NO GOOD REASONS.
PRAYER: )

' That on acceptance of this_appeal the: impugned order
dated 09.09.2021 and appellate order datec 05. 5.09.2027

may_very kindly be set aside_and the appellant may
kindly be re-instated into service with all. consequential -
back_benefits. Any other_remedy whlch _this_august

Tribunal deems fit that
the appellant.

SHWETH:
"ON FACTS: -

1. That the appellant was appolnted as. chowkldar in the
respondent department vide order. dated 19.12, 2008 after -
- fulfilling all the legal & codal formalities requireq for the post.-

Copy of the Appolntment Order dated 19 12.2008 ls attached
as annexure U!'Oll P¥ISVRIREYAY

COVISEINIEBUOINBIITT .ll."..l llllllllIUI. Al

3-  The District Education Officer (F), Dlstrlct Kohlstan, Khybef , .



2, That after posting in GGPS Saglo Seo, Kohistan theﬂap'pellant-
took over the charge of his post and started performing-duty
with full devotion, | - LI

3.  Thatthe appellant started performing his duty quite ef_ﬁdent{y, -
whole heartedly and to the entire satisfaction of his high ups.

4.  That astonishingly the appellant was compulsory retired from
his service vide impugned order dated 09.09.2021 without
any lawful justification and without fuifilling the codal
formalities. Copy of the Impugned order Is attached as

anne’xure l""‘l!lll'.llillllllll1!"."..".'!.'.!"’J‘llll'll.lll'l'llt!uﬁ:Bl_

5. That the appellant filed departmental appeal - against'-
impugned order dated 09.09.2021 to the respondent but was -
rejected by the respondents vide appellate order dated
05.09,2022 without any good reason. Copy of Departmental
Appeal and Rejection Lletter are aftached as
ANNEXUTE vosssrersvivsssesssssssannsnrsssssnarnrasssenmnisssnnninsG & D.

6. That appellant feeling highly aggrieved and having no-other
| remedy but to file the instant appeal on the following grounds .
amongst the others, . IR AR

GROUNDS:

A-  That Impugned orders dated 09-09-2021 and 05.09.2022
issued by the respondents are void In nature, against the law,
facts and norms of natural justice hence not tenahle and are
liable to be set aside. : :

B-  That appellant has not been treated by the respondent
department in accordance with law and rules on the subject .
noted above and as such the respondents violated Article 4 -
and 25 of the Constitution of Islamic Republic ‘of Pakistan
1973. . B T -

C-  That the codal formalities required for the major penélty has °
not been fulfiled by the respondents while issting the
impugned orders dated 09-09-2021 and 05.09.2022. -

D-  That, the respondents acted In an' arbitrary and 'm_a_léﬂd-e-' '
manner while issulng impugned orders dated 09-09-2021 and
05.09.2022. o o

E- That, no show cause notice has been. issued’ before the
Issuance of the impugned orders, , R :

F- That no right of personal hearing and personal defense h‘aé
- been provided before the issuance of the impuanad orders.



©

.-a—-.--

" G- " That, no regular or fact—findlng InCIUll'Y is conducted in: the?'.} B

. mattar which is pre-requisite:as per the judgments of the Apex,
Supremé Court of Pakistan in punitive’ matters ' .

H- Tnat appellant seeks permlssuon to. advance other grounds'_“"‘

and proofs at the time.of. hearlng

It is therefore most humbly prayed that appeal of the_" -
appeliant may ‘be accepted as prayed for, please.

o

P yeappe— :—.. ﬂ___‘.:

Dated: |

| ; d“‘/? * |
. APPELIANTY
. MUHAMMAD. NABI

‘.'l PR
...;‘

"THROUGH

'NOOR MUHAM AD. KHATTAK_; o
(e s |

ADVOCATES | . -
CERTIFICATE: | ’

No such like appeal is pendmg or filed between the parties on the
subject matter before this Honorable Tnbunal S

T Y 2 A {..':‘” R

ADVOGATE] .

. ..; . :é. 11_'.. o B .

AFFIDAVIT e
I,- Muhammad Nabl s/o Jamdad r/o Slglo Seo Tehsnl Daeo, Dlstrlct

~ Kohistan do hereby solemnly affirm-on oath that the contents of the
above appeal are true and correct to the best of my knowledge and
o belteve and nothing has been concealed from thlS Honorable Trlbunal
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KHYBER PAKHTUNKHWA: SFRVLCE TRIBUMNAL,
PL‘SHAWAR

BEFORE: KALIM AR SHAD KHAN leJ_.‘AJRMAN
SALAH-UD-DIN : qie

Service Appeal No.1372/2022

Date of presentation of Appeal............... 20.09.243':")..1
Date of Hearing................................ 30.10.2023
Date of Decision.............................. 30.10.2023
Mahammad Nabi, Ch'ow:ki-élar (BPS-01), GGCPS, Sigloo Sro,
TRORISIAN 1o (A ppa’llam)
Versus:

'!"Thte Secrétary Llementary & Secondary Education Llepart enl

~'Khyber Pakhnirikhwa, Peshawar.

2 The Director; Elementary &. Sécondary Educ'\tnon Iflepartm‘eht

+ Khyber Palkhtunkhwa, Peshawar.
3. Ehe . District Education Officer (F), Dustmt Kohistan, Khybes
Pakbitunkhwa.,.ooo Cerernaeeen (Respondents)

Service Appeal No.1373/2022

Date of presentation of Appeal........ 20.09.202]
Date of Hearing....................... 30.10.2023 .
Date of Decision. ........... ... 30.10.2023

Imran Khan Chowkidar (BPS-03), GGPS Tayel Abad, Distict:
RORIStan o (Appellant)

Versus

b, .The Secretary Elementary & St,cond.ary Education Duepartment;,;
IKhyber Pakhtunkhwa, Peshawar. o

2. The Director, Elementary & Secondary Education Department,
Khyber Pakhtunkliwa, Peshawar.

. The  District Education Officer (F), District Kohistan, Khyben

vl

Pakhtunich WEL o (Respondents)
Service Appeal No.1374/202 2
’ Date of presentation oprpeal ............... 2().09.,'.2021 '
Date of Hearing........................ 30.10.2023
Date of Decmcm ................................. 30.10.:023

Hijab Khan, Ex-Chowkidar, GGPS, Thot, Kohistan o{Appellang
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Versus

!. The, Sécretar
. 'y Elementary & Secondury Toc :
Khyber Pakhtun)d]wa Peshdywan condury Lducation Dep Artment,

. The.. .trector E) :
eémentary & S i . s
Khyber Pakluunkhwa Peshzwar econdary Education Department,

3. The. District Edu
cati ie \ istri :
Pakhtunkhwa ............. On Officer (F), District Kohistan, Khybdr
.................................... (Responden ts)
Service Appeal No.1375/2022
Date of presentation of Appeal............... 20.09.202]
‘Date of Hearing.......... SRR 30.10:2023
Date of DeCiSION. ..........cooovovoo 30.10.2023
Muhammad Kabeer, Ex-Chowkidar, GGPS, Karang, District
KORIStAN oo, (Appellant).
Versus J

1. The Seécretary Elementary & Secondary Education Department,
Khyber Pakhtunkhwa, Peshawar.

2. The Director, Elementary & Secondary REducation Depm'tme'nt.

Khyber Pakhtunkhwa, Peshawar,

3. The District Education Officer (F), District I\ohman Khyber

PaKhtUNKNWE. ceeereenieiieiiieeiariiraicerineeiinrteeennenion (Responients)
Present:
Mpr. Noor Muhanunad Khattak ,Advocate...............ooon For appellants

Mr. Asif Masood Ali Shah Deputy Diswict Attorney .. ........Forrespozdents

-

APPEALS UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974
AGAINST THE IMPUGNED ORDI*R DATED 09.09.2021

RETIREMENT FROM SERVICE HAS BEEN IMPOSED '
UPON THE APPELLANTS AND  AGAINST THE
APPELLATE ORDER DATED 05.09.2022, WHEREBY THE
_ DEPARTMENTAL APPEALS OF THE APPELLANTS HAVE
o 'BEEN REJECTED. ‘

WHEREBY MAJOR PENALTY OF COMPULSORY 1

I

CONSOLIDATED JUDGMENT

KALIM ARSHAD KHAN CHAIRMAN: Through th.s sinzle judgment -~

all the above four appeals are going to be decided ac =i} are similar in
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Serteet dAppeal Na 43520000 tided Mudinoitad Nain & others -us- The Seceetary Elvmentace & St'r?()ifd(u‘;'
Feftiontrem Depurties, Kipher Paihtkinea, Posbevar and ctlers ™. thehared on M0 00,2008 1y /Jin-if,’{’l! b'f'.“ﬂ'r
R ) et of Al Mo deshosd Ko Creaesitas aned Mo Sedak U= Meather Sl Nfivher Pakibipey
Noratee Seabgenal, Posbeavor

; ) A _ . I
nature and almost with the same contentions, therefore, all can-

conveniently be decided together.

2' The appe.ll‘ants"céses in brief-are that appellants were appointed éﬁ,d
w"';ere. serving in the Education Department  as Chowkidars. In tllgie‘
imeanwhile; théy were compulsorily rééi-f@d- from ‘service vi-dero"rdg-'r dated
09;0‘9.202]. Feeling aggrieved of the said .impugned order, they ﬁled |
departimental -appeals, but the same were rejected, hem:ﬁ:, the present

service appeats.

3. On receipt of the appeals and their admission to full hearing, tﬁe
réspbnde'r\.ts were summoned, who put appearance and contested tt;ne'
aﬁpealby filing written reply raising therein numerous legal and factual |
objections. The defense setup was a total denial of the claim of the
app‘ella'n.t.

4. We have heard learned counsel for the appellants and learned

Deputy District Attorney for the respondents.

5. . The learned counsel for the appellants reiterated the facts and grouﬁds

~ detailed in the' memo and grounds of the appeal while the learnec Additioqal
' ]

Advocate General controverted the same by supporting the impugned ordc.‘. '
_—

6. irappears from the impugned order. dated 09.09.2021 that the appellants

were compulsorily retired from service on the basis of alleged absence ffom

duty, reported by the Education Monitoring Authority (Fh14) The same
fhwsw s that there are some flaws in it. There is nothing.avaiiable on the files

v'esh‘awm‘

which could show that any inquiry was conducted, wherezs, the proceedings

n appear to be for absence of the appeliants but rules have not been followed.
Qa0
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Servior Trrbuned, Peshawar,

'lt is otherwise a well settled: Iegal pxopo 1tif6n-.zthat regular inquiry is miust

before imposition of major penalty which includes provision ofvlzfdii

opportunity of .defense to be.. DllJVlded 1o the ¢ vil servant, whicly . however
.was not done In-the:case of appellant Rel:ance s placed on 2009 PLC (CS)
65.0."

7.‘ Therefore, instant service appeals are hccepted. The matters are
remitted to the. Department for. conduct of -proper inquiry,
done within 60 days of the receipt of this judgment. Needless to mention that
‘th‘je‘ appeéllants shall be provided proper apportunity of defense during ‘the
ilqﬁuit‘y proceedings. Appellants are reinstated in service for the purpose o‘f
proper-inquiry. The issue of back bénefits shall be. -subject to- the outcome of
inquiry. (Copy of this judgment be placed on files of above mentiohéd

cqnnected service appeals). Consign.

5

8."  Pronounced in open Court at Péshawar and given under our hands. -

and the seal of the Tribunal on this 30" day of October, 2023

KALIM ARSHAD KHAN
Chairman

SALA H-U-D‘:i):l N
Member (Judicial) |
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. Ol‘FlCE OF THEDISTRICT ENUCATION OEFICER (FEMAL _)
. KOBISTAN UPPER

RE- INSTATMENT/QFFI(F ORDR

] WHEREAS the foltowmg Chowludars,-;postcd in.the: schools mentsoned ‘rgainst

each;| they-were ported absent: frenn school duty during: the visit: af DCMA repeatedly and

ASDED {F) Clrcle also.reported ahout their absen m several time. . o
‘W EREA;, the thenDEO (F}issued showcase notice‘to j,he mentaaned Chowkldars

vide {No.4152- 57/4164 69/4218J 87/4217-22 dated; -2/08/2021 but they falled to reply in

stipulated period. .

WHEREAS, the then District Education thcer (F). Kohistan. Up;:mn issued compulsory

retarament order in respect of the folowing Chowkidars wde Na 4597 4603 dated 09/09/202:

5.No. ‘Name-of Chowlidars . Schabl names:
1 ‘Mubammad Nubi ) GGPS Siglo .
2 MuBaminad Kabir GGBS Katang
3 ImrdanKhan ' GGPRS Taib.Abad
4 " Hijab Khan ‘ GGPS Tohti n

WHLREAS the above named chowkidars submitted departmen' ! appeal befare
next Higher Autharlty i.e., Director, the worzhy Director rejected their appeal vide letter No.65-66-
N7/291/A-2020/Class-IV/Kohistan/Vol-5-6 dated 5.9.2022.

W'.[-'[EREAS The shove Ex-chowkidar submitted their service: appeal before
Hon’ple Service Trlbunal Peshawar vide, SA No.i.372/22, 13 73/22, 1374/22 and 1315/2‘ dlated
20.09.2021 '
WH‘LREAS the Hon’ble Service Tribunaf accepted their appeat ancl the matter of
are remitted to the department for conducting of propclar inquiry within 60 days and the
a_ijipe Nents are re-instated in service for the purpose of proper inquiry, ordet passed by
Héndurable service tribunal on 30/10/2623. '
WHEREAS, this office consmult’d inquiry cammitize for conductirg cf proper -~
ingulry vide this ofﬂce order No:5051-54 dated 24.11.2023.
. WHEREAS, The inquuy Committee inguired -the matter and report to the
undersigned with the recomimendation that the above chowkidars may be re-instated in service
and {ntervening period w,e,f, 9.9.2021 to 25.11.2023 may be converted into.extra ordinary leave
{without pay) report submitted on 25.12.2023 bearing dairy No.1169 dated 28.12.2023,
: .In view of the above, and in the light of inquiry report, being competent .
authority.as District Education Officer (F} Kohistan Upper, the above mentioned chowkidars are
hereby re-instated in service w.2.f 2411.2023 and intervening pericd w.ef 9.9.2021 (o
23.11.2023 (805 days) is converted into extra ordmary leave without pay (EOL) /

(Parveen Br'uunu Khantak)
. Diserict Educarivn Officer (F)

. Kohistan upper
Endstt: No.é 0[2/ ’é ?/DEC) Female Kuhistan upper dated g8 //2/202.8

Additional Registrar Peshawar high court bench Abbottubad. '

2. Additional advocate general Abboutahad.

3. Deputy.Conimissionér-Kohistan upper.

1, PS tosecretory: Elementary &Secoudary B duuluon Khyber Pukhtunkhwa Peshaw ar.

5. P.A to Director Elementary & Secondary Education Khyber: Pakhtunkbwa Peshawar

6. District Account Officer Kohistan Upper.

7. Sub-Divisional Education Ofticer Female Seo Kohistan.

8. Sub-Divisional Educauon Oilicer Female Kandia Kohistan /

p. Official Concermned : -
3 stm‘n “dudation thur (r) '

P his
@ Kohistan upper




To,

~ The Director Elementary & Secondary Education, Khyber Pakhtunkhwa, Peshawar.

ihr.oggh_ELQp er Channg!

Subject: DEPARTMENTAL APPEAL

Respected Sir,

Thaf the-appellant was appointed as Chowkidar of the departmeh't vide order dated

. 19/12/2008 after fulfitling all the legal & codal formalities required for ¢ post.

Th‘at after posting in GGPS Saglo Seo, Kohistan the appellant took over the ¢charge
of his post and started performing duty with full devotion. '

That the appellant started performing his duty quite efficiently, whole heartedly and
10 the entire satisfaction of his high ups.

That astonishingly the appellant was compulsory retired from-his. service vide order

‘ dated 09/09/2021.

That the appellant viled departmental appeal against tmpugned ¢.er dated
09/09/2021. to the concerned department but was rejected by the department-

* without giving any reason.

. That appellant feeling hsghly aggrieved from the said-order as well as from the

_55 appellate.order, filed Service Appeal No 1372/2022, which was decided appeal of the
- appellant in his favour vide judgment dated 30/10/2023, '

That the department in compliance with the Judgment of this Hon"ble tribunal has

- reinstated the appellant vide order dated 28/12/2023 besides treating 1

intervening penod w.e.f 09/09/2021 to 23/11/2023 (805 days) as Extra Ordi mlry
Leave without Pay :

That although the appetlant was reinstated in serwce however remained aggneved

f from the said order to the extent of treating the. intervening period Le. w.ef
. ‘09/09/2021 to 23/11/2023 (805 days) as Extra Ordinary Leave without Pay.

That now the appellant feeling aggrieved from the lmpugned order ‘dated
28/12/2023 and having no other remedy but to file the instant departmontal appeal.

It is therefore, most humbly prayed that on acceptance of this -appeél, the

" impugned order dated 28/12/2023 may very kindly be modified/rectified to the extent

of back benefits of intervening period and the respondent may kindly be dIreqted to
treat the intervening period w.e.f 09/09/2021 to 23/11/2023 (805 days) period
spent on duty with all consequential back benefits.

Dated: 12.01.2024 Yours Obediently

Muhammad N }bl Chowkidar (FPS-01),

GGPS, Sigloo Seo, Kohistan.
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BFFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUN

Mr Mohammad Salim, Head Constable No 12 s mm_go-

W_SH_A.V.V_AE

" APPEAL NO. 3|“(a7 . /2016 ,t’mm m

Polrce Line, Dir Upper S e e APPELLANT

’ PRI e T

SR ay

PARYER:

VERSUS

The” Inspector Genmal of Pollce <hyber Pakh lun(‘wwa
Peshawar,

The Deputy. inSpector Ceneral of Polsce Malakand Reglon at
Saidy Sharif Swat.
The District Police offlcer, Dlstnct Dir Upper

...................... s s, RESPONDENTS

APPEAL UNDER SECTION 4 OF . THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAI, ACT 1974 -
* AGAINST THE IMPUGNED ORDER DATED 7.9.2015
WHEREBY THE APPELLANT WAS. RE- RE-INSTATED
INTO SERVICE BUT WITHOUT BACK_BENEFITS
AND AGAINST THE APPELLATTE ORDER  DATED
~-3.3.2016 WHEREBY THE DEPARTMENTAL APPEAL

OF THE_APPELLANT HAS BEEN RE;_E’“IED O_N NO .
' GOOD GROUNDS ' ' '

That on acceptance of this appeal the lmpugned
order dated 7.9.2015 ‘may -kindly ‘be modified to
the extent of back benefits of the intervening
perlod i.e. from the date . of d|sm|ssal till- re-
‘instatement. Any other-. remedy which this sugust -

favor of the appellant

Tribunal .deems fit that may alsp be awarded L2 !&:@

RSHEWETH . . . : : Hh s,

ON.FACTS., S )
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' That the appellant was mltlally lnducted n the Pollce
Department as Constable vide order dated 072. 12-2002. Tt
after appointment. as .. consta

~.performing . his duty quite effi

- satisfaction of hlS superiors

ble the apjellant started -
cienily and up to the entire

) That during serv1ce the

appellant was promoted to tl:lej Ostv
of Head constable Th ;

at ‘appellant whlle serving as Head

e station’ Wari District’ rir Upper the

Show: Cause Notice vide dated 22-10- .-
that the appellant is gu lty of gross

, 2013 on the allegatlon

at -



o two others.

B R YT

Serwce Appeal No 318/2016

30.03. 2016 o,

AU -~ . Date of Inststut:on
s 0707 2021

Date of Decision

Mr Mohammad Saleem Head Constable No 12, Pollce Line,

(Aupellant)

VERSUS

“The. Inspector General of Pohce Khyber Pakhttmkhwa, Peshawar wnd
a : ' (Respondents)

i . Preseént: A
~* Noor Muhammad Khattak

.Aclvocate - ’ For.appellarit.'
" Riaz Khan Paindakheil, R
Assistant Advocate General . For‘respond_ents.‘

SALAH-UD-DIN,

DIN, " MEMBER (3)
- 7. ROZINA REHMAN - MEMBER (J). -
ATIQ UR-REHMAN WAZIR . MEMBER (E).

l@@!"ﬁ\ll

ROZINA REHMAN MEMBER (Jl Bneﬂy st< ting the. fa:"ts necessary for

' the dlcposal of the hs in hand aré that appellant was |mtlally lnducted in
' the Palice Department as Constable He was prornoted to the; post of
Head Constable and he whlle servmg as Head Constable in the Police

A

Departrnent in Pcllce Statlon Wan DlStl‘lCt Dir Upper was served with
show caus e notice’ on the. allega'uon of grpss mlsconduct Ma;or
_ ..pun;shm‘ent of compulsory returernent was |mposed upon the appellant
_ 'by the Dlstnct Pohce Officer, Dli‘ Upper He ﬁled departmental appeal
whlch was re]ected He then t' Ied serv1ce appeal and wde Judgment
appellant was reinstated in servace and the

Departr'nent was dlrected for Fresh departmehlal mqmry agamst the

appellant strlctly in accordance W|th Iaw Bark benet‘ts were sub;ect to



- -Was

‘the outcome of fresh proceedrngs Appellant was remstated tnto service

" on 2 .07. 2015 for- the purpose of -de- novo “Inquiry. The mqtnry

comrmttee recorded the statements of. all concerned ofﬁcers/oﬁ-‘crals,
where»after, the mqmry commrttoe submitted ﬁndlngs/report wherchy,
l : the appellant was exonerated from the charges leveled agalnst him. On
| the rec.ommendatlon of tha mqulry commlttee, lmpugned order dated
- 07 09 2015 was passed by the D.p. C Dll‘ Upper whereby the appellant

f°lnStatEd lnto serwce and the perlod he spent out f-rom

23.12, 2013 to 03 08 2015 was treated as leave of the’ klnd due Feehng

aggneved the appellant fi led departmental appeal WhICh was re;ected
: where after present serwce appeal was fi led Case was heard by a

Division Bench of thlS Trlbunal on-03.12. 2019 and was dlprSEd of

, however, the learned rnembers dlffered in thelr respectlve optnlons a

Larger Bench Was therefore, constltuted whlch heard the case on
.07 07 2021

2.

"both the Judgments handed down by the Honourable Members

respectrvely. ‘
3,
entrtled the appellant to the ‘back beneFts and the rmpugned order
dated 07.09. 2015 was’ modlﬁed to, the extent that the back benet'ts

may be qranted to the appellant from 23 12, 2013 to 03 .08. 2015

4.

Mughal) was pleased to dlsmlss the appeal 11 Was; held tnat despite the

- fact that the appellant was. exonerated due to msufﬂcrerty of ewdence' ’

O

e nthoscee ]

Learned counsel for the appellant opened the case by readlng ]

" 1In the ]udgment l-lonourable Member (Mr Ahm‘ld l—lassan) held

on the other hand, rlonourable Member (Mr Muhammd l—lamld f



5.

_ mqurry and recorded thc statements of

and there is no ﬁndlng that ‘the actron agalnst the appellant was

arbltrary r actuated with mallce the appellant was awarded back

.bener" ts- lr the shape of treatlng out of servrce perrod as leave of the .

. ',.kll‘ld due Lt was further held by the Hon'ble Member that practlce of '

,~bnnglng 0lt3|de polltlcal pressure by ¢ivit servant over the authoritres, ~

in the metter of postmq transfer ‘has become commoh practrce

'Consequently, service appeal was dlsmissed

We are of the cOnsidered vlew that allegation‘levele'd against -the

_'.appellant was that he whlle posted m P S Wari was gurlty of misconduct .

- _ffor attemptmq to bnng polltrcal and Gutside mﬂucnce dttectly to. bear on

.DtStl‘ICt Polrce and unwarranted mterference in . finaricial matters of

Drstrrct Poﬁce On acceptance of hls servrce appeal the matter was sent |

" back to the Department for de-novo inquny and accordlngly, he was
' ssted rharge sheet alongw:th statement of alleg"\uons An |ndum/
: commlttee Was constltt.ted and Mr. Khan Akbar Khan S, P Investlgatron
‘and Mohy ud Drn Reserve Inspector Polrce Lmes Were appomted as

- inquiry, offlcers Inquxry comrmttee conducted fresh departmental

all- concerned where-after,'

' ~subrn|tted report whereln they recommended filing of the mqurrv and

accordmgly vnde order dated 07 09. 2015 of the DlStl’!Ct Pohce Ofﬂcer

Dir Upper appellant was exonerated from the charges leveled agamst;

him and mqury was accordmgly fi led However the penod he spent out |

Afrom 23.12. 2013 to 03 08 2015 was treated as leave of the klnd due |

As per record the present appellant was mrtlally awarced punrshment :

- of compulsory retrrement but on- acteptance of his ser\ ice appeal he - '

.

was remstated tnto serwce for the pul pose of- de—novo mqurry and now

[ J'.‘»L: & K’J!{htukll WA
b-u-ﬁ;uc Taibug]




et e o bt e 4

e has been exonerat'ed: fro_rrl the charges. An employee i civil
,s’ervant whose wrohg'ful"'dismls‘sali removal or. compulsory retirement

'has been set aSIde, goes back . to hls service as If \he was never

drsmlcsed removed or retlred from servu:e. The restltutlon of employee

o meanr that there has been no- dlsrb'wlnuance in hls service and for 3l

B purposes, he had never left hls post He |s, therefore, entltled to

ﬁ‘?’!‘f;;’,&,u

| beg ember (3 kl'A/\/ V o
o AP N0 (Atig-ur-Réhman Wazir) - /'
Sencr Plp ! '

!

arrears of pay for the penod he was kept out of service for no: fault of

£ l
his own. ;

6. f_~ We, therefore, hold that -clvil s'ervant'-on uncondltiohal

relnstatement/exoneratlon from: all chart;es is to be glven all back

. benefi ts and the only exceptlon Justlfymg part of wrthholdlng of back |

~ beneﬁts could' be that he actepted galnful employment/engaged in

pror‘table busmess durmg the mterverung pertod wl'uch ls not the case“

here therefore thlS case is dlsposed of in terrns that lntervenmg penod

from 23 12, 2013 to 03.08. 2015 be consndered as lf the appellant was

on duty .and accordmgly he 15 entltled to all back benefi ts. Rehance is

placed on 1999 SCMR 1873 2010 PLC (C $) 151 AND: 2006 SCMR 421.

i
‘

7. .With the obser\}'ationssh’erein-above, the - appeal i’rﬁ ,"ha'nd’ is

y accepted and the appellant is. held entitied to the beneﬂts of period

frorn 23.12. 2013 to 02, 08 2015 Partle are left to bear thelr own;costs.' .

i File be. consigned.to the record room.

" ANNOUNCED,

07.07.2021

<_7:

TS aa-o"n)

Member: (E) -
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VAKALATNAMA

éEFQ‘RE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
| ~ PESHAWAR, o
AP L N o2t
| (APPELLANT)
WI/PANYS o (PLAINTIFF)
| (PETITIONER)
VERSUS |
- | (RESPONDENT)
G A b legl, ; (DEFENDANT)

I/V\;é M paty

Do hereby appoint and constitute Moor Mohammad Khattak
Advocate Supreme Court to appear, plead, act, compromise,
withdraw or - refer to ' arbitration for me/us as my/our
Counsel/Advocate in :the[abo'vesnoted matter, without any liability
for his default and with the authority to engage/appoint any other
Advocate Counsel - on my/our cost. I/we authorize the said
Advocate to deposit, withdraw: and receive on my/our behalf al) .
sums and amounts payable or deposited on my/our account in the
above noted matter. f -

Dated. / /202

NOOR MOHAMMAD KHATTAK
ADVOCATE SUPREME COURT

WALEED ADNAN

UMAR Fymm ) MOHMAND
MUHAMMAD AYUB

MAHMOOD JIAN

OFFICE: . ADVOCATES
Flat No. (TF) 291-292 3% Fioor, f
Deans Trade Cantra Dochowar Mants

T




