FORM OF ORDER SHEET

Court of _
AppealNo. __~  643/2024
'SNo. | Date of order Order or other proceedings with signature of judgem o o
© proceedings , - '
T , T R -
T"L" 09/05/2024 The appeal of Mr. l.—l‘ijalb Khan presented today by .

Mr. Noor Muhammad Khattak Advocate. It is fixed for
preliminary hearing before Single Bench at Peshawar on.
13.05.2024. Parcha Peshi ‘given to the counsel forthe

appellant .

By the order of (lhairman

W

RECGISTRAR
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BEFORE THE KHYBER PAKHTUNKHWA SER\/ICE TRIBUNA 1.,

PESHAWAR.

HW’% NO. - [2024

Hmb }l//zzm . VS GOVT. OF KPK & OTHERS -

'iAPPLiCATroN FOR FIXATION OF THE ABOVE TITLE_D_W AT

' PRINGIPAL SEAT, PESHAWAR

B Respectfully SheWeth:‘

That the above mentroned ﬁﬂﬂ”/ is pendmg adjudication before this
Honble Tribunal in which no date has been fixed so far.

That accord!ng to Rule 5 of the Khyber Pakhtunkhwa Service Tribunal
Rules 1974, a Tribunal may hold its sittings at any place in Khyber

- Pakhtunkhwa which would be ‘convenient to the parties whcse

matters are to be heard.

That it is 'worth mentlonmg that the offices of all the respondents

concerned are at Peshawar and Peshawar is also convenient to the
appellant/appllcant meaning thereby that Principal. Seat would b=

convenient to the partles concerned

That any other ground W|Il be raised at the time of arguments with the
permission of this Hon'ble tribunal. :

Itis therefore prayed that on aeceptance of this application

" the - may please be fixed at Principal Seat, Peshawar for

the Convenience of parties and best interest of justice.

Appellant/Applicant

Dated: ﬁ / S 2/29 Through ' ‘?7 -
: NOOR m‘QHAI, ViAD KHATT &Y

ADVCTATE SUPREME COURT



BEFCPRE THE KHYBER PAI(HTUNI(HWA SER VICE TRIBUIVAL

PESHAWAR.
SERVICE APPEAL NO é QS / 2024
HIJAB KHAN - v/s EDUCATION DEPTT:
INDEX
S. NO. "DOCUMENTS ANNEX | PAGE |
Memo of appeal with affidavit | ... / "3
Copy of the appointment order dated 01/06/2010 A 4
3. | Copy of the order dated 09/09/2021 B ¢
Copy of Departmental Appeal and Rejection Letter
n Py p PP j€ ! . c&D ,
dated 09/09/2021 | - L-F
Copy of grounds of appeal and order dated 4
5| Py g PP ERE .|
30/10/2023 _ K- 1Y
-6, | Copy of the order dated 28/12/2023 6 |-
7. | Copy of departmental appeal H A
8. Copy of the Duty Certificate I / 7
9. | Judgment B . 19 |
Vakalat Nama ... )_3
Dated: -04-2024 o | :
APPELLANT ; |
THROUGH: , o
| NOOR MuHAMMAD KHATTAK

ADVOCATE SUPREME COURT -~
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BEFORE THE KHYBER PAKHTUNKH WA SER VICE TRIBUNAL
PESHAWAR

SeRVICE APPEAL NO é 41 / 2024

Hijab Khan, Chowkidar,
GGPS, Thooti, Kohistan.
................................................. APPELLANT

. VERSUS
1 The Director, Elementary & Secondary Education, Khyber
! Pakhtunkhwa, Peshawar.
| 2-  The District Education Officer (F), District Kohistan, Khyber
Pakhtunkhwa s ..
ciessrsererssnntnsssisnnannsssssvsasasssnsns RESPONDENTS

APPEAL UNDER SECTION 4 OF THE KHYRER PAKHTUNKHWA

SERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED

ORDER DATED 28/12/2023, WHEREBY THE APPEL..ANT WAS

REINSTATED INTO SERVICE W.E.F 24/11/2023 INSTEAD OF

i W.E.F. 9.9.2021 AND THE INTERVENING PERIOD W.E.F
09/09/2021 TO 23/11/2023 (805 DAYS) WAS TREATED AS
EXTRA ORDINARY LEAVE WITHOUT PAY (EOL) AND AGAINST
THE INACTION OF THE RESPONDENT BY NOT DECIDING THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN

© STATUTORY PERIOD OF NINETY DAYS

PRAYER:

That on accegi:ance of this appeal the_impugned order
dated 28/12/2023 may very kindly be modified/ rectified to the

extent of back benefits of intervening and the respondent may
kindly be directed to treat the intervening period w.e.f
09/09/2021 to 23/11/2023 (805 days) period spent on duty

with all consequential back benefits. Any other remedy which
this auqust Tribunal deems fit that may also be awarded in

favor of the appellant.

| R/SHWETH: ' a
ON FACTS: ' |

1.  That the appellant was appointed as Chowkidar of the respondent
department vide order dated 01/06/2010 after fulfilling all the
legal & codal formalities required for the post. Copy of the
appointment order dated 01/06/2010 s attached as
ANNEXUNCauasvunnrsansnsnarnunsensunenusnsussnnssassssssiunussssassrarssrasssnsars A




&
<

.~ That after posting in GGPS Thooti Kandia, Kohistan the appellant

took over the charge of his post and started performing duty with
full devotion.

That the appellant started performing his duty quite efficiently,
whole heartedly and to the entire satisfaction of his high ups.

That astonishingly the appellant was compulsory retired from his

service vide order dated 09/09/2021. Copy of the order dated
09/09/2021 is attached as anNeXUrC..vescsssersrarssnnsesssorerasnss wiB

That the appellant filed departrnental appeal against impugned -
order dated 09/09/2021 to the respondent but was rejected by
the respondents without giving any reason. Copy of Departmental
Appeal and Rejection Letter dated 09/09/2021 are attached as
ANNEXUN s susiesserarsrsasssisresassssarssnssnnsnnsssvansssesassesessones c&D

That appellant feeling highly aggrieved from the said order as well

as from the appellate order, filed Service Appeal No 1372/2022,
which was decided appeal of the appellant in his favour vide
judgment dated 30/10/2023. Copy of grounds of appeal and
Judgment/order dated 30/10/2023 are attached as
ANNEXUN e tueassavansarensansnsnsrensasusrmnsnnrasnsrasensnssasnssnssarsnnns E&F .

That the respondent department in compliance with the
Judgement of this Hon" ble tribunal has reinstated the appellant

vide order dated 28/12/2023 besides treating the intervening

period w.e.f 09/09/2021 to 23/11/2023 (805 days) as Extra
Ordinary Leave without Pay. Copy of the order dated 28/12/2023

: ‘is AACNE 88 ANNEXUI . rasrstersrssssesarrasssnsansssesssssssesunnsnessnsss G

That although the appellant was reinstated 'in-service however
remained aggrieved from the said order to the extent of treating
the intervening period i.e. w.e.f 09/09/2021 to 23/11/2023 (805

" days) as Extra Ordinary Leave without Pay which is a impugned

one, hence preferred departmental appeal which yielded no fruit
despite lapse of statutory period of ninety days. Copy of
departmental appeal is attached as anneXuUr€uv.c.e v ivreeneens H.

That now the appellant feéling aggrieved from the impugned
order dated 28/12/2023 and having no other remedy but to file
the instant appeal on the following grounds amongst the others.

GROUNDS:

That impugned order dated 28/12/2023 as.he was reinstated int'd '
service, but-intervening period w.e.f 09/09/2021 to 23/11/2023
(805 days) was considered as Extra Ordinary Leave Without Pay



ST
o0 >
I .

‘3

.

. " ‘ .

is against the law, facts and norms of natural justice, hence not
tenable in the eyes of law, and is liable to be set aside.

B- That appellant has not been treated - by the respondent
department in accordance with law and rules on the subject noted
above and as such the respondents violated Article 4 and 25 of
the Constitution of Islamic Republic of Pakistan 1973.

C-  That the Headmistress of the appellant’s school has issued Duty
Certificate to the appellant for good performance. Copy of the
Duty Certificate is attached as anNeXUr€.ieveurererevsvrersvecnns TP |

D-  That, the respondents acted in an arbitrary and malafide manner
while issuing impugned order dated 28/12/2023.

‘ E-z That the impugned order dated 28/12/2023 is aq*nnst the law ap('

precedents of the superior courts.

F-  That as per judgment of the larger bench of this august Tribunal
~if the civil servant is not gain fully employed during the intervening
period then the Civil servant upon re-instatement is entitled for

the grant of back benefits of the intervening period. Copy of the
judgment is attached as anNeXUre vuveuiceverrarrasarsrsverosnnras e 3

G- That appellant seeks permission to advance other grounds and
proofs at the time of hearing.

It is therefore, most humbly prayed that appeal of. the
appellant may be accepted as prayed for, please.

SR

Dated: -04-2024 &,
APPELLANT
THROUGH:
NOOR MUHAMM? KHATTAK
ADVOCATE SUPREME CourT"

UMAR FARg Q MOHMAND
WALEE[VA({Z;\I f
/et ;

MAHMOOD JAN |
ADVOCATES HIGH COURT

AFFIDAVIT

I Hijab Khan, Chowkidar GGPS, Thooti, Kohistan, do hereby solemnly affirm and
declare on oath that the contents of this Service Appeal are true and correct to

| thé best of my knowledge and belief and that nothing has been concealed from this
' Hon’ble Tribunal. &

DEPONENT
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{1 | Hijab Khan 5/0 Khan Badshah | Thoati Kandla GGPS . Thooti | AgstV Post

T D

Rt BN

, 0 Resher ey
OFFICE OF THE EXECUTIVE DISTRICT OFFICER
ELEMENTARY & SECONDARY EDUCATION, KOHISTAN

APPOINTMENT:

Consequent upon approval of Depart.r'nental Committee Kd:his'tan the
cornpetent author ity is pleased to appolnt the followmg Class-IVin BPS 1 plus’ usual allowance as; .
due and admissible under the rules in the scnools noted against e‘\cn with lmmedlate effect in,
the mterest of public service according to the merit pollcy Issued by the Government of NWFP?'

.Elementary. & Secondary Educatlon Department subject to the following condltlons. i '

i . . N !

: S# | Name of Candldates with RO - Name of School | 'Rénua‘r'kvs"
' Father Name : o

Kandla

CONDiT!ONS', :
1. Charge report should be submitted to all concerned
" 2. NoTA/DAls allowed to him . 3 : -

3. Thelir appolntmwntc is purely on tzmporary basts and hable to termlnatlo’. at any lee -
without assigning any reason/naotice.

4, He will be governed by such rules & regulatlon enforced and as- prescribed by thél '
Government servants to which he belong,

5. In case the above candidate failed to assume the: charge of hrs post: wuthsn 15 davs, hus.

. ,appomtment will automatically stand cancelied.

6. He should-not be allowed to take over charge If his'age is 1ess than 18-years and above o
35-years. '

7. He should produce Ape & Health Certlficate from EDO Health }’ohistan. .

8. Dy District Officer {F}is dlrected to verify thefr Documents frorn the concerned Institutlon
before drawt! of her pay. ;

Executive Distrlct Ofﬂcer .
(E &5) Educat:on Kohlstan * h

Endst: No, 2201-5 ' L " Dated xohlstan1zheo'1505[2o1‘6
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'\ QFEFICE OF THE DISTRICT EDUCATION OFFICER KOHISTAN

OFFICE ORDER COMPULSORY RETlREMENT

01. WHEREAS per the numerous complaint recelved to the’ underslgned through varlous
means the following chowkidar remalned absent from theur dutles wlthbut any prior
permission of leave for several years. : .

02. WHEREAS their school remalned close/non-functional during the repeated vlslts of EMA, .

03. WHEREAS they were report absent by EMA time and again durmg the vlstts of conc*rned' v
DGMAS, : : e

04, WHEREAS they put thelr fake attendance ln the schoo! reglsters at their home

*05. WHEREAS the concerned ASDEQS were directed to verlfy thelr absenteelsm ‘. )

06. WHEREAS the concerned ASDEOs conflrmed/veriﬂed their- absenteelsm as per their .
report, : oy , .

07. WHEREAS show cause natices were issuad to them vide the references made agalnst their- - -
names. . ‘

08. WHEREAS they failed to reply thelr show’ causer/mconvinmble reply \Mthm the stlpulatcd "
period, : ‘ : :

0s. WHEREAS they falled to avail the chance of persona! hearmg.

3 Therefore the undersigned being the cornpetent authorlty do hereby Impese o

Major Penalty of Compuisory Retirement upon the following Chowkadars under Rules 4(b) nf

of E&D Rules, 2011 with immediate effect, in the interest of publsc service, !

S.N | Name of Teacher Name of School | Show Cause "’| Remarks .| -
. . with designation s .
1 Muhammad Nabi GGPS Siglio N0.4152-57 -
Chow s Dated:02/08/2021

2 Ajab Kha'p Chow -GGPS Théotl No,4164-69 |
. . - | Dated: 02/08/2021 '
3 ‘Muhammad Kabir GGPS Karang No.4182- 87
Chow . Dated;02/08/2021
4 | imran Khan Chow GGPS Tayyab No.4217-22
' Abad ‘Dated:02/08/2021 * -

V‘I :'. - M
MUHAMMAD AMN
District Education Officer -
(Female) Kohistan. '

Endst: No. 4597-4606/DEQ{FIKH . DATED: 09/09/202'1"

i
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Subject:  APPEALFOR RE:INSTATEMENT, -

. Mema:

e SR

, —
DIRECTORATE OF ELEMENTARY & SECONDARY EDUCATION

kHYBER PAKHTUNKHWA PESHAWAR
/F No. 29‘L/A-ZO/C-!V/Kohlstan/VoI 5~ 6

' Dated Peshawar the 05/09/2022

Ta,

The District Education Ofﬁc‘eh |
{Female) Kohistan..

appeal in r/o Muhammad Naboli $/o Jamdad Ex'chowkldar GGPS Sag(o Kohlstan

Ajab Khan S/o Khan Badshah Ex-Chowkidar GGPS Thootl Kohistan &. Muhammad'é.

Kabir Chowkidar has been examined/analyzed by thls offzce Hence inform the

'appeflant concerned that their appeals have been reJected by the appellate

- authority,
. Assistant Director (Admn)
;" Directorate E& Secondaty Education
; Khyber Pakhtunkhwa, Peshawar

Endst Na. 1265-66/

. 1 am directed to refer to the subject cited above andto. state that the—%

’Upper Mr, Imran Khan. S/o Khusra Ex~Chowk:dar GGPS Tayyab abad Kohlstan and . .

P

l .
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BEFORE THE KHYBER PAK!:!TL!NKHWA SERVICE T'QIBUNAL
PESHAWAR

AP?EALNO. 4@714 /2022

¢

,[.

HIJAB KHAN, Ex-Chowkidar

GGPS, Thoott, Kohistan. .
(AERRAR AR AR RN AR] [ AR R RN . llllllllllll 'O..lll.’l lllllllllll [ X 2] APPEL LANT

VERSUS

1- The Secretary, Elementary & Secondary Educatmn, Khyber
Pakhtunkhwa, Peshawar -
2- The Ditector, Elementary & Secondary qucatlon, Khyb
. Pakhtunkhwa, Peshawar., -
3- The District Educatlon Officer (F), Dtstrtct Kohtstan, Khyber
Pakhtunkhwag 2 o

. TTERNNSUBINNONNOEIUYY ﬂlllfl! U'.!.!l ..‘l.'ll""l"li’l!"ll. RESPONDENTS

APPEAL UNDER SECTION 4 OF _THE 'KHYBER'I
PAKHTUNKHWA _SERVICE TRIBUNAL ACT, 1974
GAINST THE IMPUGNED ORDER DATED 09-09-202i,

'WHEREBY MAJOR _ PENALTY = OF COMPULSORY.

RETIREMENT FROM SERVICE HAS BEEN IMPOSED UPONi :
THE APPELLANT AND AGAINST THE APPELLATE ORDER

DATED 05.09.2022 WHEREBY THE DEPA BIMENATA ]
APPEAL OF THE.APPELLATE HAS BEEN EJECTED ON
GOOD GROUNDS, |

PRAYER: i
That on acceptanc .of this a eal he impugned orde s'

dated 09.09.2021 and appellate order dated 05.09.2022
may_very kindly be set aside and the_appellant ray
kmdlv be re~instated into service with ali consegueninl

back benef:ts Agx other reme Y. which t_:m.s augg
i ded i h
the apgellant

R/SHWETH:

ON FACTS:

1. That the appellant was appoznted as chowkldar of the .
respondent department vide order dated 01.06.2010 after .
fulfilling all the legal & codal formalities requured for-the post.

Copy of the Appomtment Order dated 01.06. 2010 Is attached
as annexurp l. BEVRUTRADIY
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o
" his service vide impugned- order dated 09.09.2021. without . -

5,

6'

GROUNDS:

A

. : ) -' . Al } . / ) R
« v i */’
P .

That after posting in’ GGPS Thooti Kandia, Kohistan the
appellarit took over the charge -of his post.and started .
performing duty with full devotion. : . . e

2

L : ' . | ) . -
That the appellant started performing his duty quiteefficiently, .

whoie heartedly and to the entire satisfaction of his high ups.

That astonishingly the appellant was corhbulsory retiréd from |

any lawful justification and without fulfiling. the codal
formalitites. Copy of the'im‘pugned"order ls attached as =
annexure 'l'll!..'l'ﬂ..l"l‘“'ll'.'..I;'ll.".F“l"...l‘!'."-.i'..'.D‘;‘\S'-IUB. '

That the appellant filed departmenté! appeal . against,
Impugn{szd order dated 09,09.2021 to the respondent.but was’™
rejected by the respondents. vide appellate order. dated”

05.09.2022 without any good reason. Copy of Departmental. - '

Appeal and Rejection letter are attached ‘as

. Anne‘xure lllllllllllll 'l!.l.l- |||||| HIullllll!lllIl‘llIt»c vvvvv lllllc &Dl

- That appellant feéﬁng highly aggrieved. and having no other!

remedy but to file the instant appeal on the following.grounds:
amongst the others. : L

N A

That impugned orders dated 09-09-2021 and 05.09.2022
ssued by the respondents are void in nature against the law!
facts and norms of natural justice hence not tenable and are
liable to be. set aside. - L : '

That appellant has not been treated by the 'qespbndént~
department in accordance with law and rules on the subject -

~ noted above and as such the respondents violated Article 4
" and 25 of the Constitution of Islamic Republic:of Pakistan

1973.

That the codal formalities required for the major .be’n'a‘lty'has' ‘
not bden fulfiled by the respondents while “issuing “the
impugned orders dated 09-09-2021 and 05.09.2022. - |

That, the respondents acted in -an-arbitrary and- mavlaﬁdeé o
manner while issuing impugned ordérs dated 09-09-2021 and
05.09.2022. : ' S ’

That, no show cause notice has beén issued ;befdré 't:hé, '

issuance of the impugned orders.

That, no right of personal hearing and personal ‘defense has -
been provided before the issuance of the impugned orders. .
) . ' | o
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- G- That no regular or fact-ﬂndlng inquiry Is’ conducted n the‘_

matter which is pre-requisite as per the judgments of the Apex g -

Supreme Court of Paklstan in punitive matters.

H- ~Thatthe appellant seeks permission to adVance ol:her groundsl.'
and proofs at the time of hearing, -

It is therefore, most humbly prayed that appe.al of the -
appellant may be accepted as prayed for, please.. :

, Dated:

APPELLANT
(R |

HIJAB KHAN

THROUGH: © 7]
" NOOR MUHAMMA KHATTAK‘;-

: /lﬁ{ommm
UMAM MOMAND

' _MUHA MADAW_B.

v . 'ADVOCATES"~ :
CERTIFICATE:

No such like appeal is pendlng or filed between the partles on the
subject matter before this Honorable Tribunal,

FFIDAVI l

1, Hijab Khan s/o Khan Badshah r/o P.C gamyar Thoti- Bar Tehs:l
Kandian, District Kohistan do hereby solemnly affirm on oath',that the
contents of the above appeal are true and correct to the best of my

knowledge and believe and nothing has beeh:conce‘aled. from this

Honorable Tribunal. -
Yo

DE.PONENT

' i
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KHYB ER PAKHTUNKHWA SERVICE "2}

PESHAWAR
4 BEFORE: KALIM ARSHAD KHAN
T _ SALAH-UD-DIN

Service Appeal No.1372/2022

L ) . %)

Date of presentation of Appeal........ [EERERS 2(.}.!.)9.2'J:_1

Date of Hearing.......... U 30.1 (),_.Mi%

Date of Decision............................... 30.10.2023
Muhammad Nabi, Chowkidar (BPS-01), GGPS, Sigloo  Seo,
Kohistan ..o (Appellany)

Versus

SN The Secretary Elementary & Secondary Education Depart jent,

. Khyber Pakhtunkhwa, Peshawar. .
2. The Director, Elementary & Secondary Education Department,
Khyber Pakhtunkhwa, Peshawar, ' '

3. The District Edaucario{n Officer (F), Distrier Kohistan, .Khy; er

Pakitankhwa. (Respondenty)
: |
Service Appeal No. 13 7372022
Date of presentation of Appeal.... .. .. . . 20.09.202]
Date of Mearing. ... ... " 30.10.2023
‘ Date of Decision..... ... e 30.10.2023
Imran Khan Chowkidar (BPS-03), GGPS Tayeb Abad, Districi:t
Rohistan oo (Appellany) -
Versus :

L. The Seeretary Elementary & Secondary Education D
Khyber Pakhtunkhwa, Peshawar. ‘

2. The Director, Elementary & Second
Khyber Pakhtunkhwa, Peshawar,

3. The District Education Officer

€% Pakhtunkhwa......

epartment,

ary Education De partmen f,

(F), District Kohistan, ,thy.ber‘

.......... T Respondents)
| Service Appeal Ny, 13 7472022
S v R ’ ’ ..
gz o Date of presentation of Appeal........ .. 20.09.2021 o
Date of Hearing...... ... S 0.30010.2023 !
Date of Decision..... BT 30.10.2023 '
e | Hijab Khan, l*.xo-(,howkrdarv, GGPS, Theti, Kohlstem-.._..(A;,vpe!/anr)
) i . : i
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Versus
I. The Secretary Elementar
Yy & Secondary Education D
- Khyber Pakhtunkhwa, Peshawar, T epariment

2.-The Birector, Elementar
: " y & Secondary Ed
Khyber Pakhtunkhwa Peshawar. y ucation  Department,

3. The District Education Offy " 1stri '
1¢ce F N s 1ste ] ;
Pakhtunkdiw, . er (F), District Kohistan, Khyber
AR e e, (Respondents)
Service Appeal No.1375/2022
: Date of presentation of Appeal........ .. ... 20.09.2021
’ ‘Date of Hearing................................. 30.10.2023
Date of Decision. ..... e 30.10.2023
Mubammad Kabeer, Ex-Chowkidar, GGPS, Karang, District
Kohistan ...ooovvuvuninnns e (Appellant)
Versus

].,?;The Secretary Elementary & Secondary Education Department,
2IKhyber Pakhtunkhwa, Peshawar. '

2. “The Director, Elementary & Secondary Education Department,
Khyber Pakhtunkhwa, Peshawar.

3. The District Education Officer (F), District Kohistan, Khyber

PakhtunkhWa. oo vvrie v e (Respondents)
‘Present: |

Mr. Noor Muhammad Khattak ,Advocate.........................] For appellants
Mr. Asif Masood Ali Shah Deputy District Attorney ...........For respondents

APPEALS UNDER SECTION 4 OF THE KBYBER .
PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974 ¢

AGAINST THE IMPUGNED ORDER DATED 09 09.2021 -
WHEREBY MAJOR PENALTY OF (,OMPI'JLSOR_Y :
RETIREMENT FROM SERVICE HAS BEEN IMPOSED .
UPON THE APPELLANTS AND AGAINST THE

APPELLATE ORDER DATED 05.09.2022 WHEREBY THE

DEPARTMENTAL APPEALS OF THE APPELLANTS HAVE.
BEEN REJECTED.

4"" ranal . CONSOLIDATED JUDGMENT

KA.UM ARSHAD KHAN CHAIRMAN: Through ihis single judgment s

all the above four appeals are going to be decided as all are similar in
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“nature and¢  almost with the same contentions, thervefore, all can-

E conveniently be decided together.

2. The appellants’ cases in brief are that appellants were appointed and

were serving in the Education Department as Chowkidars. In the
g

:‘méanwhile, they were compulsorily retired from service vide order dated
109.09.2021. Feeling aggrieved of the said impugned order, they filed
departmental appeals, but the same were rejected, hence, the present
service appeals.

3. On receipt of the appeals and their admission to full hearing, t e

~respondents were summoned, who put appearahce and contested the
i,

appeal by f'ulng written reply raising therein numerous legal and factuni

ob‘}ectlons. The defense setup was a total denial of the claim of"ti{e
-appellant.

4. We have heard learned counsel for the appellants .and. learned

Deputy District Attorney for the respondents, Lo
5. The learned counsel for the appellants reiterated the facts and groun'ds
detailed in the memo and grounds of the appeal while the igarnccl Addit%ohal

Advocate General controverted the same.by suppo:tmfz the lmpugned ord\.r

6. It appears from the unpugned order dated 09. 09. 2021

thg; the appe!;la-r?ts
-\fl\fe"e compulsorily retired from service on the basis of alleged absence ﬁOm

TEETE S

uty, reported by the Education Momtormg Authority (EMA). The 'éame

hm}hows that there are some ﬂaws in it. There is nothing available on the f

Wthh could show that any mquuy was f‘onduuted whereas the proceedmgs

appear to be for absence of the appellants but rules have. not been tollowed.
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It is otherwise a wel] settled legal proposition ‘that regular inquiry is must

before imposition of major penalty which includes provision of full

opportunity of defense to be provided to the civil servant which howevek

was not done in the case of appellant Reliance is placed on 2009 PLC (CS)
650 |

7. Therefore, instant service appeals are accepted. "Ihe matters are

L]

remltted to the Department for conduct of proper inquiry, which is to;‘jbe
done within 60 days of the receipt of this judgment. Needless to mention tl at_
L‘he appellants' shall be provided proper opportunity ;f defense during the
inquil.'y proeeedings.-.Appeliants are reinstated ih serlvi;:e for the purpose of
p‘lfloper inquiry. The issue of back benefits shal] be subject to tihe oﬁtcoane of.

inquiry. (Copy of this judgment be placed on files of above mentioned

connected service appeals) Consign.

8. Pronounced in open Court at Peshawar ard given uncler our hands .
and the seal of the Tribunal on this 30" day of QOctober, 2023. -
. | v

KALIM ARSHAD KHAN
Chairman

 SALAH-UD.DIN | o
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OF]’ICE OF THE DISTRICT ENUCATION ()FI.ICER( EMALE)

'KOHISTAN UPPER

RE-INSTATMENT/GFFICE ORDR,
l

WHEREAS, the following Chowkidars posted in the schools me-tioned against
each, they were reported absent frovn school duty during the visit of DCMA repeatedly and
ASD|EO (F) Circle also reported ahout their absenteeism several time.

WHEREAS, the then DEQ {F) issued showcase notice to the mentioned Chowkidars .
vidé No0.4152-57/4164-69/418%-37/1217-22 .lated, 2/08/2021 but they failed to reply in )
stipulated period. ‘
WHEREAS, the then District Education Officer (F) Kohistan Upper issued compulsory
retirement order in respect of the following Chowkidars vide No.4597-4606 dated{09/09/2.021

S.No. Name of Chowlidais ' School names
1 Muhammad Nuni GGPS Siglo
2 Muhammad Kabir GGPS Karang
3 Irviran Khan GGPS Taib Abad
4 - Hijab Khan : GGPS Tohti

WHEREAS, the above named chowkidars submitted departmental appeal before
next Higher Authearity i.e., Director, the wortty Director rejected their appeal, vide letter No.65-66-" -
N/291/A-2020/Class-1V/Kohistan/Voi-5-6 date 5.9.2022.

WEHEREAS, The ahove Ex- chowludax submitted their service appeal befora
Hon'ble Service Tribunal Peshawar vide, SA No. ‘372/22 1373/22 1374/22 and 1375/2Z dated
20.09.2021

'~ WHEREAS, the Hon’hle Service Tribunal accepted their appeal and the matter of
are| remitted to the department for conducting of proper inquiry within 60 days and the
appellznts are ‘re-instated in service for tl-2 purpose of proper inquiry, order passed by
Honuurable service tribunal on 30/10/2023.

WHEREAS, this office constituted inquiry committee for conducting of proper
ingliiry vide this office order No.5051-54 < ated 24.11.2023.

"1 WHEREAS, The Inquiry Committee inGuired ‘the matter and report to the
undersigned with the recommendation that the above chowkidars may be re-instated in service
and intervening perind w,e,f, 9.9.2021 to £5.11.2023 may be converted into extra ordinary leave
(without pay} report submitted on 25.12.2023 bearing dairy No.1169 dated . 28.12.2023,

in view of the above, and in the light of inquiry report, being competent
authority as District Education Officer (F) Kohistan Upper, the above mentioned chowkidars are
hefeby re-instated in service w.e.f 24.11.2023 and intervening period w.ef 9.9.2021 to
23111.2023 {805 days} is convirted into extra ordinary teave without pay (EOL} 7

/

j
4
3
q
Bl
X
3
i
i
Fl
3

(Parveen Begi:im Khattak)
District Education Officer (F)

Kohistan upper
Fnd”l Noé é;/ é f [ DEO Female Kobistan upper dated 28 /4;'7()’;9

Additiona) Registrar Peshawar high court bench Abbottabad.

Additional advocate general Abbottabad.

Depury Commissioner Kohistan upper. -
PS§ to secretory Elementary & Sceondary Education Khyber Pakhtunkhws Peshawar,
P.A to Dircetor Elementary & Secondary FEducation Khyber Pakhtunkhwa Peshawar.
Distric. Account Officer Koliistan Upper.

Sub-Divisional Education Oiticer Female Seo Kohistan.
Sub-Divisional Education Officer Female Kandia Kohistan
Official Concerned

Pt e et e i et Al T K TR i 2= N < 52
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To;
: The Director Elementary & Secondary Education, Khyber Pakhtunkhwa Peshawar.

Through Proper Channel

. Subject: DEPARTMENTAL APPEAL

?

l%espected Sir,

t That the appellant was appointed as Chowkidar of the department vide order dated
; - 01/06/2010 after fulfilling all the legal & codal formalities required for the post. '

~ That after posting in GGPS Thooti Kandia, Kohistan the appellant took over the
. charge of his post and staried performing duty with full devotion.

i That the appellant started performing his duty dui‘te efficiently, who!e heartedly and
! 1o the entire satisfaction of his high ups.

That astonishingly the appeltant was compulsory retired from his serwco vide order - )
dated 09/09/2021.

That the appellant filed departmental appeal aga:nst impugned order dated
09/09/2021 to the concerned department but was rejected by the department
. without giving any recason.

- That appellant feelmg highly aggrieved from the said order as well as from the
" appeliate order, filed Service Appeal No 1372/2022, which was decided appeal of 1 ¢
appellant in his favour vide judgment dated 30/10/2023.

That the department in compliance with the Judgment of this Hon™ ble tribunal has
. reinstated the appeilant vide order dated .28/12/2023 besides treating the
“intervening period w.e.f 09/09/2021 to 23/11/2023 (805 days) as Extra Ordinary
. Leave without Pay.

That although the appellant was reinstated in service however remained aggneved
- from the said order to the extent of treating thz intervening period ie. w.ef.
1 09/09/2021. 10 23,11/2023 (805 days) as Extra Ordinary Leave witliout Pay.

That now the appellant feeling aggrieved from the impugned “order- dated
28/12/2023 and having no other remedy but to fife the instant departmental appeal.

It is therefore, most humbly prayed that on acceptance of this appeal, the

o lmpugned ordér dated 28/12/2023 may very kindly be modlﬁed/ rectified to the extenti .

- of .back benefits of intervening period and the respondem may kindly be directed to

treat the intervening period w.e.f 08/09/2021 to- 23/11/2023 (805 . days) penod
" spent on duty with all consequential back benefits. :

BTV N

. Dated: 12.01.2024 . Yours Obediently
Hijab Khan, Chowkidar,
GGPS, Thooti, Kohistan.

I . . %

oy
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’f ' © .~ Tribunal deems fit that may also be awarded Ty =
: ‘QKQ_Q_Q . Tavor of the appéllant. . Cod TR

. Mr. Mohammad Salith, Head Constable No.t2, = Wated 563~ /b
‘Police Line, Dir Upper reesssnsinnnnnnns s APPELLANT

~ PARYER: That on acceptance of

\

- Avneres

- BEFORE THE KHYBER .PAKHTUNKHWA SERVICE TRIBUN
' . : PESHAWAR - o

o AppEALNO. SI¥ * /2016 terwiss e

r¥ioe’ Trlbyp,ivie X 04

[y

-, Bikry ,He"'_.. .ﬂ%

VERSUS

1- Tt’ie"'ln'sbector Gen'eraI: of - Police, ‘Khyber Pakhtun_khwa;

Peshawar, : - o o
- 2= The Deputy Inspector General of Police, Malakand Region at
Saidu Sharif Swat. .~ | Lo
3-. The District Police officer, District Dir Upper,

...................... rerrar i, RESPONDENTS -

< | _
APPEAL_UNDER SECTION ‘4 OF . THE KHYBER
PAKHTUNKHWA _SERVICE TR.GUNAL ACT 1974
'AGAINST THE IMPUGNED ORDER DATED 7.9.2015
WHEREBY THE_APPELLANT WAS. RE-INSTATED -
INTO SERVICE BUT WITHOUT BACK .BENEFITS .
AND_AGAINST THE APPELLATTE ORDER DATED -..
+3.3.2016. WHEREBY THE DEPARTMENTAL APPEAL
OF THE APPELLANT HAS BEEN REJECTED ON _NO
'GOOD GROUNDS - . C

of this appeal the impugned
o‘r@er-‘giate_d 7.9.2015 ‘miay kindly be modified to
the extent of back benefits of the Intervening

- period i;e. from thae date .of dismissal till  re- -
‘instatement. Any other.

remedy which this august =

4 U RISHEWETH: . - o F f >
3 ONFACTS; ' - /e
} L ‘ Fihipgy g ittt

1= That the appellant - was ‘initially inducted
Department as Constable vide order dated 07
after  appointment. as. constable the
-performing . his duty quite efficien:
- satisfaction of his superiors,

in the Police -
“02-2002.That -
aplellant ctarted
ly and up o the entire

of Head conétablga'.:‘That"appe!lant while serving as Head

 Constable in the police station Wari District Dir Upper the’
- appellant served with Show Lause’Notice vide dated 22-17. -
. 2013 on tha allegation that the'appeliant is guilty. of gross

. 2- " That during service the, appelfaht.'was




Servrce Appeal No 318/2016

Date of Tstitution e 30,03, 2016 .
Date of Dedision. . ... 07.07. 2021

Mr Mohammad Saleem Head Constable No 12, Police Llne, .
: ' L (Appellant)

~ VERSUS

The Inspector General of P0|1CE, Khyber Pakhtunkhwa, Peshawar and

two others. . fRespondents)
Present : I

- Noor Muhammad Khattak ' R .
Advocate ... For.appelianc.

. Riaz Khan Paindakheil _
Assistant Advocate General

: For‘re'spondentsf" .
SALAH-UD-DIN,

DIN, " MEMBER (3)"
© ROZINA REHMAN : . MEMBER (J)._. '
. ATIQ-UR-REHMAN WAZIR * 'MEMBER (E}

JUDGMEN o S

N

ROZINA PLHMAN MEMBER (Jl Brleﬂy Stc.tll’lg the fac ts necessary for

the dlsposal of the hs in hand aré that appellant was mltlally mducted in
tne Pglice Department as Constable, He was promotod to the post of

Head Constable and he’ whnle servmg as Head Constable in the Police

]

Departrnent in Pollce Statlon Warl Dlstru:t Dir Upper :was served wrth

_ |
g show cause notice’ on the allegatlon of grdss rnlsconduct Major, -

1

punlshment of compulsory retlrement was lmposed upon the appellant

| "{yfhr‘s'l‘z*ra by the Dlstrlct Pollce Officer, Dll' Upper He ﬁled departmental appeal '

appellant was relnstated in serwce and the

Department was dlrected for fresh departmental |nqulry agam the -

appellant stnctly in accordance wlth Iaw Bac k benef‘ts were SUbJECt to




the ouLcome of fresh proceedlngs Appellant was reln tated mto service

Coon 2 07 2015 for the. purpose of, de- novo inquiry. The lnqun‘y
| commlttee recorded the statements of all concerned ofﬁcers/oﬁ'" CIElS,»
where~after the mqurry commlttee subrnl-tted ﬁndlngs/report whereby,
. the appellanl. was exonerated rrom the charges leveled agalnst him, On

”

the rec.omrnendatlon of the Inqulry commlttee, lmpugned order dated

e '07 OQ ?015 was passed by the D p.C Dll‘ Upper whereby the appellant

--.-was relnstated 1nto service and the perlod he Spent lout from
23.12. 2013 to 0,,.08 2015 was treated as Ieave of the’ kll'ld due Feeling
~ a‘ggrieved, the appellant ﬂledl de’partmental' appeal which was rejected,
-‘where after, present servrce appeal was. ﬁled Case was heard by a
Dlvlslon Bench of thrs Trrbunal' on-03.12. ?019 and was dlSpOSQd of,
however the learned members dlffered in their respec:tlve opmlons a

Larger Bench was, therefore »constltuted whlch heard the case: on

. 07.07. 2021

2. Learnrd counsei for the appellant Op“r‘l =d the case by |cad1ng .

"both the Judgments harided - down by the, Honourable Members

, respectrvely

3, “In the ]udgment Honourable Member (Mr Ahmad Hassan) held

dntztled the appellant to the back beneﬁts and the lmpugned Ol‘dE‘.l
.dated 07.09. 2015 was’ modlﬁed to the extent that the back bener“ts_

may be qranted to the appellant frorn 23.12.2013 to 03 08. 2015

4. On the other haind, Honourable Member (Mr. Muhammad Hamid .

Mughal) was pleased to dlsmlss the appeal ll was held tnat desplte the

fact that the appellant was. exonerated due to insufficier. . of evrclence

:Nt 12
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and theré is nofi ndrng that the actlon agalnst the appellant was

' arbltrary bt actuated with malrce the appellant was awarded back -‘
".benef‘ ts: lrr the Chape of treatlnq out df servrce perrod as leave of Lhe
“kind” due.. Et was further held by the Hon’ble Member that. practrce of |
o ‘brmgmg outslde polltlcal pressure by clvll servant over the authorlties

in the ma‘ter of posting transfer has become common practlce,‘

'Consequently, service appeal was drsmr: ed

We are of the consrdered view that allegatron leveled against the

' '.appellant was that he whrle posted rn P S Wan was gmlty of -misconduct .

. for attemptlng to bring polrtlcal and outslde inﬂuence duectly to. bear on

Dlstnct holce and unwarranted lnterference in . finaricial rnatters of

Dlstrlct Polrce On acceptance of hrs servrce appeal the matter was sent

 back to-the Department for. de-novo |nquily and accordlngly, e was }

' lssued chargc sheet alongwnh statement of allegatrons ‘An inquiry

commlttee was constltuted and Mr Khan Akbar Khan S P Investrgatron

- ‘and Mohy ud Dnn Reserve Inspector Polrce Lmes, were appornted as
- inquiry, officefs. Inqunry commlttee conducted fresh departrnental

. :nqulry and recorded the statements of all- concerned where-after,

'submrtted report wherein they recon.mended filing of the lnqurry and
‘~accord:ngly vrde order dated 07 09. 2015 of the Dlstnct Police Oﬁ’rcer .

Dir Upper appellant was exoneratedr from the charges leveled agalnst ’

-

him and inquiry was accordlngly fi Ied However, the perred he spent out,

,from 23.12.2013 to 03. 08.2015 was treatcd as leave qf the klnd due :

- As per record the present appellant was ln:trally awaroed punlshrnent :

of compulsory fetirement. but on’ acceptance of his servrce appeal he

was. rernstated rnto servuce for the purpose of -de-

L :. »
S-e:-vig,e
P,

ak‘hrukhwnl
I'r:bunul

novo” mqurry and now
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he has been ernerét'ed, frérh t,he c'ha‘r.ges'. An ';erhployee ie. civilm

As'erl/anlr wh'ose wrthfu!-dlshwlsSal’} removal or, compulsory reciremeht
_has been set aslde, goes back. to hls service as lf he was never
dlsmlcsed removed or retrred lrom 5ervrce The restltutlon of employee
.meanv that there has’ been no' dlscc'ltlnuance in hlS servlce and for all
L purposes he had never left hlS post He lS, therefore, entltled to

arrears of pay for the perlod ‘he was kept out of service for no fault of

. < ‘
his own, , e o

6.. - We, therefore,. ‘hdld : that. civil .‘ eewan'c"':rn unconclitipnal
rei:'r.rstétemedt/exonerafcidn frorn;ell" charges is- to :be given -al Beck
" benefits end' the only excéptronEjustif\}mg ha;tf of 'withholdihd of back
: benefts couid be that he accepted galnful employment/engaged in
: 'proﬂtcble busmess durmg the mtervemng perlod whlch ls not the Case
here theref‘ore, thls case is drsposed of in terms that mtervepmg perrod
" from 23 12, 2013 to 03 08. 2015 be consrdered as if the appellant was
| on duty and accordrngly he is entrtled to all back benefts Rellance is

placed on 1999 SCMR 1873 7010 PLC (C S) 151 AND- 2006 SCMP 421.:

7_. o

A

] accepted and the appellant is, held entltled to the benef“ Ls of period

.With the obseriiatidns h'erein-above, the~appeal ,hand is

_ from 23 12. 2013 to 03.08. 2015 Partres are left to bear therr own . costs. _

' Flle be. consrgnel to the record roc .

" ANNOUNCED.
07,97.2021

Member
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR. |
ff/f%w( No 120 ]
L | | (APPELLANT)
LL\cJ» j A (PLAINTIFF)
| (PETITIONER)
| VERSUS |
M ~ (RESPONDENT)
4 _ (DEFENDANT)
o h

ereby»éppomt and constltute Noor Mohammad Khattak
Advocate Supreme Court to appear, plead, act, compromise,
withdraw or  refer to: arb:tratlon for me/us as my/our

Counse|/Advocate in the above|noted matter, without any liability
for his default and with the authority to engage/appoint any other
Advocate Counsel- on my/our cost. I/we authorize the said
Advocate to deposit, withdraw|and receive on my/our behalf all
sums and amounts payable or deposuted on my/our account in the
above noted matter
' Dated. /. [202 oo
N
CLIENT
ACCEPTED
NOOR MOHAMM*’ KHATTAK
ADV TE SUPREME COURT
ALEED ADNAN
& )
~ | . MAHMOOD JAN
OFFICE: ‘ ADVOCATES
Fiat No. (TF) 291-292 3" Floor,
Deans Trade Centre, Peshawar Cantt.
N11.Q214723)




