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BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 905/2023

Qari Umar Nabi S/0 Muhammad Zaman R/0 Village Kund Khwar Tehsil 
Takht Bhai District Mardan Appellant

VERSUS
Government of Khyber Pakhtunkhwa through Secretary Education and 

others Respondents

REPLICATION ON BEHALF OF APPELLANT‘“'^y

Respectfully Sheweth:-

PRELIMINARY OBJECTIONS:

That Paras No 1 to 7 of the preliminary objections of 
reply/comments are incorrect, misconceived. Denied. Appellant has 
been condemned unheard and no regular inquiry has been 
conducted.

8-12. That Paras No 8 to 12 of the preliminary objections of the 
reply/comments are incorrect 
respondents are not considering the acquittal order dated 
24.06.2013 passed by the Honorable Peshawar High Court 
Peshawar wherein appellant has been acquitted from the allegation 
of fake documents and the August Peshawar High Court further 
held that they waived off the back benefits till the judgment of the 
Peshawar High Court dated 24,06.2013, so they will not be entitled 
for back benefits, meaning thereby they shall be reinstated. The 
Department is further directed that they shall not pay any such 
benefit. The Honorable High Court further held that their job for 14 
months was quite satisfactory and there was no complaint from the 
students and they performed their duties like well versed teachers. 
The copy of the judgment of the Honorable High Court was sent to 
the appointing/competent authority of the appellant which was not 
appealed against in the apex court and thus became final and past 
and closed transaction and thereafter the Departmental and Service 
Tribunal proceedings are totally incorrect and misconceived as the 
judgment of the Honorable High Court is binding upon all the 
Departments including the Service Tribunal as per Article 201 of the 
Constitution of Pakistan 1973 which principle is held in judgment 
reported in 1999 SCMR 988 (Copy of the judgment reported in 
1999 SCMR 988 is attached as Annexure R-1). So all the 
subsequent proceedings after the final judgment of the Honorable 
Peshawar High Court Peshawar on the issue of fake documents, 
merit list, competency of the teacher has been opined and 
determined by the Honorable Peshawar High Court Peshawar, so 
the entire proceedings after judgment dated 24.06.2013 of the 
Honorable Peshawar High Court Peshawar are incorrect, 
misconceived and appellant is deemed to be in service w.e.f 1^‘ 
appointment order dated 29.09.2007, however, as the appellant 
himself waived off his back benefits from 31.12.2008 till judgment of 
the Honorable Peshawar High Court dated 24.06.2013 which can

1-7.

misconceived. Denied. The
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be treated as le'bve of the kind due for the purpose of regularity of 
service as the break can’t be attributed to the appellant. It is a very 
sorry state of inquiry that the inquiry in question is the 3'^'^ inquiry but 
again in haphazard manner, without even reading the relevant law 
which was applicable to the issue in hand which has arisen in 2007 
was the NWFP Removal from Service Ordinance 2000 and the 
instant de-novo inquiry report under the KP E&D Rules 2011 is 
totally misconceived, incorrect, void ab initio and has to scrumble to 
the ground being in gross violation of the RSO 2000.

Besides, the members of the Inquiry Committee for the time 
has merely on the basis of surmises and conjectures and making 
pick and choose from the earlier inquiry reports which were 
specifically set aside by the Tribunal as well as disbelieved by the 
Honorable Peshawar High Court Peshawar and even the 
superstructure in the shape of dismissal of the appellant was set 
aside and the finding of the Honorable Peshawar High Court 
Peshawar, including the provision of NWFP RSO 2000 and KP 
E&D Rules 201 Iwith respect to association of the appellant with the 
inquiry proceedings, recording of statements of witnesses in front of 
the appellant and the opportunity of cross examination were 
malafidely ignored, in order to reach to their finding against the 
aforementioned Courts as well as the relevant rules on the subject, 
thus both the members of the Inquiry Committee were highly biased 
and a biased person can’t become an inquiry officer or judge as the 
same is in gross violation of the third maxim of natural justice i.e 
Nemo Debit Esse Judex Impropria Causa (No man can be a judge 
in his own cause) and the 1®^ element in this maxim is the material 
bias, so the members of the inquiry committee doesn’t hold the test 
of the aforementioned maxim of natural justice which is deemed to 
be enshrined in every statute whether specifically provided or not 
as per PLD 1964 SC.

'■ Ik.

The Inquiry Committee failed to verify even the documents from 
the concerned quarter and relied upon the earlier inquiry reports 
whereas neither appellant is confronted with the academic record 
nor any fresh verification was sought from the concerned 
Universities nor the detailed statement of the appellant was 
considered and that statement was totally brushed aside without 
giving any plausible reasoning or explanation for the same and 
proceeded in a capricious and arbitrary manner.

The bias of the inquiry officer is visible from day one as he writes 
in his report that he approached the DEO to reinstate the appellant 
only for the purpose of inquiry which speaks of his biased mind 
from very inception of the inquiry.

The appellant has been made a scapegoat as none of the dealing 
hands and officers responsible for the same has been proceeded 
against and appellant has been singled out which is clear 
discrimination falling under Article 25 and 27 of the Constitution of 
Pakistan 1973. The Departmental Selection Committee as well as 
the Scrutiny Committee as well as the appellate committee 
members as well as the concerned Assistant District Education 
Officers & District Education Officer Mardan were neither made an 
accused in the case nor witnesses nor accused in the Anti 
Corruption case and as per 1996 SCMR 413, 2009 SCMR 663, 
2014 PLC (C.S) 1007. In such type of cases the employee cannot 
be dismissed when action is not taken against the dealing hands. 
(Copies of the judgments reported in 1996 SCMR 413, 2009



r~./

SCWIR 663, 2014 PLC (C.S) 1007 are attached as Annexure R-2, \^' 
R-3 and R-4 respectively)y

The competent authority was required under rule 10 of the KP 
E&D Rules 2011 as well as the RSO 2000 to issue a charge sheet 
and statement of allegation specifically describing the charges 
under hi seal and signature which is a glaring illegality and can’t be 
cured again and again. No show cause notice has been issued to 
the appellant so as the competent authority could show the 
appellant that what are the findings of the inquiry officer/committee 
on guilt of the accused, so that he should make a justifiable reply to 
the same. The order passed by the appellate authority dated 
09.05.2023 (available on page 66 of the reply) is during the 
pendency of the instant service appeal and is hit by doctrine of lis 
pendens as well as against rule 19(2) of the KP E&D Rules 2011 
wherein appellate authority became functous officio as it failed to 
decided the departmental appeal within 60 days as per rule 17 of 
the KP E&D Rules 2011. Rule 19(2) is reproduced as under:

“(2) If a decision on a departmental appeal or review petition, as 
the case may be, filed under rule 17 is not communicated within 
period of sixty days of filing thereof, the affected Government 
servant may file an appeal in the Khyber Pakhtunkhwa Province 
Service Tribunal within a period of 4 [ninety] days of the expiry of 
the aforesaid period, whereafter, the authority with whom the 
departmental appeal or review petition is pending, shall not take 
any further action.”

The inquiry Committee failed to scrutinize the merit list available 
on page 64 of the reply as the recruitment policy framed by the 
Provincial Government under the enabling provisions of KP 
(Appointment, Promotion and Transfer) Rules 1989 duly available 
in the Esta Code (Copy of the recruitment policy is attached as 
Annexure R-5) wherein there are 08 marks for interview which has 
not been given to the appellant, 10 marks for experience has not 
been given to the appellant, the basic eligibility qualification for Qari 
Teacher was Matric along with certificate with Qirat Sanad and the 
two step higher qualification carries 08 marks which is admitted by 
the inquiry Committee as holds the qualification of FA and BA (two 
stages higher). In the presence of the uniform policy for recruitment 
framed by the Provincial Government under the aforementioned 
rules of KP Government, resort to any other criteria is wholly illegal, 
void, arbitrary and of no legal effect, so the merit list based on the 
percentage of marks for SSC, F.A, B.A and M.A is totally incorrect. 
As per the recruitment policy mentioned above, when the eligibility 
criteria is SSC (Matric), 70 marks are to be allocated for 1®^ Division 
in Matric and appellant is entitled for 70 marks as he has admittedly 
obtained 544 out of 850 marks which is 1®^ Division and placed in 
Grade B as its percentage comes to 64% which is more than 60%., 
so the score of the appellant has been wrongly calculated and the 
marks/percentage given to the candidate for professional 
qualification i.e Qirat Sanad is not provided in the recruitment policy 
as the same is merely criteria for eligibility. The correct calculation 
is as under as per the Provincial Uniform recruitment policy: (Copy 
of the experience certificate is attached as Annexure R-6)

S.No Qualification of appellant Marks as per 
Provincial 

recruitment 
policy
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1 Minimum Qualification 
(Matric with Division)

70

2 Three stage (F.A and B.A 
along with Hifz Ul Quran) 

higher qualification

10w

103 Three years experience
Interview 84

Total 98

Whereas the Department in Para 12 of their 
comments/reply affirms on counter affidavit that the 15^^ candidate 
who was the last one has scored 59.89 marks, therefore score of 
the appellant being 96 is on much higher merit than the 
selected/appointed candidates.

This Honorable Tribunal vide judgment dated 04.10.2022 
directed the Department to conclude the inquiry within sixty days 
from the date of order dated 04.10.2022 which is announced at 
open Court in Peshawar, however, the inquiry committee as well 
as the Department blatantly disregarded the said direction and the 
inquiry committee has given its report much beyond the stated 
sixty days i.e on 10.12.2022 and removal on 16.12.2022 which too 
is beyond the target and is nullity in the eye of law as per reported 
precedents/judgments'Of the Honorable Supreme Court reported 
in 2009 SCMR 129, 2010 PLC (C.S) 608, 2007 PLC (C.S) 959 
(Copies of the judgments reported in 2009 SCMR 129, 2010 
PLC (C.S) 608, 2007 PLC (C.S) 959 is attached as Annexure R- 
7, R-8, R-9 respectively)

ON FACTS:

Para 1-18 That Paras No.l to 18 of the service appeal are correct and 
that of comments/reply are incorrect, misconceived and denied 
specifically. Moreover, explained in detail above.

ON GROUNDS:

A-W That all the grounds from A to W of the service appeal are correct 
and that of the comments are incorrect. Denied specifically. 
Appellant is jobless and entitled to back benefits.

It is therefore humbly prayed that on acceptance of this service 
appeal, appellate order dated 09.05.2023 passed by Assistant Director 
(Estab-1) and office order dated 16.12.2022 passed by respondent no 4 
(District Education Officer (Male) Mardan) may please be set aside and 
appellant may please be reinstated in service with all back benefits.

Dated, g^ng/2023^ op-
A^ellant

Through

Am iardan)
Advocate
Supreme Court of Pakistan
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BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR s

Service Appeal No. 905/2023

Qari Umar Nabi S/0 Muhammad Zaman R/0 Village Kund Khwar Tehsil 
Takht Bhai District Mardan Appellant

VERSUS
Government of Khyber Pakhtunkhwa through Secretary Education and 
others Respondents

AFFIDAVIT

I, Qari Umar Nabi S/0 Muhammad Zaman R/0 Village Kund Khwar 
Tehsil Takht Bhai District Mardan (appellant) do hereby solemnly 
affirm and declare that the contents of the accompanying rejoinder are 
true and correct to the best of my knowledge and belief and nothing has 
been concealed from this Honorable Court.
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[Supreme Court of Pakistan]

Present: Nasir Aslam Zahid, Mamoon Kazi and Wajihuddin Ahmed, JJ

Syed ALI, GUL SHAH—Appellant

versus

GOVERNMENT OF SINDH through Chief Secretary, Karachi 
and 2 others—Respondents

Civil Appeal No.823 of 1994, decided on 20th November, 1998..

(On appeal from the judgment of Sindh Service Tribunal at Karachi, dated 28-2-1994 
passed in Appeal No.31 of 1993).

(a) Sindh Civil Servants Act (XIV of 1973)—

—-S.' 2(l)(b)—Sindh Service Tribunals Act (XV of 1973), Ss. 2(aa) & 3-E— 
Constitution of Pakistan (1973), Art.212(3)—"Civil servant "—Leave to appeal was 
granted by Supreme Court to examine as to whether or not, petitioner was a civil 
servant and the Service Tribunal could grant him the relief prayed for.

(b) Constitution of Pakistan (1973)—

-—Arts. 189 & 20.1—Service Tribunals Act (LXX of 1973), S. 3—Binding effect of 
decisions of Supreme Court and the High Courts, respectively—Nature and extent— 
Service Tribunal dissenting from the High Court's opinion which had attained fmality- 
-Supreme Court disapproved such cause, for, Service, Tribunal though not a Court 
subordinate to the High Court yet same was a judicial forum directly impacted by the 
High Court's determination and was bound by the opinion of High Court.

Articles 189 and 201 of the Constitution, 1973 confer binding effect on decisions of 
the Supreme Court and the High Courts, respectively, to the extent any such Court 
decides a question of law or its decision is- based upon of enunciates a principle of 
law. Relevant to the decision of the Supreme Court the binding effect extends to "all 
other Courts in Pakistan", whereas relative to a High Court the same effect is achieved 
as regards "all Courts subordinate" to the High Court concerned.

In so far as the Supreme Court is concerned, an added effect is provided to its 
pronouncements by Article 190 of the Constitution.

The binding nature of the pronouncements of the superior Courts is Constitutionally 
limited to the Courts functioning in Pakistan and to the extent visualized by Articles 
189 and 201 respectively. The reason is not far to seek namely, that for the concerned 
Courts it is impermissible to travel beyond or cut across the enunciations of law 
recorded by the relevant High Court or, where applicable, Supreme Court. This, 
however, does not imply that the pronouncements of the superior Courts are not 
entitled to the highest respect if and when such are referred to or relied upon by 
authorities, whether executive, quasi-judicial or judicial, though not covered by the 
Constitutional provisions above-referred. It has, therefore, evolved that when a 
precedent of one High Court is cited even before another High Court, the same has 
considerable pursuasive force. There is yet another aspect too, which is of still greater 
significance Such arises in cases where the decision of a superior Court is directly 
addressed to or has a bearing upon the proceedings before another forum Within these 
connotations fell the judgment of the High Court, in relation to the Service Tribunal. 
Even if the Service Tribunal had reservations about the binding nature of the High
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Court order, as a result whereof the appellant had approached the Tribunal, it should 
have been only too proper for the Tribunal to have accepted the conclusion of the 
High Court and proceeded to decide the matter accordingly, the error in the High 
Court decision, if any, coming to be rectified in Supreme Court if and when the matter 
was brought there. Supreme Court, therefore, disapproved the Service Tribunal having 
in effect dissented from the High Court opinion, which having attained finality bound 
the Tribunal not because it was a "Court" subordinate to the High Court but because it 
was a judicial forum directly impacted by the High Court determination.

(c) Sindh Civil Servants Act (XIV of 1973)-

-—S. 2(1 )(b)-,-Sindh Service Tribunals Act (XV of 1973), Ss. 2(aa) & 3-E-"Civil 
servant"—Definition-Employee of a corporation—Person having joined the Local 
Council's Service not in the ordinary course but as a civil servant, was a civil servant.

Muhammad Ali Hakro v. Government of Sindh C.P,L. A. No. 154-K of 1998 ref.

Fazl-e-Ghani Khan, Advocatpreme Court for Appellant.
M. Saleem, Additional Advocate-Genera! for Respondents .

Date of hearing: 20th November, 1998.

JUDGMENT
WAJIHUDDIN AHMED, J.—The facts of the case, as recorded by the Sindh 
Service Tribunal, are as tinder:-

The case of the appellant, Mr. Ali Gul Shah, which is undoubtedly a case of great 
hardship, has been described in the memo, of appeal as follows. The appellant joined 
Government service in 1971 as Sub-Engineer in the Irrigation and Power Department. 
Three years later in July, 1974, he was appointed as Assistant Engineer (BPS-16) in 
the Peoples Works Programme. Then came the Martial Law which replaced the 
Democratic Regime. Following the promulgation of M.L.O.-55 like many other cases, 
the appellant's appointment was also referred for scrutiny by the relevant Select 
Committee. After his clearance by the said Committee, his appointment stood 
regularised vide the Minutes of the Committee's meeting held on 11-7-1978. The 
appellant continued to work in the capacity of Assistant Engineer (BPS-17) until he 
was found surplus and on 17th January, 1979, he was referred to the Administrator, 
Hyderabad Municipal Corporation for absorption in Local Council Service 
(Engineering Branch). In his letter, dated 28“’ May, 1979, addressed to the 
Administrator, Hyderabad Municipal Corporation, the Secretary, Local Government 
Department listed the conditions on which some surplus Engineers of P.W.P. were to 
be absorbed in the Local Council Service. The Administrator was further required by 
the letter to obtain the appellant's consent for the said conditions so that the case of his 
appointment in the Local Council Service was finalized. Although the appellant 
vehemently protested against the arbitrary decision with regard to his absorption in the 
Local Councils Service, yet left with no option he reluctantly accepted the terms and 
conditions for his appointment in the said service, and consequently he was absorbed 
in the said service. However, he kept on making representations to various authorities 
until he was intimated by the letter, dated 19th February, 1992 of the Secretary, Local 
Government Department that his request for the benefit of the past pay drawn by him 
in the defunct Rural Development Programme Department was considered and 
rejected. Dissatisfied with the said order, he filed Constitution Petition No.D-269 of 
1992 in High Court but the same was dismissed in limine vide the judgment of High 
Court, dated 28-11-1992. Since the appellant was declared as Civil Servant by the said 
judgment he preferred departmental appeal on 9-1-1993 to the Chief Secretary, from 
the order, dated 19th February, 1992 hereinabove. As the said appeal remained 
decided for the statutory period of 90 days he approached this Tribunal in the present 
appeal filed on 12-4-1993.

un-
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%The Tribunal, which the appellant approached in the circumstances detailed above, 

recorded the undernoted observations:--

"After careful perusal of the above documentary proof, no doubt was left in our minds 
that the appellant who started his service career with Government service, was forced 
by circumstances to reluctantly accept the appointment of Assistant Engineer in Local 
Councils service, after he was rendered surplus in the Government Department. Of 
course the poor man had no choice in the matter. We have all the sympathy with the 
appellant because we are appalled at his helplessness which in our opinion has been 
unduly exploited. From the terms and conditions offered to him for his 
appointment the condition at Serial No. 1 was so oppressive that it robbed him of not 
only past service of nearly eight years but also of the salary and other emoluments he 
had earned during the said period of his service. This was obviously done contrary to 
basic principles and the longstanding practice in vogue. In such cases of the change in 
service, at least the last emoluments of the persons involved in the change of service 
are invariably protected. If any precedent is needed in support of this view, we would 
like to refer to the revolutionary change reflected by the nationalization of private 
schools and colleges. In that case the last emoluments of the teachers coming from 
private schools and colleges were given due protection. To alleviate the sufferings of 
the appellant and save him from further litigation, authorities concerned would be 
well-advised to show their good will even at this belated stage and redress his 
grievance at least with regard to his pay, even though the appellant may not, be in a 
position to bring legal pressure on them particularly when he had himself accepted all 
the conditions of service including the oppressive one referred to above.

Following the appellant's absorption in Local Council (now known as Sindh Councils 
Unified Grades Service), as discussed above, his is connection with Government 
service stood completely severed. His own admission in last line of para. 4 of the 
memo of appeal is that the date of his absorption in Local Council Service was 23rd 
January, 1979. From that date onward he has obviously been performing his function, 
and doing his duties in connection with the Local Council concerned. In return he has 
been drawing his pay etc. from the said council’s funds. As such he has ceased to be a 
civil servant from the said date. As for his appointment, reference may be made to 
Sindh Councils Unified Grades Service Rules, 1982 (hereinafter referred as the said 
Rules). As provided in clause (c) of sub-rule (1) of rule 4 of the said rules the Minister 
in charge is the appointing authority for posts in BPS-17 Thus, the Government 
functionary continues to be appointing authority of the appellant who is admittedly 
working as Assistant Engineer (BPS-17). Moreover, from the above date of the 
appellant's absorption in Local Councils Service he was governed by the Sindh Local 
Government Ordinance 1979, and the rules framed thereunder. But as provided in 
section 3 of the Sindh Civil Servants Act, 1973, the terms and conditions of service of 
a civil servant-shall be as contained in the said Act and the rules framed thereunder. 
Had the appellant continued to be in service of Government after his absorption in 
Local Council Service, he would have been considered to be on deputation to the 
Local Council concerned. In that case the question of treating him as fresh entrant in 
service and curtailing his pay back to the minimum of the scale (BPS-17) would not 
have arisen at all. However, the appellant's learned counsel relied upon the judgment 
of High Court delivered in the Constitution Petition filed by the appellant, wherein the 
appellant was declared as civil servant and Service Tribunal having exclusive 
jurisdiction to entertain appeal with regard to the appellant's grievance. In this 
connection we put a question to the learned counsel if the judgment of the High Court 
was binding on the Service Tribunal. His reply to the above question was in the 
negative Since we are of the view that the appellant is not a civil servant, this Tribunal 
has no jurisdiction to interfere in his case. "

Premised on the foregoing observations, the Tribunal, while rejecting he plea of 
limitation still, found the service appeal to be non-maintainable against the Tribunal's 
order, thus, passed on 28-2-1994, the appellant preferred leave petition. Per leave 
granting order, dated 28-8-1994, leave was granted in following terms:-

new

Attested
Amjad All Advocate 
Supreme Court
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J"The High Court of Sindh dismissed the Constitution Petition of the Petitioner for 

want of jurisdiction on the ground that he is a civil servant and can get the relief only 
from the Service Tribunal. After the dismissal of his Constitution Petition, the 
petitioner approached the Sindh Service Tribunal. The Sindh Service Tribunal also 
dismissed the appeal of the petitioner on the ground of lack of jurisdiction for the 
reason that he was not a civil servant.

(2) Leave to appeal is granted to examine as to whether or not the petitioner is a civil 
servant and the Service Tribunal could grant him the relief prayed for. "

We would now take up the order of the Sindh High Court, dated 28-11-1992, passed 
by a Division Bench of that Court, in Constitutional Petition No.D-267 of 1992 
(Hyderabad Circuit), whereby the appellant was opined to be a civil servant and his 
remedy, such as that' may have been, to lie exclusively within the jurisdiction of the 
Sindh Service Tribunal, constituted pursuant to Article 212 of the Constitution. The 
Division Bench of the High Court, comprising of Mukhtar Ahmed Junejo and Nazim 
Hussain Siddiqui, JJ., had therein determined the legal position as follows:........ —

'"Civil Servant", as per clause (b) of subsection (,1) of section 2 of Sindh Civil 
Servants Act means a person who is member of civil service of the province or holds 
civil post in connection with the affairs of the province. Deputationists to the 
Provincial Government and employees on contract basis or on work charged basis are 
excluded from the definition of civil servant as also an employee paid from 
contingencies. In the present case, the petitioner was appointed by the Government of 
Sindh, was regularized by Government of Sindh and was directed to be absorbed in 
service against a post of Assistant Engineer. Such direction was given by the 
Government of Sindh in Services and General Administration Department to the 
Local Government Board, Government of Sindh. Although the service of the 
petitioner was placed at the disposal of Hyderabad Municipal Corporation, but he 
continued to be employee of the Government of Sindh and for this reason alone the 
petitioner was communicated the terms and conditions of his employment by the 
Secretary Local Bodies etc. Government of Sindh. At no stage of his service the 
petitioner was appointed by any Municipal Committee or by any Municipal 
Corporation because he was an employee of the Government of Sindh. In this 
situation the petitioner is a civil servant as defined by section 2(l)(b) of Sindh Civil 
Servants Act. Consequently,, it is held that the petitioner could seek his remedy before 
Sindh Service Tribunal butt not before this Court"

Now, as seen, because it was conceded before the Tribunal, when the Tribunal was 
approached, that the High Court order did not bind the Tribunal, the latter proceeded 
to return a contrary finding. It is Articles 189 and 201 of the Constitution, which 
confer binding effect on decisions of the Supreme Court and the High Courts, 
respectively, to the extent any such Court decides a question of law or its decision is 
based upon or enunciates a principle of law. Relevant to the decision of the Supreme 
Court the binding effect extends to 'all other Courts in Pakistan', whereas relative to a 
High Court the same effect is achieved as regards "all Courts subordinate" to the High 
Court concerned. These two Articles of the Constitution run thus:-

"189. Decisions of Supreme Court binding on other Courts.—Any decision of the 
Supreme Court shall, to the extent that it decides a question of law or is based upon or 
enunciates a principle of law, be binding on all other Courts in Pakistan."

"201. Decisions of Hi h Court "din on subordinate Courts. —Subject to Article 189, 
any decision of a High Court shall, to the extent that it decides a question of law or is 
based upon or enunciates a principle of law, be binding on all Courts subordinate to
it."
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DIn so far as the Supreme Court is concerned, an added effect is provided to its 
pronouncements by Article 190 of the Constitution, which is reproduced below:—

"190. Action to aid of Supreme Court.—All executive and judicial authorities 
throughout Pakistan shall act in aid of the Supreme Court,"

It will at once be seen that the binding nature of the pronouncements of the superior 
Courts is constitutionally limited to the Courts functioning in Pakistan and to the 
extent visualized by Articles 189 and 201 respectively. The reason is not far to seek 
namely, that for the concerned Courts it is impermissible to travel beyond or cut 
across the enunciations of law recorded by the relevant High Court or, where 
applicable, this Court. This, however, does not imply that the pronouncements of the 
superior Courts are not entitled to the highest respect if and when such are referred to 
or relied upon by authorities, whether executive, quail judicial or judicial, though not 
covered by the Constitutional provisions above-referred. It has, therefore, evolved that 
when a precedent of one High Court is cited even before another High Court, the same 
-has considerable pursuasive force. There is yet another aspect too, which is of still 
greater significance. Such arises in cases where the decision of a superior out is 
directly addressed to' or has a bearing upot the proceedings before mother forum. 
Within these connotations fell the judgment of the High Court m elation to the Sindh 
Service Tribunal. It seems to us that even if the Service tribunal had reservations 
about the binding nature of the High Court order, as a result whereof the appellant had 
approached the Tribunal; it should have been my too proper for the Tribunal to have 
accepted the conclusion of the High Court and proceeded to decide the matter 
accordingly, the error in the High Court decision, if any, coming to be rectified in this 
Court if and when the utter was brought here. We, therefore, do not approve the Sindh 
Service Tribunal having, in effect, dissented from the High Court opinion, which 
having attained finality bound the Tribunal not because it was a "Court" subordinate 
to the High Court but because it was a judicial forum directly impacted by the High 
Court determination.

Taking up the main controversy now, there may have been some weight in the High 
Court observation namely, that the appellant had joined the Local Councils service not 
in the ordinary course but as a civil servant. He had, thus, been a civil servant. The 
point of time when the appellant ceased to be a civil servant, if at all, it loo blurred to 
be identified at a particular point of time. In any case, for the purposes of this appeal, 
during the intervening period, an amendment has come to occupy the field and that is 
reflected in the Sindh Service Tribunals (Amendment) Act, XXXI of 1994. Such 
enactment promulgated on 16-1-1995 and made effective forthwith has resulted in the 
insertion of clause 2(aa) in the Sindh Service Tribunals Act, 1973, which runs thus:-

"(aa)’Corporation' means a Corporation or Institution set up or established by a 
Provincial enactment. "

The reproduced definition clause is followed by the insertion of section 3-E in the 
same Act and is to the following effect:-

"3-E. Employees of a Corporation be deemed civil servant.—Notwithstanding 
anything contained in any law, service of Corporation is hereby declared to be the 
service of the Province and every person holding a post in the Corporation, not being 
a persons who is on deputation to the Corporation shall, for the purposes of this Act, 
be deemed to be a civil servant."

Without going into further" details, in Muhammad Ali Hakro v. Government of Sindh 
C.P.L.A. No.l54-K of 1998, decided on 18-11-1998, a Division Bench of this Court 
has concluded that Sindh Councils Unified Grades Service is covered by the above 
insertions and persons occupying similar positions as the appellant would now be 
deemed to be civil servants. The insertions, being procedural, would be retrospective.

Supreme Couri
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In the circumstances, and the appellant having been found to be a civil servant, this 
appeal is allowed and the case is remanded back to the Sindh Service Tribunal for 
detehnination on merits and according to law. Parties, however, shall bear their own 
costs.

M.B.A./A-149/S Appeal allowed.

n
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•1996) Secretary to Govt, of N.-W.F.P. v. Sadullah Khan 

(Mtihammad Bashir Khan Jehangiri, J) I
"Khula' form of dissolution is invoked in cases where it is- 

objectively that parties cannot reside within the limits imposed'by 

Almighty. God." .

I ain not sure what the learned District Judge precisely meant when he used the 

words "prove objectively'. It was on record that the contesting respondent was 

making persistent allegations that the petitioner was assaultitig her.’It is also not 
disputed that the petitioner had made a complaint to the Senior Superintendent of 

Police that the petitioner had beaten her and that under the orders of a Magistrate 

she was sent to the Darul Aman by way of protection from the petitioner. In the 

circumstances, when the contesting respondent stated that she had develpped 

hatred towards the petitioner her assertion could not be rejected summafily; it 
may also be mentioned that the relationship between the husband and wife is of a 

very intimate nature. It may also be too embarrassing for either of thein to 

disclose to the Court what has transpired between them in the privacy .of their 

home. That being so, there can hardly be any standard for assessing the 

substance in the wife's assertion that she has developed.hatred for her husband. 
Apparently, the learned District Judge was oblivious of the view taken by his 

own Court in a number of cases on'the right of a woman to seek dissolution of 

marriage on the ground of Khyla'. Some of these have been reported as 

Rashida Bibi v.. Bashir Ahmad' PLD 1983 Lah., 549; Ghulam Zohra y. Faiz. 
Rasool (NLR 1984 (Civil) Lahore 308) and Shahida ichan v. Abdul Rahim Khmi 
PLD 1984 Lah. 365. . ! . .

.413t C i-I

proved

1

[1

.1B j

r'

. \4. Leave is refused. ■1

A.A./A-1358/S Le;ave refused.

1

. I
1996SCMR4p^

[Supreme Court of Pakista n].
Present: Raja Afrasiab Khan, Mukhtar Ahmdd Junejo and 

Muhammad Bashir Khan Jehangiri, JJ

J \

(
i

SECRETARY TO GOVERNMENT OF N.-W.F.P. ZAKAT/SOCIAL 

WELFARE DEPARTMENT, PESHAWAR 

and another—Petitoners

. versus
SADULLAH KHAN—Respondent

Civil Petition for Special Leave to Appeal No. 103-P of 19^5, decided on 13th 
November, 1995.

I
s

J

(On appeal from the order of the. N.-W.F.P.
Peshawar dated 16-2*1995 passed in Appeal No.368 of 1994).

Service Tribunal, \

SCMR

J i
1



■ 4^:4 • Supreme Court Monthly Review [Vol. XXt

\3
North-West Frontier Province Civil Servants (Appointment, Promotion and .
Transfer) Rules, 1975~-
—R. 10 (2)—Constitution of Pakistan (1973), Art. 212(3)—Termination of 

services on ground that appointment of civil servant was irregular—Service’
Tribunal ordered reinstatement of civil servant—Validity-r-Department's plea 

was not that civil servant lacked qualifications for the post in question— 

Department having itself appointed civil servant on temporary basis in 

violation of rules could not be allowed to lake benefit of its lapses in 

order to terminate services of civil servant merely becaiise it had itself 

committed irregularity in violating procedure governing such appointment—- 
Service Tribunal having re-instated civil servant could not be deemed to have 

committed any illegality or irregularily—Leave to appeal was refused in 

circumstances, [p. 415] A

„ Saifur Rehman Kiyani, A.G., N.-W.F.P. with Haji A.Q. Mazhar,
Advocate-on-Record for Petitioners.

Nemo for Respondent,

Date of hearing: 13th November, 1995.

ORDER

KlUHAMMAD BASHIR KHAN JEHANGIRI, J.—This Petition for 

Special Leaye.to Appeal'is directed against the order dated 16-2-1995 passed by
the N.-W.E.P’. Service Tribunal, Peshawar.

*.
2. S?iduallah Khan, respondent,' was appointed on 19-5-1994 jis Saleman 

by petitioner No!2 in the office of the Superintendent, Institute for Blind, Swabi.
He assumed’ the charge on 1-6-1994. His services were, however, terminated 

with effect from 16-8-1994 on the ground th^t his appointment was irregular.
After rejection of the respondent's departmental appeal/representation he. filed 

appeal before the N.-W.F.P. Service Tribunal. The gravamen of the respondent 
was that he was appointed by petitioner No. 2 who was competent authority; 
that no irregularity had been committed in his appointment, that he possessed the 

requisite qualification for the post; that the respondent could not be punished for 

any ac.t or omission of the petitioners; that he had been condemned unheard and;
. that, some, favourites were being appointed against the post and thus, the 

. respondent was the victim,of nepotism.

3. .According'to the stand of the petitioners, the services of the respondent 
were terminated on the ground that, besides being irregular, his appointment was 

violative of sub-rule(2) of Rule 10 of the N.-W.F.P. Civil Servants 

(Appointment, ftomotion and Transfpr) Rules, .1989 and Services and General ^ 
Administration Department Circular Letter dated 11-2-1987 .

4. The learned Tribunal,’while conceding that the procedure laid down in 

;; , .Tule 10(2) supra regulating the apjpointment of Saleman had not been adhered to,

I

c ■
1—^
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Secretary to Govt, of N.-WvF.P. v. Sadullah Khan • C., ^ 

(Muhammad Bashir Khan Jehangiri, J)
1 the appointment of the respondent

1996]
4 IS.

.

made by the competent authority. The ' 
Tribunal further maintained that there was no dearth of the precedents of the
Tribunal wherein the incumbents were not held to suffer merely due to the 

conscious or unconsciou.s procedural lapses attributable 
authorities. The learned Tribunal then took 
Sultana of Dir wfio

was

to the competent 
notice of the case of Mst. Razia 

10 was appointed as N.G.I. in BPS-8 on "irregular basis" like 
the respondent and her services were terminated .alongwith the respondent- but 

she V 1 re-mstated vide Zakat and Social Welfare Dep^ment Order No.SO 

(SW) -3/93 dated, 24-8-1994 and reached the conclusion that even irregular 

appoLuments, according to the practice'of the petitioners, themselves, werb 
regularized in cases exactly similar to that of the respondent .'In this context 
learned Tribunal aptly observed

i

th6; ,<* i ‘v; /

If the irregular appointment of Razia Suitana could be rectified'^d she
could be reappointed/reinstated,, the . leafned counsel for the appellant
contends that why the appellant should not be .reinstated for the same 
reason.

• r
’V.. >

• *■

5;> I

1

t<» ' >

The appointment of the appellant is definitely teftiporary a& given in, 
Annexure-A on the file but the reason for termination of the services of i 
the appellant is not that the services of the appellant were tempo'rai7 but ) 
is that his appointment was • irregular which the Tribunal has! 

already held not to be the fault of the appellant but that
competent authority who appointed him in violation of the 
rules." . .

4

of/
appomimeni

t

In this view of the matter the learned Tribunal\ >
^ was persuaded to accept

the appeal and to direct the reinstatement of the respondent from the date of 

; termination of his services.

!•
1
I

'r ,

5. Mr Saifur Rehman Kiyani, learned Advocate-General, had reiterated 

before us. the contention that appointment of the'; respondent being purely 

temporary and having been found to be irregular could be terminated at any time I
and without assigning any reason by giving 15 diys \ notice. In this ^context - he '
daled ibid and Circular. Letter erf the S&g’aD

1
t
»

Si/
r u

I\ , • ^
'I

M1 1

6. It is disturbing to note that in this 

guilty of making irregular appointment
petitioner No.2 had himself been 

, . bn V'-hat has’ been described "purely
temporaiy basis". The petitioners have now. nimed around and terminated his 

services due to irregularity and violation of rrle 10(2)
to say the least, is utterly untenable. The
that the respondent lacked requisite qualification. The petitioners
themselves appointed him on temporary basis in-violation of the rules for
oTr.Tr be allowed to take benefit
Of their lapses in order to lerrninate-the, services of the respondent merely

case

t
ibid. The premise,5 A

case of the petitioners5 was not1
»

\

' SCMN i-P
I

4
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because they have themselves committed irregularity in

goVerhihg ,thp apppirttment; In the peculiar circumstances of the case, the learned A
tribunal \s not shown to have committed any illegality or irregularity in re­

instating ihc rCSpondenl.

7,. .Resultantly, this petition is dismissed and the leave is refused.

Petition dismissed.

[Vol. XXIX!1.

violatirjg the procedure C; •
, ’1 •
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(Supreme Court of Pakistan] 

lament: Saiduzzamdn Siddiqui and Fatal Ilahi Khan, JJ 

HABIB-UD-DIN—^Appellant
■ .■ ■ - ■ t-

'• versus

I
«.

1 •
/

. >

»•

Mst. HAMIDA BANO and another—Respondents
Civil Appeal- No. 235 of 1994, decided on 12th December, 1995.

..(On appeal, from the judgment datedi 16-5-1993 of,the Lahore High 

Court, Raw^indi Bench, Ravv'alpindi.in Civil Revision No.9/D of 1990),
(a) Constitution of Pakistkn (1973)--

—-Art. 185 (3)-^-High Court had decided revision petition upon assumption that 
Trial Court s judgment was based on consent of parties and therefore, did 

decide . matter in controversy on merits™Leave to appeal was granted after 
• perus^ of statements of parties recorded in appeal wherefrom it transpired that 
plaintiff never consented to passing of decree in terms stated rather it was pj^ed 

that ^pe^ be decided on merits, [p. 419] A
(b) Specific Relief Act (I of 1877)—,,

j

!

not

—-S. 56 (i)—Constitution of, Pakistan (1973'' Art. 185”-Defendant digging 
land adjoining the wall of the house^of plain^ .T thereby exposing such wall to 

endanger lives of plaintiff's family and tr jause damage to his property— 

Apprehension was to the effect that wall in question could collapse at any 

moment and cause.irreparable loss—Court was thus, duty bound to have ordered 

remedial measures to be taken to avoid such continuous apprehension and danger 

within-meaning of S.i56 (i), Specific Relief Act, 1877—Appellate Court and 

High Court acted iI16gically to refuse relief prayed for by plaintiff, which had 

grated by Trial Court; merely on the undertaking given by defendant to 

wait for the day when wdl in question, would collapse and actual injury was 

sustained;, whereafter loss could be made good in suit for liquidated damages— 

Material on record indicat^ that plaintiff was successful in proving that he was 

.^ entitled to jelief prayed for in plaint—Judgment of High Court and Appellate

i
t

R.-'..
41
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iI
District Coordination.Officer y. Rozi Khan

(Ijaz-ul-Hass& Khan, J) •.
* * ' * * •* •

‘.VI •

r 7. In the above perspective, we have^ examined thef/impugned . vj 
^ judgment and* feel that under the circumstances, the .learned. High Goui^. ^ ^

did not commit any legal infirmity. No misreading or non-reading of the * ^

2009]
ti

f V >
»1

record of the case has been pointed out: We. are-not persuaded: tp-mpset 
the well reasoned judgment, which is'hereby,maintained.’

_8..
force, stands dismissed and leave to appeal is refused.

M.B.A./A-20/SC
1 >

In view of the above^ the present petition, being dfcvoid .of any. 1

1

Petition dismissed.
i

2009 S C M R 663
[Supreme Court of Pakistan]

Present: !jaz-ul-Hassan Khan and 

Muhammad Qaiin Jan Khan, JJ^

DISTRICT COORDINATION OFFICER^ 

DISTRICT DIR LOWER and others-A—Petitioners

verkus

•<» ^

i

\
t

(

f
V 'Ii^ •\

nr ; *
i •

• ROZI KHAN and others—--Respondents
M Civil Petitidns Nos.660-P, 661-P and 662-P of 2006, d^ided pn,6th 
S February, 2009.

/
♦ >1)

F
i> n )I

... J . . .

(On appeal from the' judgment, dated‘•17-6-2006 of the 

N.-W.F.P.^ Service Tribunal, P^hawar passed in Appeals Nos;49p, /491 

and 492 of 2005).

Constitution of Pakistan (1973)o-

< S

}

1
I

t»

•i

—Art. 212(3)—Termination/withdrawal of appointaent of . civil " ' 
servant—Civil servants, in the present case, were qualified and their 

appointments were made by the competent authority after observance of 

due process of law.--No proper inquiry, such as issuing of charge- 
. sheet/statemeni of allegations, show-cauSe notice, had been issued to the 

■ civil servants while terminating/witHdrawing their services—Judgment of 

the Service Tribunal was based oh valid and sound reasons and was

y
r

*

(1
e

f

i, entirely in consonance with the settled law—Neither there was 
misreading, nor misconstruction of facts arid law was^tbund in the said- 

jiuigment of Service Tribunal-tAny' .i|:regularity.| -whatsoever, 
committed by the appointing department itself, jthe appointee could not
be harmed, damaged or condemned subsequently when'it opchrxed to the 
department that it had itself coirimitted some irregvilaritijes qua any
appointment—Petition for leave to appeal b.y* thej .de^^rtment wds

I dismissed by the Supreme !Court, ,in ch-cumstances.j ;

I
0 D
.e ifu
le
;e
11

. *[pp. 665, 666] A &; B; . |
■

ftmrad'Wi Advoc^b' - Sj^ariemt C5url ijtihISCMR •u-
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CoUectorfOf Customs and C<<nxral Ex.cise» Peshawar and 2 others',
V. Abdul Waheed'and 7 others 2004 5CMR 303 fol.

i
•1
\
ir

:•c
;i

Ghulam .Rasool and others v. Government of Balochislan and
others •2002 PLG^C.S.) 47; Federation of Pakistan thT9Ugh Secretary 

Establishment Eiivision, Islamabad- and another v. Gohar Riaz 2004 
SCMR'-1662 and Abdul Salim V.. Government of N;-W.F.P through

'H
41

^ ■

it! '•

Secreitairy,? Department of Education Secondary, N.-W.F.P, 2007 PLG,

'••ir . ,
i ’ Tasleem HtissaihvAdvocate Supreme CoiirLfor Petitioners.:

' -.r i' ^ ■'
. - ’ ’V '‘ijaz';AhwaT- Advocate Suprepie Court for Respondents.

;;jy^'ivDfate'r:6f hearing: 6th Pebruafy, 2009
'’ir ‘ ■■

V ■ ■ JUDGMENT ;

v “
•1,' ,

i ^I
■>

t'- > •{■

> •
1 »

• - •: i':
■ •T^ ?t.. \ 4 • t

r.S

0 .■ r.V( 't

IJAZ-UE-HASSAN khan; J.—These petitions for leave to 

appeal, proceed^’against ccihmbn judgment dated 17-;6-2006 passed ,i 

^ ^iby the N.-WiF.P, Service • Tribunal. Peshawar, whereby Appeals *
• Nos.490, 491 and 1492 of 2005 ffiled’ by respondents Rozi Khan, 

Saeedullah and Muhatninad Idrees, Arabic Teachers were *_ 
accepted, order dated 30[7-2004" was restored and the impugned 

order ‘dated 31-1-2005 of termination/withdrawal of respondents, 
was set aside. ^

I

K

i

LI ,

2. ‘ Pacts of the case need not be reiterated as the same have been ; 
irte'htib'iied‘ in detail in the impugned'judgment as well as in the memo of , * j

; -'r -i . ’’#•
- • ^

: 1
<

*

i JWevhave'heard-a'length. Mr. Tasleem Hussain, Advocate, ® 

appearing, on'behalf of petitioners-Depaftmeht^ Mr. Ijaz Anwar, ®
■ : . t'Advocate’^i^bpl'esenfmgv'Oie rbsp^^ We have’ .aiso pbrused the *

' ‘/ ^atienabl.mrecord the impugned judgment minutely.
■ f ■ "j 1 * /; ' ! . '

‘ 4.i ..|E|arned eptmseffo:: the peJitioner-Department mainly contended
'.'that appbintiaent of the-reajiondents was withdrawn-for valid reasons as 

*' -“San.ads”^9f '; the. responded by the .“Deni-Madrasa” were not » i
foimd valid as jthe “Madrasa” 'has ;.hot been registered/recognized by the S 

; Higher Edupation, e9ramrssion! ^e also_ added thsif the Institution/ S 

j Madrasa -which- issued'the “Sanad”' is riot affiliated td Model, Dini 
Madaris Board'as required under %e Federal Government promulgated.

’ Ordinance No.^L of 2O0l.

'. i■■L t (i; t ■

1
i ‘1<^

*1

(? •!
1;«'r

t'/ t •
«■ <iv. •s*

f

i i.

{

(

f :
V}

I V.\
i’ff

5.r On the other side, learned counsel for the respondents 

■ vehemently edntroverted the above contentions and argued that - 
respondents were appointed as regular employees after completion of. ,

1

I. » .» •
■Kv >•

ISCMR’ ■: Attested
Amjad.AIi Advocate 
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District Coordination Officer v. ^ozi Kha^ 

(Ijaz-ul-Hassan Klian, J)

V-6652009J1 -v i.

1. •
^'

legal formalities :;and approval of the competent authority and; ^at 

^ respondents assumed the charge andyreceived three monAs salaries and_^ j 
i as such petitioner-department had no, justifiable reason toi withdrd^^ their ' 

order of appointment. To substantiate the contentions, reiiance was 

placed on Ghulam Rasool and others v.
; others 2002 PLC (C.S.) 47, Federation of Pakistan through Secretary 

L Establishment Division, Islamabad and. another v. Gohar Riaz, 2004 
[ . SCMR 1662 and Abdul Salim v. Government of N.-W.F.P. through', ,
I Secretary, Department of Education Secondary, N.-Wj^.F.P. 2007 PLC 

J (C.S.) 179..
■ 6. Record reveals' that respondents were initially ap.ppinted as,
■ “Qaris” (BS-7) vide order dated j 29-4-, 1999 after proper seleei(iOhui
■ Subsequently, as a result of advertisement appearing in the.m5;)^spaperiv i 
m the respondents applied for the post of Arabie <Teacher,,(BS-9)*ahd they 
W were appointed as such vide order dated iSOr^-^OOfj^. ; TJte^.arespondertts i, j
* took the charge on "31^7-2004- and recteivedii.i^e shlar:j!: f Vide order ^
* dated 31-7-2005, .the appointment', ordqr ,issued on- 30r7-2pQ4, was: , , 

withdrawn. The respondents preferred' iepartmehtal ; ^pegls whmh:
remained un-resppnded..Feeling aggrieved, the .respondents, lapjproach'ed;.

S the N.-'W.E,P Service Tribunal, Pphawar, by way of filing appeals, 
which were accepted as stated and mentioned above. ' ' ^

7. The respondents were qualified and their appointments ;were 

made by the coinpetent authority after observance of due process: of law..v 

No proper- inquiry such as
allegations, show-cause notice has been issued to the: respondents. The

s

f
d ^ ---------------- -----------------

. Government of BalocUistan andi

4
• th r

u

t

■;

■f

• >
10
)d

• .('■ 1

Is ■

V-id ‘

s )
I

issuing of charge sheet/Statement. of
;n

.impugned judgment is based on Valid and sound reasons and is entirely in 

I consonance with the law laid down by this Court. Neither there is
f

misreading or non-reading of material evidence, nor misconstruction of 

facts ancTlaw. Needless to emphasize that or any irregularity whatsoever, 
if committed by the department itself, the; appointee cpnot; be farmed, 
damaged or condemned subsequendy when it occurs to ^e ^department 
that it had itself committed some irregular! ies qua [any apjpbijjUhent.;'Riis 

;d Court has held: in Collector of Customs ^d Central Excise, jPbsh^
. Abdul Waheed and 7 others 2004 $eMR ^Q3 that fqr the

ot i V .irregularities comimitted by the department itself qiia appointment of a 
candidate; the appointees cannot be condenined subse'quently. It was 

observed:—

g

r,
le -

A

and 2 others Vas i
i

le
rn/ • M;

0
.“Obviously the appointments so made, were made by the 

Competent Authority and in case, p^rescribed procedure was not
followed by concerned authority, the appointees/respondents 
icould be blamed for what was to be performed^ and done by the
Competent Authority before having'verified tfie qualification an(
suitability and observance.of the due process; before issuing the.
appointment orders. •
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ikaving considered the , matter from all angles in the light of 
find that learned Tribunal in the impugned judgment

and has

8.
'• material,on file, we

has. discussed alT aspects of'the matter in a proper manner
assigned cogent and sound reasoning in the impugned judgment before ^ m 

’’ ■ arriving at the condlusion. Neither any misreading or non- reading ot the B « 

evidence' on record could be pointed out in the impugned judgment |
i . justifying .interference by this Court. Even otherwise , no substantial g 

question of law of public importance is involved.
Pursuant to above, finding no substance in these petitions; we 

dismiss the,same and decline to. grant leave.: .

• I

ro .

t fi
9. f;

cPetitions' dismissed.M.B.A./P-6/SCy '
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2009 S C M R 666 

^Supreme Court of Pakistan]

■ Present: M, Javed Buttdr and Zio Perwez» JJ
J s . • •

1'
■4 (

. i

{

I

• CIVIL AVIATION AUTHORITY, QUAID-E-AZiJiM, 
INTERNATIONAL AIRPORT, KARACHI—-Petitioner

»
‘i> versus

'JAPAK international (PVT.) LIMITED, LAHORE—■^Respondents
* J ^ * *

!civil Petition No 11392 of 2008, decided on 20th January, 2009.

‘' (On appeal from die judgment, dated 6-8-2008 of the High Court
'of Sindh, Karachi in H.C.A. No.56 of 2005).

***** , • * . • _ , •

. (a) Civil Procedure Code (y. of 1908)
-O. yiII..Rr.6, 7 & 9—-yWritten statement and set-off—After filing of S 

written staterheht without clainiing any set-off, the party is barred from 

raising such'a defence; which is not claimed in the written statement--
Claiin for Set-off can be presented at a subsequent stage only after leave
of the cOurt'under O.VIII, R.9, C.P;C. is.allqwed. [p. 670] A

(b) Civil Procedure Code (V of 1908)---

_-O .yiir, Rf.'6, 7 & 9—Provisions of O.VHI, Rr.6, 7 & 9 permit a
defendaiiV to raise in his defence what is called a legal set-off—Essential t
conditions of legal set-off enumerated.

Following are
(i) The suit must be oiie for the recovery of rhoney.

\:. t

<

•s

) ,

i

the essential conditions of legal set-off:—* •

. <• )
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Eed admitteld.'We agree with th^arguiwdt^of
li^'the limitation.starts.from the dafeof,c9^unioation^,or(ter^.^^' 
ppbndents failed .to jsubs^ntiate that the, 
pthe appellant, therefore, we can safcly l»o|d;Aat^e;^gryi59 

was'not iusiifieci lo dismiss the appeal on the ground of Imitation. ?■-
; . t? ' .•4, i :

ResulianUy, this appeal is accepted, while setting aside the order —y 

-passed by ihe/;Seryice Tribunal dated, 10-5-2012 and declaring that the D 

r^rder dated 12-1-2011 has been issued without lawful authority and is

U
'.r J

1V
7 fi

W
■

■y oc 1•r; c i
j

r'Jm •-1.
*■'

;eno!i 1

jtteci
nat'li void ab initio. \ I N fr;

3. the«ifiBT/57/SC(AJ&K)
i '.Mhi J ’

Appeal accepted.«
■■■A
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2014PLC(r.S.) 1007 ^

[Peshawar Jjjigh Court] 

gefore- Rooh-ul-Aniin Khan and Syed Afsar

i
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Art. 199—Constitutional petition—Civil service—Appointment— 

MyTerminatioh of^ service—Petitioners were appointed by competent 

. m authority *on the recommendations of Departmental Selection 

)r Committee—Petitioners started performing their duties—Services of the
order ere terminated on the ground that some irregularities were

^^^rniommittedby the department ^during process of appointment— 

rd that —in case of any procedural violation, the Authority could not
allowed'to tdke benefit of its '

le ^^'^^^^j^^liofigrs/appointees merely because it ' had 

[inegulari^ - in^ violating prqceMre ^r^g 

brv/ces of dfu petitioners/iVPoMs h^^^
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;;Seccetary tovGoyerninent:Qf N.-W.F.P. Zakat/Social Welfare^ 
Departmedt iFcshawati S^duilali Ktian 1996 SCMR 8413; Collector of
Custtoisv^JciralifxdsyPeshawar and 2 others y. Abdul Walieedv

' anda'6ai^r^;MQ4 SCMltsSpS; Fed^ Pakistan through Secretary?
' EstaWishi&i»piyision; As amab^^ and another v. Gohar Riaz 20(Mm^ 

‘ SGMR h662;!‘ My»aihmad! lA and others v. Punjab Text
Bc)6k Bdai^'.a^ Others 2004 SCMR 1077.; Managing Director SSGC' 
Ltd^^v-; ,Ghtilam; Abbas PLD'2003 SC 724 and Ghazanfar Abbas and 2 

District Education Officer (Colleges) Sialkot and 2 others 2011
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Nutb
Depa
abmothers v.

,PLG (C's.)j-33l7rel. te:i. ,-i IV.5 • No.3i,
V

M Shah Nawaz Khan Sikandri and Anwarrul-Haq, Inamullah 

Khan Kakki for Petitioner.

Saifur Rehman, A.A.-G. for Respondents.
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Date of hearing: 26th February, 2014.

JUDGMENT

ii.

•Vs

1 \I?:* .
ROOH-UL-AMIN KHAN,. J.— Through the instant 

under' Article 199 of the Constitution, 1973constitutional petition
. petitioners,'seek issuance of the following writ

' ''I)’irectmg;b^^^^ to re-instate the petUiondrs in service
; '•:ii;'^‘5^^^^-Q^i^^^Chowicidars with full hiack;benefits by sejtpg-
-■^-''*-"%§ide;tiie^''impu^^ dated 2.0-6-2013

whereby their-aWorntments/recruitniem have, been cancelled
'll ar' U - a , ^ ^ i

, ' '2;' ' Petitioners! alleged that after recommendations of Departmenttl 

Selection' Committee, they were appointed as Niab Qasid aiid|
‘ Ghowkidars, irespectively in BPS-I, vide appointments orders dated 

3-5-2013, in the respondents depa iment/Assistant Director Food Banna 

Division Bannu, on contract bV is, whereafter, they submitted jtheir 

arrival reports, but all of a sudden, vide impugned order dated 

20-6-2013, their appointments were cancelled by respondents wittoqtB®‘< 
' any rhyme and reason, which act of the respondents is unlawful, wiAottl 
■ lawful authority and against the principles of natural justice, heiicc» 

ineffective upon their rights.
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, wherejn thpj3 Respondent •No.2 . filed Para-wise comments 

’ apppintihents of'the petitioiiers, against the questioned posts have,no« 

been ,denied,^'however^ ilt 'was asserted that the Depaftinental Selecu^K 

V / Committee;.."constituVed jfor appointments'of the petitioners wgs no^ 

: ffoperl^^^tu^ls^^fds A^istratl^
:■ 'Dep^r^dt»j^th^re^r?;,,:4PP9int^ents-Qf.petitiop^ 1?^g ab jniup.v(*
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mehts^heafd and documents j^ailadie on tile per;used^^5^:^.|^^\
•S:r' ii -fs • ■• ■ ■ ' ii! •■•'Vfe'-tn'H -

appear^^frc^ Office Order^iffappointmeiits Le^rs.^beaiui^j;^
Sos,223-28/DFC,V230:235/DFC and UTAUD^f. dated 3035-2013, Ibaf 

^titioners Noor .zW^Khan. Zub^ir laan and Raham INiaz,
*®minees of Eiiiploymenf Exchange Confiiission, , had been'^ppointed as 

’^^iab;Qasid and Chowkidars, reispectivefy, on the recomi&ndaUpns of 

I^artmental Selection Committee. Th^y after medical 'Examination, 
;Kbmitted their arrival reports. Consequently, their service, books were • 
^Wuciured! HoWever,, in the meantime,| vide Oljfice' Order 

I^NchSlH/ADF/Mise.l ^ated 20-6-2013,|the. Assistant Director Food' , 
J|Bmu?Oivision Blnni^ cancelled their a^ointinents. Relevapt pbrtion of fj 

above referred'Office.Order is ; produced as below;—I '
'i'-- . - ' ■ „

r. "Consec^ent.upon the diiectioiiS of worthy Secretar^l^dvop,. ,
% I ihe- facujof.iiett^ :^o.PDA/LG an4'|RDp) ;4/^^/m||d^ed;;- 
-# M. 2iK5r2013'.ean(li conveyed the^iSanie|wi^,4^94y^Dnptoj;ate|V. 

P^hawaiJI’ Wfl388S{«3/ET-AFf-8«9^gaa^pi^^3,,K

ntMvtji^ below:-Tn=i

"The CS ihasaconveyed the orddrs of the CM desigrihtpvthy all., 
sorts of recruitments in the :depi:t:/Office be put bh- hbl^. fot feE ■
limetefe- ': I''
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;>| ■ As thei-i appointrrients/recruitihents. | have •been madev’ on
30-5-2013, on the reconimen^afipn iof selectibn cornrnittiee,;
While the directions received^ later on; As such'keeping in

of; the direction of Cluef MMstet, the| appointment/ ;
recruitments;.of the candidates!as per detail given below are v

.atedjpl hereby dancelled with immediate effect". (The underline is ours
anm*^! for emphasis)^ U ^ ^. “
theii ^ .
i The-above quoted office order was defended by the respotidents;,

this Court through filing their Para^wise cotnme|*||e^: i 

n ift'P’ Shanisher Khan and Raham Niaz son pif Bal$azSra^‘;t^ii^ib
>"« Ghowkidara .(BS-oa we,a SaaiH’vMp<5tnsigta=P* : '

I?^f#v.No.223^38/D(FC dated 30-5^2013, ■No.230-35/DI?©^i^dated 
30-5-2013 aW No.237-42/DF^ dated 36-5.2013;( respectively,

- but witHout%e recommendation Bf. appropriate. Gommitteev- As;'
evident* from Notification of. .Governmenti| of kjiybef }
PaKHtui^wa Food. Department vM: issued No;SOEf(Food
Deptt.):-1-35/552 dated- 2-10-2012, the Selection Gommittee
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• must ‘have 
D.epartmeiit but in
formalities has not jieen fiiifilled. As such the criteria laid dow|
for the ([purpose, embodied flbw, and ihereUy any such action 

undertalcen in such circumstances become void ab initio in tb^^ Uc
• :[ eyes of^law. , ‘

, It is further statefthait according to . Rules/Prpcedure 
}‘posts position'of Class-IV hi District/Divisional Offices in initi^^^ 

qii^a is reported' to' the Provincial Head Quarter (Food 

Directorate) for provision of NOC from Provincial Surplus Pool 
i , due to _closing of; District Surplus Pool. And after obtaining*Dq 

' ' the'Manager Employment Exchange in District Qffice i
to t)^, asked to provide list of suitable candidates for filling the»Qui 

. ‘ ' : ^ shbij.^Gt Vacant posts.' On submission of the list'by the Manager* Mr 
. . .Employment Exchange a letter is issued to the candidates for^p Mr.

'test/interview as per laid down procedure".

ra repres^entatiye of
the Selection in

the Administrative^^gthi 
hand this . >.«.
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7. Perusal of the above quoted cancellation order dated 20-6-2013,; 
would divulge that it has. been passed on the directives of Chief Minisietj 
through Chief Secretary, conveyed to the Appointing Authority byith^ 
Administrative fSecretary df the Department. The order,further revealL^^ 

that the Chief Sjecretary of!the Prpvince has conveyed order of the 

Executive/Chief Minister' to ;aUi the Administrative: Secretaries j|
• holding in abeyance all the appoiiitments/recruitments orders for the 

beihg.L:But .the a^poihtm» authority , instead of complying with.[:i 

:; directivei:^of ^le;: (Chief V secretary, straightaway, cancelled itb 

apppintnieiits orders \yith ipimediate effect;

' 8. ;the tirne.. lof filing : comments, the respondents tak^^P« 

soniefsaulty; introduced ■ a new p ea of defence, which runs tpta 

contrary .to the impugned-c rder d^ j ed 20-6-2013, The releyant Paragw 

of the bonmients,'tep.r.Q|diced r.Ltjve, woiUd indicate that appointnie^Here 
orders’ of. the petitioners were; rescinded by the appointing authority, aSi|^pj 

the timei of appointment, .the Departmental Selection .Committee had-
advanced by the , respondents
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properly i'heen constituted. The reason
for. cancellation, of 'appointments orders is unwarraBie^J 

flimsy and against the law, for.the reason that'Departmental Selecti^ 
Committee had properly been constituted under the rules. Part-Ill^ 

North-West Frontier Province; . (Now Khyber Pakhtunkhwa) Gw 

Servants (Appointnlent, Promotion and Transfer) Rules, 1989, provid^
■ mechanism fbr appointment o? ciyil servant against a civil ^ 

According to ‘second proviso of Rule 10(2), appointment in BPS-I 

shall be made .on the reconirhendatiohs of Departmental Sele|' 
Committee tlUrough .District Employment Exchange' Cominission. l| 

instant case, tmdisputedly, petitioners are the reconimeitdees/nominw^^^^
Attested
Amjad Ali Advocate//jPL.; 
■Supreme Court

comments; :
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, ij,e4rrti‘ 'i-i .'r . . ’ \ c ‘ 'petitioners themselves appointed him on temporary basis ^in

* violation of the rules for reasons best knownUo them. Now tliey
cannot allowed to take benefit of their Hapses in ordcr^to
terminate the services of Uhe' respondent merely» because they ^
had theiHselves committed‘irregularity in violating the procedure
governing the appointment! In the peculiar circumstances of .^

• case, the learned Tribuhaliis not.shown to have committed any 9 

! lillegality or irregularity in’re-instating the respondent." ■ «
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A similarly controversy arose in case titled, "Collector' of Customs <i/i4 P ' . 
Central Excise Peshawar md 2 others v. Abdul Waheed.and 7 othen m 
(2004 SCMR. 303) and ihfei^pex Court while resolving the same holdjthr S
following-"- . ^ i , »

I

: 1,: ^ii|'F1^'ra:ise^l^'th|1iuthoritiesvvas that the appointinentsoniivi®
f(' '*' •‘sefv'^ts’were made’without observing prescribed procedure fofl f,

■' appointment and 'they were no ihore, required being ad hoc ‘ • 
appointees, validity: Appointments fill civil servants Were rnade, ;

' by'competent aiithorityi If prescribed procedure was’ not 
' ; 'followed by the concerned authority, the civil servant could not

: .b‘e: blamed for what wa? to be' performed and done by the 

competent authority," «-

f . ^ V

1

j ,

f
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Similar view ’has been reiterated by the apex Court in case tUlei 
. ""Federation of Pakistan through Secretary Establishment PiviSiOA^ ,

■ Gohar Riaz" (2004 SCMR ;1662), whidh

f!

Islamabad anil another v
reproduced as under ■ri i* ^

’ r
. . ' "Contention of employer department that initial appointment 

• civU servant was made in violation of rules by asserting 

, ^p^essu^e was witnout any substance as department had 

. establish on record, that the employee'lacked
‘ ^ f . i .V ^^^alificatio'n and!^ appointed by the * competent authorit^^

‘ Employee could tot be punished fbr any act or omission of
i/^^^departmenC>^pepartment;Could'not be alloiyedito take benefitj 

‘;;;iitsVlapse^ in ordir'to terminate theiiservice of, employee merd 

■ -^because:department had itself committed irregularity by violadl 
^ fjthe procedure governing'the appointment. "

:e
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I I) U- I1 .. vL/ ^In case tilled, ""Muhammad Akhtar Sherani and others v. Pm 

Text B^ook Board and others (2004 SCMR 1077),’the apex Court 
that petty enfployees like Chowkidar, Naib Qasid-and Junior Clertac 

could not be penalized, for wrongdoing of the ^appointing authori 
Reliance, may. also be placed on case titled, Manaf^ing Dif^ctor SSi 

‘ Ltd, V. Ghuldm Abbas" (PLD 2003 SC 724),
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MpEmployrAent;^^diange:;Conimissif.
xWlMy^tued that the. petitioners are the ^ reconmenjdees of yi'Pep^rtrpeptaL^ 

election Conmiittee,, but the only stance taken; ^y..tbe^^,i&’thatlith^ 

P^artmental Selection Committee Gpnstituted,,:fer appointment; was'
, the representation of Administrative DepartmentIn this respect,,
I meeting are worth perusal, which reveals that one’of the

representatives of Food Department from Head Office, Peshawar/was a 

member of thevsaid Committee and he has duly signed the minute:s and, 
recommendations of the aforesaid Committee!' t

I

\ tm
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, - We haye further observed that’as perjihinutes of the irieeting, the^ 
inu^^eparfmental Seleaion Committee, 'constituted' for th'^ appointments/'' 
ice Mrecniitments of the petitioners, was eWprising of Mr. Iftikhaf Hussairi':

^reshi Assistant I^irector Food, Food Directorate Peshawar (Member),^!
Din Muha’nunad Gul District Foc/d Controller, Bannji (Me'niber)' anm 

Afsar Z'^ipani Head Clerk DFC Offce Bannu •fMem’lJ'e^-''^The’ • 
• ||pppointing authority i.e. Mr. Muhainmac Jehangir''khan'''‘Xs'sistant" 

**5itcctor Food. Baimu Division, Bannur has presided the-meeting as a 

Chairman, while > the . other three have ; .acted asi. .iherabers . of the 

toartmental, Selection Committee. Learned^^A,A.-G jfaUe^:;to'sto 

deficiency in constitution of the Departmental Selection Committee, thus, 
plea taken in parawise comments,|is ;not;cohvincmg^and against, the 

is is not the plea of the respondents ( depafuneW ’ ttfat. Uie
^-^'^titioners lacked qualification for the * posts in " que&tioi\/,^the. 

th Committee has duly recommended them-fpr their
recruitments. Thus, the respondeiits-department has' appoirited the 

;Bpetitioners on temporary basis in accordance with procedure and rules, 
alleged violation of procedure and rules is after-thought andimerely 

taking Pi^etext. Time and again it has been ruled by the apex Court that in case 

totall^P^'procedural violation, the au^ority cannot be fallowed'to take 

ragra^^fle^it of its', lapses m order to terminate service of the petitioners 

(itmen^^tely because it has itself c.ommittejd irregularity in violating procedure 

y, such appointment-. A like situation atqse before the,apex Court
hadcase titled;, "i§ecrefflry to Government \of !^,-W:FlP,\^^^kdt/Social 

^^elfare Department Peshawar v. SadullaH KHan " (1996 vSGWR: 8413) 

the Hon'ble. Supreme Court in coheiuding"paragrap#ot)sWved the
eleclK]i®!lowmg:— ■

• CniB ,."It IS disturbing, to note that-iii jfliis case ^iti<mkfiN6;;i 
ovidf^Hl ;**himseli;been guilty of making irre^%.?^oinlment|'pn wfiat:has 

il ■ been'described "purely ternporary ’ fa^isjiiLj^e' j^idt^ers^
-I turned around' and Jerm'irikediij’his services'!,' due.' to
5elecUa^,i' irregulari'ty and violation of rule 10(2) ibijl. The premise, to say 

1 iDllwl’ least, is utterly untenable. The case of the petitioners was
nitiees^: that the respondent lacked requisite qualification.* the
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Wcer (Colleges) Sialkot'.and 2 others.201 V ?LC. (e.,S:|,j|?l; ^while ^ 

identical,controversy, by the worthy LahorekHigh Court''observbd 
iffider:— ' ‘ ■,■. ■ •/

tv-- i1 t
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"Petitioners ,were appointed jby competent authority* on ;\tbe 

recommendations of. Departn^ental Selection Cqmpiitteerafter, 

performing all formalities. Petitioners started perforrningjtheir'
^. duties and accordingly the deparfmmt had been paying the 

, monthly^ salaries and other benefits to the petitioners. 'Service of 

the petitioners were terminated simply on toe grourid..toat?some 

irregularities were committed by toe lepaftinent ^urijigrprocess 
.of appointment of the petitioners. Grc tind on basis of which the .

. petitioner' services were terminated, was misconceived; because ■ 
' *1 the department could not pubish toq petitioner'ffor * the lapses - * 

caused by it; and appointing atithority was responsible td face ^
lapsesv If apbointment of anS employee 

was made illegal same, could >not be| cancelled fand instead'* of |
" taking-action^against the employee; action'must have beenAakeiii 

against^ the appointing authority for committing almisdondu'cttoy ■■ 
making‘UIl4g‘al appointments. ■^Petitidnefst^ whoyOtoerwise' were 

eligible^ could not; be pe'naMed*'for? the ^acf^’dfi^epaftment; 

Constiiutioriai petition was alldWed;:^'? ^ y U-.
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10. Besides, I the procedural wrong committedyyj the; respondents. 
larttnent is not vdetrimernal to the rights ;,ofi any.’; otriers^priVate 

ividual. Moreso.'.the impugned order vide which'the appointments of 

petitioners have 'been cancelled clearly manifest Ithat .'it was hot for 

ncellation of the appointments, rather recruitments in the respondents 

partment/Office was directed to be put on ft'old for the time being 

fidirection of Chief Minister. Thus, there! was no occasion for the 

i^ndents to rescind the appointments orders of toe petitioners. '
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wbat has been discussed [above and deriving wisdom from 

of the apex Cburt oh the subject, we are of the firm view 
k;the services of the petitioners havp wrongly been terminated on the 

iwnd of some irregularities committed by the department/fespbhdents 

ji|ig process of the appointnient foriwhich the respondents/department 

Wkat punish the petitioners. Resultantly, we admit and allow the instant 

petition, s‘et aside the impugned order dated 20-6-2013;aind I iksue a ■ 
|to the respondents department to; fe-instatei)he pe,titiorier!s oh their 

we fEomJ.the.jdatej of itheir appoihtoentsf;|howe\^t'|"|^g];|)etitioners 

iii;.not be ;ehtitied,t.o ;any, arrears arid baclt-t)ehefitssibr|;itl|e .p of 
_^service,. which,shall be treated as’leave wiihdut'p^.-i>4R5l;iJ,,.^

i ' ' Pe.tmon‘;accepted.:
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A^^Recruitrnent'Policy for the PrbSyincial services.
fci'” _

Recruitment to posts in BPS-16 and above^as well as the posts of Assistant Sub-.- 
Inspectors of Police, Naib Tehsildars, Zilladars and Sub-Engineers will continue to 
be made through the NWFP Public Service Commission. However, the Commission 
may make efforts to finalize the recruitment within six months of the receipt of the 
requisition duly completed from the Administrative Department.

(a)

Recruitment to posts in the various Government Departments as indicated below 
will also henceforth be made by the NWFP Public Service Commission:-

(b)

(i) All Departments including Board of Revenue, NWFP-

Senior Scale Stenographer(B-15) 
Data Processing Supervisor(B-14)

(3) Junior Scale Stenographer(B-12)
(4) Assistant (B-11)''^
(5) Draftsman(B-l 1)

(1)
(2)

(ii) Board of Revenue-

(1) Sub-Registrar(B-14)
Excise and Taxation Inspectbr(B-l 1)(2)

(iii) Home & Tribal Affairs Department -

Police Department;

(1) Prosecuting Sub-Inspector (B-14)
(a)

(b) Inspectorate of Prisons;
(1) Assistant Jail Superintendent (B-11)

(c) Reclamation and Probation Department;

(1) Parole/Probation Ofricer(B-l 1)

(iv) Industries, Commerce, Mineral Development, Labour and Transport 
Department-

(a) Directorate of Industries:

(1) Assistant Industrial Development Officer/ 
Assistant Price Stabilization Officer(B-l 1) 

(2) Royalty Inspector(B-11)
Surveyor(B-l 1)

Directorate of Manpower and Training;
(3)

(b)

(1) Instructor T.T.C(B-14)

Issued vide .S&GAD letter No.SOR.l (S&GAD)M 17/91(C). dated 12.10.1993. 
The post of Assistant has now been placed in BS-14 universally
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(V) Cooperative Societies:• ;

Inspector(B-l 1)

(Vi) Communication and Works Department-

Assistant Architectural Draftsman(B-14)(1)

(2) Senior Draftsman(B-13)

(vii) Public Health Engineering Department-

(1) Motivation Officer(B-15)

(2) Assistant Motivation Officer(B-14)

(3) Lady Health Educator (B-12)

(viii) Electric Inspectorate:-

(l) Sub-Inspector(B-l 1)

(ix) Food Department-

(1) Assistant Food Controller(B-8) 
Food Grain lnspector(B-6)(2)

(X) Directorate of Archives and Libraries-

(1) Preservation Assistant (B-11) 
Cataloguer / Classifier (B-1 i)(2)

Initial recruitment to posts in BPS-15 and below other than the posts in the purview 
of the Public Service Commission, in all the departments shall continue to be made 
in accordance with Rule 10,11 and 12 (Part-Ill) of the NWFP Civil Servants 
(Appointment, Promotion and Transfer) Rules, 1989, the criteria as laid down in 
S&GAD letter No.SORI(S&GAD)4-1/75,dated 11.2.1987 and the zonal allocation 
formula contained in S&GAD Notification NO.SOS.III(S&GAD)3-39/70, dated 
2.10.1973 as amended from time to time.

(c)

(d) No ad hoc appointment against any post in any pay scale shall be made.

N.B: [ad hoc appointment is now allowed under the NWFP Public Service Commission 
Ordinance 1978 and the NWFP (Appointment, Promotion & Transfer) Rules 1989 . 
for a period of one year]

61(e)

Sub para-e and other entries under it relating to age relaxation were superseded by the NWFP Initial 
Appointment to Civil Posts (Relaxation of upper Age Limit) Rules, 2008.

61.
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(t) The Regional/Zonal quota if not filled will be carried forward till suitable candidates 
are available from the Region/Zone concerned. No "Substitute" recruitment shall be 
made. Existing backlog, if any, in respect of any zone will not be carried forward 
and the Commission shalTtake a fresh start in respect of all posts under its purview. 
However, this condition will not be applicable in respect of posts which have/ ^ '
already been advertised by the NWFP Public Service Commission.

^’Tn case female candidates with prescribed qualification do not become available in 
Zone-I after advertising at least three times, such vacancy/ vacancies shall be 
advertised fourth time for Merit Quota.

/
I

(k

• (g) The vacancies in all the Departments shall be advertised in leading newspapers on 
^■XSunday).The advertisement in electronic media should be to the extent of drawing 
attention of all concerned to the relevant newspapers in which the vacancies are 
advertised.

(h) Initial Recaiitment to all the vacant posts shall be made on regular known periodic 
intervals in February and August each year after proper advertisement through 
electronic and national/regional media. After advertisement, a minimum period of 
30 days should be allowed for receipt of applications.
(Deleted).(i)

^-^0) i) 2% quota for disabled persons already fixed shall stand and should be enforced 
strictly.

10% quota has also been fixed for female candidates in all the Provincial 
services which are filled up through initial recruitment in addition to their 
participation in the open merit. However, it shall not be applicable to cadres 
exclusively reserved for females. The vacancies reserved for women for which 
qualified women candidates are not available shall be carried forward and filled by 
women.

ii)

iii) The above orders shall also apply to initial appointments in all 
autonomous/serhi-autonomous bodies/ corporations etc which are administratively 
controlled by the Provincial Government.

iv) The Commission shall revise the Requisition Form for all such posts for 
specifying the women’s quota in the available vacancies and the Administrative 
Department shall intimate the quota for the women in the Requisition Form 
accordingly.

V) The above reservation shall not apply to:-
> the percentage of vacancies reserved for recruitment on the basis of merit;
> Short term vacancies likely to last for less than six months; and
> Isolated posts in which vacancies occur only occasionally;

62 Entry added at the end of sub-para (f)'vide No SOR-I(S&G AD) 1-117/91 (C), 23-05-2000.
The words “Friday" substituted in para{g) by Notification No. SOR-l(S&GAD)l-l 17/91 (C), 22-11-97 
Last sentence of sub-para (h) i.e. “A waiting list of eligible candidates shall be maintained for a period of six months” was 

deleted vide circular No. SOR-VI (E&AD) 1 -10/05 (1V), dated 31-12-2008.
Sub-Para-J substituted vide circular No. SOR-Vl (E&AD)l-10/05 (IV), dated 25-07-2007.

The one percent substituted by Notification No.SOR.l(S&GAD)4-|/80, Vol.Ill dated 19.2.1999

63
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0.5 per cent quota has been fixed for candidates belonging to minorities in all the 
Provincial services which are filled in through initial recruitment in addition to their 
participation in the open merit. However, this reservation shall not apply to:-

> the percentage of vacancies reservedfor recruitment on the basis of merit;

> Short term vacancies likely to last for less than ^'fsix months]; and 

^ Isolated posts in which vacancies occur only occasionally. ”

(k) For initial appointment to posts in BPS-17 and below in the Autonomous 
Bodies/Corporations, the zonal allocation formula applicable for Provincial Services 
may be adopted. The method of recruitment shall also conform to sub-para (c) 
above.

(I) The Provincial Government have already agreed that recmitment to the post of PTC 
in Education Department in various districts shall be made on constituency-wise 
basis. For this purpose, the existing districts have been divided into various zones. 
Each zone shall correspond to the area of constituency of the Provincial Assembly. 
However, recruitment to the posts shall, in each case, be 60% on merit in open 
competition on district basis and 40% on constituency basis.

68The competent' authority has decided that henceforth all the Government 
Departments/Offices shall ensure that requisitions are sent to the NWFP Public Service 
Commission complete in all respects and should reflect not only all the existing vacant posts 
but also posts likely to become vacant during the next eighteen months on account of 
retirement etc falling to the initial recruitment quota under the mles.

66 Sub- Para-JJ added vide circular No. SOR-VI (E&AD)l-10/(Min)05 (IV). dated 18-11-2008. 
Period of six months replaced with "one year” in the NWFP (Appointment, Promotion & Transfer) 
Rules 1989 vide Notification No. SOR-VI(E&AD) 1-3/2008, dated 6"' January, 2009.
Instructions issued vide circular letter No. SOR-VI (E&AD) I -10/08 (X), dated 07-10-2008.

67

68
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/
CONSTITUTION OF PSB,DPC & DSC

NOTIFICATION
Peshawar, dated the 22nd August, 1991.

No.SORl(S&GAD)4-l/75(Vol.I):-• In pursuance of the provisions contained in 
clause(d) and (g) of rule 2 of the North-West Frontier Province Civil Servants (Appointment, 
Promotion & Transfer) Rules,1989, read with rule 7(1) thereof and in supersession of this 
Department's Notification No.SOS-III (S&GAD)l-206/74-III, dated 16.5.1975, and 
No.SORl(S&GAD) 4-1/75, dated 18.9.1989, issued in this behalf, the Governor of North- 
West Frontier Province is pleased to constitute the Provincial Selection Board and the 
Departmental Promotion Committees for making selection to various posts as under:-

A- PROVINCIAL SELECTION BOARD

The Provincial Selection Board shall consist of the following:-

(1) Chief Secretary, NWFP

(2) Additional Chief Secretary, NWFP

(3) Senior Member, Board of Revenue, NWFP ... Member

(4) Administrative Secretary concerned

Secretary Services & General 
Administration Department.

... Chairman

... Member

... Member

(5) ... Member/ 
Secretary

732. The Board shall make recommendations for appointment by promotion or transfer to 
all posts in Basic Pay Scale-18 and above and shall also assess fitness/suitability of officers 
for move-over to BPS-20 and make its recommendations.

B- DEPARTMENTAL PROMOTION COMMITTEES

For each Department, there shall be a Departmental Promotion Committee consisting 
of the following:-

(1) Secretary of the Department concerned
(2) Additional Secretary, S&GAD.

74(3) Additional Secretary, Finance Department ...
(4) Head of Attached Department concerned 

74 (5) Deputy Secretary of the Department 
concerned.

1.

Chairman
Member
Member
Member

Secretary

” Para 2 under A substituted by Notification No.SORI{S&GAD)4- l/75(Vol.Il). dated 27.9.97. 

Substituted vide S&GAD Notification No.SORI(S&GAD)4- l/75(Vol.l). dated 5.12,1991,
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’^The Departmental Promotion Committee shall make recommendations for 
appointment by promotion or transfer to posts in BPS-16 and BPS^IT and shall also assess 
fitness/ suitability of officers for move over from BPS-15 to BPS-16, or BPS-16 to BPS-17 or 
BPS-17 to BPS-18,or BPS-18 to BPS 19 as the case may be, and make its recommendations.

2.

3. In all cases, whether pertaining to promotion, transfer or move over, the Department 
concerned shall strictly adhere to the guidelines/policy instructions issued by the S&GAD 
from time to time.

No meeting of the Departmental Promotion Committee shall be held without 
representative of the S&GAD.
4.

NOTIFICATION
Peshawar, dated the 17th June, 1989.

No.SORI(S&GAD)4-l/75:- 
Frontier Province Civil Servants (Appointment, Promotion & Transfer) Rules, 1989, the 
Services and General Administration Department is pleased to lay down the constitution of 
the Departmental Promotion Committee and the Departmental Selection Committee for the 
purpose of making selection for promotion, transfer and initial appointment to the posts in 
BPS-15 and below in the Attached Departments/Offices as under:-

In pursuance of the provisions in rule 5 of the North-West

(1) Appointing Authority Chairman

(2) An officer to be nominated by the 
Administrative Department concerned.

Member

(3) An Officer to be nominated by 
Appointing Authority. Member

Para 2 under B substituted by Notification No.SORT(S&GAD)4-l/75(Vol.IT), dated 27.9,97

Supreme Coun
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/
1 Constitution of Departmental Selection 

Committees for posts in BPS-15 and below

Reference this Department's circular letter No.SORI(S&GAD) 4-1/75 (Vol.I), dated 
4th March, 1992 as amended vide this department letter of even number dated 12th 
October, 1992, it was inter alia provided that candidates qualifying the written test for posts in 
BPS-11 to 15 be interviewed by a broadbased panel of Selection Committees of five/six 
members headed by the Ministries concerned.

2. Tt has been decided by the Provincial Government to withdraw the above orders with 
immediate effect to the extent that henceforth the Departmental Selection Committees, as 
constituted vide Notification No.SOS.III(S&GAD)l-206/74-l, dated .16.5.1975, and 
No.SORl(S&GAD)4-l/75, dated 17.6.1989,for posts in BPS-15 and below, shall stand 
revived as per details given below:-

I. Posts in the NWFP Civil Secretariat

(1) Secretary, S&GAD 
Deputy Secretary, S*&GAD 
Deputy Secretary(Opinion) 
Law Department.
Section Officer concerned 
in S&GAD.

Chairman
Member
Member

(2)
(3)

(4) Secretary

11. Attached Deoartments/Offices in NWFP

(1) Appointing Authority. Chairman

(2) An officer to be nominated by the 
Administrative Department concerned.

Member

(3) An officer to be nominated 
by the Appointing Authority. Member

3. It is requested to bring these instructions to the notice of all concerned for strict
compliance.

(Authority:-SORI(S&GAD)4-l/75(Vol.II}, dated I3lh June, 1993)

Attested
Amjad All Advocate 
Supreme Court
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PROCEDURE FOR SELECTION FOR 
PROMOTION/INITIAL RECRUITMENT

I am directed to say that under rule 7 of the NWFP Civil Servants (Appointment, 
Promotion & Transfer) Rules, 1989 appointment by promotion to posts in BPS-2 to BPS-16 
shall be made on the recommendations of the appropriate Departmental Promotion 
Committee. Similarly, under rule 11 of the rules ibid, initial appointments to posts in BPS-1 
to 15 shall be made on the recommendation of the Departmental Selection Committee after 
the vacancies have been advertised in newspapers. However, no criteria for selection has so 
far been prescribed.

In order to ensure a fair degree of selection, minimize the chances of discretion and 
favouritism, the Provincial Government have laid down the following criteria for selection 
for promotion vis-a-vis initial recruitment to the posts which are filled by the department 
concerned:-

2.

(I) Criteria for Selection for Promotion:-Prom6tion to any post in a grade 
below Grade-16 shall not be,subject to any test. The suitability of candidates 
shall be determined on the basis of service record i.e seniority-cum-fitness.

(11) Criteria of Selection for initial recruitment:-

(i) For post in Grades 1 to 4- No special criteria has been laid down and 
the committee concerned shall adopt its own method and procedure for 
selection.

(ii) For posts in Grade-5 and above in all departments- -In addition to 
the total marks allocated for a written competitive examination, if any 
held, the total marks will be 100 as per distribution given below:-

(a) Prescribed qualification ...70

(b) Higher qualification ...12

(c) Experience ...10

(d)' Interview ...08

Para 2 above indicates only the general distribution of the marks. To enable the 
Administrative Departments to develop criteria of comparative grading of candidates within 
the above overall framework, S&GAD has done a model exercise(attached as Annexure) for 
guidance of all concerned.

3.

4. I am accordingly directed to request you to kindly ensure that the aforesaid criteria 
for selection for promotion vis-a-vis initial recruitment to posts is adhered to strictly in filling 
the vacant posts in future.

Attested
Amjad Ati Advocate 
Supreme Court
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■ ^^ANNEXURE

COMPARATIVE GRADING OF QUALIFICATION

A. Minimum Prescribed Qualification.

For Non-Professional Posts First Second1 Third Total Mark
70

(i) Matric 
Matric 
FA/F.Sc

(iii) ' Matric
FA/F.Sc ■ 
B.A/B.Sc

(iv) Matric 
F.A/F.Sc 
B.A/B.Sc 
M.A/M.Sc

70 53 42
(ii) •35 26 21-

35 27 21
23 17 .14
23 17 14
24 18 14
17 13 10

13 '17 10
17 13 11
19 • 14 11

For Professional Posts.2.

(i) For four examination
1st Professional.
2''‘‘ Professional 
3'^'^ Professional 
Final '
For three examination

17 13 10
17 13 10
17 13 10
19 14 12

(ii)
1st Professional.
2"'^ Professional 
Final

(iii) For two examination 
1st Professional 
Final

23 1417
23 • 17 14
24 19 14

35 26 21
35 27 21

B. Higher Qualification ...............
(Next above the qualification prescribed under the rules).

one stage above 
two stage above 
three stage above

C. Experience 
Experience of one year 
Experience of two years 
Experience of three years and above 10

D. Interview .;..................

12

06
08
12

10
04
07

08

Total marks... 100

Annexure revised vide letter Np,SORI(S&GAD)4-l/75(Vol.III) dated.26,5.2000

Attested /f
Amiad AU Advocate/; 
Supreme Court tx.
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j'

1. Explanations:

(a) Where qualification prescribed in the rules is Matric, comparative grading of 
candidates shall be done as shown at (A) (i) above. Where typing is prescribed in 
the rules as a part of qualification after Matric, all persons possessing the 
prescribed speed shall be considered as equal.

(b) Where the prescribed qualification is F.A, grading shall be done as indicated at 
(A) (ii) of Annexure. To illustrate; if the candidate is a 2"^ Division in Matric and 
1st Division in F.A., he shall get 26 plus 35 marks out of the total of 70 reserved 
for prescribed qualification.

(c) Where prescribed qualification is Graduation, the comparative grading shall be 
done (A) (iii) of Annexure above. If a candidate is 3'^^’ Division in Matric, 2 
Division in F.A/F.Sc and 1st Division in B.A/B.Sc, he shall get 14,17, 24 marks i.e 
55 marks out of 70.

nil

(d) If the minimum qualification is M.A (which is very rare as the selection criteria 
pertain to posts in Grade 1 to 15 only) the grading shall be done as indicated at 
(A) (iv) above.

(e) The above grading can be applicable only where academic qualifications are from 
Matric onwards. In cases where technical qualifications (like Diploma or 
Certificate) are also prescribed after these basic qualifications, in such cases 70 
marks for comparative grading shall be distributed as below:-

Total Marks
Basic qualification like Matric, F.A/B.A as 
may be provided in the rules.
Additional Technical qualifications

(1) 70
(2)

50
(3) 20

The method for further distribution of 20 marks shall be laid down by the 
Departments themselves on the analogy of the principles indicated above. 50 
marks shall be distributed for the basic qualifications by necessary modification in 
the formula indicated at (A) of Annexure above. To illustrate, if the basic 
qualification is Matric, 50 marks shall be distributed as below:-

2'^^^ DivisionDivision 3^^^ Division
50 38 30

It will be noticed that the same proportion as obtaining between the marks 
reserved for First, Second and Third Division at (A) above has been maintained in 
the distribution of 50 marks as shown above.

(f) Out of the 12 marks reserved for higher qualifications the actual marks to be given 
to a candidate are shown at (B) of Annexure. If the candidate possesses the 
qualification one stage above i.e. for example he is intermediate and qualification 
in the rules is Matric he shall get 6 marks; if he is a graduate and minimum 
qualifications is Matric he shall get 8 marks and so on.

(g) Marks for experience shall be for experience in the line at the scale shown at (C) 
of Annexure. Persons with more than 3 years experience shall also get the 
maximum i.e. 12 marks.

n'
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77(h) The equation of grades.versus division is as follows;-
r‘ Division 
2"^^ Division
3“^*^ Division ■ '

Note:- Below 45% marks obtained in Grade-D will be considered as 3"^^* 
Division.

Grade A & B
Grade C & D = 
Grade E

(i) In case where no division/grade is given in the respective Certificate, it is worked 
out on the basis of secured marks of candidates as follows:-

C' Division 
Division 

3^^ Division

(a) 60% and above marks...
(b) 45% - 59% marks ,
(c) Below 45% marks

(j) If not specifically provided otherwise in the relevant Service Rules “experience” 
will mean in the line and only that experience is considered which has been 
acquired after the acquisition of minimum qualifications prescribed for the post,

77 Substimted vide letter No.SORI(S&GAD)4-l/75, Dated 22.7.98.
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[Vol. XUlSUPREME COURT MONTHLY REVIEW 2130

of fresh enquiry proceedings—Service Tribunal further directed that in 9
of failure of the employers to initiate and conclude the de novo ^case

proceedings within a period of four months the employee shall be
entitled to all the back benefits—Employee, however, could get the relief jvi
of his reinstatement only by resorting to the constitutional petition before 

High Court—High Court had not barred the employers/Bank from 

conducting, the enquiry but had passed directions for completing the 

enquiry expeditiously preferably within the period of three months and 

direction to the employee . to cooperate in holding the enquiry— h- 
Employers/Bank, however could not initiate enquiry proceedings within 
the period of four months stipulated by the Service Tribunal, as aw gj 
consequence thereof, they had been directed to make payment of back fl p] 
benefits to the employee-T-Effect—Held, such directions of the High M jy 

• Court were 'neither perverse nor fallacious, rather absolutely just w
proper as the employers cQuld not be permitted to seek premium for the 2 

^ acts of apatfiy, stoicism and-impassivity, displayed by them—No case for* 

grant of leave to appeal to Supreme Court, was, thus made out—Petition 

for leave'to appeal was dismissed—Constitution of Pakistan (1973),
Art. 185(3). [p. 133] A =
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-Haider Hussain, Advocate Supreme'Court for Petitioners.

. Nemo for Respondents. '

Date of hearing: 27th August, 2008.

JUDGMENT

^ MUHAMMAD MOOSA KHAN LEGHARI, J.— This petition 

for leave .to appeal, is directed against the judgment, dated 22-5-2008 ■ 

delivered by learned Division. Bench High Court of Sindh, at Larkanaby a 
which the .constitutional petition..filed by respondent No.l against the^ af 

petitioners was partially allowed.
1^9' M2. Precisely the facts* of the case are, tiiat the-respondent 

dismissed from service on 28-9-2002 on the charges’ of veckless^len<finHR ^ 

by sanc.tioning loans of Rs.4.737 million. On appeal .the Federal Seryice^^B 

Tribunal by its judgmeijt, dated 24-^-2006 set aside* • the order 

respondent’s dismissal and directed his reinstatement mainly on the^B 

ground that the enquiry conducted against the respondent was defective,;^*
' The‘ Federal Service Tribunal,' however, allowed the petitioners

conduct a fresh enquiry and left the question of back-benefit dependei^B 

upon the result of fresh enquiry proceedings. However, the Tribunal^^B 

directed that in cdse of failure of the petitioner to initiate and conclude^B 

the de novo proceedings -within a period of four months the respondent^^J ^ 
shall be entitled to all the back-benefits.
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3. Consequently the respondent/employee appears to have reported 

• for duty but he'was refused .to be taken on'duty.'Residtahtly^the'
: employee approached the Sindh High Court through GiVif 'Petition ■ ; 
\ No.D-290 of 2006, for a direction to the petitioner bahk to* implement

Tribunal. However, during .the 

reinstated the
the judgment of the Federal-service

the petition.
1

petitionerl^bank 

19-12-2007, which resulted into
ft pendency of
1 respondent/employee in service on

• 1 withdrawal of the said petition. The bank after reinstatement seems to ^ - 
■ I' have served a fresh charge-sheet upon the respondent which-gave

of grievance to the respondent/employee to move the High Court of 

Sindh Bench at' Larkana seeking the quashment of enquiry proceedings 

pleading the, action to be illegal, void and violative of ihe 

judgment of the Federal Service Tribunal on :the ground that Ae enquiry 

waS neither initiated nor completed within the stipulated period of four

a cause
i

I
r

J ;
1

w; months.. v.• iAr 4. Through the impugned judgment,Court of Sin^^,'Larkana 
Bench allowed the petitioner/bank to hold ap enquiry but diri^ted’tfiem . 
to pay the amount of back-benefits to^the resf ondent/employee fbr their 

failure to hold the enquiry withm the tinaefrime given by the Federal*^, 
Service Tribunal, hqnqe tihis petition for leave to.appeal,

We have heard Mr. Haider HussaittiVAdVocate Suprete Court 

for the petitioner at great length. He has* contended that die ‘ enquiry ■ 
could not be initiated against the respondent within the tinie ffaiheTixed

he could not be reinstated* in service

5.

I by the Federal Service Tribunal as
I under the bona fide impression that all the pending proceedings and the 

I order passed by the Federal Service Tribunal stood abated consequent 

18 I upon the pronouncement of judgment in Mubeen-us-Salam and others, v. ,.r 

’y " Federation of Pakistan PLD 2006 SC 602. He further contended that 

after abatement of case of the respondent he did not approach the 

appropriate forum within the period of 90 days as held in the case of 

Mobeen-us-Salam (supra). Learned Advocate Supreme Court vehemently 

I argued that the High Court has .cominitted an error pf law by depriviiig 
I the petitioner/bank from conducting an enquiry against the petitioner in .. 

■ .the acts of serious misconduct, which has occasioned in serious

le 1

'i

1
* t

of 1 i• rmiscarriage of justice. 1

he ft i

anxiously considered the , arguments' ; advanped 
^ J' before us and have consciously perused the material made'W^latile on

ft the record.

6. We have^e.

.

aal i It is an admitted position that the order of dismissal of the
respoiident/employee was^ set aside by the Federal Service Tribunal as no 

^ proper and valid enquiry was conducted in his case.' Indeed, looking to 
the gravity of acts of misconduct alleged'against the' respohdent/

7.tde
snl j

1

SCMR t
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Mr ' .ijM’

s|riS Withal allowed' tl4 «« ' :
hold^‘^*renc4i^;rjHo'weveT^ Federal Service Tribynal fixed a time 

' frame 'of fDm jmombslfox initiating and concluding the proceedings and
the payrttentjof back-benefits,'was made dependent on thebutcome of the

The judgment of the Federal Service Tribunal v
assafled by the ;

i 1\ f.

i
■r•: 1

iP JiV,|. . ■ ■
Vbl. XLIIt

t 20
n-.■r

K» . .. .1;;
'■

■

enquiry proceedings;
which* was delivered on 24-6-2006, was never

attained finality. In spite of the fact that^ >petitioner/bank thus, the same
the respondent/employee reported for duty on 30-6-2006 but was not 

allowed by petitioner/bank to resume. Eventually the respondent/1 

employee has to invoke the constitutional jurisdiction of High Court of^ ^ 

Sindh to get the judgment of Federal^Service Tribunal implemented, ands 

to seek the relief'of reinstatement.. The action of the petitioner/bank of i 
not complying with the brder of the Tribunal under toe garb of the 
verdict of this Court in Mube'en-us-Islam case, apparently reveals serious^ 

lack lOfjaltheMelenients ..of be na fide. In fact nothing has .been made, 
■available -on the record to-demonstrate resolution on;t^e part of 

pe'titionef/b^^ to display bo ia fides: The conduct of the petitioher/bank
'could be easily: gauged,from the fact,that the respondeht/oiriploiree could

• 'get the relMJiif'his feinliatement only by resorting to the constitutional 

;■ ' jurisdiction bfm^ Goto b| Sindh. It will be seen that in order to tackle
■ such , indifferent’f.^d -a^anmt" conduct demonstrated on,,the.tp^ of 

petitionpr/fc;'^;tiiii c4rt; in % case of Muhammad . Idrees v,
. iAgricultur'^" Development I ^ of, Pakistan and others PLD 2007 SC

i681, hadrto issue inter,alia the following direction:—

;

' i

tra
CO)
en»

^fUI
em4-

T . en<
Fe<
the
res

. fal1

i pel
ini'“(2)'‘Xs’h result of the above said findings, the following directions 

were rendered:— OUl\
}i • »t

which have been decided finally! by this Court inh (a) The casts
exercis^’Of jurisdiction undfer Article 212 (3) df the'Constitution 

• shall not be opened and if any Review/ Petition, Misc. W 
.Application or Contempt Application, filed against ;the judgmeirt 1’ M 

! K is pending, it shall be heard independently-and ishall not be 

!/affectedby the ratio of thisijudgment. . ‘ '

i! ■ an(
ii
ji.

cfN'
, i v'‘

T" (b) .'ae proceedings ibstitute'd either , by an employee or by an 
V :? ' • 'Employer,-pending before j^s Court, against the judgment of the 

' • Seiwice'Tribunal, not covered by catego^ (a)' before this^ Court 
’ '^■^Y“V OT^e^eiwice'Triblimal s^^^ stand abated, leaving me parties .to ;

■■ ... .

.i?/4r(c5);*lT^cases«br ^bcwdingS/which are imt protected.brcovered by ■ 

.'jt^jfjcti-tHteisijudgment shall be deesmed to have abateji and the aggrieved 

•feVtitiirpfer^ommay approach the competent foruins for redressal of their
grievances within k peribd of 90 days and the bar of limitation « C

# i ' ji; ■ Tl

1c

ij.

I !
i

1 .15 ./m;“i' • V> I'ci
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133Faisal Hussain Butt v. Slate ’
(Syed Sakhi Hussain Bokhari, J)'

ive laws,, shall not operate agairist;thetn

2009]'
t

provided by the respective 

till the expiry of stipulated period.
(d) The cases in which the order, of Service, Trft^al.has-bwn,-.' 

hnplemented shall remain intact for a period of 90 days, or till 

the filing pf appropriate proceedings, whichever is earlier.
I (el The Service Tribunal shall decide; pending cases 
1 section 2-A of the STA, 1973 in view of the above obsetwJiOTS .
I However, if any of the cases is- covered by cltuse c a .
\ ... period of 90 days shall be allowed to aggrieved party to

Approach the competent forum, fqr the redressai of its
grievance.”

under !

I

8 On examination of the judgment • of; the High Court Tt ^1^^
ttanspires that the High Court has not debarred the Pf the
conducting the enquiry but has passed directions for completing me I
enquiry expeditiously preferably within ttie period of 
further direction to .the respondent/employee to cooperate ho dmg toe 

I enquiry However, since toe petitioner/bank could not inmate toe 1 
I enquiry proceedings within toe period of four months striated by toe k 

I FeS Service Tribunal in its judgment, as a* consequence 
1 thereof, they have been directed to make payment of back-benefits tq toe j

respondent. »
The above direction of the High Court is neither perverse., nor

, no case for grant of leave is;, thus, made!

Hisipissed'

9.
fallacious, 
permitted to seek premium 

impassivity, displayed by them
out. I

of above discussion, the petition isi 10. As a consequence 

and leave refused.
M.B.A./Z-9/SC

1

Petition dismissed.
it
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2010 PLC(C.S.) 608

(Supreme Court of Pakistan]

Present: Javed Iqbal and Anwar Zaheer Jamali, JJ

■ NATIONAL BANK OF PAKISTAN .md others

. Versus

SHAIVIOON KHAN and others

Civil Petition N0.1557-L of 2001, decided on 29th March, 2010.

28-2-2001 passed by the Federal Service Tribunal, Lahore in(On appeal from judgment, dated 
Appeal N0.533/L of 1998).

(a) Service Tribunals Act (LXK cf 1973)—.

--S. 4-Limitation Act '(IX .of .19()8); s.5-Appeal-Condonation of delaY^.-JurisdictiOn-. 

sufficiency of cause for condonation
jurisdiction of Service Tribunal—Once 
Service Tribunal, it is not usually interfered with by Supreme Court:

V. Mubarak Hussain.Ali Hasan Rizvi v. Islamic Republic of Pakistan 1986 SCMR 1086; Hussain Bibi
SCMR 262; Yousaf Hussain Siddiqui v. Additional Settlement and

• WAPDA V. Abdur Rashid Dar 1990 SCMR1976
Commissioner; Peshawar and 5 others 1976 SCMR 268

Government of N.W.F.P. 1990 SCMR 1519 and Zahida v. Deputy Director
1513; Sher Bahadur v. 
1990 SCMR 1504 rel.

(b) Constitution of Pakistan (1973)—

—Arts 185(3) & 212(3)-Petition for leave to appeal-Maintainability-Petition for .leave to 
appeal is only competent where case involves substantial question of law.of public importance- 
-Where no question of law of public importance is involved leave to appeal may not be eranted.

sipreme^ Court' •



/

Muhammad tqbal v. Secretary to Government of Punjab 1986 SCMR 1; l(aramat Hussain v.
' Province of the Punjab 1982 SCMR 897; Razia.Sultana v. Government of Punjab 1981 SCMR 715; 

M. Yamin Qureshi v. Islamic Republic of Pakistan PLD 1980 SC 22; Irtiqa Rasool Hashmi v. Water 
and Power Development Authority.and another 1980 SCMR 722; Dilbar Hussain v. Province of 
Punjab 1980 SCMR 148; Yousaf Hussain Siddiqi v. Additional Settlement and Rehabilitation 
Commissioner 1976 SCMR .268; Muhammad Azhar v. Service Tribunal; Islamabad 1976 SCMR 
262; M.A. Majid v. Government of Pakistan 1976 SCMR 311; (Director Food v. Rashid Ahmad 
1990 SCMR 1446; Muhammad Manzoor Ahmad v. Commissioner Multan Division 1990 SCMR . 
560; Government of Punjab v., Khalid Hussain Gill 1989 SCMR 748; Abdul Razaq v. Province of 

' , Punjab 1980 SCMR 876 and Muhammad Yaqub Sheikh v. Government of the Punjab 1987 SCMR 
1354 re!. • : ' •

(c) Service Tribunals Act (LXK of 1973)

. 4-:Constitution of Pakistan (1973)/Art.212{3}—Reinstatement—De novo inquiry-Service
. Tribunal reinstated employee in ser\dce with -option to bank employer to initiate de novo 

inquiry—Validity—Inquiry was.not got conducted agaiirst employee in accordance with relevant, 
■ provisions of law and it was found in flagrant violation of the principles enunciated in 

already decided by Supreme Court—Service Tribunal , had given fair opportunity .to bank to 
initiate inquiry proceedings de novo within a period of three months but nothing could be done 

' for the reasons best known to it—Judgment passed by Sen/ice Tribunal was free from any 

illegality or infirmity and did not cal! for interference—Leave to appeal was refused.

cases

Shakeel Ahmad v. Commandant 502 Central Workshop E.M.E, 1998 SCMR 1970; Basharat Ali 
Director; Excise and Taxation 1997 SCMR 1543; Land Reforms Commission; Punjab Lahore and 
another v. Mst. Azra Parveen and 2 others 1995 SCMR 890 and Jan Muhammad v. General 
Manager, Karachi 1993 SCMR 1440 rel.

V,'

Muhammad Qamar-uz-Zaman, Advocate Supreme Court for Petitioner.

Ch. Muhammad Khalid Fardoq, Advocate Supreme Court for Respondents,

Date of hearing: 29th March, 20.10.

JUDGMF.NT

JAVED IQBAL, J.— This petition for leave to appeal is directed under Article 212(2) of the 
... Constitution of Islamic Republic of Pakistan, 1973 against the judgment dated 28-2-2001 passed

■ p
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behalf 'o<learned Federal Service, Triljunal/Lahore .whereby the appeal preferred on
by

respondents has been accepted.

have been mentioned elaborately in the Judgment impugned and the , 

petition in hand hence reproduclion whereof would be of no
2. The facts of the case

use.

ainly contended by the learned Advocate Supreme Court on behalf of petitioner/Bank
badly barred by time

3. It is m
that the appeal of respondent should have .not been accepted as-.,it was

■ the learned Federal Service Tribunal causing serious prejudice 
It is next contended that appeal should,have been dismissed on,the sole 

could not be examined by the learned .Service Tribunal In its true

'which escaped the notice of

against the petitioners, 
ground of limitation \which 
perspective resulting in serious miscarriage of justice. It is also pointed out that after initiation of

conducted and the charges levelled against thedisciplinary action a full-fledged .inquiry
respondent No.l were substantiated by adducing cogent and concrete.evidence and hence the 
question of fresh inquiry as directed by Service Tribunal is without any lawful justification

was

4 We have carefully examined the contentions as agitated ori behalf of the petitioner m the 
light of relevant provisions of. law and record Of the case. We have minutely perused the 
judgment impugned. After having gone through the entire retord we are of the view that all the 
points including question of limitation have been dilated upon and decided in a comprehensive 
manner in the judgment impugned and relevant portion whereof is reproduced hereinbelow for

ready reference;— . '

"(5).Arguments Heard and the record,perused. Although the respondent-Bank has stressed that 
held and consequent action taken strictly in accordance with law but nothe inquiry was

document has been placed to substantiate and to rebut the allegations and contentions of. the

held strictly in accordance with law. The appellantappellant to the effect that the inquiry 
has however placed'two documents and two inquiry reports dated 19-5-1981 and 1-11-1981 

procedural lapses but there is no suggestion for punishrhent at all. The

was

indicating only some 
relevant paras of the inquiry report dated 19-5-1981 is reproduced

"From the perusal of what has been stated above it is said-beyond doubt that the Branch 
Manager, Cashier Incharge and Mr. Shamoon Khan, Assistant are irresponsible, carefree and 

■ negligent in the performance of their duties which can place the bank In awd(ward position at 

any stage. - •

However, it is gathered front the conversation and'cross question that there was some dispute 
■ of Rs.'2000 of the depositor v.uth Mr. Shamoon Khan^ Assistant of the branch (who had good 

relations with each other) which was later on settled with the intervention of the respectables ■

ofthefovi/n.

Chairman of the Town that ■■The complainant has already given in writing duly witnessed, by the
stands settled. He has again given me the enclosed statement wherein he has statedthe issue

■fMested
.-A.\ •
! ;

i



after checking the record he has come to th' that he lodged the complaint by mistake and
conclusion that the complainf lodged.by Him was wrong and therefore may not be hied.

now

■ The observation of the Inquiry Officer in the second inquiry report dated 1-11-1981 regarding 

' ’ ■ the appellaat is also reproduced for better appreciation of the case:

"Mr Shamoon Khan, Senior Assistant was in need of funds so he tendered some ornaments to 
the Branch Cashier for the purpose. He stated his occupation as Zamindar instead o Bank 
Service" Thus he tried to conceal his identity. He might be knowing that if he will declare his 
occupation as "Bank's service” the loan will not be granted to him witirout the permission of the ■

competent authority. Thus he availed loan at public rates."

ofperusal, of the documents only .placed, by the appellant it appears that quantum 
punishment is of the highest degree of removing the appellant from service. The respondents 

substantiate their-contention by placing any document but on the other side the

case that the inquiry was not held in accordance with law
hold that imposition of

From the

id
failed to-

. . appellant has:been able to make out 3
as submitted by him above. Keeping'in view the above discussion
penalty on the basis of defective inquiry was not justified. The appeal is hereby accepted, the 

... impugned order dated 23-1-82 is hereby set a.side and the appellant is reinstated m service. This

I the discretion of the respondent to initiate inquiry 
period.of three months and the question oF.back-benefits shall

we

•order will be. without'prejudice to 
proceedings de' novo within a | 
depend Upon the result of de novo inquiry"

. .5 A careful perusal of the operative ..portion of the judgment impugned as reproduced

hereinabove would indicate that the question of limitation has been dilated upon and deaded, 
-It is well established by nowthat sufficiencyof cause .of condonation of delay being °

'-■. '..■fart is within the exclusive jurisdicticn'of Tribunal.-All Hasan Rizvi v. Islamic Republtc of Pakistan
Mubarak Hussain 1976 SCMR 262, Yousaf Hussain Siddiquiv.

Peshawar and 5 others 1976 SCMR 268.
' .1986 SCMR 1086, Hussain Bibi v,-

Additional Settlement and Rehabilitation Commissioner , ^
■ Even otherwise once the discretion is .exercised qua the question of limitation by the learned 

Service Tribunal it is not usually interfered with by this Court. In this regard reference can be

■ made to cases titled WAPDA v. Abdur Rashid Dar 1990 SCMR 1513. Sher Bahadur v. Government

1990 SCMR 1519, Zahida v. Deputy Director 1990 SCMR 1504of N.-W.F.P.

appeal to this Court is oniy' ■ 6 it may not be out of place to mention here that leave to _
competent where a case involves a substantial question of law and public importance.

Government of Punjab 1986 SCMR 1, Karamat Hussain v.
Government of Punjab 1981 SCMR 715,

Muhammad Iqbal y. Secretary to
Province ofthe Punjab 1982 SCMR 897, Razia Sultana
M Yamin Oureshi vi Islamic Republic of Pakistan PLD 1980 SC 22, Irtiqa Rasool Hashmi 
and Power Development Authority and another 1980 SCMR 722, Dilbar Hussain v. rovinc o 
Punjab 1980 SCMR lAS. -Yousaf . Hussain, Siddiqi v. Additional Settlement an ^ 
commissioner 1976 SCMR 268, Muhammad Azhar v. Service Tribunal, Islamabad 1976 SC R ■ 

■ 262, M.A, Majid V. Government of Pakistan 1976 SCMR 311.where no question of law of public - ,

■ importance is inVolved leave to appeal- may not be granted. Director Food v, Rashid Ahmad 1990 
SCMR ]d46 Muhammad Manzoor 'Ahmad v. Commissioner ,Multan Division. 1990 SCMR 5 

: Government of Punjab v. Khalid Hussain Gill 1989 SCMR 748, AbduI.Razaq v. ° '
, Muhammad Yaqub Sheikh v. Government of the Punjab 19B7 SCMR 1- 5-. -

V. Water

1980 SCMR 876

€r-: -y
Attested

^ wftmiad All Advocate
. Supreme Court
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learned Advocate Supreme Court was asked pointedly that what is the question of law of public 
but no satisfactory answer could be given. Let we mention here at this juncture that 
not got conducted in accordance with relevant provisions of law and moreso it

titled Shakeel Ahmad v. . 
V. Director, Excise

. importance, was
• , , inquiry was

■ found in flagrant violation of the. principles enunciated in 
Commandant 502 Central Workshop E.M.E. 1998 SCMR 1970; Basharat AIi

Land Reforms Commission, Punjab, Lahore and.another v. Mst.

, 4 cases

and Taxation 1997 SGMR 1543,
Azra Parveen and 2-others. 1995 SCMR 890, Jan Muhammad v. General Manager, Karachi 199 
SCMR 1440. The Service Tribunal has given a fair opportunity to the petitioner to Initiate inquiry 
proceedings cle novo within a period of three months but nothing could be done for the reasons

best known to it.

is’that the judgment impugned being free from any7 The upshot of the above discussion
infirmity does not call for interference. The petition being meritless is dismissed and

illegality or 
‘leave refused.V

Petition dismissed.
M.H./N-7/5C

:
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three months. This appeal is accordingly allowed with no ordtrr as to C 

costs.
jed ■ ■ti

Ithe 2 \
III,

i. ■ Appeal accepted1 A H.B.T./S-143/SCted i ’
II

11< '

■tJof 1 2007 PL C(C.S.) 959. , .t : .•
■ „>.ion i. 1 %

[Federal Service Jribunal] .
• ‘ - ' i

Before Justice (Retired):Amanullah Abbasi, Chairman ■ 
and Muhammad Iqbal KJian, Member

- ZAHOORUDDIN SHEIKH

versus

■ PAKISTAN ATOMIC: ENERGY COMMISSION . ' 
through Chairman, Islamabad

Miscellaneous Petitions Nos.308,. 386, 404 and 572 of 2003 in'Appeal 

No.l0l(K)CE of.’2001, decided on 22nd January, 2004.

(a) Government Servants (Efficiency and Discipline) Rules, 1973--

—Rr. 4(l)(b)(iii), 5 & 6—Service Tribunals Act (LX.X of 1973), Ss. 4 .
& 5—Removal from service—Reinstatement in service-vPowers of, 
Service Tribunal to implement its order—^ppeal-Order of removal from . •

- service passed against appellant was' set ’aside by Service .Tribunal, .. ')
, directing appellant to-be reinstated in service with the condition that ' 

Authority would hold, de novo inquiry, proceedings within;. a-i)eribd of's^
■ K months from the date ^ 'judgment of Semce: ■Tribunal and that , in ease

inquiry was not conducted and completed wi&m six. nKii^ -
[ would be entitled to all . backmenefitV mroyided appeii^tt would file^ .

n of ® affidavit to the effect that he did not \york for' gain anywhere during! ^
. s not # period of his removal from. seryicex-Jud^ent 'of Service Tribunal was

■ ® tipheld by Supreme Court—As soon as Supreme Court declined to ■
i; interfere with judgment of Service Tribunal*, it became obligatory for the .v
§ Authority to implement* judgment of Service Tribunal and-de novo.
1 disciplinary proceedings should have been held against appellant
I according to direction of Service Tribunal in its judgment, but same had
1 not been done by the Authority---Authority had contended that six
1 months period for commencement and completion of de novo inquiry
p proceedings against appellani would start from the judgment of Supreme
I Court as judgment of Service Tribunal stood merged in the judgment of
i: Supreme Court—-Contention of Authority was repelled because doctrine
m of merger was not. applicable in the present case as Supreme Court had
M not changed directions contained in the judgment^of Service Tribunal and ^

Attested
- AmiadWi Advocate 

Supreme Court ,
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;

■ did..not give any direction contrary to those contained in judgment of
Service .Tribunal—Non-implementation of judgment of Service Tribunal
within stipulated period of six months had flouted the directions as T 
prescribed therein—Charge-shee:r, show-cause notice and removal order | 

issued after-expiry of,.said prescribed period of six months, were void, |
.' i. non-existent\and of *ho legal; value—Setting aside order of removal fvom[ j 

^ service passed against: a^ipellant, ‘ Authority was directed to ensure i 
implement^ipn of order' jwithin specified period, [pp. 960, 961, 1; 

' . . .962,'965, .966, 967, 969; 970; 973, 974] A, B, C, D, E,.F, G, I, J, M ‘ 
• N & O • • ■ • V • • •

At(
I No

20(
, i

' ' fi) .
ba(
of
frc
prt
cai
20

PLD 1992 SC 549;^ ?LD 1958 SC 104; 1999 SCMR 819 = 1999 

PLC (C.S.) 409; .PLD 1958 SC 104; 1989 PLC (C.S.) 398; PLD 1996 

SC (AJ&K) 29 and 1997 PLC-(C.S.) 929 ref’ ■

(b) Service Tribunals Act (LXX of 1973)---

—Ss. 4 Sc 5—Judgment of Service Tribunal—Irnplemenlation of—Spirit to
underlying S.4 of Service Tribunals Act, 1974 was that a civil servant* 

whose terms and conditions had been adversely affected by an original or 

' appellate order, could-approach .Service Tribunal for redrcssal of his se 

t grievance subject to the conditions as laid down therein—Once a 

. judgment was. issued in favour of a ; civil'servant,, his terms and M Ti 
conditions as infringed by an order of the'Authority stood addressed to p ur 

the extent as ordained in judgment concerned-—If the judgment was not 
f implemented'and petition fpr leave to appeal was either not filed or was 

. declined by Supreme Court,agaipst judgment of Service Tribunal, no 

escape rotite was before-the Department, except to implement the 

judgmehttip letter and spirit'—In the event of department not complying 

-with the directions contained in a judgment, after having exhausted legal 
. remedies available, department.would have no other alternative except to ® ; 

implement the judgment in the interest of supremacy of the rule of law. J 
[pp. 969, 973] H & K ■■ *

N f I . •

. (c) Civil Procedure Code (V of 1908)—
] I

—^-5. 151—^Inherent powers of Court—Inherent power of civil Court to Mr 

do right and undo wrong were preserved and kept by S..151. C.P.C.— J 

Where a law conferred jurisdiction, it also would grant powers of doing 1 
all such acts as were legitimate and were necessary for its ] 
execution, [p. 973] L

M. Shoaib Shaheen for Appellant.

- Raja Muhammad Asghar Khan for Respondent."""'

ORDER

'MUHAMMAD TpBAL^KHAN (MEMBER).— The appellant/U 

' petitioner Mr.'Zahooruddin Sheikh, Ex-Senior Engineer,-.CTC, PakistanL
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: . Atomic fenergy-Commission. ;vidC; yariouV MisceUane^ feibns 

, Nos.308 o.f 2003-, dated 26-3-2003, 386 of 2003 dated'19-4-2003 404 of:
. 2003 dated 25-4-2003; and 572,of 2003; dated 30-5-2003 has prayed that
' K Tribpnal judgment 16-7-2002 be irndlemented with consequential 

■ back-benefits, (ii) sought interim injunction by suspending the opeVation 

; ot the charge-sheet, dated 11-4-2003, (hi) restraining the .xespbndents 

iTom initiatiag disciplinary proceedings after, the

1.

»

t *

> A (
.1

(e
_ expiry of the period

prescribed in the Tribunal judgment, dated 16-7-2002wand (iv) show-
cause, notice dated 6-5-2003 and order of removal from service dated 
20-5-2003 be declared void, illegal and unlawful.

i
»

• j

I

•9 2. We have scrutinized all these petitions. A consolidated order i 
contained in the succeeding paras.

3. It would be

>6 ' is i:

: ■

to recapitulate the evolutionary-stages in 
this case to understand its whole' perspectivel At thdoutset We ma^^. refer'

- to the Federal Service Tribunal’s judgment, .dated 16-7-2002 (hereinafter.
^ U^^ginent)whereby; the .'i^^ order,; dated

or # . 4-1-2001 was set aside and the appellant was directed to be rpinstkfed in
service tvith.the.condition that the:departindni:was required tb'hoid' de ^
novo inquiry proceedings within a period ofisix months from the’daW df 
Tribunal judgment. The operative part, of the Tribunal judgment’reads as '

.1

ril
s.m •V

4US . .
a \* *^ . f

*. jnd
to 1 under:— . i. -v

• it!t •.lot
(7) As a .result of the consent of the. parties, the impugned order 

dated 4-1-2001 is hereby set aside knd the appellant is', directed 

to, be reinstated in service dn the. same position from which he 

was removed from service. The respondents are required to. hold 
fresh inquiry within a period of six months of this judgment on 

the same charges after giving proper chaiice to the appellant, till 

then the respondents are required to. get the civil suit as well as 

criminal case adjourned sine die. Question of back-benefits will 
depend upon the result of the inquiry. In case the inquiry is not 

conducted and completed within six months, the appellant would 

be entitled to all back-benefits provided he files affidavit 
effect that he did not work for 
period..”

!
/as
no

; •
T

ing
*1:gal

I to
1).aw.
cl

rt to to the
gain anywhere during’tlje said

13ing
its ' ;4. . The, . respondent-Department ite;. ;mistan'.vAtoinic Energy

* u . agaihSt.-fhe' Tribunal. judgmSt !;
trom: the. Honourable .Supreme. Xoiirt' bf fl^stan; rriidif -Civit ■ ''
P^n Leave to Appeal No.a495 of 2cb2 was rejectediyithe apex '

. .
•/-■•if-

•• '. V.
i ;

“We have considered the ,cpteialpns: 'raised'bv' ^
counsel for the petitioner and-have g6ne through' thd 'entire.

ml I.
1A • • ;l

isian

fLC (Service)ii.
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,5material placed on record. We are.not persuaded to interfere
with the impugned, remand order which has been passed with full .■ 
consent of both the parties. Even otherwis.e, no question of law
of general public importance as contemplated within the purview
of Article 212(3) of the Constitution of the Islamic Republic of 

Pakistan is involved in the case in hand warranting interference ? 
b.y this Court.” |

.............................  ■■ i

I

t
%

I

’h31<;
5. ' .It will •"be . observed from the above that as soon as the 

Honourable Supreme Court of Pakistan declined to interfere with th" 1 

impugned Tribunal judgment, 'the judgment became legally competen, 
and lawful and it bhcame obligatory for the respondent-Department to 

implement the directions as •pontained in para.7 of the Tribunal judgment 

as reproduced above in letter and spirit-. It meant that in accordance with 

the'directions contained in the Tribunal judgment, the respondents 

required to reinitiate disciplinary proceedings against the appellant based 

oil the same charges within a period of six months from the date of 

judgment. The respondents were thus, under obligation to commence and^ 

complete fresh disciplinary proceedings against the appellant within a 

period of six months i.e. by .15-1-2003 positively in order to meet the 

directions and requirements of the judgment referred to above. The 

respondents did not initiate 

as stipulated in- the Tribuna

f •i (

t

(
f

I
If: s

f FIwere

1

1V

i
a

'4 v'
■ < he inquiry proceedings within the time frame 

judgment. As the deadline for initiation ^d 
completion of the disciplinary proceedings by the respondent-Department 

; expired, .'the appellant'vide his Miscellaneous Petition No.308 of. 2003 

■ damd- 26^3-2003 requester the Tribunal for implementation of the 

Tribunal-judgment and payment'.of back-benefits. Accordingly, the 

“ ■ .^vas' served' rhotice with- a copy of the
miscella'he.btjs petition' for .parawise comments, to 'be. supplied on ' 
.7-5-2003,'-'vide Court' .order dated ,26-4'-2003. The appellant vide 

■ 'Miscellaneous.i.Petitions N.os,386 of 2003 dated 16-4-2003 and.404 .of S 
, 2003 dated 25-4-2003' c'hal enged the competence of the department to |R' 

| . , issueijiim -a charge-sheet dated 11-4-2003 in violatioii of the directions
- contained in the Tribunal iudement and rpmipcfpH fnr —

I
i!(■' •

. ^i
t

*

It,-r
'1^4

,. respondent-DepartmehtI

i. i'
! t'

»' i
I

contained in the Tribunal judgment and requested for interim injunction « 

■for restraining the respondent to initiate disciplinary proceedings against J 

him with the issuance of the chargc-shect dated 11-4-2003 till the final ' 
disposal of the miscellaneous petition for implementation of the Tribunal 

- judgment. The miscellaneous petition dated 16-4^2003 was heard on 

• 19-4V2003 and notice was issued to the respondent along with a copy of 

'I •. : the miscellaneous petition for hearing on 7-5-2003. The Tribunal heard 

the oase'dn 7-5-2003 and passed the following order:—

■

f-
A

■■w

•;
1

' • “Heard the learned counsel for the appellant
; departmental representative, of the respondent-Department. The i 

representative of the resppndent-Department seeks, time as their 
■ Advo.cate is not qvailableytQday. Allowed. The question whether JK.'

and the w
V,

F
s

C
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the respondents can now issue charge-sheet to the/'^ellant to 

initiate fresh inquiry proceedings agaipst. the appellant after 

refusal of their leave fb appeal, against the:, Tribunal jqflgrnenf, 
dated 16-7:2002 by. the^apex..Cburf :on'21-i:i-2002fwll.iaisb;bb 

examined pn.the next date of heai|ing. :in%ie nieaiit^vMe- 

respondents are restrained from dicing;:‘ai^ ; advCTsielbjdeW" ' 
against the appellant till the next date df bearing ” ■ ^

(•
t

* i.
■

.1

i

• 1 .•

6. The respondent, issued show-caus'e notice to ■ the appeiilant bn'
6-5-2003 and‘eventually rembved.him frorti ’' peryiQevid^'.br^^^
20-5-2003. The appellant again vide his Miscellaneous Pdtitiqh 'No’ 
O1-2003 prayed that, his order of removal from'service dated 20-5-2003■

^ may be declared illegal and unlawful and the operation of ;ihe'. same’ he . 
■ suspended till the final disposal of uhe petition. The miscellaneous 

petition was accordingly heard on .30-5-2003 and the Court order dated 

31-5-2003 as detailed below was issued:--

V

'

a

.

“The Tribunal vide Court order dated 7-5-2003 ha,d specifica.lly 
restrained the lespondents from issuing adverse pfders 'against 

the appellant till the next date.,of hearing of the appeal. Despite 

this clear, cut and unambigubus orders, the,: respondent- 
Department issued show-caus^ notice dated 4-5-2003 followed’- 
by Renioyal from Service i^rder, Ijdated 20-5;^003 to, fhb 

appellant. The learned counsel for the appellant declared-at, the'. 

bar lJia,t th.e Court order'refeired to above, was seFved^jhpbmjthie 

respondents, in time long before the date of issuance of .the show-., 
cause notice, dated 6-5-2003 and Removal from Service .Order 

of 20-5-2003 and also-provided postal'receipt.dated..14-5,-2003 in 

support of dispatch of Court prde'r to- respondents. The
departniental rerpresenfative also acknowledged having received '' : ' ^
the Court order (ibid), We feef that the rpspondeiifs .hayp.: ' ' ^
committed gross violation of the Tribiinars direerive :by usstiiitg” 

the show-cause notice, dated 6-5-2003 and - removal'order d'dted \
In case they had

)

'■

.
:

I- •

;

■V
’)

t-.' i

* '•)
*.i:

■n

20-5-2003.
- '-.i ■

\ 1any reservation abbut' the ■
implementability of the Court order dated 7-5-2003 they icbuld ' 
explain their point of view ah the next date of hearing';. In- yieiv i 
ol the unilateral action taken by the respondents without; any 

justilication, the execution of the order-of Removal No.Estt- 

4(30C)5)/96 dated 20-5-2003 is stayed till next date of hearing. 
Nonce to ihe concerned parlies with copy of ^'Miscellaneous

etitiou No.572 of 2003 to the learned counsel 'for the 

respondents for coini-nents along with today’s Court -order for
compliance/report by next date of heming on 17-6-2003.'In the
meantime the respondents are’ also xbi trained froib dispossessing 
the appellant from official accop3n^4tion:,urider lis .:otdtipation.: 

till t^e nqxt date of heaxing. ”^\; ^ ; I ' 5 ’^- V > '
:h;' -AueEted ^

.. Aiji.fdd. Alt Advocate 
;• .Supreme eourt . '

■<

y '■

p

I

\

•- t .

'' • f

PLC (Service) I \
I

•f:: fi. :•
• • .-T- . 2k. iL------- -t—
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' 7h' : .'It will;be observed from the above Court order, the execution of
the .jemovarorder dated 20-5-2003 • was suspended -till next date of 
.hearing of the:;petition and the respondent-Department- was also directed

■ to provide coinments on the Miscellaneous Petition No.572 of 2003 also.- j 
. at that time. The case was heard on 7-1-2003 and both the parties argued 

in support of their respective positions.
, ‘ * ' i. ... . • ^

8. The respondent-Department have furnished their comments 
. . Miscellaneous ■ Petitions' Nos.308, 386, 404 , and 572, which are ■ 

summarized as under;— • , ’ .

(0 The .Tribunal judgment' dated 16-7-2002 merged' into the S 

Supreme Court judgment dated 21-11-2002 and as such the date ' ■ 
Tor .initiation antj completion-of the disciplinary proceedings .^E 

became rcckonablc from the date of the judgment of the 
■ Supreme Court .'e. '21-11-2002 and. not from the Tribunal' 

jujlgment df:T6-]-2002 in terms of. PLD 1992 SC 549. The 

Tribunal ljudgmcnt became subservient to the order of the 

Supreme Ceurt dated 21-11 -2002.

f

i :
I

on

1 ••!*.. . • ?i

i

r
i

!~. V

1

(ii>; The'appellant vide his Miscellaneous petition ^o.404-ot' 2003 ■
. ’sought interim injunction restraining the respondent to hold de m 

. novo.proceedings for suspension of the charge-sheet/slatement of J 
allegations issued to the.appellant. On the date of hearing of the ft 

misc.ellaheous petition on‘;7-5-2003, the PABG Counsel was busy M 
before the Honourable-(Supreme Court of Pakistan and the S 

depattmental representative had no* alternative except to refer to S 
5^ 9.in the light of which the Tribunal judgment jK 

stood’, merged' ii to the Honourable C'ourt judgment ‘of 2 

.21-11-2002..-The departmental, representative also submitted.a 

; Qopy of the judgpqnl of the Honourable Supreme Court reported ‘ ^ 

■w - Ui 1999 'SCMR. M'9= 1'999 PLG (C.S.) 409 and also argued that 
disciplinary* petitioner from the date

.jof tlip:judgi:ne;nt-of the apex Court w competent..

»•

I' ;i

• t *

V "'1
*

;(iii);.T^e Court brder’ d.ated 7-^-2003 was received’by the respondents | 
*bh 2l-5-2b0$v w.heii'.the respondents had already issued the'] 

^ removal from service order of the appellant oh 20-5-2003.

i
i

:-V
\

(iv):-.The Tribunal without issuing any notice to the respondents heard ] 
, . the Miscellaneous Petition'No.572 of 2003 on 30-5-2003, and | 

, arbhrarily stayed execution of thb removal from service order of ^ 
■ the appellant and also restrained the respondents from 

dispossessing the appellant irom his official accommodation ; 
although there was no appeal before theTribuna,!. “

f
f.
i
(

%

* (v)' The-Xfibunal has no powers to implement its judgment under the ;
f

!
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law ^and thus, the Tribunal:;order' restraining the respondents' i- . 
from holding de novo enquiry is vioiative' of the judgment of the [' 
Supremei .Court which held:.vthe fmld m placet* of .TfibunaTs k 

judgment. Even tlie entertainilehp of* applicatipm^^^fqf 

implementation of Tribunal) judgment., involves yidlation of ; 

judgment .of the Hbnburabie Supreme Court of Pakistan;

of
t ■of

ed ■i• i
IfiSO. I

e.d !ik
‘r I.’.*''.1

• < * * *^
(vi) The respondents also referred to case-law reported iri'PLD 1958 ' 'f

SC 104. - , ^ ^ - ; f
f-'on

ire
I

9. After having carefully perused the points , raised in The ■above 

■ mentioned miscellantjous petiiions filed by the learned counsel foi' the 

ue appellant and comments thereon by the respondenl-Depaftment, the^ 

•crucial issue to be adjudicated by the Tribunal in the light of= relevant 

laws is whether the Tribunal is competent, to order implementation of its 

judgments. At the outset’ it would „be relevant to examine the points 
raised, by the. respondents in their comilients on the miscellaneous' 
petitions as summarized above;

he

igs ’ 
;he 1
.lal
'he i

! - . i:he 1 j •I

(i) .The respondents hold the-view; lhat ;.six moiitlJs .'.>p,eriod for
cornplefion ofjthe ^di'sciplihaty'.proceedings 

against the agpellant would-, start- f :pm; the date oif judgment ’of 

the’’. Honourable Supreme Court o: iPakist^ datd'd 21-11-2002 

and, that after the judgment of he .apex Court the .Tfibunil 

judgment stood merged ih .the, judgment of the ’HoiiOurable 

Supreme Court of Pakistan as per oaae-law PLD 1992 SC '549.:'' 
Accordingly, the counsel-insisted tliat the six months period 

reckonable for initiation and completion of the, 'inquiry 

proceedings would start with effect from the date .of judgment of 

the apex Court-on 21-11-2002 and would expire, on 21-5-2003.
Let us now peruse ihe-'case-law reposed-in PLD *19^2.'SC 549, 
which has been relied upon by the learned counsel for the 

respondent-Department in support of their contention. The ■ • f 

rele^vani portion ot the case-law quoted above is reproduced 
below;—

r i
fcommencemtnt and103 ;

de
of -S'

the t

Dhi
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ent
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1 a t4

ted i
hai -!

itrale >■

f
. 1:nts ]

“(b) Section (36-A authorises I AC tothe . liexamine aijd initiate action if the 
order passed by the ITO is erroneous .insofar as it is prejudiciaf ‘ 
to the revenue. The lAC did not have The jurisdiction

i

or power
to initiate same action in, respec't*'of the orders passed by the ‘
•Appellate Authorities or tiie ■ Tribunal: However, las observed
above such power has now beenjvested iii.IACl from the-year 1 ^ 
1991. The.controversy is^ whether.after the appellate authority; ■ .
has passed the order does'; the order of the-ITO merge, in it and 
I AC cannot reopen it mldex .section 66-Av^.InGb^pus-Jur^
'Secundum,' Volume 57, at page .1067 woi'ds‘:0‘Merge” ana
“Merger” have been defined as follows;- . - '

ard K- 

^nd S
r of V.

fr i•cm
1
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f
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‘The verb “to merge” has been .defined, as meaning to sink or 

; r; . disappear in something else,: to be. lost to view or absorbed into 

; somethiiig else, to, become absorbed 
cpnibiited or be swallow

• ! -

or extinguished, to be
■ 'i.

' i • .

• '‘.i'ierger’’_is defm^ji generally as . the absorption of a thing of 

i .j; lesser iniport^ce by. a greater, whereby the lesser .ceases to 

.: exM,, but the greater is not increased,, an absorption or 

. .swallowing up so' as to involve a loss of identity, and 
, individuality;’’ . '

i
f/

;,

1
5

!■

f.

•t

It . is wpll-settled -principle that on appeal the '.original order 

; .^^^S^Sjin the appel ate order. .The Commissioner of income-tax 

. V'.- :Far)0Gkh Chem cal Tndustries, 1992 SCMR 523 it 
observed that the order of. the iTO upon appeal merged in the 

order of ^he Income Tax Appellate Tribunal. Here the 

assessment order made by ITO was reopened under section 65' 
and a revised assessment was framed which has been set aside ■ 
by the Tribunal. Thus, the-order ot the ITO has merged in the 

order of the Tribunal which holds the field.'’

1

if- 1 - . • «wasf- h: I- ir i} - r

i
c

i

In our view the case-law relied upon by the learned counsel for the 

respondent-Department-strengthens aiid reinforces the 

appellant. ■The -case-law has enunciated and rightly so that- when the 

ofiginal assessment order-has-been changed by the appellate order, the 

original oi^rder stood liierged with the appellate order. The doctrine of 

, merger as proppunded in' |Lb 1992 SC 549 is W applicable in the 

.present case, as the apex Court has not changed any directions contained 

; judgmentSupreme Court of
;' Tajcisj^O|i\ren i^,Othfcr :^recUohS ; contrary to what was directed in the 

T’'^™Pf:j#gment :and-.tHeni.to; that extent the -directions of the 

^ Honourable^upremefqpprt .ofiPakistan would have prevailed over thosefc-fL • 
of the-TribiMaji judgment. We, therefore, .strongly feel that since thel ®

. : Honourable ;:Suprerne ;.G9uftVof: Pakistan : did give’ any directions 

contrary .fo- theXthose cdntained m para.7 of the Tribunal judgment, ....
, directions .of the Tribunal were final and required implementation whole 

hog by the respondent-Department. Since the department initiated 

disciplinary proceedings against the appellant with .the issuance of 

charge-sheet on! 11-4-2003,' they nouled the .directions .of the Tribunal to 

initiate and complete the proceedings within a period of six months, 
which expired on 15-1-2003 after the issuance of the judgment of the 

^ Tribiinal on 16-7-2002. The respondents still had

case of theI.

.•(
.

1 /

m
♦

:

•s\
i •'i

, the
i

%
i

............... one month and 24 days
to initiate and. complete the de novo enquiry after the apex Court verdict 

:l of 21^1-2602. The apex Court decided the case weU before the
:

t;targetI

, .date'bf i5-^l'-i002! ■
![•

Attested /C
■ Amjad AliAdvot;ale/jt'^ 

■ .Supreme Coufl. ■

; -• - ' ,! 1 .. f !-j:
1,l . -A .
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r f ^ ‘ (ii) The position at (sic) above is also not sustainable. The 

deparimental representalive, Who invariably represents-PAEC in 

all disciplinary cases before the Tribunal and who; is reasdnabiy = 
well-informed about developments in each case, ^did not infonn 

‘the Tribunal that show-cause ^notice)‘was already-issuedxtO', the ; 
appellant. on 6-5-2003. The . departmental, ‘repffese^^^ 

ir intentionally suppressed the ytrhth *f::oih;;.the
informed-the Tribunal %e . c6niple the','. Couft'iprfe^
7-5-20p3;..perhaps .ccmld h^e; 

referred hy _the': fespphdei^-ai^; ^repojr^d^ -in 

819 = 1999 PLC (C.S.V409as’^also hot applicable 'm.thi^^^^^
The TribunaL judgment as upheld byv the apex Cotfrt; wim^^

. -different; diredtions as contained ih he.Vfermer and Kad'a&i^^ 

finality after the expiry of six mpn hs' on IS-lrlOO^' and 

issuance ,of show-cause notice to the appellant on 6-^-20()3 was 

an order coram non judice enjoying no . legal entity and thus,, 
the removal order dated. 20-5-2003 based on it had afso. no' 
legal significance. The respondent’s reliance on the case-law that 

the appeal against show-cauSe notice is not maintainable,is not ; 
convincing as our view is that continuation of disciplinary' 
proceedings against the appellant after the expiry date of 15-1- 

2003 .was illegal and that the show-cause notice^and before that 

ihe'issuance of charge-sheet; were measures haying no force of';

I
0
e ''i :

• ;1
f;1 ■i
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(iii) The respondents have again mismterpreted the law.;,(rhe.;Cpur^^ ; 
order of 7-5-2003 was against an order which was'corum non 

judice based on wrong perception that the Tribunal judgment had ^
merged , with the Supreme .Court judgment and ; as such .

; ’■ disciplinary proceedings, against the appeliahP' cQuld ■commence ^ 

within a period of six months frc in,.the, date of border of .the,.: . 
iSupreme Court, i.e..21-1.1-2002, The d'epaftmentai,i;epfesentative y. 
did,not inform.the Tribunal about the issuaince of the show-cause .. 
notice dated 6-5-2003 on 7-5-2003 lalthough as mentioned ih (ii). 
above, we feel'Jhat he knew that such order, had already been
passed by the department. Since he did hot inform the Tribunal . 
about issuance of the show-cause notice on 6-5-2003, we find*, 
some truth in the allegations of the appellant lhat issuance of the 

show-cause notice on 6-5-2003 was an afterthought to pre-empt i 
the effectiveness/consequences of the Court order of 7-3-2001' 
Similarly, there was 110 jusuficatioii for the .issuance of the 
rcmovai from service o/der' on 20-5-2003|'especially wheri
vide Court order of 7-5-2003, the respondents; were restrained
from issuing any adverse orders against the appellam against the

next date ■ of. hearing. Hence • again. the respqlidcnta.-have
taken i'shelter under, the alibi of receiving thefV^purt' order

PLCfW) ". . . ^ v'-:-• ■
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}i''S t / of 7-5-2003^ bn,21-5-20p3:i.e. the/day after the impugned order ; «

' of ;ietapyal\ya^: issued;Von 2Q-5-2003! The departmental.’W
. irepresenWivevi^^ have'informed the respondents about the ^
; .arg-pmeiits 1 on . the .miscellaneous petition on 7-5^2003 and »

reaction of the Tribunal thereon. Moreover,: the learned counsel m
:f6| the appellant produced postal receipt dated 14-5-2003 W 

iWiiwing dispatch of the Court order, , dated 7-'5-2'003 to the m 
respondents. The departmental representative also accepted the M 

' - receipt of the Court order,- although he did not indicate the date m 

' of receipt of the order. We do not believe that it has taken 7 ®
' days for the Court order to reach from the post office to PAEC ft 

Office while both being l-dcated in Islamabad. The point raised 

(iii) above is, therefore, not convincing and lacks jurisdiction.

(iv) The issue at-(sic) above is hot relevant. The Tribunal was 

considering -the - question pf. ■ its^'.jurisdiction to 

implementation oi’its. judgmehts. The original appeal of the V 
appellant'No. 10lk)(CE) of 2001 against his removal from M 

Is^fvice was still pending implementation as directed by Tribunal ft 

judgment dated lp-7-2002 and upheld by Honourable Supreme 

.eQurt'Oudimen’t-Vdated ,.21-11-2062. Henc.e. we heard the 

■::a.sso.rtment; petitions filed by the appellant in
. : : ,c,ontinnaiitin!.b.f';- his, appe,al referred to above. , The appellant 

• reihaih.ed Aggrieved and his terms and conditions still remained ® 
.adyersely affected by non-implementation of the Tribunal ft 

’ . .judgment.

; (v)', "The case-
iiot applicable in the present case. In fad it supports the case of J 

the appellant. The relevant portion of the,case-law is reproduced | 

below;—
“Where the legislature clothes an order with finality, it always ft. 

assumes that the order which it declares to be final is within pie ;ft 

powers of the authority,, makidg-it, and no parly can plead^ as ft 

, final,'an order inade in excess of the powers of the authority ft 

;■ making‘it, in the eye of the law such order being void and iron- ft 

existent. And if 'on the Basis of a void, order subsequent orders ft 

, have been passed either by the same authority or by- other .ft 

■^authorities, the i^hole series of such brder^ together with the ft 

* superstructure of rights and obligations built upbn them, must 
■; ^ ^^'n^ess 'sdIhe stathte or principle of .law recognizing as legal'the .ft 
,, ' ’.‘ chaiiged portion of the parties is in operation, 'fall-to the ground ft 

■ because stich orders-have as-, little legal foundation as the void ft 
orde.f bn which they are founded. On this view the-orders rhade ft 

’by i the’ Rehabilitation ‘ .Board and the Central Govemmeht ■*
■T-' 1; ■ ' ■ Ji

t.i

-I ■-
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Uw PLD 1958 SC 104 referred by the Department is
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- refusing to eject the . respondents-whictiw,ere based on that part
of the'Deputy Custodian’s oxder/which-was. in exce^a of'his
jurisdiction were void and hbt fihji within thd, meaning of ? 
section 13-8. of the RehabUitatiOn ,Ordinance, add; it was the ‘ 
Rehabilitation Coniinissioner's'order directing ejectinent of the 

respondents that became.final ihla^;,’] ^ - ■ .

I,
i, \ ■

i-

i

I
1.

3
e •
e W The non-implementation 

e » stipulated period of six
therein. Hence', tbe charge-sheet, show-cause .....
order issued after the expiry of the prescribed'period, of six nronths; are 

void and non-exisfeni and they have no legal value as enunciated m the
The .fase-law ■ in' pur';view does not

it provides, justification to the da'se ef

of . .the 'Tribunal ..judging’ within.'i,the 

months flouted the directions "as prescribed
notice and, the:'reihoval

». .

e.

1 G'

d
m case-law reproduced above.
1 : strengthen the;department’s cause 

8 : the appellant.

• I
>

1
i '. . r •^;iS I •

i.re i.

Let us now examine section 4 ot the Service Tribunals Act, : 
1973, stipulates as under:—

10.te
tm

. *».al ■ . “4. Appeals to Tribunals.--- (Ij'Any civil servakt a|grieved by my, .j 
order whether original or appellate, made by ^departmental. ■ 
authority in respect of any of .the-terms mi conditions of his 

service may, within thirty .days.ofthe QomiiiuiUGation of such^ 

order to’'him or within: six "months of the establishment of the > 
appropriate Tribunal,-whichever is later, prefer an appeal to the 

Tribunal.”

ae
de
in’ '

tint f

ed «-

lal
'V '

The spirit underlying'section. 4 Is that a civil servant whose terms and 

conditions have been adversely affected by an'original or appellate order 

may approach the Tribunal'for redressal of, his grievance subject to. the 

conditions as laid down therein. Once a judgment is issued in favQur'Of a 

I "civil servant,; his terms and conditions as infringed.:;J)y m.;order ,of the 
[ authority in question stand addressed to' the ex^tent ias. ordained in the 

judgment concerned. There is, therefore,;ri'p denying.’the, fact.thayif the 

[ judgment is not implemented and leave topappekl :is eitficr hot filed or 

declined, there is ho escape route for the depaftment butjto implement 
the judgment in letter and spirit.'.In the event of the' department not 

complying with the directions combined in a particular judgment after 

having exhausted the legal remedies- available, the department has no
Other alternative except to implement the-judgment in fee interest of fee

1 supreiuacy Ot'the rule of law.
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It would be appropriate 'to .examine 'fee' key ihgrediance <)£
Tribunal judgment dated f 6-7-20ci7. stUd •Honourable ^preme Court of

PManjiidgm^ dated 21-11-2002 ' '' " ' '''
lund •
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; pbmpbnents . of the Tribuuars judgment, dated
^ ;16.-^7-2QQi^ Qqntained in pjara;? thereof as reproduced'in para.2 of this

atder,-4^heVTribiinal had set aside-the removal order of the appellant
: dated 4-1-2001-and reinstated-him. iii service on-the same position which 

he held before his removal. The-respondents were required to initiate 

fresh inquiry proceedings against the appellant within a period of six 

months frorh the date of the'order. The respondents were also directed to 

get the civil suit as well as criminal case; adjourned sine die. The 

appellant'was te become entitled to;back-benefits, if the inquiry was hot 

conducted and completed within six' months. These are the unambiguous 

directions contained in the Tribunal judgment. The Honourable Supreme 

, Court upheld the Tribunal judgment iti its entirety vide its judgment 

dated 21-:11-2002 and reproduced in para.3 above. The apex Court 

dismissed the petition filed by the resp'ondent-Departmenl against, the 

Tribuhal judgment without any overriding directions. Resultanllyi the 

, Tribunal -'judgment becaine fully operational and reinained intact ahe 

, required . to be iinplemen:ed by . the. respondent-Depattment in its 
. .. entirety.

'i

;

I ‘

T

I

'

[ \
r . V •

iA i3;i‘;Whtit happened aft^r the issuance of the Honourable Supreme 

Courtsjudgjh^t, per directions of rthe Tribunal
jud^e0f'^:t3ie;|respqnLdeh^Departih^ -.was ' required; to initiate and

■ compifete the.in,quiry^:p^^^^ months i.e. by
^ 154-2003::^ Th^'depart take any ^ action on the directions;

- . contained, ih ’thb Tribunal igudgmeiit until 11-4-2003 .much after their
petition againstr the imphgnbd Tribunal judgment was dismissed by the 

apex Court oh 21-11-2002 when they issued charge-sheet to the. 
appellant. Our >considered view is that the respondent-Department failed- 

to comply with the directions as contained in the above referred 

judgments ot the Tribunal and the Supreme Court of Pakistan. They 

should have immediately initiated action against the appellant when their 

petition was turned down by the apex Court on 21-11-2002 and should 

have •;completed the disciplinary proceedings .by the target date of 

; .l|5-l:-20p3‘fo meet the legal requirements :of the Tribunal judgment. The
i , departnient’s’-.failure to do so holds them culpable and responsible for

■ violating bnevqf; the’ key-and crucial directions. contained in .the Tribunal 
. judgment.'

, : J /It would;not be out of place to rofer to section 5 :of the Service 

TribunafSi/Actjf 1973,'which re.adsias under

t
i i

:i

t \

:

J

I

j
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1’i. • _
- :5:’^-^^Ppwers of Tribunals;--

;
1 :

(I);A Tribraal may, on appeal confirm, 
V sejt aside,, vary or; modify file order, appealed against;'

.i\

(2). A Tiibunal shall, ‘for, the■ purppSe of deciding any-appeal, be 

deeihefl.to: be a Civjl Coutt and shall have the same powers as
c

r '

i '' :%■ •X .1*
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are vested in such Court utider the Code of Civil. Procedure, 
1908 (Act V of 1908),' ihcluding-the powers of---)?

(a) enfd.rcing the attendance of,'any person and * 
oath;

(b) compelling the production of documents; and
(c) issuing coinmission for the examination of - witnesses: and 

documents. ”

«
>1

exdmiiiing him on
■ 'h' ■ ■

y-:
\ ■

I

1
I

>.
I : t

15. To reinforce the'spirit underlining the section referred to above,
V . it would be pertinent to refer to the case^aw. reported, in' l 989 RLG; ' 

(C.S.) 398; the releyant portion of which is .read as under;-: ■ |k

It

“From' these provisions it is abundantly^ciear thktlthe'
Shall be deemed to,be a Civil Cotirt .^i-.ithe ptii^o^'ki deciding ' ■ 
an appeal, and shaU have the,same, lowdrs as are v'ested m’suefi

• Court under the ^ Code-of CmiProcledurd,''1908''Cfefiplote -^
h^B ''Specifically been :nie^ionjed|j ,but; they : do! ribi: derogate 

anything from the generality ;of‘jthe . prp.visidns.’' ;i^ 

preceding in the enacting part of subsections; which.'are'piekrly ■ ' k 

sugg.estive of the fact that the.Tribunal’s powers, for deei^ng an 

appeal are commensurate 'with'the Civil Court’s-powers ■ fof . 
decision of matters before ft, The proceedings on application for 

execution or implementation of the Tribunal’s orders are 

undoubtedly one of the steps iii the. proceedings of tlte main 

appeal. Therefore, what follows is that the Tribunal has got the 

same powers as are vested in the Civil Court under .the Code of 

Civil Procedure, not only for the purpose of deciding'an appeal, 
but also for the consequential purpose of deciding the petition 
for hnplementation of.its orders.

f i}I

rf

%
'1i

! ^'1
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• i.1

I
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« U.J

(8) It is extiemely ditticuU to believe that the Legislature; :yyhile 

conlerriug overwhelming, Vast and exclusive powers oLdeclding 

an appeal,' did not intend t(j>' bejStpw the potyecsv.of ^ 
implementation of the orders passed by it in final disposal of that .
appeal. Any other interpretation or these prpvisib& would lead 

us, to a ridiculous re.sult. We -are not prepared to believe'%at the 

Legislature avoided the'confemieht of power-’of .exkution of : 
orders, thereby rendering, the entfre proceedmgs’m an. appeal > 
under section 4.of the Act only exercise in futility.. If the 

Tribunal dp not have the powe.rs to. get its .'order executed, all : . .
proceeiJmgs before it will be nothing more thad wastage of time 

and the Legislature .could, by no ’means,, bfe takeu to have
intended any such result. are thus; constrained to’ItQld that
the powers conferred by section 5(2) of the Act. oh the TribunaL
inter aha, include the orders ofexecution and iinplenient^-tion of
its order.”
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f+«■ regarding implementation ot;,the judgment
01 tfte i ribunal has been made very plearly in PLD 1996 SC (AJ&K) 29 
The relevant portion is as under:- ‘

li ^

(e)Jurisdiction—
^ —VWhere jumdictipn was conferred on Court or'Tribunal to

; ; pa$? an order; power to have that order implemented was 

. implicit in that jurisdiction. ”
The. same vipws are echoed by Justice (R) Fazal Karim in his book

' “ Pakistan” under Chapter 29 - Execution of.
uecreeSv'Which IS reproduced below verbatim:—

• 16.
».

, <;
i

1-
!

: “ Preliminary^ ' • ’ V.

• <■ 1
r

' observed that “the
dJincultie.s of a when he has obtained a
^eree. .This phsefWj tioii is as true today as it was in 1872. The 

r -^rigih of fee diffictik|es .He^ been described as the
. .natural, desired, of pe judgment-debtor to avoid the decree or 

• . . ..what; may .be descrppd as Tack of law-abiding motives to obey 

^ourt.decrees. The jPrivy Council’s observation contains both a 

challeuge and a warning. It is a challenge because .the task of 

executing a decree is a daunting task and requires firmness and 
the-will, to see that the laws are obeyed. In performing this

' ■ ■ vV ‘s enforcing the Constitution, Article 5(2)
:- Obedience to the Constitution and Taw is the inviolable 

- ..obhgatimi .plv^feyep citizem” It is a warning because when a '
; ; decree has -been -passed, the stage for, the .use-of-the coercive 

■ - power -of the State has arrived and failure of the Court to 

; ••.': etfectiyely: use that power.^is failure of the State to enforce its 

laws, and the judgments and decrees of its Courts- and that is 

Obyiotisy a very strong thing. A decree is the result' of a hard- 

tpught Torensic battle,. invariably, extending over a period of 

: tmd without the decree-holde-r being able to realise the :
tfuits o| the decree. It is no more- than a piece hf paper: “R is a 

matter-pf common knowledge, that too many obstacles are put by 

The judgment-debtor to the execution of the decree taking 

. advantage of the prpyisions' of section'47, Order XXI,- rules 58 -
to.63^and Order X^I, rule? 97 to 103, C.P.C. The Vourt must. : Pi 

.„ therefore,, try tp. alleyiate (he miseries of . a decree-holder by at 
. least.^scouraging bbjectiou petitions .for which: there is no 

. ^isiQum-the Co^ of Civil: Procedure”. There is, in th^^^ 1 W
mapers, no scope |br. the exercise of any inherent power....

'-- w^ere the .^Legislafure has-made-specific provisions to meet a 

;parncular contingency it is -not need or proper to entertain a 

cape under the mherent-powers of the Court. The. consideration
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of any hardship to the objector in case of his dispossession, is of 

no iinportance. there are certain hardships which 'cannot be 

avoided in judicial proceedirtgs. The. hardships of the'decree- 

holder to which the. Privy Council referred, as far back as T 872 is 

one of those difficulties

■■ft

n
. i'■f *) n \i' •'

1-7. It would also be appropriate'to .refpr toV'case-lawjeporte'd 
"1997 PLC (C.SJ 929, which is as under:---

5
j

t

“It is settled principle of law' that, if .law expressly; requires 

• thing to. be done in a. particular maimer it ought to be.'donb’ 
that maimer dr not at all ■ In ex^rbss; provisionsV of'•law,' 
therefore, excluded any othbi* mode of d-ding the act which is not 

specifically provided. ”
The department had no other choice -except to implement the Tribunal K 
judgment in the manner as prescribed'therein. ■ . ' ■ ^ ^ '

18. Apart trom the above case-laws, we may also ,^efer to section | 
151 ot Civil .Procedure Code which'should be read in conjunction with | 
section 5 of the Service Tribunals Act, 1973, as reproduced above. The L 
section 151 of Civil Procedure Code is as under— .

■ ' I

“^51. Savins of inherent powers of Court.— Nothing in this Code , 
shall be, deemed to limit or. otherwise affect the inherent 

power of the Court to make such orders as iSay be necessary for 

the .ends of justice or to prevent sibuse of the process of the 
Court.” ' “ ■ . i’ ■ ^ ■ ■ ■ ■
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\a i The interpretation of the above section would mean that the'inherent 

po^er bt the Civil Court to do right and unio wrong are preserved and 

kept intact by section 151. It would meai. that where a Ta!w confers 

jurisdiction, ‘ it also grants powers, of doing all such acts- as are of 

legiiunate and are necessary foi* its executioh. .Thus, in our view, the 

Trib^al has powers to execute'its own judgments as this power flows 
from'the jurisdiction itself. . ' ‘ * .

/e
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Lts ^,
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- • • 'r?d-
of ,1 f.Ihe •

■ 19. Despite clear-cut orders and case-laws available in the; field, 
there is a confusion whether-the Tribunal can implement its judgments 

not. As elsewhere discussed in this ofdCr,

. a
by or..N

we feel, f that judgments 
announced in favour of the civil servants,, if not impiemented as per
directions contained therein, the terrns and conditions of service df such 

I civil servams remain in limbo and redressal is not provided to such civil 

servams even alter having obtained favourable verdicts bn their appeals.
. • Wc strongly feel that this cannot be the iiuention of the framers of the

taw. ihe laws apart from^ oilier factors are made to^ balance societal
; [' interests apart from ensuring supremacy of the rule of law, which are not

served if the Tribunal tUits to implement its judgment. The departments
some lim.c drag'their fcci'and thus,-prolong the agony and frustration of . '■ ! ;•
the appellants by not implemeiitmg such judgments
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. :.Qtir >view is; thatr the :Service,Trib^^^ Has th^^ower to
» * ■ .iimpiemeni Its own juclgments as powers’of execution flows from

jurisdiction and the requisite' powers are inherent from four corners of 

: . the case-laws,.section ,5 of the Sefvice Tribunals Act, 1973 and relevant
;■ : provision of the;Gqde:oP.Givil Procedure. 1908 and opinion of the legal

: experts on this key .issue. ^

r ■ ■

1
2

N *
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■ 20. In view of what has been critically evaluated above, we find no 

justihcatipn tor:issuance of the order, dated 20-5-2003, which is coram
" directions contained in the Tribunal judgment

ated 16-7-2002 and apex Court judgment dated 21-11-2002 

Accordingly, the impugnecji order.idated 20-5-2003 which has no legal 
entdy and grossly violates directions contained in the ifribunal judgment 

,, whiclt has retained finality does not hold the field and the appellant 
st^ds reinstated as already.ordered by the, respondent-Department vide 

order dated 22-1-2003 with back-benefits. To ^void any confusion in the 

, . implementation of the. Tribunal judgment, the .removal from 'service 

. order of the appellant dated ,20^5-2003 is set aside being of no legal value 

, ■ and significance. The resppndent-Department-is also directed to ensure
■ implementation of this ofder within a-period of three' months and
, ..put jp^ cppphance report addressed to the Registrar of this Tribunal by 

: 2004. The. respondents are also directed to pursue the civil
■ - SF?^.‘‘l.:Pfpceedmgs epe filed against the appellant in the relevant

.G^^t^m .la^, and ^akq^actinn mn its verdict/findings, as, and when 
^vail^aolc..
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T, I f.i ;

H.-Bv;T./32-/FST 
y ■ ■■■

Appeals allowed accordingly.^ !
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