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BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA @
SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 905/2023

Qari Umar Nabi S/O Muhammad Zaman R/O Village Kund Khwar Tehsil

Takht Bhai District Mardan . Appellant
VERSUS
Government of Khyber Pakhtunkhwa through Secretary Education and
others e Responden’t'g.h
Yher

fary No /2— 9
REPLICATION ON BEHALF OF APPELLANTP r ~ M%

Respectfully Sheweth:- :

PRELIMINARY OBJECTIONS:

1-7. That Paras No 1 to 7 of the preliminary objections of
reply/comments are incorrect, misconceived. Denied. Appellant has
been condemned unheard and no regular inquiry has been
conducted.

8-12. That Paras No 8 to 12 of the preliminary objections of the
reply/comments are incorrect, misconceived. Denied. The
respondents are not considering the acquittal order dated
24.06.2013 passed by the Honorable Peshawar High Court
Peshawar wherein appellant has been acquitted from the allegation
of fake documents and the August Peshawar High Court further
held that they waived off the back benefits till the judgment of the
Peshawar High Court dated 24.06.2013, so they will not be entitled
for back benefits, meaning thereby they shall be reinstated. The
Department is further directed that they shall not pay any such
benefit. The Honorable High Court further held that their job for 14
months was quite satisfactory and there was no complaint from the
students and they performed their duties like well versed teachers.
The copy of the judgment of the Honorable High Court was sent to
the appointing/competent authority of the appellant which was not
appealed against in the apex court and thus became final and past
and closed transaction and thereafter the Departmental and Service
Tribunal proceedings are totally incorrect and misconceived as the
judgment of the Honorable High Court is binding upon all the
Departments including the Service Tribunal as per Article 201 of the
Constitution of Pakistan 1973 which principle is held in judgment
reported in 1999 SCMR 988 (Copy of the judgment reported in
1999 SCMR 988 is attached as Annexure R-1). So all the
subsequent proceedings after the final judgment of the Honorable
Peshawar High Court Peshawar on the issue of fake documents,
merit list, competency of the teacher has been opined and
determined by the Honorable Peshawar High Court Peshawar, so
the entire proceedings after judgment dated 24.06.2013 of the
Honorable Peshawar High Court Peshawar are incorrect,
misconceived and appellant is deemed to be in service w.e.f 18t
appointment order dated 29.09.2007, however, as the appellant
himself waived off his back benefits from 31.12.2008 till judgment of
the Honorable Peshawar High Court dated 24.06.2013 which can




be treated as 1e;éve of the kind due for the purpose of regularity of
service as the break can'’t be attributed to the appellant. It is a very
sorry state of inquiry that the inquiry in question is the 3™ inquiry but
again in haphazard manner, without even reading the relevant law
which was applicable to the issue in hand which has arisen in 2007
was the NWFP Removal from Service Ordinance 2000 and the
instant de-novo inquiry report under the KP E&D Rules 2011 is
totally misconceived, incorrect, void ab initio and has to scrumble to
the ground being in gross violation of the RSO 2000.

Besides, the members of the Inquiry Committee for the 3™ time
has merely on the basis of surmises and conjectures and making
pick and choose from the earlier inquiry reports which were
specifically set aside by the Tribunal as well as disbelieved by the
Honorable Peshawar High Court Peshawar and even the
superstructure in the shape of dismissal of the appellant was set
aside and the finding of the Honorable Peshawar High Court
Peshawar, including the provision of NWFP RSO 2000 and KP
E&D Rules 2011with respect to association of the appellant with the
inquiry proceedings, recording of statements of witnesses in front of
the appellant and the opportunity of cross examination were
malafidely ignored, in order to reach to their finding against the
aforementioned Courts as well as the relevant rules on the subject,
thus both the members of the Inquiry Committee were highly biased
and a biased person can't become an inquiry officer or judge as the
same is in gross violation of the third maxim of natural justice i.e
Nemo Debit Esse Judex Impropria Causa (No man can be a judge
in his own cause) and the 1% element in this maxim is the material
bias, so the members of the inquiry committee doesn’t hold the test
of the aforementioned maxim of natural justice which is deemed to
be enshrined in every statute whether specifically provided or not
as per PLD 1964 SC.

The Inquiry Committee failed to verify even the documents from
the concerned quarter and relied upon the earlier inquiry reports
whereas neither appellant is confronted with the academic record
nor any fresh verification was sought from the concerned
Universities nor the detailed statement of the appellant was
considered and that statement was totally brushed aside without
giving any plausible reasoning or explanation for the same and
proceeded in a capricious and arbitrary manner.

The bias of the inquiry officer is visible from day one as he writes
in his report that he approached the DEO to reinstate the appeliant
only for the purpose of inquiry which speaks of his biased mind
from very inception of the inquiry.

The appellant has been made a scapegoat as none of the dealing
hands and officers responsible for the same has been proceeded
against and appellant has been singled out which is clear
discrimination falling under Article 25 and 27 of the Constitution of
Pakistan 1973. The Departmental Selection Committee as well as
the Scrutiny Committee as well as the appellate committee
members as well as the concerned Assistant District Education
Officers & District Education Officer Mardan were neither made an
accused in the case nor witnesses nor accused in the Anti
Corruption case and as per 1996 SCMR 413, 2009 SCMR 663,
2014 PLC (C.S) 1007. In such type of cases the employee cannot
be dismissed when action is not taken against the dealing hands.
(Copies of the judgments reported in 1996 SCMR 413, 2009
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SCMR 663, 2014 PLC (C.S) 1007 are attached as Annexure R-2, @

R-3 and R-4 respectively)

The competent authority was required under rule 10 of the KP
E&D Rules 2011 as well as the RSO 2000 to issue a charge sheet
and statement of allegation specifically describing the charges
under hi seal and signature which is a glaring illegality and can't be
cured again and again. No show cause notice has been issued to
the appellant so as the competent authority could show the
appellant that what are the findings of the inquiry officer/committee
on guilt of the accused, so that he should make a justifiable reply to
the same. The order passed by the appellate authority dated
09.05.2023 (available on page 66 of the reply) is during the
pendency of the instant service appeal and is hit by doctrine of lis
pendens as well as against rule 19(2) of the KP E&D Rules 2011
wherein appellate authority became functous officio as it failed to
decided the departmental appeal within 60 days as per rule 17 of
the KP E&D Rules 2011. Rule 19(2) is reproduced as under:

“(2) If a decision on a departmental appeal or review petition, as
the case may be, filed under rule 17 is not communicated within
period of sixty days of filing thereof, the affected Government
servant may file an appeal in the Khyber Pakhtunkhwa Province
Service Tribunal within a period of 4 [ninety] days of the expiry of
the aforesaid period, whereafter, the authority with whom the
departmental appeal or review petition is pending, shall not take
any further action.”

The inquiry Committee failed to scrutinize the merit list available
on page 64 of the reply as the recruitment policy framed by the
Provincial Government under the enabling provisions of KP
(Appointment, Promotion and Transfer) Rules 1989 duly available
in the Esta Code (Copy of the recruitment policy is attached as
Annexure R-5) wherein there are 08 marks for interview which has
not been given to the appellant, 10 marks for experience has not
been given to the appellant, the basic eligibility qualification for Qari
Teacher was Matric along with certificate with Qirat Sanad and the
two step higher qualification carries 08 marks which is admitted by
the inquiry Committee as holds the qualification of FA and BA (two
stages higher). In the presence of the uniform policy for recruitment
framed by the Provincial Government under the aforementioned
rules of KP Government, resort to any other criteria is wholly illegal,
void, arbitrary and of no legal effect, so the merit list based on the
percentage of marks for SSC, F.A, B.A and M.A is totally incorrect.
As per the recruitment policy mentioned above, when the eligibility
criteria is SSC (Matric), 70 marks are to be allocated for 1% Division
in Matric and appellant is entitled for 70 marks as he has admittediy
obtained 544 out of 850 marks which is 1*' Division and placed in
Grade B as its percentage comes to 64% which is more than 60%.,
so the score of the appellant has been wrongly calculated and the
marks/percentage given to the candidate for professional
qualification i.e Qirat Sanad is not provided in the recruitment policy
as the same is merely criteria for eligibility. The correct calculation
is as under as per the Provincial Uniform recruitment policy: (Copy
of the experience certificate is attached as Annexure R-6)

S.No | Qualification of appellant Marks as per
Provincial
recruitment
policy




1 Minimum Qualification 70
(Matric with 1! Division)
2 Three stage (F.A and B.A 10

along with Hifz Ul Quran)
higher qualification

3 Three years experience 10
4 Interview 8
Total 98

Whereas the Department in Para 12 of their
comments/reply affirms on counter affidavit that the 15" candidate
who was the last one has scored 59.89 marks, therefore score of
the appellant being 96 is on much higher merit than the
selected/appointed candidates.

This Honorable Tribunal vide judgment dated 04.10.2022
directed the Department to conclude the inquiry within sixty days
from the date of order dated 04.10.2022 which is announced at
open Court in Peshawar, however, the inquiry committee as well
as the Department blatantly disregarded the said direction and the
inquiry committee has given its report much beyond the stated
sixty days i.e on 10.12.2022 and removal on 16.12.2022 which too
is beyond the target and is nullity in the eye of law as per reported
precedents/judgments 'of the Honorable Supreme Court reported
in 2009 SCMR 128, 2010 PLC (C.S) 608, 2007 PLC (C.S) 959
(Copies of the judgments reported in 2009 SCMR 129, 2010
PLC (C.S) 608, 2007 PLC (C.S) 959 is attached as Annexure R-
7, R-8, R-9 respectively)

ON FACTS:

Para 1-18 That Paras No.1 to 18 of the service appeal are correct and
that of comments/reply are incorrect, misconceived and denied
specifically. Moreover, explained in detail above.

ON GROUNDS:

A-W That all the grounds from A to W of the service appeal are correct
and that of the comments are incorrect. Denied specifically.
Appellant is jobless and entitled to back benefits.

It is therefore humbly prayed that on acceptance of this service
appeal, appellate order dated 09.05.2023 passed by Assistant Director
(Estab-1) and office order dated 16.12.2022 passed by respondent no 4
(District Education Officer (Male) Mardan) may please be set aside and
appellant may please be reinstated in service with all back benefits.

Dated. 03 (4312023

Appellant

Through
Am@/ﬁ?‘/%ardan)
Advocate :

Supreme Court of Pakistan
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BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 905/2023

Qari Umar Nabi S/O Muhammad Zaman"RlO Village Kund Khwar Tehsil

Takht Bhai District Mardan ... Appellant
| ' VERSUS
Government of Khyber Pakhtunkhwa through Secretary Education and
others ' » crerneera Respondents
AFFIDAVI_T ‘

|, Qari Umar Nabi S/O Muhammad Zaman R/O Village Kund Khwar
Tehsil Takht Bhai District Mardan (appellant) do hereby solemnly -
affirm and declare that the contents of the accompanying rejoinder are
true and correct to the best of my knowledge and belief and nothing has
been concealed from this Honorable Court. '
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[Supreme Court of Pakistan|]
Present: Nasir Aslam Zahid, Mamoon Kazi and Wajihuddin Ahmed, JJ
Syed ALI, GUL SHAH---Appellant

versus

A
GOVERNMENT OF SINDH through Chief Secretary, Karachi - ptest®d e {4
and 2 others---Respondents Pé““\)a g Coutt

Civil Appeal No.823 of 1994, decided on 20th November, 1998. .

(On appeal from the judgment of Sindh Service Trlbunal at Karachi, dated 28-2-1994
passed in Appeal No.31 of 1993).

(a) Smdh Civil Servants Act (XIV of 1973)---

----8." 2(1)(b)---Sindh Service Tribunals Act (XV of 1973), Ss. 2(aa) & 3-E---
Constitution of Pakistan (1973), Art.212(3)---"Civil servant "---Leave to appeal was
granted by Supreme Court to examine as to whether or not, petitioner was a civil
servant and the Service Tribunal could grant him the relief prayed for.

(b) Constitution of Pakistan (1973)---

----Arts. 189 & 20.1---Service Tribunals Act (LXX of 1973), S. 3---Binding effect of
decisions of Supreme Court and the High Courts, respectively---Nature and extent---
Service Tribunal dissenting from the High Court's opinion which had attained finality-
--Supreme Court disapproved such cause. for, Service, Tribunal though not a Court
subordinate to the High Court yet same was a judicial forum directly impacted by the
High Court's determination and was bound by the opinion of High Court.

Articles 189 and 201 of the Constitution, 1973 confer binding effect on decisions of
the Supreme Court and the High Courts, respectively, to the extent any such Court
decides a question of law or its decision is- based upon of enunciates a principle of
law. Relevant to the decision of the Supreme Court the binding effect extends to "all
other Courts in Pakistan", whereas relative to a High Court the same effect is achieved
as regards "all Courts subordinate" to the High Court concerned.

In so far as the Supreme Court is concerned, an added effect is provided to its
pronouncements by Article 190 of the Constitution.

The binding nature of the pronouncements of the superior Courts is Constitutionally
limited to the Courts functioning in Pakistan and to the extent visualized by Articles
189 and 201 respectively. The reason is not far to seek namely, that for the concerned
Courts it is impermissible to travel beyond or cut across the enunciations of law
recorded by the relevant High Court or, where applicable, Supreme Court. This,
however, does not imply that the pronouncements of the superior Courts are not
entitled to the highest respect if and when such are referred to or relied upon by
authorities, whether executive, quasi-judicial or judicial, though not covered by the
Constitutional provisions above-referred. It has, therefore, evolved that when a
precedent of one High Court is cited even before another High Court, the same has
considerable pursuasive force. There is yet another aspect too, which is of still greater
significance Such arises in cases where the decision of a superior Court is directly
addressed to or has a bearing upon the proceedings before another forum Within these
connotations fell the judgment of the High Court. in relation to the Service Tribunal.
Even if the Service Tribunal had reservations about the binding nature of the High
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Court order, as a result whereof the appellant had approached the Tribunal, it should ('
have been only too proper for the Tribunal to have accepted the conclusion of the

High Court and proceeded to decide the matter accordingly, the error in the High

Court decision, if any, coming to be rectified in Supreme Court if and when the matter

was brought there. Supreme Court, therefore, disapproved the Service Tribunal having

in effect dissented from the High Court opinion, which having attained finality bound

the Tribunal not because it was a "Court" subordinate to the High Court but because it

was a judicial forum directly impacted by the High Court determination.

(¢) Sindh Civil Servants Act (XIV of 1973)--

----S. 2(1)(b)-,-Sindh Service Tribunals Act (XV of 1973), Ss. 2(aa) & 3-E--"Civil
servant"---Definition---Employee of a corporation---Person having joined the Local
Council's Service not in the ordinary course but as a civil servant, was a civil servant.

Muhammad Ali Hakro v. Government of Sindh C.P,L.A. No. 154-K of 1998 ref.

Fazl-e-Ghani Khan, Advocatpreme Court for Appellant.

M. Saleem, Additional Advocate-General for Respondents . v N
A\
1ed el
Date of hearing: 20th November, 1998. P*“teip\\'\ P*‘“:"fa ‘
“s“&ﬁema cot
JUDGMENT

WAJIHUDDIN AHMED, J.---The facts of the case, as recorded by the Sindh
Service Tribunal, are as tinder:--

The case of the appellant, Mr. Ali Gul Shah, which is undoubtedly a case of great
hardship, has been described in the memo. of appeal as follows. The appellant joined
Government service in 1971 as Sub-Engineer in the Irrigation and Power Department.
Three years later in July, 1974, he was appointed as Assistant Engineer (BPS-16) in
the Peoples Works Programme. Then came the Martial Law which replaced the
Democratic Regime. Following the promulgation of M.L.0O.-55 like many other cases,
the appellant's appointment was also referred for scrutiny by the relevant Select
Committee. After his clearance by the said Committee, his appointment stood
regularised vide the Minutes of the Committee's meeting held on 11-7-1978. The
appellant continued to work in the capacity of Assistant Engineer (BPS-17) until he
was found surplus and on 17th January, 1979, he was referred to the Administrator,
Hyderabad Municipal Corporation for absorption in Local Council Service
(Engineering Branch). In his letter, dated 28™ May, 1979, addressed to the
Administrator, Hyderabad Municipal Corporation, the Secretary, Local Government
Department listed the conditions on which some surplus Engineers of P.W.P. were to
be absorbed in the Local Council Service. The Administrator was further required by
the letter to obtain the appellant's consent for the said conditions so that the case of his
appointment in the Local Council Service was finalized. Although the appellant
vehemently protested against the arbitrary decision with regard to his absorption in the
Local Councils Service, yet left with no option he reluctantly accepted the terms and
conditions for his appointment in the said service, and consequently he was absorbed
in the said service. However, he kept on making representations to various authorities
until he was intimated by the letter, dated 19th February, 1992 of the Secretary, Local
Government Department that his request for the benefit of the past pay drawn by him
in the defunct Rural Development Programme Department was considered and
rejected. Dissatisfied with the said order, he filed Constitution Petition No.D-269 of
1992 in High Court but the same was dismissed in limine vide the judgment of High
Court, dated 28-11-1992. Since the appellant was declared as Civil Servant by the said
Judgment he preferred departmental appeal on 9-1-1993 to the Chief Secretary, from
the order, dated 19th February, 1992 hereinabove. As the said appeal remained un-

decided for the statutory period of 90 days he approached this Tribunal in the present
appeal filed on 12-4-1993,



The Tribunal, which the appellant approached in the circumstances detailed above,
recorded the undernoted observations:--

"After careful perusal of the above documentary proof, no doubt was left in our minds
that the appellant who started his service career with Government service, was forced
by circumstances to reluctantly accept the appointment of Assistant Engineer in Local
Councils service, after he was rendered surplus in the Government Department. Of
course the poor man had no choice in the matter. We have all the sympathy with the
appellant because we are appalled at his helplessness which in our opinion has been
unduly exploited. From the terms and conditions offered to him for his new
appointment the condition at Serial No. 1 was so oppressive that it robbed him of not
only past service of nearly eight years but also of the salary and other emoluments he
had earned during the said period of his service. This was obviously done contrary to
basic principles and the longstanding practice in vogue. In such cases of the change in
service, at least the last emoluments of the persons involved in the change of service
are invariably protected. If any precedent is needed in support of this view, we would
like to refer to the revolutionary change reflected by the nationalization of private
schools and colleges. In that case the last emoluments of the teachers coming from
private schools and colleges were given due protection. To alleviate the sufferings of
the appellant and save him from further litigation, authorities concerned would be
well-advised to show their good will even at this belated stage and redress his
grievance at least with regard to his pay, even though the appellant may not, be in a
position to bring legal pressure on them particularly when he had himself accepted all
the conditions of service including the oppressive one referred to above.

Following the appellant's absorption in Local Council (now known as Sindh Councils
Unified Grades Service), as discussed above, his is connection with Government
service stood completely severed. His own admission in last line of para. 4 of the
memo of appeal is that the date of his absorption in Local Council Service was 23rd
January, 1979. From that date onward he has obviously been performing his function,
and doing his duties in connection with the Local Council concerned. In return he has
been drawing his pay etc. from the said council’s funds. As such he has ceased to be a
civil servant from the said date. As for his appointment, reference may be made to
Sindh Councils Unified Grades Service Rules, 1982 (hereinafter referred as the said
Rules). As provided in clause (¢) of sub-rule (1) of rule 4 of the said rules the Minister
in charge is the appointing authority for posts in BPS-17 Thus, the Government
functionary continues to be appointing authority of the appellant who is admittedly
working as Assistant Engineer (BPS-17). Moreover, from the above date of the
appellant's absorption in Local Councils Service he was governed by the Sindh Local
Government Ordinance 1979, and the rules framed thereunder. But as provided in
section 3 of the Sindh Civil Servants Act, 1973, the terms and conditions of service of
a civil servant-shall be as contained in the said Act and the rules framed thereunder.
Had the appellant continued to be in service of Government after his absorption in
Local Council Service, he would have been considered to be on deputation to the
Local Council concerned. In that case the question of treating him as fresh entrant in
service and curtailing his pay back to the minimum of the scale (BPS-17) would not
have arisen at all. However, the appellant's learned counsel relied upon the judgment
of High Court delivered in the Constitution Petition filed by the appellant, wherein the
appellant was declared as civil servant and Service Tribunal having exclusive
jurisdiction to entertain appeal with regard to the appellant's grievance. In this
connection we put a question to the learned counsel if the judgment of the High Court
was binding on the Service Tribunal. His reply to the above question was in the

negative Since we are of the view that the appellant is not a civil servant, this Tribunal
has no jurisdiction to interfere in his case. "

Premised on the foregoing observations, the Tribunal, while rejecting he plea of
limitation still, found the service appeal to be non-maintainable against the Tribunal's
order, thus, passed on 28-2-1994, the appellant preferred leave petition. Per leave
granting order, dated 28-8-1994, leave was granted in following terms:-

Attested

Amijad Ali Advocate

Supreme Court

.
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"The High Court of Sindh dismissed the Constitution Petition of the Petitioner for
want of jurisdiction on the ground that he is a civil servant and can get the relief only
from the Service Tribunal. After the dismissal of his Constitution Petition, the
petitioner approached the Sindh Service Tribunal. The Sindh Service Tribunal also
dismissed the appeal of the petitioner on the ground of lack of jurisdiction for the
reason that he was not a civil servant.

(2) Leave to appeal is granted to examine as to whether or not the petitioner is a civil
servant and the Service Tribunal could grant him the relief prayed for. "

We would now take up the order of the Sindh High Court, dated 28-11-1992, passed
by a Division Bench of that Court, in Constitutional Petition No.D-267 of 1992
(Hyderabad Circuit), whereby the appellant was opined to be a civil servant and his
remedy, such as that' may have been, to lie exclusively within the jurisdiction of the
Sindh Service Tribunal, constituted pursuant to Article 212 of the Constitution. The
Division Bench of the High Court, comprising of Mukhtar Ahmed Junejo and Nazim
Hussain Siddiqui, JI., had therein determined the legal position as follows:----------

"Civil Servant”, as per clause (b) of subsection (1) of section 2 of Sindh Civil
Servants Act means a person who is member of civil service of the province or holds
civil post in connection with the affairs of the province. Deputationists to the
Provincial Government and employees on contract basis or on work charged basis are
excluded from the definition of civil servant as also an employee paid from
contingencies. In the present case, the petitioner was appointed by the Government of
Sindh, was regularized by Government of Sindh and was directed to be absorbed in
service against a post of Assistant Engineer. Such direction was given by the
Government of Sindh in Services and General Administration Department to the
Local Government Board, Government of Sindh. Although the service of the
petitioner was placed at the disposal of Hyderabad Municipal Corporation, but he
continued to be employee of the Government of Sindh and for this reason alone the
petitioner was communicated the terms and conditions of his employment by the
Secretary Local Bodies etc. Government of Sindh. At no stage of his service the
petitioner was appointed by any Municipal Committee or by any Municipal
Corporation because he was an employee of the Government of Sindh. In this
situation the petitioner is a civil servant as defined by section 2(1)(b) of Sindh Civil
Servants Act. Consequently, it is held that the petitioner could seek his remedy before
Sindh Service Tribunal butt not before this Court "

Now, as seen, because it was conceded before the Tribunal, when the Tribunal was
approached, that the High Court order did not bind the Tribunal, the latter proceeded
to return a contrary finding. It is Articles 189 and 201 of the Constitution, which
confer binding effect on decisions of the Supreme Court and the High Courts,
respectively, to the extent any such Court decides a question of law or its decision is
based upon or enunciates a principle of law. Relevant to the decision of the Supreme
Court the binding effect extends to 'all other Courts in Pakistan', whereas relative to a
High Court the same effect is achieved as regards "all Courts subordinate" to the High
Court concerned. These two Articles of the Constitution run thus:--

"189. Decisions of Supreme Court binding on other Courts.---Any decision of the
Supreme Court shall, to the extent that it decides a question of law or is based upon or
enunciates a principle of law, be binding on all other Courts in Pakistan."

"201. Decisions of Hi h Court "din on subordinate Courts. ---Subject to Article 189,
any decision of a High Court shall, to the extent that it decides a question of law or is

based upon or enunciates a principle of law, be binding on all Courts subordinate to
it,"
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In so far as the Supreme Court is concerned, an added effect is provided to its
pronouncements by Article 190 of the Constitution, which is reproduced below:--

"190. Action to aid of Supreme Court.---All executive and judicial authorities
throughout Pakistan shall act in aid of the Supreme Court, "

It will at once be seen that the binding nature of the pronouncements of the superior
Courts is constitutionally limited to the Courts functioning in Pakistan and to the
extent visualized by Articles 189 and 201 respectively. The reason is not far to seek
namely, that for the concerned Courts it is impermissible to travel beyond or cut
across the enunciations of law recorded by the relevant High Court or, where
applicable, this Court. This, however, does not imply that the pronouncements of the
superior Courts are not entitled to the highest respect if and when such are referred to
or relied upon by authorities, whether executive, quail judicial or judicial, though not
covered by the Constitutional provisions above-referred. It has, therefore, evolved that
when a precedent of one High Court is cited even before another High Court, the same
-has considerable pursuasive force. There is yet another aspect too, which is of still
greater significance. Such arises in cases where the decision of a superior out is
directly addressed to" or has a bearing upot the proceedings before mother forum.
Within these connotations fell the judgment of the High Court m elation to the Sindh
Service Tribunal. It seems to us that even if the Service tribunal had reservations
about the binding nature of the High Court order, as a result whereof the appellant had
approached the Tribunal; it should have been my too proper for the Tribunal to have
accepted the conclusion of the High Court and proceeded to decide the matter
accordingly, the error in the High Court decision, if any, coming to be rectified in this
Court if and when the utter was brought here. We, therefore, do not approve the Sindh
Service Tribunal having, in effect, dissented from the High Court opinion, which
having attained finality bound the Tribunal not because it was a "Court" subordinate

to the High Court but because it was a judicial forum directly impacted by the High
Court determination.

Taking up the main controversy now, there may have been some weight in the High
Court observation namely, that the appellant had joined the Local Councils service not
in the ordinary course but as a civil servant. He had, thus, been a civil servant. The
point of time when the appellant ceased to be a civil servant, if at all, it too blurred to
be identified at a particular point of time. In any case, for the purposes of this appeal,
during the intervening period, an amendment has come to occupy the field and that is
reflected in the Sindh Service Tribunals (Amendment) Act, XXXI of 1994. Such
enactment promulgated on 16-1-1995 and made effective forthwith has resulted in the
insertion of clause 2(aa) in the Sindh Service Tribunals Act, 1973, which runs thus:--

"(aa)'Corporation' means a Corporation or Institution set up or established by a
Provincial enactment. "

The reproduced definition clause is followed by the insertion of section 3-E in the
same Act and is to the following effect:--

"3-E. Employees of a Corporation be deemed civil servant.--Notwithstanding
anything contained in any law, service of Corporation is hereby declared to be the
service of the Province and every person holding a post in the Corporation, not being

a persons who is on deputation to the Corporation shall, for the purposes of this Act,
be deemed to be a civil servant. "

Without going into further" details, in Muhammad Ali Hakro v. Government of Sindh
C.P.L.A. No.154-K of 1998, decided on 18-11-1998, a Division Bench of this Court
has concluded that Sindh Councils Unified Grades Service is covered by the above
insertions and persons occupying similar positions as the appellant would now be
deemed to be civil servants. The insertions, being procedural, would be retrospective.

Attested
amjad

Al Advocate
supreme Court
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In the circumstances, and the appellant having been found to be a civil servant, this

* appeal is allowed and the case is remanded back to the Sindh Service Tribunal for

determination on merits and according to law. Parties, however, shall bear their own
costs. R ‘ : :

M.B.A/A-149/S T Appeal allowed.
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*1996) Secretary to Govt. of N.-W.E.P. v. Sadullah Khan

f

(Muhammad Bashir Khan Jehangiri, J) 1.

- "Khula® form of dissolution' is invoked 'in cases where it is- proved

objectwely that parties cannot reside -within the limits 1mposed by
~ Almighty. God."

I am not sure what the learned District Judge precisely meant when he used the
words “prove obijectively'. It was on record. that' the contesting respondent was
making persistent allegations that the petitioner was assaulting-her.'It is also not
disputed that the petitioner had made a complaint to the Senior Superintendent of

. Police that the petitioner had beaten her and that under the orders of a Magxstrate

|
|

she was sent to the Darul Aman by way of protectlon from the’ petitioner.-In the
circumstances, when the contesting respondent stated that ‘she had develgped
hatred towards the petitioner her asseition could not be rejected summatily; it
may also be mentioned that the relationship between the husband and wife i is'of a
very intimate nature. It may also be too embarrassing for either of them to
disclose to the Court what has transpired between them in the. privacy.of their
home. That being so, there can hardly be any standard for assessing - the
substance in the wife's assertion that she has developed, Hatred for her husband.
Apparently, the learned District Judge was oblivious of the view taken by his

+own Court in a number of cases on‘the right of a woman to seek dissolution of _

marriage on the ground of Khuyla'. Some of these have been reported as
Rashida Bibi v., Bashir Ahmad PLD 1983 Lah. 549; Ghulam Zohra v. Faiz,

Rasool (NLR. 1984 (Civil) Lahore 308) and Shahlda f(han V. Abdul Rahim Khan
PLD 1984 Lah. 365.

4. Leave is refused. R "':, SR
A.A./A-1358/S ' Leﬁ‘f"? iefus' od.
—— . . . . " . d ")l“
1996 S CMR a3 . ¢ Bk\“}e*:;:e gg;f““‘f@@
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[Supreme Court of Paklstﬂn]

Present: Raja Afrasiab Khan, Mukhtar Ahmdd Junejo and
Muhammad Bashir Khan Jehangm oot

SECRETARY TO GOVERNMENT OF N.-W. F P. ZAKAT/SOCIAL

WELFARE DEPARTMENT, PESHAWAR
- and another---Petitoners

‘ . Versus | | S
- SADULLAH KHAN--—Respondem

Civil Petmon for Specxal Leave to Appeal No 103-P of 19Q5 decnded on 13th
November, 1995. | . "

(On appeal from the order of the. N -W. F P. Servxce ‘Tribunal,
Peshawar dated 16-2- 1995 passed in Appeal No 368 of 1994)
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North-West Frontier Provmce Civil Servants (Appointment, Promotion and ,

Transfer) Rules, 1975--

--—-R. 10 (2)-~-C6nstitution of Pakjstan (1973), Art. 212(3)---Termination of

services on ground that appointment of civil servant was {rregular---Service’

Tribunal ordered reinstatement of civil scrvam---Valldlty-—-Department s plea
was not that civil selvant lacked quahﬁcatlons for the post in question---
‘Department having itself appointed civil servant on temporary Dbasis in
violation of rules could not be allowed to take benefit -of its lapses in
order to terminate services of civil servant merely because it had itself
committed irregularity in violating procedure governing such appointment---
Service Tribunal having re-instated civil servant could not be deemed to have

committed any illegality or irregularity---Leave to appeal was refused in
circumstances. [p. 415] A

Satfur Rehman Knyam AG., N. W F.P. with Haji A.Q. Mazhar,
Advocate-on-Record for Petitioners.

Nemo for Respondent.

Date of heanng 13th Novembcr 1995. S ‘,;;:1 D

..‘t : R .‘,,e."' . ! ‘ ORDER

1. o

MUHAMMAD BASHIR KHAN JEHANGIRI J.---This Petition for

: Specnal Leaye to. Appeal'is directed against the order dated 16-2- 1995 passed by
the N.-W.EP. Service Tnbunat Peshawar.

© 2. Saduallah Khan respondent ‘was appomted on 19-5-1994 as Saleman
by petitioner No.2 in the office of the Superintendent, Institute for Blind, Swabi.
He assumed the’charge on 1-6-1994. His services were, however, terminated
with effect from 16-8-1994 on the ground that his appointment was irregular.
" After rejection of the respondent's departmental appeal/representation he filed

appeal before the N.-W_.F.P. Service Tribunal. The gravamen of the respondent |

was that he was appointed by petitioner No. 2 who was competent authority;
that no irregularity had been committed in his appointrhent. that he possessed the
requisite qualification for the post; that the respondent could not be punished for
any act'or omission of the petitioners; that he had been condemned unheard and;

. that. some, favourites were being appointed against the post and thus the
. respondent was the victim of nepotism. '

* According-to. the-stand of the petitioners, the services of the respondent
were termmated on the ground that, besides being irregular, his appointment was
violative of sub-rule(2) -of Rule‘ 10 of the N.-W.F.P. Civil Servants
(Appointment, Promotion and. Transfer) Rules, 1989 and Services and General
~A9ministtation Department Circular Letter dated 11-2-1987. |

‘ 4. The learned Tribunal, whlle conceding that the procedure laid down in
7z, Tule 102) supra regulating the appointment of Saleman had not been adhered to,

arLen

<

(2)
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i reasons best known 10 them. Now they cannot be allowed to take benefit

1996} Secretary to Govt. of N.-W+F.P.'v. Sédullah Khan -
' " (Muhammad Bashir Khan Jehangiri, J)

yet the appointment of the respondent was made by the compete:ht authority. The -
Tribunal further maintained that there was no dearth of the precedents of the.

Tribunal wherein the incumbents were not held to suffer merely due to the
conscious or unconscious procedural lapses attributable 10 the competent
authorities. The learned Tribunal then took notice of the case of Mst. Razia
Sultana of Dir wh.o was appointed as N.C.1. in BPS-8 on "irregular basis" like

the respondent and her services were terminated alongwith the respondent but

she v ; re-instated vide Zakat and Social Welfare Department Order No.SO
(SW) -3/93 dated 24-8-1994 and reached the conclusion that even irregular
appoiiments, according to the practice 'of the petitioners, themselves, “wére
regularized in cases exactly similar to that of the 'respondent” In this
learned Tribunal aptly observed:-- A I VR

.
v - » 3

T P » 2w e 4y ylya w Tt '

AL AN TS DR ¢ CE TR

CIf the.irre'gﬁlar~ appointment of l:lézia Sulitana.wuldbe reCtiﬁed=and ‘shc

could be reappointed/reinstated,. the .learned. counsel for the appeliant -

; : :
contends that why the appellant should not be reinstated for the same
reason. . S ' SR H
The appointment of. the appéllant is definitely temporary as. given in,
Annexure-A on the file but the reason for termination.of the services of i

the appellant is not that the services of the appellant were tempo_'tary but:{

is that his appointment was - irregular which the Tribumal has| -

. . a
already held not to be the fault of the appellant but that of.

competent authority who appointed him in violation of the appomtment '
rules. " o : : '

In this view of the matter the learned Tribunal was persuaded to accept

the appeal and 1o direct the reinstatement of the respondent fromi the date of
. . . . i ' t
termination of his services.

5. Mr. Saifur Rehman Kiyani, learned Advocate-General, _hjad reiterated
before us.the contention that appointment of /the’:respondent being purely

lemporary and having been found to be iri‘egglar could pe t'erminatgd,atrgny’time,
and without assigning any reasori by giving 15 days" notice. In this; context, he . -
invoked the provisions of rule 10(2) ibid and C.ir‘culja‘xﬂ';-;l.gettexi of the S&GAD

dated 11-2-1987.

*t N . . 2., ’
. v . )

6. It is disturbing to note that in this case peiifiohér No.2 had himself begn ,
guilty of making irregular appointment on what has been described "purely |-

temporary basis”. The petitioners have now. turned around and terminated his

services due to irregularity and violation of r'ule. 10(2) ibid. The preniise, A

to say the least, is utterly untenable. The case of the petitioners was not
that the respondent lacked requisite  qualification. The petitioners

themselves appointed him on’ temporary basis in- violation of the rules “for

of their lapses in order 1o terminate’ the services of the respondent merely

. tested A
i ﬂ;iad Ali Aﬂ’.“&’#”!&@,
| ¥ Supreme C‘?g‘;&;-il '

SCMR
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%16 , . kupreme Court ‘Monthly Review [Vol. XXIX 1€
because they have themselves committed irregularity in violating t}hé procedure C

governing the appointment. In the peculiar circumstances of the case, the learned [A '€

Tribunal is not shown to have committed any illegality or irregularity in re- Q
instating the rc§;l)ondc‘nﬁ. ' P
S .,"ﬁe;\’;“lt;m;ly, this pe:tit.ion is dismissed and the leave is refused. | i
A.A./S.;,lQl9/S; . | : ’ . Petition dismissed. t
S . :".-.'_-- ' ig
‘1996'SCMR 416 | I

" . (Supreme Court of Pakistan] ' o

" Present: Saiduzzaman Siddiqui and Fazal lahi Khan, 17
o | , ';"HABIB;UD'?INf;‘ Appell ant ; _ ’ J .

U BRI versu’s !

Mst. HAMIDA BANO and another---Respondents
Civil Appeal No. 235 of 1994, decided‘on 12th December, 1995.

to - .-(On-appeal. from the judgment dateds 16-5-1993 of the Lahore High
Court, Rawalpindi Bench, Rawalpindi.in Civil Revision No.9/D of 1990).

(a) i;ghsti_tt;lti;or'l‘ 6f"?akisthn (1973)---

----Art.. 185 (3)---High Court had decided revision petition upon assumption that
Trial Court's'judgment was based on consent of parties and therefore, did not
decide. matter in controversy on merits---Leave to appeal was granted after
.perusal of statements of parties recorded in appeal wherefrom it transpired that
. plaintiff never consented to passing of decree in terms stated rather it was p‘mefd
that appe:}l be decided on merits. [p. ,41?] A N\eﬁ%%““\w\e “gd

- (b) Specific Relief Act (I of 1877)--- N | e

govt
Supfr ’

me

---S. 56 (i)---Constitution of Pakistan (1973) Art. 185---Defendant digging
- land adjoining the wall‘of the house, of plain’ f thereby exposing such wall to
endanger lives of plaintiff's family” and tr -ause damage to his property---
Apprehension was to the effect that wall in question could collapse at -any
moment and cause.irreparable loss---Court was thus, duty bound to have ordered
remedial measures to be taken to avoid such continuous apprehension and danger
within,meaning of S.:56 (i), Specific Relief Act, 1877---Appellate Court and
High Court acted illdgically to refuse relief prayed for by plaintiff, which had
been granted by Trial Court; merely on the undertaking given by defendant to
.wait for the' day when wall ini question, would collapse and- actual injury was
sustained; ‘whereafter loss could be made good in suit for liqhidated damages---
Material on record indicated that plaintiff was successful in proving that he was
',,lj,gnt__itxle(‘i‘ Eo ;relie:f prayed for in plai%it---]udgmem of High Court and Appellate

e
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4] az—ul-Hassan Khan, J) -

judgment and- feel that under the cncumstan&es, the Jearned High Court|

record of the case has been pointed out; ‘We. are. not: persuaded to* upset

the well reasoned Judgment whrch is hereby mamtamed R "

' 8.. In view of the above, the present petmon bemg dev01d of any
force stands drsmlssed and leave to appeal is refused

M.B.A./A-20/SC

Pe tition disrriissed.

2009 S C'M R 663
\ [Supreme Court of Pakistan]

Present: ljaz-ul-Hassan Khan and
Muhammad Qatm Jan Khan, JJ '

_ b
DISTRICT COORDINATION OFFICER R
‘ ' DISTRICT DIR LOWER and others----Petmoners ‘

oo : versus ' ‘ '1

’u""l e :

February, 2009. -

w —— —

(On appeal from the Judgment dated 17 6- 2006 of the'

and 492 of 2005)
Constltutron of Pakistan (1973)--- 4

—-—-Art. 212(3)---Termmatlon/wuhdrawai of' appointment of','ci_v.il

L =G ke ke e

appointments were made by the competent authority after observdnce of

. sheet/statement of allegations, show-cause notice, had been issued to the
* civil servants while terminating/witlidrawing their services---Judgment of
the Service Tribunal was based on valid and sound "~reas'0ns and was
entirely in consonance with the settled law---Neither there was
tmsreadmg, nor misconstruction of facts and law was{found in the said.

dismissed by ‘the" Supreme Court, An . cu‘cumstances1
SCMR ‘ ' -‘ .."i""fll"t ‘t A‘éme& ' @f\

1 . ",- s

L] N - 1 o
o t |
Lad

-5 A[ M .. . » ‘. . ' ‘.'
2909] ., District Coordmatron Offlcer V. Roz1 Khan 4‘@( /e 663.._‘: ,

7. In the: above perspectlve we' have exammed thq ampugned T

did not commit any legal infirmity. No mlsr ading or non-reading of the |-

-
oy —y
C e e e — —

- ROZI KHAN and others----Respondents-“ U '
Civil Pet1t10ns Nos.660- P 661 P and 662-P of 2006 decrded -on, 6th .

N.-W.F.P. Service Tribunal, Peshawar passed in Appeals Nos: 490 491 |

.
i nm -

i e

servant---Civil servants, in the present case, were qualified and théir .

due process of law:--No proper inquiry, such as issving of charge— |

judgment ‘of Service 'Tribunal--:Any" , iregularrty, . -whatsoever, if -
committed. by the appointing department itself, the appomtee could not

be harmed, damaged or condemned subsequently when'it oectm:ed to the .
department that it had itself - comrmtted some n‘regulanues qua any

appointment-—Petition for ‘leave to _appeal. by the; de”partment wis.
LT [pp 665, 666]A&B;'. '.
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b :'1:'."',"1 Sﬁnmc“‘" RS

\
- pcegm e

«




. ‘""f‘f' o e ?tﬁ" LT ' T ‘;',:: TTTTT Sttt T 7 A T8 et . - ) Ad

, '\"‘- t..' .l . . : ‘_ f_é . . ) - ' I~ '_"
(37 1664 SUPREME COURT MONTHLY REVIEW ! Vol n g
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) . Collector;of Customs and Ccmral Excise, Peshawar and 2 Others, g
! +- v. Abdul Waheed and 7 others 2004 SCMR 303 fol, i

‘ . Ghulam ,Rasool and others .v. Government of Balochistan and
n otbers 2002 PLC {C S.) 47, Federation of Pakxstan through Secretary, g
"Estabhshment D1v1sron Islamabad and another v. Gohar Rlaz 2004
. .SCMR1662..and .Abdul ‘Salim v.. Government of N:-W.F. P through g
R Secretary,J Department of Educatlon Secondary,. N.-W-F.P, 2007 PLC, i
'(CS)179 ref.’ “""'”.t-‘“r;' S RN : .

.
—~ P mde AN P )

‘.:,' ,‘;.;”,._; -,:« ﬁ A e T " .
; Taslreen{l Hussam Advocate Supreme Court for Petmoners 8
RN R #
. i‘-;'gf : '“Ijaz Anwar, Advoeate Supreme Court for Respondents i
o e e . i i -
‘ i «of hearmg 6th February, 2009 S T 1
. P Mo L o i .- R O
R DR S 1IUDGMENT PR
’ © DAz UL«HASSAN KHAN J.~-These petitions for leave .to M
appeal proceed agamst common Judgment dated 17-6-2006 passed “:
, »by the N.-WiF.P . Servrce Tribunal, Peshawar whereby Appeals $:
P - N0s.490, 491 and)492 of 2005 :filed' by respondents Rozi Khan, .
~Saeedyliah and Muhammad - Idrees . Arabic Teachers were.
: accepted order dated 30';7 2004° was restored and the impugned "
. order dated 31 1-2005 of termination/withdrawal ofv respondents, 5
... was set aside. " - : | B s
. 5 |
{ 2 “Bacts of the case need not be reiterated as the same have been %
' ' mentloned in de‘tarl m thc 1mpugned Judgment as well as m the memo of
LI peutton‘s”‘ R | f o N P
."' . l'..x\"{}.'ﬂ.’,,"»,".}ipt -:"it’f .-”l,’lﬁ . A . : v.!q: .
o RESNCER ' "Wedhiave - heard at length Mr. Tasleem’ I—Iussam Advocate,,'-.;'
L appearrng ‘on. b_eh_alf of petltloners Department and Mr. ljaz Anwar, i
1% Advocate“repfesentmg"thej tespondents. We' have' ‘also perused ‘the
t ‘matenal Qn record as. well s the 1mpugned judgment mrnutely e A
S PR VRS P S S g 3
| ( i _4‘.'.e",‘=v~11§arned counsel fo ; the petrtlonet Department ‘mainly contended o5
L >that appomtment of- the« res ondents was withdrawn- for valid reasons as ‘¥
l?i’;: s “Sanads of the respondents 1ssued by the “Dem-Madrasa ‘were not , t
' found vahd as ithe “Madrasa has ;not béen regrstered/recognlzed by the =
Hrgher Edupatlon Commrssron He also added that the Instltutron/ (
t g - Madrasa - whrch issued’ the “Sanad” is not affiliated to Model , Dtm %
} Madaris Board as required’ under "the Federal Government promulgated -
1 Ordmance No. XL of 2001 | : R - B
! L . . ' L ”
e 5.7 On the other sxde learned counsel fori the respondents
: vehemently controverted the above contentions and argued that
-respondents were appointed as regular employees after completion of,
_ SCMR: ji s i . ; _ y o
'i.} ‘;‘;‘:}':tr";:“*’ ot { “ . .'! : fntlttaedsntltegdv;cate ﬁT
L ES .';"i.';:f ,n‘;, ‘:v._;;..):;l‘- f N ‘};si RIS . Sumelne Court ¥
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‘; S i . (Baz-ul- Hassan Khan, J) ‘, ’_. on SEY 1 ,
v, ? g AN 5-\ _,:\': R; S
legal formahtres :and - approval of the competent authonty and that 4

- respondents assumed the charge’ and}recerved three months salanes and
as such petmoner3 -department had no Justlﬁable reason to mthdraw then'
~order of appointment. To substantrate thé contentlons, rehance was
placed on Ghulam Rasool and others v. Government of Balochlstan and
others 2002 .PLC (C S. ) 47, Federatron of Pakistan through Secretary,
Establrshment D1v1sron Islamabad and another v. Gohar Riaz, 2004
. SCMR 1662 and Abdul Salim v. Government of N. -W.F.P. through

Secretary, Department of Educauon Secondary, N. -W r P. 2007 PLC
(C.S.) 179.. ' SO

=
. B
S st U

R

M = & -

6. Record reveals that respondents were mmally appomted as =,
“Qaris” (BS:7) vide order dated’ 29-4-1999 after proper.. selectlonm L
Subsequently, as a resuit of advertlsement appearing in- -the, neWspaper,a
the respondents apphed for.the post of Arabic-Teacher’ (BS 9),and they.-
were " appomted .as such* vide order- dated 30‘7 200.43.,. Ttre,'respondents", ‘ '?

took ‘the ‘charge. on- 31:7- 2004 and receWed ,,the salary, v Vide order ‘ '.i

fi dated 31-7-2005, .the.- appointment. ordqrhlssued on: 30—7 2004 was:
is withdrawn. .The. respondents ' preferred epartmental appeals whrch B '.!'f;
. remained un-responded Feeling aggrreved the respondents ap,proached ,' * ‘
'_é & the N.-W. E.P Service Tribunal, Peshawar, by way of fllmg appeals, "
d whrch were, accepted as stated and mentloned above. . . 7 AT ot

1

7. The respondents were quahfred and their appomtments were- ,
made by the competent authority after observance of due process: of law.:.
No proper’ inquiry such as issuing of charge sheet/statement. of i
allegations, show-cause notice has been issued to the: respondents. The| d
.impugned judgment is based on valid and sound reasons and is entirely inj. E
_consonance  with the law laid down by this Court. Neither there is
mtsreadmg or non-reading of material evidence, nor mnsconstructlon of
facts and law. Needless to emphasize that-or any irregularity whatsoever,
-if committed: by the department itself, the appointee cannot be harmed,
" damaged or condemneéd subsequent]y when it occurs: to tl;le department
that it had 1tself committed some 1rregular1hes qua jany appomtment ‘This
Court has’ held in Collector of Customs and Central Exche *Peshawar'
and 2 others v. Abdul Waheed and 7 otherls 2004 SCMR 5303 that for the| -,
lrregularrtxes ¢omimitted by. ‘the- department 1tself qua appomtment of al . |

candidate;, the appomtees cannot be condemned subsequently It was )
observed:--- R R } B S A A '-;
‘“Obv1ously the appomtments sQ. made were made by the{ . i
Competent Authonty and in case, prescnbed procedure was not

followed by concerned authority, - the appomtees/respondents -t

xd
as
ot
1€
a/
ni
xd

. at

ts could be blamed for what was'to be perforrned and done by the| - |
" Competent Authority before havm& verified the quahﬁcatron and
of © suitability and observance of the due process before 1s§u1ng the
_ appointment orders.” © = . e S
Rl E et

T
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8. Having consrdered the ‘matter from all angles in the lightof|
material,on file, we find that learned Tribunal in the impugned judgment

.~ has. discussed ‘all. aspects of ‘the matter- in a proper manner and has|.
T assrgned cogent and sound reasomng in the impugned judgment before| -
.+, arriving at the condlusion. Neither any misreading or non- reading of the
evidence’ on, record could be pointed out 'in the 1mpugned judgment,| ¥

é. s justifying mterference by thrs Court. Even otherwrse, no substantial|
o questron of law of pubhc 1rn.portance 1s mvolved '

o . 9. Pursuant to above, fmdmg no substance in these peutrons, we|
drSrmss the same and decline to, grant leave

o M B. A /D 6/SC A Petitions dismissed.

2009 S’CMR666

: ) 4 - - - S
2 ‘.,', o ISupreme Court of Pakrstan]
t - L -’:v. Present M. Javed Buttdr and Zia Perwez, s

CIVIL AVIATION AUTHORITY, QUAID E AZAM
INTERNATIONAL AIRPORT, KARACHI--—-Petltloner
o Y R
. ‘ versus

“ ‘ . .
t \

J APAK INTERNATIONAL (PVT ) LIMITED LAHORE----Respondent
erl Petrtron No 1392 of 2008, decrded on 20th January, 2009

(On appeal from the Judgment dated 6-8- 2008 of the High Court
of Smdh Karacm in H C A No 56 of 2005)

(a) Crvrl Procedure Code (." of 1908)~-- ¥

' ."_:,,.,--—-O VIII,.Rr 6 7 & 9-—- ritten statement and set—off---After frlmg of

T,

| 'wntten statement wrthout clanmng any: set-off the party' is barred from
N raising- such a defence “whi h is not clarmed in the ‘written staternent-u' !
i Claim: for- set-off can be prqsented at a-subsequent stage only. after leave

T ;of the coutt under O VIII R 9 €. P C. rs\allqwed Ip- 670] A
L ‘ -(b). Crvrl Procedure Code (V of 1908)---

.o VIII Rr 6, 7 & -9---Provisions of O.VHI, Rr.6, 7 & 9 permit a
" defendant 10 rarse in his defence what is called a legal set- off---Essential
~ conditions of Iegal set-off enumerated

Followmg are the essenttaI conditions of legal set- off ---

s . (1) The. smt must be one for the recovery of money

L. r/ < - .'.' . . - ‘_LI . d I(\- \
. . [ . . “85 s Son] TR
A *Scmn A S ?,.q ot il VBT ¢ T/

> “ . o . - ' . ,.I "\ﬂe cﬁuf! |
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med admrtted We agree with’ ther‘argument “of the, lea [

.at the, llmltatton starts .from the date of. cmnmumcatlon of order, The
A ‘spondents farleq to'substantrate that the orcler was duly commumcated

A'l ?l‘.’."'i KR 2 ‘1* TS 511

“ the appellant therefore 'we can safely hold that tge Servrce Trlbunal ﬁ / LI
4 was ‘not Justrfred to dismiss the appeal on the ground of 11m1tat10n i ' ]

3 .* i ' ;,.,, R l" =
g Resultanlly, this appeal is au.eplcd whrle settmg asrde the! order\
assed by thesSeryice Tribunal dated 10-5-2012 and declaring that the \D !

f Srder dated 12 1-2011 has been issued without lawful authority and is

T

1

void ab initio’ f a‘ S e
*@,ﬁBT/S?/SC(AJ&K) A Appeal dccepted $
~ ad “.: M ' ] l 1’ ' ‘
- : o
' 2014PL C (".S.)~1007 I
- e g s g
g [Peshawar T+agh Court] ” g_
Before ‘Rooh- ul-Amzn Khan and Syed Afsar Shah
’{){"’ ; & " ‘“' :
e‘?’g“}:_ g - ;NOOR ZEB KHAN and 2 others R }_"‘j‘ : 3
Ty A S o el E
'.,' ‘F ‘"\ ? 5‘"! Ty E ;'« FANIE VCISUS DS ?':‘.;t ¢ ““:’l% L' i 5. Fel "
g L s ] ¥
shmg_gt; B GOVERNMENT OF KHYBER PAKHTUNKHWA“ { i b v
ivil pos i Secretary 'Food and Agrtculture Department ‘and! 3 others i‘ AT
doesn« g » f s IR T r‘j-fg‘;; SR
eldby Wm Petrtton No 206- B of 2013, dec1ded on 26th February 20141y T
u On.- ‘ T f':'.’ | :
,ugd Consntutwn of Pakistan--- . ’_s i
.i { !,u 9.‘; f 5
S .5*“ -Art. 1 99---Constztuaoaal petmon---C:v:l servrce---Appomtment---
evi de Termmatron of service---Petitioners were appomted by competent
)Sr ek ' authorzty ion the recolmmendations of Departmental Selection L
order w 3 -Committee---Petitioners started performmg their dutres---Servzces of the %
. and i petmoaers were termmated on the ground that some zrregularmes were 3
"4 that &- Ecommitted . by , the department {during process of ‘appointment--- )
res C"{J i Vahdrty---in case of any procedural violation, the A’uthonty could not -
gema Ebe allowed:to take benefit of its lapses in order to termmate sen}fee of S
:tton B pmuoners/appomtees merely because had mgng &*cbmmttied
de 1o me irregulanty in} vtolatmg procedure governmg such '”ap"po‘ ’_gment---' o
s filod BServices of ; the: pcuuoners/appomtees “ha on . ]
;efore . & ound Of some !I‘regulanuess:comm ‘j {
flaw i during process of the ‘appointment. forw rch the;respondentslrcould nor A
?here ls i .4pamsh the petrtwners---lmpugneﬂ ternicrtl‘cl?téa':?ords?";?véz})“sel a_a:de, ;5,
hall spctttlonfrs/apporntees were :'re- msrated| mto? serv:ce 23 5 Ehjs
i.:. ,-.. . ; bl
me Shdl A pwtmon was allowed. [pp. 1011 1013]A & B Yo ., i
3 ; o L Attested g * 5
' t it ' Amjad Ali Acmchte 8 . évé ‘ o
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ffDepartment Peshawar. v Sadullah ‘Khan 1996 SCMR 8413 Collector of

3 .;Customs and Central Exmse Peshawar and 2 others v. Abdul Waneed
' .,andﬂv’others 2004 SCMR: 303 Federatron of Pakistan through Secretary

‘PLC(CS)331 ‘rel. o N ”,

¢ Saifur Rehman A. A -G. for Respondents

. Y H; \ A Ly ) : .
st "Dlrecnng the respondents to: re-mstate the pentroners in servxce

'1915

.t .

5 Comrmttee& ,constltuted »for apporntments~ of the petltloners was

o swere cancelled'w »“uaz's.~ 107 S R L ld,, 1 o .'i;
o o B N P I e
. ! }‘\: .f« ',il i‘ . :1 :w; Lt 3;.' R . ’:‘antyaﬁ Al AdY9Cd cate (Y4 V@
[ '. . t k4 e LR i SLNgme Cour ;

e e bt — ———— . - - - . K

‘ ;‘, o .

Secnetary to: Govellnment of N. -W E.P. Zakat/Socral Welfare -

wr s
[=]
" G

Estabhshment *leVlSlOl‘i "I's'la‘mabad and another v. -Gohar Riaz 2004-*‘:_

j SCMR :1662 Muharnmad lAkhtar Sherani and others v. Punjab Text' w
'Book Board and "othiers - 2004 SCMR 1077; ‘Managing Director SSGC~

Ltd. ;vir Ghulam /Abbas PLD 2003 SC 724 and Ghazanfar Abbas and 2 _
others V. Drstrrct Educatron Offlcer (Colleges) Sxalkot and 2 others 2011 §

'n

M. Shah Nawaz Khan Srkandrl and Anwar ul-Haq, Inamullah
Khan Kakki for Petitioner. : : . {

LN
L e A

Date of hearrng 26th ‘February, 2014.

-8

T JUDGMENT | .

. : : t

ROOH.UL-AMIN ° KHAN, J.-- . Through -the instan §
constxtunonal petition under’ Artrcle 199 of the Constrtunon 1973
petmoners seek 1ssuance of the following writ :--- . .- o

+

e ,i{'?; t

.ut

?. ,y‘_ 3§ Nag_b Qasxd :;nd Chowkrdars with full back’ beénefits by. settmg. 1
et ide _the n'npug ned Office- Order’" No.314 dated 20-6- 2013,

.1“ \_;qic t .

'i‘ N yxhereby therr apporntments/recrurtments have been cancelled "

2"' : Petrtronersl alleged that after recomrnendatlons of Departmenul ¥
Selectron Comrmttee, they ~were appomted as' Niab Qasid ad §

' Chowkidars, respectively in BPS-I, vide appointments orders dated &

3-5-2013, in the respondents depa tment/Assistant Diréctor Food Banm &
" Division Bannu, on contract br is, whereafter, they submitted :their
arrival reports, but all of a -sudden, vide impugned order dated
20-6-2013, their .appointments were cancelled by respondents thhom ¥
~ any rhyme and reason, which act of the respondents is unlawful, thhout a
- lawful authorrty and agamst the principles of natural justice, hence.
ineffective upon their rrghts -

i*

# r

| 3 Respondent ‘No. 2 frled Para-wise comrnents, wherein e
’ appomtments of «the: petmoners ‘against -the quesuoned posts havg, a

. 31tk <sx o

h . N y
been demed however 1t was asserted that . the Departmental Selectiotys

) “properly‘*bonsntuted: as: was laokmg representanve from Admmxstr 4
Department,z therefore,“appomt;nents -of . petitioners bemg ab initio. Vol

- e e Y vt g e v rr)

. . :
Colam Lo ¢
STt Wi} e L i;‘ .
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Arguments theard and documents 1avauable on me pef’used ;

-

v : .u~ i 3 ttf-«r
3@ :D) .?It appears'J from Offrce Orders/appomtments Letters beartn p—
9§}22’3 28/DFC 230 235/DFC and 237*‘42/DFC dated 30 5 2013 that
N ,uttoners Noor kZeb Khan, Zubair Khan: and Raham Ntaz betng
3 uqmmees of Bmployrnent Exchange Corriimssron .had been appomted as
1 Ntab Qasid and Chowkldars respecttvely, on the recommendatrons of
artrnental Selectron Committee. They after medical exarmnatton o

‘wbmitted their arrtval reports. Consequently, their service, books were -

No. 314/ADF/Mlsc1 ‘dated  20- 6-2013 ithe. A‘tssmtant Dxrector Food:
Bannu Division Bannu' cancelled their apporntm‘ents Relevant portron of &

)4, )S 1 M h'ﬁ

the above referred Offtce Order is ’ Jroduced as below:--- ':
| "Consequent upon the du ‘cttons of worthy Secretar +Food’on'.
7 the: "facé! ofriletier ; No. PDA/LG and| iRDD) 4/5L/20'13 dated>. +

: 2155- 201&3 aandz conveyed the, samie ; J-\'li'd F .'di 'Drrector'a'te; ]
.“f—‘«f A _h-. * p :."

s

: Peshawar :t No 4889 93/ET APT 89 20:1.4

be‘low:"‘:r:-'-- 'T'Q'. s e "‘(

o !. . ) LH

"“The CShas rconveyed the orders of the CM desrgnate that'%ﬁ’;

sorts of. recruxtments tn the deptt JOffic .e be put on hold for_ the

", time being." ' R O

w

2

- As the appomtrnents/recruttments lhave been rnade on"
- 30-5- 2013, on the recommendatron of selectton comrmttee.?‘:
" While the directions recetved'-*later on: “'As such keepmg in’

recruitments of the candldate33as per detail gtven ‘below are
hereby cancelled with- 1mmed1ate effect”. (The underhne 1s ours i

£s H [
LA N 3

for emphasrs) 3} &

this Court through filing their Para,wrse commentj"’f'

; “&“C‘“fed However, in the meanttme,|l vide Offtce Order "

view of: the direction of Chlef Mtlmster, the: tappomtment/‘ :

llowmg words e L i P * i

R T I BT i b g ‘ 5

"Though the ‘appointment orders of petrt'ignerslnaftrtél &

Noor Ze.b"Khan"-'soh of Khur-’shid Kh .

Shamsher Khan and Raham Njaz son: of Balqlaz Khan asv | Eu

% .Qasid and Chowkidars (BS-01) were ,tssued vide < A

.- No.223: 38/DFC “dated . 30-5:2013, | No. 230—35/DF~ { 33

30-5- 2013 and No.237- 42/DFC dated 30-5- 2013 respectwely, B

. ‘but W1thout the recommcndatlon of. approprrate Commxttee. As:

o evident! from Notification ¥} of . .Governmenty of . Khyber O

I Pakhtuikhwa Food . Department. vrdl: issucd No:SOF (Food N

o8 Deptt )il -35/552 dated 2 10 2012 the Selectxon Cormmttee “ o

: t B . i':;c o ‘ E

) 2 ﬁ !(, g

¢ F o Auf::;*s::::a“* X7 T

¥ T T T =
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_ - holding in abey,ance all the appomtments/recrurtrnents orders for the {ime
.berng ‘But ", the appomtmg authdrity. instead of complying with. th
| f:'_drrecttves "of ‘the - Chief ' Secretary, - straightaway, cancelled

S appomtments orders W1th 1mmed1ate effect ‘ PR 5

somersault mtroduced -a, new p'ea of defence, . which . runs to
: contrary 1t0 the unpugned order d::ed 20-6-2013. The’ relevant Paragra :

. flimsy -and against the law, for. the reason that' Departmental Selectiog
L North ‘West Frontier Province® (Now Khyber Pakhtunkhwa) Civy
© mechanism for appointment o*f civil 'servant against a civil pogt
| Accordlng to second proviso of Rule 10(2) _appointment in BPS-I w:

. shall - be made .on the recormnendatlons of Departrnental Selec

. mstant case undlsputedly, petrtroners are the recommendees/norm S0

10, .- i . CIVIL SERVICES [Vol.LV & X

L

' must © ihave a representatwe of the Administrativeiis g th
Department but in the Selection in hand this codaiede

formalities has ndt been filfilled. As such the criteria laid dowifjle e
- for theipurpose ernbodred flaw, and thereby.any such actlon - De

undertaken in such’ ctrcumstances become vold ab initio in th "
":feyesoflaw o “. o i
o . | ey
me
\FeC

It is” further stated that accordtng to . Rules/Procedure vacanf

i posts posrtron of Class IV in District/Divisional Offices in initid}
quota is. reported to' the Provincial. Head . Quarter (Fool
Dtrectorate) for provrsron of NOC from Provmctal Surplus Pool
";‘ . due to cloqmg of: District Surplus Pool. And after obtamrng
NOC the Manager Employment Exchange in District Office i R (o

. to be aske!d to provrde llst of suitable candidates. for filling the 'Qun
subject yacant posth On submission of the list'by: the Manager $ Mr
Employment Exchange a letter is issued to the candidates for 5 Mr.
test/mtervtew as per laid down procedure”. = T

g Dir
3 Cha
Dep
defi

€ De|

7. Perusal of the above quoted cancellation order dated 20-6- 2013
would dtvulge that it has.been passed on the directives of Chief Muuswr
through Chief Secretary, conveyed to the Appointing Authority by.: ithe
.AdministrativeSecretary of the Department The order :further reveald e
that the Chief Secretary ofithe Province has conveyed order of the Chtt i
Executive/Chief Minister: to all the . Administrative: Secretarres fo : 0

L..
en:

gl _ut
- A
., 2 \':, !. '} . ';-:- c

8...:. ;At the trrne of { ﬁlmg comments, the ..respondents tak

‘.

of the comments reprodqced rwove, would. indicate that apporntmc |
orders of. the petrtroners wefte rescinded by the appointing authortty, as
the time:of appointment, the Departmental Seleetlon Committee had.n
properly ‘been constituted. The reason advanced by the. respondents i
comments; :for. cancellation. of “appointments orders is unwarranted,

Comrmttee had properly been constrtuted under the rules. Part-lIl:g

Servants (Apporntment Promotxon and Transfer) Rules, 1989, prov:des

‘Committee through District Employment Exchange Commission. l

Pt N . ks § Sy
T ~‘ Ca . “ ‘Attested

SRS VOR kY & ; Amjad Ali Advocate

F L, » " . N _ ‘Supreme Court |

v
AL
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N )”petmongrs themselves appomted him on temporary basis m
violation of the rules for reasons best known'lto them. Now they fac.

“cannot be allowed to take benefit of their ‘lapses in ordcr 10 m
termmate the services of sthe respondent merely, because they
had themselves committed irregularity in violating the proccdure
governmg the appomtments In the peculiar circumstances of :

_+‘case, the learned Trrbunal is not shown to have committed any ‘
- ullegalrty or 1rregulprrty in’ re-instating the respondent ’i

A srmilarly controversy arose in case ‘titled, " Collector of Customs and
' Central_Extise Peshawar dnd’ 2 others v. Abdul Waheed . and 7 others'
S (2004 SCMR 303) and the | ;apex Court while resolvmg the same hold the

.‘-followmg sl t', ‘.’i S . - _ ar X
. , --. - l . - . o, 1 . ‘n ‘ )

S
l

'-“.1"-"'-;» # ‘u"Plea rarsed by the authorities’ w‘as that the apporntments of cml

. } K servants were made wrthout observmg prescrrbed procedure for
appomtment and they were no more,réquired being ad hoc
appomtees validrty Appomtments & civil servants were madc

/"~ .'by.'competent authority: If prescribed procedure was’ ot
" followed by the concerned authority, the civil servant could: not §
1. be blamed for what was to be performed and done by the §

J =
» L]

' competent authority.” n 1 . M

s
-, \-

Ry

. Similar view has been rerterated by the apex Court in case tltled. ill
. "Federation of Pakistan through Secretary Establishinent Dzvm()&
Islamabad and another v. Gohar Riaz" (2004 SCMR 1662) which i 'vi

reproduced as under - 1‘ r _ & .

' "Contentron of employer department that ihitial appomtment oKD ¢

- civil servant was ade m violation of rules by assertrng polm s
o pressure was wn.lﬁ;ut any substance as department ‘had not ...’ ,fdli
‘1 a ¥ able. to establish lon record that the employee 'lacked requm pipe
qualrfrcauon and Evas not appointed by the' ‘competent authonty ;|

. b :1!.‘3 Wr‘
ey,
.4

P
. ,'-.

[ - 11
z :f,es».

l' ‘1°

..5‘! -

Employee could ot be punished for any act or omission of th ‘-l.ll
' 'f'f- ‘rdepartment., Dep rtment; could ‘not be :allowed to take beneﬁt ’u'

- ,rrts lapses in order to ‘términate thepservrce of employee mere
e ybecause: department had itself committed 1rregular1ty by vro in
,:the procedure governmg the appomtrnent o .

ot . . ‘

n-.-=,‘.'g-...

-’
e

ST ln ease tigled, "Muhammad Akhtar Sheram and others v. F :.
1 | Text Book Board and others (2004 SCMR 1077), the' apex Court b
| that' petty employees like Chowkldar Naib Qasid: and Junior Clerks
could not be penalized. for wrongdomg of the appomtmg authon
Reliance. may. also be placed on case titled, “Managing Director SS
Lid. v. Ghulam Abbas" (PLD 2003 SC 724). [h §

Attested ,ﬁg[‘ .
In case tltled "Ghazanfar Abbas and 2 others'v. Dzsfnctf*Educ

‘O.
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Ej . eeEmployment E;tchange Comm1ss10n The. respohdents“ha,ve ,also not' L

- emed that the. petmoners are the’ recornrnendees of Departmenta 925
:mi - ‘ Iectron Commnttee but the only stance taken by them,,ts that the.f
tioe] Departmental Selectlon Committee constttuted for appoxntment was.
g _ lackmg the representation of Admmlstrauve Department ., In thts respect
:‘-- mmutes of the meeting are worth perusal, which reveals that one’of the
rcpresentatwes ot Food Department trom Head Office, Peshawar; was a
member of the'said Commitiee and he has duly srgned the mmutes andv
A tecgmmendatxons of the aforesaid Comrmttee : .;: - _—
| -: 9. We have further observed that’ as per’ minutes of the méeting, th C:
ining Degartmental Selectlon Committee, constituted for thé appomtments/
ice recrmtments of the" petttloners was compr1s1ng of Mr. tiftlkhar Hussaln;
ig . e i resm Assistant Dlrector Food, Food D1rectorate Peshawar (Member), /
nage D1n Muhammad Gul District Food Controller Bannu (Member)‘ and
s fo Mr' Afsar Zaman Head ‘Clerk DEC Office Bannu ° (Methb f) ‘The‘
' appomtmg authorlty i.e. Mr. Muhamma Jehangtr Khan' ’Assxstant
261 ghirector Food. Bannu D1v1s1on Bannus has presxded the meetmg as a
L Chalrman whlle the . other three have’ .acted asg members of the
skt artmental Selectlon Comm1ttee Learne_d;A A. G faried to 'show any
by deﬁcxency in constitution of the Department'a'l Selectlon Coniin;ttee thus,
eveali {he plea taken in parawise comments, ;1s not convi'ri'cfn'g‘ hnd agafnSt the
::h; record It 18 not the plea of ‘the reSpondents idepartmcnt that the
’ petmoners lacked quahﬁcatxon for the ' posts in questlon The
el tmt Dcpartmental Selection Committee has duly recommended them.for thelr
's Erecruitments.  Thus, -the respondents- department has- app01nfed the
petxt:oners on temporary basis in accordance with procedure and rules.
'-'"he alleged v1olat10n of procedure afid rules is after-thought and:merely
ak i apretext Tlme and again it has been ruled by the apex Court that in case
tota {of” any procedural violation, the authorlty cannot be ;allowed 'to take
ragt " bcneflt of 1ts lapses in ordér to termtnate service of the petitioners|A
ntmem mrely because it- has itself oommnted irregutarity in vmlatmg procedure
y, a5 vermng such appomtment A like srtuatton arose before the .apex Court
had il case titled, "Secretary ‘to Government \of \N.-W.FP." Zakat/Soaal
1enis» Nelfare Department Peshawar v. Sadullaki Khan” (1996, SCMR 8413): .
rraniégfnd the Hon' ‘ble, Supreme Court in conc_!u {li g paragraph"obseryed the :
electm fo!lowmg Tt L e 'rt.,s -t ?"'* 'z'=- ,‘ ; f
. r)t Hé d .. E"It 1s drsturbmg to note that- m tﬂ;ls case fié&iibnen No "2 had
ovndes i hlmself been gullty of makmg xrregular appomhnent on what ‘has
A bcen descrtbed '‘purely temporary asxs;* stThe petmoner& have .
nowa turned around' - and terrmn tecl,q hlS servxces due to
>elecl1 £ xrregularlty and violation of rule 10(2) lbld The premxse to say
1 that least, 1s utterly untenable The case of the petltxoners was

not that the respondent lacked requisite qualification.” The_
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f . "Petmoners were appomted sby competent authortty on.tthe
- & recommenddtions of Departmental Selectron Commtttee.tafter
performmg all formalities. Petmoner started performtng,‘therr
. duties and- ,accordtngly the departm nt _had been paying the -
monthly, salaries and ‘other beneflts tolthe petltroners Servrce of - ..
the petitioners were termmated srmpl on-the ground..’that some
1rregular1t1es were committed by the department durlng process
.of appomtment of the: petrtroners Ground on basrs of whrch the .

) ;; petitioner’ sérvices were terminated, was miscondeived; because |
g & 7 the department could not purish : the petitloner ifor* the lapses.:
?n:- "’t‘, -caused by 1t, and appointing authorlty was respon31ble to - face .
2d s =3 the consequences of its lapses If appointment of an“employee p
© [k % was mdde illegal same could} ot be cancelled fand* Instéad  of |

&£ * taking. actlonlagamst the ernployee action' must have: been ,takenf
i? d:: 1 & againstithe appomtmg authority forl.cornmuttng a?mrsconduct by
by kel % makmg‘itllegal appointments. 4‘Petrtto'r'1erslr who: btherwxse were

. ¥

¢ligible} -could not be penalized:: forf the acts ofr department
Constxtutronal petition was allowed:* + %rshs tt*‘"*“-" it _‘ v".. 33
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lO Besrdes the procedural wrong commrtted by4 theirespondents

| v1dnal Moreso,,the unpugned order vide whrch the appomtments of
% pettttoners have" been cancelled clearly manifest ithat.it was not for
N ellauon of the appointments, rather recrurtments in the respondents : '
partment/Office ‘was directed to be put on hold for the time being, on |
dtrectton of Chief Minister. Thus, there| was no occasron for - the.
- ndents to. rescmd the apporntments orders of the petmonerst o
gl For what has been -discussed ' above and denvmg wisdom from -~ = -
judgments of the apex Court on the subjec't we are of the' firm view
hit:the services of the petitioners have wrongly been terrmnated on the
v nd of some 1rregularmes commrtt%d by the department/reSpondents B
i ing process of the appomtment fortwhtch the respondents/departrnent
annot punish the petitioners. Resultantly, we adrmt and allow the instant
tpetmon set aside the impugned order dated 20-6- 2013 and 1ssue af
I to the reSpondents department to’ re- mstate the petrttoners on thelr
1ce from tthe,rdate of therr appomtments‘t-however‘?i the petltroners
) }%ttot be entttled 10. any arrears and back benefrts“forgthe ipenod of

T Lt
service,, whtch shall be treated as leave wrthout pay.~ J?”;‘
i '
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» Recrultment Pollcy for the Provmclal services.

Jﬁ‘# W S ‘3& .
(a) Recruitment to posts in BPS-16 and above as well as the posts of Assistant Sub--
Inspectors of Police, Naib Tehsildars, Zilladars and Sub-Engineers will continue to
be made through thé NWEFP Public Sérvice Commission. However, the Commission
may make efforts to finalize the recruitment within six months of the receipt of the -
requisition duly completed from the Administrative Department.

(b) Recruitment to posts in the various Government Departments as indicated below
will also henceforth be made by the NWFP Public Service Commission:-

(1) All Departments including Board of Revenue, NWFP-
(1) Senior Scale Stenographer(B-15)
(2) Data Processing Supervisor(B-14)
(3)  Junior Scale Stenographer(B-12)
(4)  Assistant (B-11)®
(5)  Draftsman(B-11)

(i)  Board of Revenue-

n Sub-Registrar(B-14)
(2) Excise and Taxation Inspector(B-11)

({ii) Home & Tribal Affairs Department -

(a) Police Department;
(1) Prosecuting Sub-Inspector (B-14)

b) Inspectorate of Prisons:
(1) Assistant Jail Superintendent (B-11)

(c) Reclamation and Probation Department;

(1)  Parole/Probation Officer(B-11)

(iv) Industries, Commerce, Mmeral Development, Labour and Transport
Department-

. (a) Directorate of Industries:

(I)  Assistant Industrial Development Officer/
Assistant Price Stabilization Officer(B-11)
) Royalty Inspector(B-11)
(3) Surveyor(B-11)
(b) Directorate of Manpower and Training:

(1) Instructor T.T,C(B;14)-

* Issued vide .S&GAD letter No.SOR.1 (S&GAD)1-117/91(C). dated 12.10.1993.
% The post of Assistant has now been placed in BS-14 umversally
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(v) - Cooperative Societies:

I P ‘
(19" Inspector(B-11)

(vi) Communication and Works Department-

) Assistant Architectural Draftsman(B-i4)
(2)  Senior Draftsman(B-13)
(vit)  Public Health Engineering Department-
(n Motivation Officer(B-15)
(2) Assistant Motivation Officer(B-14)
3) Lady Health Educator (B-12)
(viii) ~ Electric Inspectorate:-
(H Sub-Inspector(B-11)
(ix)  Food Department-

(1) Assistant Food Controller(B-8)
(2) Food Grain Inspector(B-6)

(x) Directorate of Archives and Libraries-

(N Preservation Assistant (B-11)
(2)  Cataloguer/ Classifier (B-11)

(c) Initial recruitment to posts in BPS-15 and below other than the posts in the purview

- of the Public Service Commission, in all the departments shall continue to be made

in accordance with Rule 10,11 and 12 (Part-IIl) of the NWFP Civil Servants

(Appointment, Promotion and Transfer) Rules,1989, the criteria as laid down in

S&GAD letter No.SORI(S&GAD)4-1/75,dated 11.2.1987 and the zonal allocation

formula contained in S&GAD Notification NO.SOS. III(S&GAD)3 39/70, dated
2.10.1973 as amended from time to time.

(d)  No ad hoc appointment against any post in any pay scale shall be made.
N.B: [ad hoc appointment is now allowed under the NWFP Public Service Commission

Ordinance 1978 and the NWFP (Appointment, Promotion & Transfer) Rules 1989 .
for a period of one year]

O T (TN

Sub para-e and other entries under it relating to age relaxation were superseded by the NWFP Initial
Appointment to Civil Posts (Relaxation of upper Age Limit) Rules, 2008.
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() The Regional/Zonal quota if not filled will be carried forward til suitable candidates
are available from the Region/Zone concerned. No "Substitute" recruitment shall be
made. Existing backlog, if any, in respect of any zone will not be carried forward
and the Commussion shall take a fresh start in respect of all posts under its purview.
However, this condition will not be applicable in respect of posts which have
already been advertised by the NWFP Public Service Commission.

“In case female candidates with prescribed qualification do not become available in
Zone-I after advertising at least three times, such vacancy/ vacancies shall be

advertised fourth time for Merit Quota.

(g) The vacancies in all the Departments shall be advertised in leading newspapers on
*(Sunday).The advertisement in electronic media should be to the extent of drawing
attention of all concerned to the relevant newspapers in which the vacancies are

advertised.

(h)  Initial Recruitment to all the vacant posts shall be made on regular known periodic
intervals in February and August each year after proper advertisement through

electronic and national/regional media. After advertisement, a minimum period of
30 days should be allowed for receipt of applications.

(1) (Deleted).

64[

]

%) 1) 2% quota for disabled persons already fixed shall stand and should be enforced

strictly.

i) 10% quota has also been fixed for female candidates in all the Provincial
services which are filled up through initial recruitment in addition to their
participation in the open merit. However, it shall not be applicable to cadres
exclusively reserved for females. The vacancies reserved for women for which -
qualified women candidates are not available shall be carried forward and filled by

women.
ity  The above orders shall also apply to

controlled by the Provincial Government.

1v) The Commission shall revise the Requisition Form for all such posts for

tnitial

appointments
autonomous/semi-autonomous bodies/ corporations etc which are administratively

in all

specifying the women’s quota in the available vacancies and the Administrative
Department shall intimate the quota for the women in the Requisition Form

accordingly.

V) The above reservation shall not apply to:-

> the percentage of vacancies reserved for recruitment on the basis of merit;

» Short term vacancies likely to last for less than six months, and

> Isolated posts in which vacancies occur only occasionally;

62
63

65

Entry added at the end of sub-para (fy vide No SOR-I(S&GAD)1-117/91 (C), 23-05-2000.

The words “Friday™ substituted in para{g) by Notitication No. SOR-I{S&GAD)1-117/91 (C), 22-11-97

Last sentence of sub-para (h) i.e. “A waiting list of eligible candidates shall be maintained for a period of six months™ was

deleted vide circular No. SOR-VI (E&AD)1-10/05 (1V), dated 31-12-2008.

Sub-Para-J substituted vide circular No. SOR-VI (E&AD}I-10/05 (1V), dated 25-07-2007.
The one percent substituted by Notification No.SOR.I{(S&GAD)4-1/80, Vol 111 dated 19.2.1999
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*(JJ) 0.5 per cent quota has been fixed for candidates belonging to minorities in all the
/‘ Provincial services which are filled in through initial recruitment in addition to their
participation in the open merit. However, this reservation shall not apply to:-

t

»  the percentage of vacancies reserved for recruitment on the basis of merit; -
» Short term vacancies likely to last for less than ”[six months]; and %

> Isolated posts in which vacancies occur only occasionally.”

(k)  For initial appointment to posts in BPS-17 and below in the Autonomous
Bodies/Corporations, the zonal allocation formula applicable for Provincial Services

may be adopted. The method of recruitment shall also conform to sub-para (c)
above.

(I)  The Provincial Government have already agreed that recruitment to the post of PTC
in Education Department in various districts shall be made on constituency-wise
basis. For this purpose, the existing districts have been divided into various zones.
Each zone shall correspond to the area of constituency of the Provincial Assembly.

. - However, recruitment to the posts shall, in each case, be 60% on merit in open
competition on district basis and 40% on constituency basis.

%The competent authority has decided that henceforth all the Government
Departments/Offices shall ensure that requisitions are sent to the NWFP Public Service
Commission complete in all respects and should reflect not only all the existing vacant posts
but also posts likely to become vacant during the next eighteen months on account of
retirement etc falling to the initial recruitment quota under the rules. -

66 Sub- Para-JJ added vide circular No. SOR-VI (E&AD)!-10/(Min)05 (IV), dated 18-11-2008.
o7 Period of six months replaced with “one year” in the NWFP (Appointment, Promotion & Transfer)
Rules 1989 vide Notification No. SOR-VI(E&AD)1-3/2008, dated 6™ January, 2009.

68 Instructions issued vide circular letter No. SOR-VI(E&AD)1-10/08 (X), dated 07-10-2008.
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CONSTITUTION OF PSB,DPC & DSC

. NOTIFICATION '}\
Peshawar, dated the 22nd August,1991.

No.SORI(S&GAD)4-1/75(V0i.l):-.In pursuance of the provisions contained in

. clause(d) and (g) of rule 2 of the North-West Frontier Province Civil Servants (Appointment,

Promotion & Transfer) Rules,1989, read with rule 7(1) thereof and in supersession of this
Department's Notification No.SOS-III (S&GAD)1-206/74-111, dated 16.5.1975, and
No.SORI(S&GAD) 4-1/75, dated 18.9.1989, issued in this behalf, the Governor of North-
West Frontier Province is pleased to constitute the Provincial Selection Board and the
Departmental Promotion Committees for making selection to various posts as under:-

A- PROVINCIAL SELECTION BOARD

I The Provincial Selection Board shall consist of the following;:-
() Chief Secretary, NWFP "... Chairman
(2)  Additional Chief Secretary, NWFP. - .. Member

3) Senior Member, Board of Revenue, NWFP ... Member

(4)  Administrative Secretary concerned ... Member
(5 Secretary Services & General ... Member/
Administration Department. Secretary
2. "The Board shall make recommendations for appointment by promotion or transfer to

all posts in Basic Pay Scale-18 and above and shall also assess fitness/suitability of officers
for move-over to BPS-20 and make its recommendations.

B- DEPARTMENTAL PROMOTION COMMITTEES

l. For each Department, there shall be a Departmental Promotion Committee consisting
of the following:-
(1) Secretary of the Department concerned ...+ Chairman
"(2) Additional Secretary, S&GAD. Member
714 (3) Additional Secretary, Finance Department ... Member
(4) Head of Attached Department concerned ... Member
14(5) Deputy Secretary of the Department ‘
concerned. Secretary

7 Para 2 under A substituted by Notification No.SORI{S&GAD)4-1/75(Vol.11), dated 27.9.97.

™ Substituted vide S&GAD Notification No.SORI(S&GAD)4-1/75(Val.1). dated 5.12.1991.
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2. "The Departmental Promotion Committee shall make recommendations for
appointment by promotion or fransfer fo posts in BPS-16 and BPS;17 and shall also assess
fitness/ suitability of officers for move over from BPS-15 to BPS- 16 or BPS-16 to BPS-17 or{
BPS-17 to BPS-18,0r BPS-18 to BPS 19 as the case may be, and make its recommendations.

3. In all cases, whether pertaining to promotion, transfer or move over, the Department

concerned shall strictly adhere to the guidelines/policy 1nstruct10ns issued by the S&GAD
from time to time.

4

4, No meeting of the Departmental Promotion Committee shall be held without
representative of the S&GAD.

» NOTIFICATION
Peshawar, dated the 17th June, 1989,

No.SORI(S&GAD)4-1/75:-  In pursuance of the provisions in rule 5 of the North-West
Frontier Province Civil Servants (Appointment, Promotion & Transfer) Rules, 1989, the
Services and General Administration Department is pleased to lay down the constitution of
the Departmental Promotion Committee and the Departmental Selection Committee for the
purpose of making selection for promotion, transfer and initial appointment to the posts in

BPS-15 and below in the Attached Departments/Offices as under:-

(1) Appointing Authority ... Chairman

2) An officer to be nominated by the ... Member
Administrative Department concerned.

3) An Officer to be nominated by .
- Appointing Authority. Member

75 Para 2 under B substituted by Notification No.SORI(S&GAD)4- L/75(Vol.IN), dated 27.9.97
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4_—~ Constitution of Departmental Selection ‘ g}
Committees for posts in BPS-15 and below

Reference this Department's circular letter No.SORI(S&GAD) 4-1/75 (Vol.l), dated
4th March,1992 as amended vide this department letter of even number dated -12th
October, 1992, it was inter alia provided that candidates qualifying the written test for posts in
BPS-11 to 15 be interviewed by a broadbased panel of Selection Committees of five/six
members headed by the Ministries concerned.

2. Tt has been decided by the Provincial Government to withdraw the above orders with
immediate effect to the extent that henceforth the Departmental Selection Committees, as
constituted vide Notification No.SOS.III(S&GAD)1-206/74-1, dated .16.5.1975, and
No.SORI(S&GAD)4-1/75, dated 17.6.1989,for posts in BPS-15 and below, shall stand
revived as per details given below:-

[. Posts in the NWFP Civil Secretariat

¢)) Secretary, S&GAD Chairman

(2) Deputy Secretary, S&GAD Member

3) Deputy Secretary(Opinion) Member
Law Department.

4 Section Officer concerned Secretary
in S&GAD.

1l. Attached Departments/Offices in NWEP

N Appointing Authority. Chairman

2) An officer to be nominated by the ... Member ,
Administrative Department concerned.

(3) An officer to be nominated
by the Appointing Authority. Member

3. It 1s requested to bring these instructions to the notice of all concerned for strict
compliance.

(Authority:-SORI(S&GAD)4-1/75(Vol.Il}, dated |3th June,1993)

Aitested A
Amjad Ali Advocale /fiﬁ@
(O

Supreme Court
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PROCEDURE FOR SELECTION FOR %\,\
PROMOTION/INITIAL RECRUITMENT

['am directed to say that under rule 7 of the NWFP Civil Servants (Appointment,
Promotion & Transfer) Rules,1989 appointment by promotion to posts in BPS-2 to BPS-16
shall be made on the recommendations of the appropriate Departmental Promotion
Committee. Similarly, under rule 11 of the rules ibid, initial appointments t6 posts in BPS-1 '
to 15 shall be made on the recommendation of the Departmental Selection Committee after
the vacancies have been advertised in newspapers. However, no criteria for selection has so
far been prescribed.

2. In order to ensure a fair degree of selection, minimize the chances of discretion and -
favouritism, the Provincial Government have laid down the following criteria for selection

for promotion vis-a-vis initial recruitment to the posts which are filled by the department
concerned:-

(D Criteria for Selection for Promotion:-Promodtion to any post in a grade
' below Grade-16 shall not be subject to any test. The suitability of candidates
shall be determined on the basis of service record i.e seniority-cum-fitness.

(I)  Criteria of Selection for initial recruitment:-

(1) For post in Grades 1 to 4- No special criteria has been laid down and
the committee concerned shall adopt its own method and procedure for
selection.

(1) For posts in Grade-5 and above in all departments- -In addition to .
the total marks allocated for a written competitive examination, if any
held, the total marks will be 100 as per distribution given below:-

(a) Prescribed qualification .70
)] Higher qualification 12
(c) Experience ' .40
(d)‘ Interview .08
3. Para 2 above indicates only the general distribution of the marks To enable the

Administrative Departments to develop criteria of comparative grading of candidates within
the above overall framework, S&GAD has done a model exercise(attached as Annexure) for
guidance of all concerned.

4, ['am accordingly directed to request you.to kindly ensure that the aforesaid criteria
for selection for promotlon vis-a-vis initial recrwtment to posts is adhered to strictly in filling

the vacant posts in future.
Attested - ,'\
Amjad Ali Advocate
Supreme Cour!
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'S ANNEXURE

COMPARATIVE GRADING OF QUALIFICATION

A. Minimum Prescribed Qualification.

1 For Non-Professional Posts  First Second
(i) Matric 70 53
(i)  Matric ' 35 26
FA/F.Sc 35 27
(1i1): Matric , 23 17
FA/F.Sc - 23 17
B.A/B.Sc 24 18

(iv) Matric - - 17 13
F.A/F.Sc 17 13
B.A/B.Sc .17 - 13
M.A/M.Sc 19 14

B.

C.

D.

2. For Professional Posts. .

(1)  For four examination

Ist Professional. 17 13
2™ Professional 17 13
3" Professional 17 13
Final ° 19 14
(11  For three examination
Ist Professional. ' 23 17
2" Professional 23 - 17
Final 24 19
(i) For two examination
Ist Professional 35 26
Final 35 27
Higher Qualification =~ ............
(Next above the qualification prescribed under the rules).
one stage above 06
two stage above 08
three stage above 12
Experience e,
Experience of one year 04
Experience of two years 07

Experience of three years and above 10

Interview

................

Total marks... |

Third

42
21
21

14

14
14
10
10

11

11

10
10

10

12

[4
14
14

21
21

Total. Marrk

70

12

10

08
100

7 Annexure revised vide letter No. SORI(S&GAD)4-1/75(VolL.ITI) dated.26.5.2000

Attested

Supreme Court

N
BRI T
Amijad Ali Advocate é'/' -

P

-
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" .
= Explanations:

(a) Where qualification prescribed in the rules is Matric, comparative grading of
candidates shall be done as shown at (A) (i) above. Where typing is prescribed in
the rules as a part of qualification after Matric, all persons possessing the
prescribed speed shall be considered as equal.

(b) Where the prescribed qualification is F.A, grading shall be done as indicated at
(A) (ii) of Annexure. To illustrate; if the candidate is a 2™ Division in Matric and
Ist Division in F.A., he shall get 26 plus 35 marks out of the total of 70 reserved
for prescribed qualification.

(c) Where prescribed qualification is Graduatlon, the comparatlve grading shall be
done (A) (iii) of Annexure above. If a candidate is 3™ Division in Matric, 2™
Division in F.A/F.Sc and Ist Division in B.A/B.Sc, he shall get 14,17, 24 marks i.e
55 marks out of 70.

(d) If the minimum qualiﬁcation is M.A (which is very rare as the selection criteria
pertain to posts in Grade | to 15 only) the grading shall bc done as indicated at
(A) (iv) above.

(e) The above grading can be applicable only where academic qualifications are from
Matric onwards. In cases where technical qualifications (like Diploma or
Certificate) are also prescribed after these basic qualifications, in such cases 70
marks for comparative grading shall be distributed as below:-

N Total Marks .. 70
2) Basic qualification like Matric, F.A/B.A as

may be provided in the rules. 50
3 Additional Technical qualifications 20

The method for further distribution of 20 marks shall be laid down by the
Departments themselves on the analogy of the principles indicated above. 50
marks shall be distributed for the basic qualifications by necessary modification in
the formula indicated at (A) of Annexure above. To illustrate, if the basic
qualification is Matric, 50 marks shall be distributed as below:-

I* Division 2" Division 3" Division
S0 38 30
It will be noticed that the same proportion as obtaining between the marks
reserved for First, Second and Third Division at (A) above has been maintained in
the distribution of 50 marks as shown above.

() Out of the 12 marks reserved for higher qualifications the actual marks to be given
to a candidate are shown at (B) of Annexure. If the candidate possesses the
qualification one stage above i.e. for example he is intermediate and qualification
in the rules is Matric he shall get 6 marks; if he is a graduate and minimum
qualifications is Matric he shall get 8 marks and so on.

(g) Marks for experience shall be for experience in the line at the scale shown at (C)
of Annexure. Persons with more than 3 years experience shall also get the
maximum i.e. 12 marks.

. \.’
Atte te A
A\\ Ad\roca
Amjad o Coutt

Suprem



fl_g‘/ : 7(h) The equation of grades.versus division is as follows:-
o -Grade A& B = 1* Division
GradeC&D = 2" Division
GradeE = = 3“ Division ‘
Note:- Below 45% marks obtained in Grade-D will be considered as 3"

Division. -

(i} In case where no division/grade is given in the respective Certificate, it is worked
out on the basis of secured marks of candidates as follows:-

(a) 60% and above marks...  |* Division
(b) 45%-59% marks = ... 2" Division
(¢} Below 45% marks ... 3" Division

(§) If not speciﬁcally provided otherwise in the relevant Service Rules “experience”
will mean in the line and only that experience is considered which -has been
-acquired after the acquisition of minimum qualifications prescribed for the post.

7 Substituted vide letter No.SORI(S&GAD)4-1/75, Dated 22.7.98.
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: It is Certuﬁed that Mr/ MISS Umar Nabl S/D of Muhammad Zaman |
| has been teaching here in thls mstltutlon as Teacher

~Since 03/05/2004 Up to '15/05/2007.

He/ She shows good moral character
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091+ | Zatsi Taragiati Bank Lid. V. Aftab’ Ahriéd Kolachi 139" /L
| - - (Muhammad Moosa thinl;eghari, Do g -

.

petitioner. The respondent, Mst. ‘Surriya Bibi has successfully. proved}:
ot her. -husband himself filed application-for allotment .of the “plot, | f¢
‘mortgaged the plot with a financial institution and obtained. foan for |\
nising construction over the same and also: sent money: from Kuwait-to} o -
tis elder brother-who-was his general attorney also, their.possession over| = i
the ground floor of the house and produced: relevant documents of their | ;
ownership and title. The petitioners had failed to discharge onus of proof
on issuyes regarding defendant being “Benami” . owner of,. the suit|
property. The trial Court, Appellate ‘Court and High Court in revisionj -
k found the evidence. of the defendants-respondents more: weighty,;
B plausible and convincing after perusal of the same in “juxtaposition” to
2 the evidence of plaintiffs-petitioners. The findings of all the three Courts
on question of fact did” not suffer from any illegality, . infirmity,
B misreading or non-reading of evidence. In.such-like cases, this Court is
dways reluctant to interfere with the judgments of the lower Courts. In|D

tis context, reference can be mdde to the case of Khalid Mehmood V.
Abida Perveen 2003 SCMR 18. : o SR REITE

. . RN y ‘ t . ..v,’.‘ S UL "‘.:':‘v' (ISR X
12, For the foregoing reasons, we do not tu!lci any substance.in these|
petitions which are dismissed and leave to appeal refused. Lo

4 M.B.A./M-80/SC L Leaveto appeal fofused..
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t[Su.prgme Cdurt. of Pakxstan] R

Present: Muhammad Moosa Khan 'Legbqri, o .
Syed Zawwar Hussain Jaffery and Sheikh Hakim Ali; JJ. . - I

ZARAI TARAQIATI BANK LTD., ISLAMABAD
"~ and another----Pétitioners. S
; C pmested A
L ' - versus’ Sf-!.’)'rue?nﬁdcii:? cm@:ﬂ

n L - 7
AFTAB AHMED KOLACHI and another—---RespoxiQentg o :

'r Civil Petition No\ 1024 of 2008, decided ‘on 27th August, 2008.

(On Appeal from the judgment agd'order.'of the nghCoutt of- .

¥ sindh, Bench at Larkana, dated 22-5-2008 pa?sg.éd in Ccinstitmigm Petition .

L f No.22 of 2008). - . , , R
b - o e iy
- co R R . EA ooy (VR I L <L .
¥ civil service-— . - I N T A

| __«Dismissal from ‘servic‘e-:-Back-benefits---SetViée ;r‘li’ibutlalr{bn appeal, -
zcinstated the employee and allowed ‘the employers to conduict 2 fresh’ '

B enquiry and left the question of back-henofits' dependant wpon.thie TESYIt
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“130 - SUPREME COURT MONTHLY REVIEW [Vol. XL 2
R . _ i

of fresh enqtury proceedmgs---Servrce Tribunal further directed that in ;
case of failure of the employers to initiate and conclude the de novo 4§
proceedings within a period of four months the cmployee shall be ;

entitled to all the back benefits---Employee, however, could get the relicfl | N
of his reinstatement only by resorting to the constitutional petition before : | it
High ‘Court---High Court had not barred the employers/Bank from

&
g

{
conducting. the enquiry but had passed directions for completing the Ir)(
enquiry expeditiously preferably within the period of three months auad W
direction to the employee .to cooperate in holding the enquiry— @& .
Employers/Bank, however could not initiate enquiry proceedings within E F o
the period of four months st’rpulated by the Service ‘Tribunal, as a {@ <
consequence thereof, they had been directed to make payment of back 3 p!
benefits to the employee-:-Effect---Held, such directions of the High 8 i
- Court were neither perverse nor fallacious, .rather absolutely just and 3% .,
proper as the employers cquld not be permitted to seck premium for the 48 .

" acts of apatﬁy, stoicism and impassivity, displayed by them---No case for
grant of 1ea-ve to appeal to Supreme Court was, thus made out---Petition &
for leave 'to appeal -was drsrmssed--Constxtutlon of Pakxstan (1973)., .
Art.185(3). [p. 1331A - : th

| : g fa
. -Haider Hussain, Adyocate Supreme Court for Petitioners. a2 s
. "Nemo for Respondents. . '
Date of hearing: 27th August, 2008. " (f;((‘
JUDGMENT by
. MUHAMMAD MOOSA KHAN LEGHARI J.--- This petition § iﬁ
for leave to appeal, is directed agaxnst the judgment, dated 22-5-2008 3 u

. delivered by learned Division.Bench High Court of Sindh, at Larkana.by g& F
which -the .constitutional petition.filed by respondent No. 1 against the af
petrtroners was. partrally allowed. : B i

2. Precrsely the facts' of the case are, that the- respondent w L M
dismissed from service on 28-9-2002 on the charges of veckless ‘len 7 ar
by sanctlonmg loans of R¢.4.737 million. On appeal the Federal Servrcc 0
Tribunal by its Judgmerit dated 24-6-2006 set asrde the order of3 th
respondent s dismissal and directed his reinstatement mainly on the m
' ground ‘that the enquiry conducted agamst the respondent was defective. 3
The “Federal Service Trrbunal "however, allowed the petitioners tofiE 4o
~ conduct a fresh enquiry and left the question of back-benefit dependenf g
upon the result of fresh enqutry proceedings. However, the Tribunal S8
directed that in cdse of failure of the petitioner to initiate and conclude:
the de novo proceedings within a period of four months the respondent§ e
shall be entltled to all the back-benefits. : 2
\ i the

SCMR Sumwete GE
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3. Conéequentfy the réspondentlerh’pibyge'apﬁears ;~f0':have ‘répbifted‘

. for duty but he 'was refused .to be ‘taken on «duty. ¢ Résultantly::the:

employee approached the’ Sindh’ High Court -through ‘Ci‘vil“’P.éti‘iibﬁi' v

No.D-290 of-2006, for a direction to thie petitioner bahk to* implement
the - judgment of the Federal- service Tribunal. However, during the:*

pendency of  the - petition, petitioner] bank reinstated - the-

respondent/employee in service on 19-12-2007, which ‘resulted - into
withdrawal of the said petition. The bank after reinstatement seems ‘to

' have served a fresh charge-sheet upon the respondent which: gave a cause

of grievance to the respondent/employee to move the High Court of
Sindh Bench at Larkana seeking the quashmernt of enquiry prpcéedings
pleading the, -action to be illegal, . void ‘and violative of -the

.

judgment of the Federal Service Tribunal on the ground that the enquiry
was neither initiated nor completed within the stipulated .‘f)eriqg of four '

Y .u

PR 2§

' 4. Through the impugned jud'gment,ﬁigL“ijft of Sindh;’Larkana

3

" Bench allowed the petitioner/bank to Hold an lenquiry but:directed them. - .- |

to pay the amount of back-benefits tosthe reEI%ac‘;;ridEnt/emploié:é.“fofr‘ihei"r-;
failure to hold the enquiry witlin the.timeframe given by ‘the Federal®: .

Service Tribunal, hence this petition for ledve to appeal, .- .- o

5. We havée heard Mr. Haider Hussain,‘Advocate Supreme Court
for ‘the petitioner at great length. He hascontended " that . the *enquiry"
could not be initiatéd against the respondent Withii the ‘time fraifie ffixed

by the Federal Service Tribunal as he could not be reinstated in service
under the bona fide impression that all the pending proceedings and the
order passed by the Federal Service Tribunal stood abated consequent
upon the pronouncement of judgment in Mubeen-us-Salam and others.v. o«
Federation of Pakistan PLD 2006 SC 602. He further .contended that
after abatement of case of the respondent he did not approach the
appropriate forum within the period of 90 days as held in the case of
Mobeen-us-Salam (supra). Learned Advocate Supreme Court vehemently’
argued that the High Court has.committed an error of law by depriving |
the petitioner/bank from conducting an enquiry against the petitioner in. ..

_the acts of serious misconduct, Which ‘;ﬂas “occasioned in serious’
. miscarriage of justice. . R TS TS A T
.o . % - . : : '

T

s "': . ' .. . ~“ o.. .".'_'. :‘sz.’ B
- 6. We have anxiously considered the arguments -advanced -

- before us. and have consciously perused the material made “available-on

the record.

7. It is an-admitted position that the order of dismissal of  the

fesponident/employee was set aside by the Federal Service: Tribunal as no
& proper and valid enquiry was vcdﬁd"ilc,tcd in his case.*Indeed, ldpking to
the gravity of acts of misconduct- alleged ‘against -the - respondent/
' - . . p P .
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- frame of fom' months’ for initiating and concluding thé proceedmgs and
~ the paymentlof back-benefits, was ‘made dependent on the. outcome of the

rAgncultural Development ank of., Pakistan and others PLD 2007 SC

b . s avaai 1'emedyfp prevarlmg prror to promulgatron of sectron 2-A of :

- N =“3ﬁ~ 1‘»person' “may approach the competent forurns for redressal of their -

ECC URT MONTHLY REVIEW

0.1.7.' ‘.‘: U
. _‘;}f‘;, - *IT; .." : .;,;, ) 5;}:1 ! {;’" 3;‘.% "4 ’ a' ! . L
1 i A v o3
employee, ,the,F'ederal Servrce Tnbunal allowed the pétl onerlbank to %

Teow g : .
hold~an’, enquasry“: Ho\{vever the’ Federal Service Trlbunal fixed a’ time .

enquiry proceedmgs The judgment of the Federal Service Tribunal
which was delivered on 24-6-2006, "was never assafled by the .
petitioner/bank thus, the same attained finality. In spite of the fact that:;
the respondent/employee reported for duty on 30-6-2006 but was nots .,
allowed by petitioner/bank to resume Eventually the respondent/ § 9
employee has to invoke the eonstltuuonal jurisdiction of l—lrgh Court of / 3
Sindh to get the Jndgment of Federal Service Tribunal implemented, anda §
to seek the’ rehef of remstatement The action of the petmoner/bank of*
" not complymg with the order of the Tribunal under ‘the garb of the
“verdict of this Court in Mubeen~us Islam case, apparently reveals sertous 4 tra
- lack yofxthes. elements of bona ﬁde 'In fact nothing has been made‘ . COI
'avarlable on the record tQ° demonstrate - resolution on ‘the part of & oI
petmoner/bank to display bopa fides: The ‘conduct of the petmoner/bank fw
could be easgly gauged fron‘l the fact that the respondent/employee could " §,
“get the rellef .of His remstatement only by resortmg to the constitutional § M
3ur1sd1ct10m of. Hrgh Court oﬁ Sindh.: It will be seen that ini order to tackle ¥ Fe
- suchi; indifferent ; and adamant conduct demonstrated on,the; part of the
petmoner/bank,r -this Cou dn the case of Muhammad Idrees v. § Te¢

1681, had;to, jssu¢ inter. alia the following direction:— .. S

: “(2) ‘Asa result of the above said tmdmgs the followmg directions &, P
were rendered - - g'm
4 % i . & ou
it (a) The cases which have been decided finally by this Court in 4
i exerciséiof jurisdiction under Article 212 (3) ¢f the' Constitution

-

-

.. shall net be opened and if any Review: Petition, Misc. an

. Application or Contempt Application, filed againstithe ]udgment | M.

«  r"tis pending, it shall be héard. independently :and :shall not be

S affected: by the ratxo of: thlSl Judgment S R '

Csh! ,& . : TR i t

;‘# n (b). .The proceedmgs Tsututed either by an employee or by an
‘o employer, pending before this Court, against the judgment of the

,\'I.,i- ; [JurE s
§

. ‘Service' Tribunal, dot covered by category (a) before this: Coutt !

7,_71}9,«,

Y ~ ‘ ; :;}t‘he“Servxce Tnbunal shall stand abated, 1eavmg the parties.to :

L 3
ot

~

‘,_";’_" < T8 D IETIER ; ‘,,1”
e STA 1973’ X \

> - . ' -
s "“\“Am\ (lxﬂ‘¢‘ &*4 H’ ? TR u‘o’iﬁ: STy : ! A ; R . 4

IR
s (o) ‘xlfhe cases<or proceedmgs :which are not protected or:covered by
eaA sl l‘«thlsgudgment shall be deemed to have abated- and the. aggrieved :

t fvey

Bs ',‘ . rw gnevances within 5 period of 90 days and the bar of limitation

'y {! | 79
ve T gt f )

v - ® \
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2009]) " Faisal Hussam Butt v. State N " S 133
(Syed Sakhi Hussain Bokhari, J)' v

. "‘:s‘l':."' f:l :
provided by the respectwe laws,- shall not operate against:them.
till the expiry of stipulated perlod : | :

(@) The cases in'which the order. of Servme Trtbunal has been ‘
- 1mplemented shall remain intact for a period of 90 days. or u}l
the filing pf appropnate proceedings, whwhevcr is earher

'(e) The Service Tnbunal shall dectde pendmg cases under‘
section 2-A of the STA, 1973 in view of the above observations.
However, if any of the cases is. covered by clhuse ‘c’ (ibid).. a S

"period of (90 days -shall be allowed to -aggrieved party to
-approach the competent forum for the redressal of its
'gnevance o PP oo S

8. 'On examination of ‘the Judgment of the ngh Court it clearly -
transpires that the High Court. has not debarredi the petitioner/bank from
conducting_ the enquiry but’ has passed directions- for completing the |
enquiry expeditiously preferably within' the period of three. months with.a
further direction {0. the respondent/employee to cooperate;m holding the
 enquiry. However, since ‘the petttxoner/banic ‘could not initiate the|
enquiry proceedings within the period of four months stlpulated by the|A |
Federal Service ‘Tribunal in its ~judgment, 2 a’ ‘consequyence |
" thereof, they have been directed to make payment of back-beneﬁts to the
respondent. - :

9. The above dtrectxon of the ngh Court 1s neltheri perverse nor
fallacious, rather absolutely just and proper:as the petitionets’ ‘cannot be|-
permitted to ‘seek premium for the acts of .apathy, stoicism and| -

 impassivity, displayed by them, no case for grant of leave’ls, thus rnade
out. .

-

10. As a consequence, of above discussion, the'petiti‘ou'is"‘di"s'r‘nisséd""”
and leave refused. . S | . S .

MBAJZOSC L T Petition dismissed.
e . Coe e I
i 20098CMR13’.J» et
e . | [Supreme Court of Paklstan] ' J' ;l- -:f ,'T'_ I
[r(t) Present: Tassaduq -Hussaii Jtllam, Muhammad Akhtar Shabbtr

and Syed Sakhi Hussam Bokhan JJ
FAISAL HUSSAIN BUTT----Petltxoner

x ' versus L _;;

< 1‘ [
i

THB STA’I‘E and another---*Respondents e -
Civil Petmon NO 940 L of 2008, dccxdcd on llth November, ;zoos ';; -
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" NATIONAL BANK OF PAKISTAN and others

{b) Constitution of i’akista'n (1973)--- -

. present: Javed lgbal and Anwar Zaheer Jamali, i)

" . Versus

SHAMOON KHAN and others
Civi Petition No.1557-L of 2001, decided on 29th March, 2010.

{On appeal from judgrﬁent, dated 28-2-2001 péssed f)y the Federai Service Tribunal, tahore in’
Appeal No.533/L of 1998). :

~ (a) Service Tribunals Act {LX)af 1973}

~
Al ~

© -5, 4---Limitation Act iIX'.of ‘1‘.'-)08),' 'S_.5---AbpeaI-—-'Condonation of delay--Juripdiction- ‘

Sufficiency of cause -for condona‘iion of delay being question of fact is within the exclusive

jurisdiction of Service Tribunal---Once discretion is exercised regarding question of fimitation by
Service Tribunal, it is not usually interfered with by Supreme Court: o

Ali Hasan Rizvi v. Islamic Reputilic of Pakistan 1986 §§MR 1086; Hussain Bibi v. Mubarak Hussain
1976. SCMR 262; Yousaf Hussain Siddiqui V. l,\dditjonal .Settlement and Rehabilitation
Commissionér; Peshawar and 5 others 1976 SCMR 268; WAPDA v. Abdur Rashid Dar 1990 SCMR

1513; Sher Bahadur v. Government of N.W.F.P. 1390 SCMVR 1519 and zahida v. Deputy Director

1920 SCMR 1504 rel.

. R .
---Arts: 185(3) & 21.2(3)---Pétition for leave to apbeal—--Maintainability—--Pétition for ',.Ieave' to
appeal is only competent wWheré case involves substantial question of law of public importance--
-Where no guestion of law of public importance is involved leave to appeal may not be granted.

. I cale
My rea ,_A('l\ll)c_’a
A reme Gourt
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262; MLA. Majld V. Government of Pakistan 1976 SCMR 31%; (Director Food v. Rashid Ahmad
1990 SCMR 1446 Muhammad- Nlanzoor Ahmad v. Commissaoner Multan Division 1990 SCMR .

1'. Muhammad - Iqbal v. Gecretary to Government of Pun ab 1986 SCMR 1, Karamat Hussain v.
Province of the Punjab 1982 SCMR 897 Raz1a Sultana v. Government of Punjab 1981 SCMR 715;

M. Yamin Qureshi v. Islamic Repubilc of Pakistan PLD 1980 SC 22; Irt:qa Rasool Hashmi v. Water

~and Power Development Authority.and another 1980 SCMR 722; Dilbar Hussain v. Province of

Punjab 1980 ‘SCMR 148; Yousaf Hussain’ Siddigi v. Additional Settlement and Rehab11|tatlon
Commlssaoner 1976 SCMR .268; Muhammad Azhar v. Servnrp Tribunal; Islamabad 1976 SCMR

560; Government of Punjab v. Khalid Hussain' Gill 1983 SCMR 748; Abdul Razaq v. Province of

" Punjab 1980 SCMR 876 and Muh'tmrmd Yaqub §|1e||'h v. Government of the Punjab 1987 SCMR

© 1354 el

{c) Service Tribunals Act {LXX of 1973)---

. Dateof héariﬁ'g: 290th March, 2010.. '

1 . ' ‘, l .
Y - - . .

----S. 4--—Constltut|on of Pak!stan {1973) Art. 212(3)---Remstatement~--De novo mqunry—--‘ﬁerv;ce
Tribunal reinstated Pmployee in_service with -option to bank employer to initiate de novo

. mqulry---VaIrdlty--—lnql.ury was.not got conducted against employee in accordance with relevant .

provisions of law and it was found in flagrant violaticn of the prmc,lp!es enunciated in cases
already decided by Supreme Cnurt-—-Ser\nce Tribunal had given fair opgortunity to hank to
initiate inquiry proceedings de novo within a period of three months but nothing could be done

! for the reasons best known to |t-—-Judgment passed by Service Tribunal was free from any

illegality or mflrm:ty and did not call for interference-—-Leave to appeal was refused.

.- Shakeel Ahmad v. Commandant 502 Central Workchop E, M E. 1998 SCMR 1970; Basharat Ah v,

Director; Excise and Taxatlon 1997 SCMR 1543; Land Reforms Commission; Punjab Lahore and
wnother v. Mst. Azra Parveen and 2 othefs 1995 SCMR 890 and Jan Muhammad v. Fonerai
Manager, Karachi 1993 SCMR 1440 rel.

Muhammad Qamar-uz-Zaman, Advocate Supreme Court for Petitioner.

Ch. Muhammad Khalid Fardoq, Advocate Supreme Court for Respondents.

JUDGMENT

JAVED iQBAI. J—-- Thws petmon for |eave to appe'll is directed under Arﬂde 212(2) of the .

- .'Constttutlon of Islarmc Repubhc of Pakistan, 1973 against the Judgment dated 28-2-2001 passed

o Aatested
(@}"Ed Al Advnsate
. uﬁmme Cour



by learned Federal Service, Tribuﬁél,-'_l.ahore,whereby the appeal preferfed on behalf of
respondents has been accepted. '

-

‘ 2. The facts of the case have been méﬁ_tiohéd elahorately in the judgmént impugned and the .
pgtit’?on in hand hence reproduction whereof wotlld be of no use.

3.1t is mainly contended by the learned Advocats Supreme Court on hehalf of petitioner/Bank
that the app=al of respondent should have not been accepted as.it was badly barred by time
:which‘escaped the ‘notice of the learned Federal Service Tribunal causing serious pr.erd'ice
against the petitiqners. it is next contended that appeal should have been dismissed pn,the sole
ground of fimitation which could not be examined by the learned Service Tribunal in its true
perspective resulting in serigus miscarriage of justice. It is also pointed out that after initiation of

" disciplinary action a full-fledged inquiry was conducted and thé charges tevelled against the

respondent No.1 were substan'tiated by adducing cogent and con;rete:evidence and hence the

~ question of fresh inguiry as dirécted by Service Tribunal is without any lawfutjustification.

4. We have carefu”y »exa'mined ‘the éonténtiqné as agitated ori behalf of the petitioner in the
light of relevant provisions 6ﬁ taw and record of thé case. We have minutely perused the

judgment impugned. After having gone through-the entire record we are of the view that all the

points including question of timitation have been dilated upon and decided in a comprehensive .
~ manner in the judgment impugned and retevant portion whereof is reproduced hereinhelow for

ready reference:---

ta

©"(5) Arguments heard and the record_perus‘ed. Although the respondent-Bank has stressed that

' _ The complainant has already given in w‘riting duly witnessed by the Chairman of the Town that .

the inquiry was held anﬁi consequent action taken strictly in accordance with Jaw but no .

document has been ﬁlaced to substantiate 'an'd to rebut the a'ﬂegationAs and contentions of the

" appellant to the effect that the inquiry was held strictly in accordance with law. The appellant

has however placed two documents and two inquiry reports dated 19-5-1981 and 1-11-1981

_ indicating ‘only some procedural lapses but there is no suggestion for punishment at all. The

relevant paras of the inquiry report dated 19-5-1981 is reproduced:-

"From the perusal of what has been stated above it is said.-beyond doubt that the Branch
‘Manager, Cashier Incharge and Mr. Shamoon Khan, Assistant arevirr‘esponsible, carefree and

negligent in the performance of their dities which tan place the hank in awkward position at
" any stage.

' Howévef, it is gathered iront the conversztion and cross question that there was some disp-ute
" of Rs.2000 of the depositer with'Mr. Shamoon Khan, Assistant of the branch {who had good "

_refations with éach other) which was later on settled with the intervention of the respectables

"ot . "

of the Town. L A . o o

the'issue stands settled, He has again given me the enclosed statement wherein he has stated

L)

cAtesteg

) Amjad i gy .. )
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S that he lodged the complamt bv m|sta|~= and now after checking the record he has come to tI‘r \/\/\
conclusion that the complamt 1odwed by h:m was wron1 and therefore may not be filed." ’

The observatlon of the !nqurrv Ofﬂcer 1n the second inquiry report dated 1-11-1981 regarding

: the appeﬁant is also |eproduced for better apprecnhor‘ of the case:"

"Mr. Shamoon |<han, Semor Assr.tant was in need of funds so he tendered <orne ornaments to

the Branch Cashier for the purpose He stated his oLcupat:on as Zamindar instead af-"Bank
Service". Thus he tried to. conceal his identity. He might be knowmg that if he will declare his

.occupatlon as "Bank's service" the loan will not be granted to him without the permission of the

competent authority. Thus he avaited loan at public rates

From the perusal of the documents only placed hy the appellant it appears'that guantum of
punishment is of the highest degree of removing the appellant from service, The respondents
failed to. substantlate their- contentaon by placmg any, document but on the other side the

. appeliant has:been able to make out a case that the inquiry was not held in accordance with law

as submutted by him above !(eepmg in view the above discussion we hold that ;mposntron of
penaltv on the basus of defective mqurry was not justified. The appeal is hereby accepted the

- impugned order dated 23-1-82is hereby set aside and the 1ppellant is reinstated in service. This

order will be, wrthout prejudice ‘to the discretion -of the nespondpnt to initiate inquiry

proceedrngs de novo within a penod of three monthq and the que:tron of back-benefits shall-

depend upon the result of de novo inquiry”.

. A careful perusal of the operatlve portron of the Judgment ;mpugnno"as reproduced

heremabove would |nd1cate that the- questlon of lrmltatxon has heen dilated upon and decided.
< tis well, estahlished by now-that sufﬁuency of cause of condonatlon of delay being question of
factis within the exc!usrve jurlsdlctlon of Tnhuna! Ali ‘-Iasan Rizvi v. Islamic Republic of 'pakistan”
1986 SCMR 1086, Hussain Bibiv. Mubarak Hussain 1976 SCMR 262, Yousaf Hussain Siddiqui v.
; Additional Settlement and Rehabllftatlon Commrssnoner Peshawar and 5 others 1976 SCMR 268.
| Even otherwise once ‘the dlscret!on is exerrrsed qua the questron of limitation by the learned
" Service Tribunal it is not usually mterfered with by this Court. In this regard reference can he

S 'made to cases titled WAPDA v. Abdur Rashid Dar 1990 SCMR 1513, Sher Bahadur v. Government .
B .Aof N.-W.F.P, 1990 SCMR 1519 7ahida v. Deputy Director 1990 SCMR 1%04 ’

6. It may not be out of place to mertion here that leave to appeal to this Court is only

competent where a case involves a substantial Quesnon of faw and public importance.
Muhammad Iqb‘!l V. Secretarv to Government of Punjwb 1986 SCMR 1, Karamat Hussaln V.
Province of the Punjab 1082 SCIVIR 897, Razia Sultana v. GOV°I nment of Punjat 1981 SCMR 715,

: ‘M. Yamm Ouresha V. lslamlc Reoubhc of Pakistan PLD 1980 SC 22, frtiga Rasoo! Hashimi v. Water -

and Power Development Authonty and another 1980 SCMR 722, Dilbar Hu:sam v. Province of

. Punjab 1980 SCMR 148, ~Yousaf. Hussain: Srdd|q| v. Additional Settlement and Rehabilitation
“ ~Commissioner 1976- SCIVIR 268, Muhammad Azhar v. Service Tribunal, Islamabad 1976 SCMR ™. -,
’ 762 M.A. Ma,ud . Government of Pakistan 1976 SCMR 31l.where no question of law of’ public -~
T " importance is involved leave to appeal may not be granted Director Food v. Rashid Ahmad 1990 .

SCMR 1446, Muhammad Manzoor - ‘Ahmad v. Commissioner. Multan Division. 1980 SCMR 560,
Government of Punjab v. Khalid Husswm Gill 1989 SCMR 748 Abdul-Razaq v. Province of Pnnjah,

1980 SCMR 876, Muhammad Yaqub Sheikh v. Governrient of the Punjab 1987 SCMR 1354, The

Attested
oo - fmjad Ali Advocate
. Supreme Court




_ learned Advocate “Supréme Court was asked pointedly that what is.tl'ie question of taw of public.

_importance, but no satisfactory answer could be given. Let we mention here at this juncture that

. inquiry was not got conductedin accordance with relevant provisions of law and moreso it was '

- found in flagrant ‘vio!ation" of the. printiples enunciated in cases t:itled Shakeel Ahmad v.

D
g

‘leave refused. ) o

o

Commandant 502 Central Workshop E.M.E. 1998 SCMR 1970; Basharat Ali v. Director, Excise
and Taxation 1997 SCMR 1543, Land Reformé Commission, Punjal;;taho?e and.another v. Mst.
Azra Parveen and 2 .others. 1995 SCMR 890, Jan Muharnmad v. General Manager, Karachi 1993
SCMR 1440, The Service Tribunal has given a fair opportunity gqlthe‘petiti011er to initia-te inquiry

proceédinés de novo within a perind of three months but nothing could be done for the reasons
best known to it. '

=

7. The upshot of thelabove"discu‘ssAion is'that the judgment impugned being free from any
ilegality or infirmity does not call for interference. The petition being meritless is dismissed and

L.

AT

M.H./N-7/5C Petition dismissed.
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Before Justice (Reured) Amanuélah Abbasz Chalrman u ‘

and Muhammad Iqbal Khan Member
ZAHOORUDDIN SHEIKH |
. verhus

PAKISTAN ATOMIC ENERGY COMMISSION
through Chalrman Islamabad |

Mlseellaneous Petitions Nos.308, 386 404 and 572 of 2003 in’ Appeal
No.101(K)CE 012001, decided on 22nd January, 2004,

(a) Government Servants (Efficiency and Discipline) Rules, 1973--

—---Rr. 4(1)(b)iii), 5 & 6--Service Tribunals Act (LXX of 1973), Ss. 4
& 5---Removal from service---Reinstatement. in serv1ce-~-Powers ot

Service Tribunal to 1mplement 1ts order---,Appeal--Order of removal from ..

service passed against appellant was: set “aside by Service Tribunal

. directing appellant to.be remstated in service With the condmon that
‘ Authorlty would hold. de novo inquiry. proceedxngs within: a- perlod of sxx
-months from the date Of judgment of Serv1ce ‘Tribunal and that in case .

inquiry was not’ conducted and completed wnhm SiX. mon‘ths appellant
would be entitled to " ail’ back-benehts prowded appellant would file.
affidayit to the effect that he did not” work for”gain anywhere durmg

g - period of his removal from servmev-Judgment of Service Trlbunal ‘was’

upheld by ‘Supreme Court-—-As soon as Supreme Court declmed 10

[Federal Sérvice Tnbunal] ’ ',f.",:" Lo

:\‘.-7 '

interfere with judgment of Service Tnbunal it-became obhgatory for the .-

Authority to implement judgment of Service Tribunal and -de novo .
disciplinary proceedings should have been held against appellam
according to direction of Service Tribunal in its judgient, but same had
not been done by the Authority---Authority had contended that six
months period for commencement and completion of de novo inquiry
proceedings against appellant would start from the judgment of Supreme
Court as judgment ot Service Tribunal stood merged in the judgment of.
Supreme Court---Contention of Authority was repelled because doctrine

. ol merger was not applicable in the present case as Supreme Court had

not changed directions contamed in the Judgmentlof Service Tribunal and

i e s atees o -t i tiial LY ke . e .

A

- fngar*:': '."-

ok vy A g ar <A

el et

- -

.

S

&

T



-

' i issued after. expiry of, sald prescribed period of six months, were void, ,
non-ex1stent .and of ‘no legal value---Setting aside order of removal from

~ (b) Service Tribunals Act (LXX of 1973)--!

i o o s

P -
—— ———— P~ T——

- remedies available, department Wwould have no other alternative except to

960 { CIVIL SERVICES SO 2007 Y&

- did..not give any direction contrary to those contained in judgment of ; &

~ Service Tribunal---Non-implementation of judgment of Service Tribunal

~within stipulated period ot,stx months had flouted the directions as
prescnbed therem-—-Charge*sheet show-cause notice and removal order

service -passed- agamst aﬁpellant Authority was directed to ensure
1mp1ementa't1on of -order’ ;within -specified period. [pp. 960, 961,
.962,7965, :966 967 969 970 973 974] A B C,D,E.F G, 1,1, M,
N &0 o7 :

PLD 1992 SC 549, PLD 1958 SC 104 1999 SCMR 819—1999
PLC (C.S.) 409;.PLD 1958 SC 104; 1989 PLC (C.S.) 398; PLD 1996
SC (AJ&K) 29 and 1997 PLC-(C.S.) 929 ref.

underlying S.4 of Service Tribunals Act, 1974 was that a civil scrvants
whose terms and conditions had becn adversely affeeted by an original or
appellate order, could -approach .Service Tribunal for redressal of his
tgnevance subject to the -conditions as laid down therein---Once a
“|udgment was . issued” in favour of a civil ‘servant, his terms and.
‘conditions as infringed by an order of the  Authority stood addressed to
the extent as ordamed in ]udgment concerned:--If the judgment was not
1mplemented and petmon 1Pr leave to appeal was either not filed or was

g thi
----Ss. 4 & 5---Judgment of Service Tribunal---Implementation of---Spirit "4

©

. declined by Supreme Court .against judgment of Service Tribunal, no .:
escape route was betore the - Department, except to implement the i

judgment. in letter and spirif---In the event of department not- complying
.with the dll‘eCtIOIlS contained in a judgment, after having exhausted legal

implement the Judgment in the interest of supremacy of the fule of law.
[pp 969 973] H&K

-.(c) Civil Procedulie Code (V of 1908)---

----S. 151---Inherent powers of Court---Inherent povaer of civil Court to
do right and undo wrong were preserved and kept by S. 151, C.P.C.---
* Where-a law conferred jurisdiction, it also would grant powgrs of doing

-all such acts as were legitimate and were necessary for its
execution. [p- 9731 L

: . lant. ted
.. . M. Shoaib Shaheen for Appeliant. s Advocals {f@

) ourt
LN Supreme C

- Raja Muhammad Asghar Khan for Respondent.
| ORDER

MUHAMMAD SIQBAL KHAN (MEMBER) ---"The appellant/|, :
petmoner Mr. Zahooruddm Shelkh Ex—Semor Engmeer .CTC, Paklstan
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1 -

.. Atomic Energy - Commission. -vide® various - Miscellane

R: 4-1-2001 was st aside and the appejlant was dirécted 6 be T stated in|
g service with.the condition that the -department-was .required. te. hoid ‘de| " ,

110 §

-—me B

Ying §

_ iam/ p‘

istan] |

1]

| .

. . DR tested.
4 * [PLC {Service) ' . ' ) o . At ad Al Advocate

- Commission sought leave. to"-appeal . against the” T ] . S
from. the. Honourable Supreme "Coirt:* bt Pakistan: “Their - Civil - .

§ Petition for-Leave to' Appeal No.1495 'of 2002 was r Byt

§ Court which. was pleased to order as ‘under; . vide"

“r

‘cause. notice dated 6-5-2003 and order of removal

Nos.308 of 2003, dated 26-3-2003, 386 .gfg"oos,qziféd 19-4-2003, 404 of| :

;2003 dated 25-4-2003and 572 of 2003-dated 30-5-2003 has prayed that| -
* (i) the Tribunal judgment 16-7-2002- bé ‘implemented with consequential{ -
’back-b.ene.fit's, (i1) sought interim injunction’ by suspending the opération (A !

of the charge-sheet, dated 11-4-2003, (iii) restraining the ,respdndents'
from initiating disciplinary proceedings after. the expiry of the period|#
prescribed in the Tribunal judgmernt, dated 16-7-2002::and (iv) show-
from service dated

20-5-2003 be declared void, illegal and unlawtul.

]

2. We have scrutinized all these petitions. A cons:dlidat_‘ééimor'der.is'
contained ‘in the succeeding paras L '

3. It would be appropriate to recapitulate the evdlutionéry-steige_s in’
this case to understand its whole perspective. At thetoutsst we may. refer.
to the Fedéral Service Tribunal’s judgment, dated 16-7-20
referred -as Tr-ibpnall ju'dgmcnt) ) whergby; the -‘f,i_;n‘pug’ﬁed‘ p;c_lér,;' dé’g@d

’ nd th cted 16 be reinstated in|
DOV inquiry, proceédings within a period of,six months from the date of]
Tribunal judgment. The qpe;étive

“(7) As a result of the consent of the. parties, the impugned: order,
~ dated 4-1-2001 is hereby set aside nd the: appellant-is’ directed
to. be reinstated in ‘service on- the same position: from which he|
was removed from service. The respondents are required to. hold(B
tresh inquiry within a period of six months of this judgment on|
~ the same charges after glving propet chance to the appellant, till

then the respondents are required to get the civil suit as well as|-

criminal case adjourned sine die. Question of back-benefits will} -
depend upon the result of the inquiry. In case the inquiry is not
conducted and completed within six months, the appellant would
be entitled to all back-benetits provided he files'affiavit to the

effect that he did not work for gain anywhere ‘Cuting the said
period.” D - T R P O

N
¢ L

4. . The 'réspéndent-Deparﬁneﬁi il 1:‘1'5'zilgistan"imf1"r'1i‘cg Enri;fg‘y

-

21-11-2002:-- -

counsel for the. petitioner ‘and ~have gone through™ the enti

“We have considered- the cofitentjons ‘Taised by’ thelearned if.

AN

%?Sranie Courtt

02 (hereinafter, . -

oA it o

part of the Tribunal judgment reads as| " -

ribunal,judgment - -

e s Thes - ds

rejected by.thie apex '
their judgment dated~:

AEERAY,

r’e':. :'_".~
S * R
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" material placed on record. We are not persuaded to interfere

with the impugned remand order which has been passed with full

. comsent of both the pames Even otherwise, no question of law

- of general public importance as contemplated within the. purview

" of Artlcle 212(3) of the Constitution of the Islamic Republic of

PaKistan is invoived in the case. m ‘hand warranting 1nterference
by thls Court n Lt f S :

v}. Q.

5. It w1ll be observed from the above that as soon as the .
Honourable Supreme Court of Pakistan declined to interfere with thrl

lmpugned Tribunal judgment, the judgment became legally competern.
and lawful and it bkcame obhgatory for the respondent-Department to
nnplement the directions as ‘contained in para. 7 of the Tribunal judgment

as reproduced above in letter and spirit. It meant that in accordance with

the 'directions contained in the Tribunal judgment, the respondents were
required to reinitiate disciplinary proceedings against the appellant based
on the same charges within a period of six months from the date of

judgment. The respondents were thus, under obligation to commence andC

complete fresh dlsmpllmry proceedings against the appellant within a

. period of six months i.e. by 15-1-2003 positively in order to meet the

directions -and requirements of the judgment referred to above. The

respondents did not initiate the i inquiry proceedings within the time frame
as stipulated in the Tribuna Jndgment As the deadline for initiation and

completion of the dlsc1plmary proceedings by. the respondent-Department B
_ ‘expired, 'the appellant vide| his Miscellaneous Petition No.368 of, 2003
- dated 26 352003 requested the Tnbunal for implementation of the

Trlbunal ]udgment and payment of back-benefits. Accordingly, the

1espondent—Eepartment w's served -fotice - with: a  copy of the

i
b3

‘Rl
.‘ ;l.

“od

Ve D et e T

[P, S,

1

mlscellaneous petition- for paraw1se ‘comments. to "be. supplied” on 3 .

+7-5-2003; 'vide  Court' order dated 26-4-2003. The appellant "vide
n‘stcellaneous»Petmons Nos 386 of 2003 dated 16-4-2003 and.404 .of .
2003 dated 25-4-2003 challenged the competence of the department to

~ issuethim a charge-sheet dated 11-4-2003 in violatioh of the directions
“contained in the Tribunal Judgment and requested for interim injunction
for restraining the respondcm to initiate disciplinary proceedings against

him with the issuance of the charge-shect dated 11-4-2003 till the final |
disposal of the miscellaneous petition for 1mplemen,tat10n of the Tribunal

: w;udgment The miscellaneous petition dated 16-4-2003 was heard on
- 19-4= 2003 and notice was issued to the respondent along with a copy of

the mxscellaneous petition tor hearing on-7-5-2003. The ‘Tribunal heard

' the case on 7- 5 2003 and passed the tollowmg order:--

V“Heard the learned counsel tor the appellant and the

| :.departmental representatwe of the respondent -Department. The |
_representatlve of the respendent-Department seeks, time as their

-‘.Advocate is not avallable iteday. Allowed. The questlon whether 3
£
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. the -r'esbonclénts can now i‘s.sueffcharg'e;sh'e;et.to" thef.;"*appell_am to
initiate fresh inquiry proceedings against. the appellant after - - . it
refusal of their leave to -appeal. against the; Tribunal judgment, ~ e
dated 16-7-2002 by. theapex Court on 21:11:2002) will‘alsg be - ol

examined on the next date of hearing. 1a ‘the meai}ufhgleﬁ R R

v et LA R SAPARTY D N AT DL AV S| SN L PN RS I
respondents are -restrained *from issping; ‘any, adverse “orders e
against the appellant till the next date of hearing.” . o TITULUL U o T

R IR
{ e e e RaRTIRE
e * i

@ RALIR
. L4

6. The réspondent, issued _show-cause notice to- the appellant on . v
F - 6-5-2003 and’ eventuially removed him “from Seryice"vide'ordér) dated- ¢ "
¥ 20-5-2003. The ‘appellant again vide his Miscellanéous Pétition No.572°.:.

k. of 2003 prayed that his order of removal ,frorgf‘sérvicé’daﬁéd-291;*51?20033 P

may be declared illégal and:unlawful and the operation of ;the: same be - i
suspended till the final disposal of “the petition. The rhiscellaneous -
petition was accordingly heard on.30-5-2003 and the Court order dated
31-5-2003 as detailed below was issued:-- . B

[

“The Tribunal vide Court order, dated 7-5-2003 had specifically
restiaided the respondents from issuing adverse orders against .
the appéllant till the next date. of hearing of the appeal, Degprite
this clear. cut and unambiguous orders, the. respondent-
Department issued show-cause notice dated 6‘-5-2{b03j‘follov§ied Cor
by Removal from Service .Order, idated 20-5-2003" to. the" Loy
. appellant. The learned counsel far the appellant declared-at the .
bar that the Court order referred to above was: served.upon the - - RS
respondents in time long before thé date of issuance of.the show- R
- cause notice, dated -6-5-2003 and Removal from. Service-Order . -+ | -
of 20-5-2003 and also provided postal‘receipt dated 14-5-2003'in |
support of disp_a;g:h' ~of * Court- order -to- pcspondeht-s':-j"[‘fhe IR
departmental representative -also acknowledged having recejved - v
~ the Court order (ibid). We -feel ‘that - the’ responden(s hayve!
committed gross violation of the Triblnal’s directive by iSsuinig
the show-cause notice. dated 6-5-2003 al_id-rémovajl‘forffcr'ic'i_eite‘d.". ‘
20-5-2003. - In' case’ théy. had ' any reservation . about' - tHe - °
implementability of the Court order dated 7-5-2003 they icould . -
explain their point of view at:the hext date of hearing.. In yiew
of the unilateral action taken by thé respondents without’ any
justification, the execution of the order-of Removal No.Estt-
4(3005)/96 dated 20-5-2003 15 stayed till next ds{;e of hearing.
Notice 1o the concerned patlies with copy of FMiscellaneous
Petition No0.572 of' 2003 to the learned colinsel ‘for the
respondents for comments along thh today’s Cioprt order for -
compliance/report by next date of hejr'ing on 17-6-2003. In.the ~ - -

i i o ¢

‘meantime the respondents are' also régtrained from dispossessing L ' S

the appellant from official accommo ation, under his

till the next-date of hearing. ™ .. RN PO S S
U S TR Y Rasted g

Oceuption, "

B PLC (Service)

AR ©y rAmidd Rl Advacate [ s
. Lo . Supteme Court \E/.V’ e
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It wrll be observed from the above Courr or der the execution of

the removal ‘order dated 20-5-2003 - was suspended -till next date of
,hearmg of the:petition and the respondent-Department was also directed

- to provide comments on the Miscellaneous Petition No.572 of 2003 also -

8.

RN i e At I S g
- L - M ° '

. @

Ly
.+ .- Supreme Court Judgment dated 21-11-2002 and as such the date )
SR “for 1mt1at10n and completlon of the d1sc1p11nary proceedmgs =

""" beécame - reckenat le from the date of the judgment of the ¥

- Supreme Court e 21 11-2002 and . not from the Tribunal' 1
judgment of 16-7-2002 in terms of PLD 1992 SC 549. The’ :
" Tribunal ljudgment became subservient to the order of the :

> . ... at that time. The case was heard on 7-1- 2003 and both'the parties 1rgued
o 'm support of their respectwe posmons

*The respondent-Department have furmshed their, comrnems on

'.Mrscellaneous Petmons Nos: 308 386 404 and 572 -which are
. summarlzed as under S " :

The Tribunal. ]udgment dated  16-7-2002 merged" into the

Supreme Ceurt dsted 21-11-2002.

: The appellant vide his Mlscellaneous petition No.404aof 2003
~-’sought interim injunction restraining the respondent to hold de

novo.proceedings for suspension of the charge-sheet/statement of
allegations issued to the appellant. On the date of hearing of the

miscellaneous petition om:7-5-2003, the PAEG Counsel was busy R .

before the Honourable-:Supreme Court of Pakistan and the

it " ;in 1999 SCMR.

, a (v) Theé. Tribunal has no powers to implement 1ts Judgment under the &

departmental representative had no alternatwe except to refer to

PLD 1992 SC 549 in the light of which the Tribunal Judgmem :
“stood. merged’ to the " Honourable Court judgment 'of &
7.21-11-2002.. The departmental representative also submitted.a ‘3
v copy of the Judg{en‘r of the Honourable Supreme Court reported” ¥

c"."jl;'(m) The Court order dated 75 5 2003 was. recewed by the respondents 2

~ en Zf -5- 2003., when the respondents ‘had already issued” the § -'
L removal from servree order of the appellant on 20-5-2003. °

f

' (1v) -The Trlbunal wrthout 1ssumg any notice to the respondents heard J&
' the Miscellaneous Petition'No.572 of 2003 on 30-5- 2003 and
. arbrtrarr]y stayed exeeutlon of tht removal from service order of W

. the ™ appellant and dlso restrained the respondents  from

drspossessmg the appe cllant from his official " accommodation ,
althbugh there was no appca] betore the Tr rbunal

t 3

o 1921999 PLC (C.S.) 409 and also argued that 3¥
.l;:f;:,the drsc1p1mary roceedings agamst -the petitioner from the date 1
s i '. of tl're Judgment ot the apex Court- were tully competem
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law and thus, the Tnbunal order restrammg the respondents

from’ holdmg de novo enqulry is v1olat1ve of the degment ofthe |
Supremei:Court which held:the field in places of Tribunal’s i
judgment. Even the entertaiiment of ¢ apphcaﬁone» Jor ,f" o
implementation of Tribunal: Judgment involves vxoiatron of &
judgment of the Honourable Supreme Court of Paklstan : ".' r "

”

LT S S S S

1

(vi) The respondents also reterred to case law reported m PLD 1958 ' '; )
SC 104 . P

9. After havmg (.'uetully perused the pomts rarsed in: the above
mentioned miscellancous petitions filed by the learned counsel for the
appellant and comments thereon by the respondent- Dep’trtment the:
“crucial issue to be adjudicated by the Tribunal in the light of: relevant
laws 1s whether the Tribunal is competent, to order implementation of its
‘judgments. At the outset’ it would be relévant to examine the ‘points -

raised. by the respondents in therr cormJnents on the rmscellaneous
petitions as summanzed above -

PN * -
1 . N " T, v . . .
R . Cy ik v

e

¥

e

(1) The respondents hold the vrew that srx months tpCI‘IOd tOr b b
commencement and. comple'tlon of 'the d1scrplmary proceedmgs

- against the agpellant would: start: f rom;the daté:of gudgment ‘of
the! Honourable Supreme Court of Pak1stan dated” 21-11¢ 2002."-""-"

and that after the judgment of ‘fhe apex Court" the Tribumall; - .

: Judgment stood merged i the _judgment of the Honourablep

Supreme Court of ‘Pakistan as per: case~law PLD 1992 SC 549, .
Accordingly, the counsel insisted that the six months period|
reckonable for initiation and completton of ~the, ‘inquiry
ploceedmgs would start with effect from the date.of judgment of ' 1

..
R T AT

the apex Court'on 21-11-2002 and would expire. on 21-5-2003. g
Let us now peruse the-case-law repoued in PLD l1992 SC-549, Jr
‘which has been relied upon by the learned counsel for the
respondent-Department in support of their contention. The - . i

relevam poruon of the case- law quoted above is. reproduced .
below:-- . : o - : R

¥

order passed by the ITO i etroneous insofar as it is plB]lldlClal
to the revenue. The IAC did not have the jurisdiction oI power ;
1o initiate same action in. respec:tL of the orders passed by the L
Appellate Auithorities or ‘the Tnbunal However, as- observed
abhove such power-has now been vested m IAC from the- year. -
1991. "The . CONIroversy js: whethier after the appellate authorlty
has passed the order does the’ order of the: ITO merge. in- it and "
"1IAC cannot. reopen -it under . secuon 66-A’, JAn Co;pus Jurls

Secundum, Volime - 57, at page 1067 words “Merge” and B

| .

“(6) Section-66-A authorises IAC 10 examme and initiate actlon 1t the . . |
!

s

L

“Merger” have been deﬁned as tollows -— e d B ean R
k1] t
. ST A m\eS“e NSy
PLC (Service) - , L o p.mlad A\t‘?":‘{ a\_/b
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-+ “The verb “to merge” has been defined as meanmg to sink or

| dlsappear n somethmg else to be. lost to view or-absorbed into”

'"f‘“'somethmg else, to, become absorbed or -extinguished, to be
v combmed or be swallowed up.

Merger” s detmed generally as ‘the absorptmn of a thing ot

'.',:'; lesser. 1mportance by a greater, whereby the lesser ceases to

.~.-,._-:‘;j'ex1st ‘but the greater 1is - mot incréased, an absorption or

swallowmg up 80" as to mvolve ‘a loss ot 1dent1ty and

. l‘ b Indl\ﬂduahty "

It is well settled prmcrple that on appeal the orrgmal order
. merges in the appellate order. The Commissioner of Income-tax
. v Farookh Chemlcal ‘Industries, 1992 - SCMR 523 it was
‘ebserved: that the order of the ITO upon appeal merged in the
_-order of the' Income Tax Appellate Tribunal. Here the
- assessment order made by ITO was Teopened under section 65

" and a revised assessment was framed which has been set aside -

by the Tribunal. Thus, the:order of the ITO has merged in the A -

order of the Tribunal which holds the field.”
In our view the case-law relied upon by the learned counsel for the
respondent Department -'strengthens” and reinforces the case ‘of the

appellant.The ™ case-law ‘has enunciated and rightly $o that when the| £
ofiginal “ass¢ssment’ order has been changed by the appellate order, the| ‘B
A orrgmal order stood merged with the appellate order. The doctrine of]
. merger as propounded in f‘LD 1992 SC 549 s not apphcable in the '
. present case' as the apex . Court has 1ot changed any dlrectmns contained| .
i in “the- Trrbunal judgment : Had ‘the’ Honourable Supreme Court of|

o "»Pakrstan ;gr}/’en any other d1rect10ns contrary to what was directed in the|
R ’I‘rrbun_

AL dgment and- - |en .to: that” extent the ‘directions of ‘the

hog by the respondent-Department Since  the department initiated
disciplinary proceedings against the appellant with .the isS§uance of
charge-sheet on: 11-4-2003, they flouted the directions of the Tribunal to
initiate and complete the procecdings within a period of six months,

which expired on 15-1-2003 after the issuance of the judgment of the ’
. ‘Tribunal: ‘on 16-7-2002. The respondents still had one month and 24 days|

to initiate” and complete the de novo enquiry after the apex Court verdict

of 21k 1’-2002 The apex Court decrded the case well betore the target
_.date ot 15- 1 2002 o

T e S a '.; : : Attesled ' .
N PRI :_ A .+ Amjad Ali dvoqale
"?A:’:"":."‘;':‘I" ..'. ,',".fn te o '.l Y “‘v““ ) . s .:. . . '...: - N sl’preme Ceu[t ,

(b 2007

. .
+ U

J: 3

: -
R{

ik

-1

A
o

: ",’-‘?;,Honourable Supreme Court of - Paktstan ‘would have prevarled over thoselr &
7l of the Trrbunal Judgment We therefore, strongly feel that since the ‘
Ly *'-Honourabl'e Supreme Court of Pakrstan d1d not. give any dlrecttons
.~ .contrary tor the sthose. contained: in para.7 of the Tribunal judgment, the
-, directions of" the Tnbunal were final and required implementation whole
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' & - () The posmon at (su) above is also not sustainable. The
0 1 K departmental representative, who invariably represents PAEC in
¢ X all drscrphnary cases before the ‘Tribunal and whg is reasonably
E ‘e‘ - - owell- lntorrned about developments in each case, *drd not inform
. "the Trrbunal that show-caus¢: notmerwas already issued;, t0a the
0 g ) . ”appellant on 6-5- 2003 The departmental ‘representauve
r WK - intenfiondlly suppressed the’ ‘truth from the Tr1bunal,. Had he”
¢« ¥ . informed the Tribunal “the" comple joniof the, Court ‘order: of
- 4" '7-5:2003 .perhaps-‘could have been dlfferent 'I’he case-law "'s;i'-. -y
. 1§ - referred by | the respondents .as" reported 1n 1999 SCMR ST S
2l L 819 1999 PLC (C S.):409, Is. also not apphcable in” thrs case ;;__ O
X -y * A The Tribunal judgment as upheld by, the apex Courtiwrrhout any -
1S 3 BT .drrferent directions as contalned in the’ forrner and had attamed 0 q
1€ i , ' nnahty after the exprry of - srx mon}hs on- 15 1 2003 and hence IS
N S " issuance of show-cause notrce to the appellant on 6- 5 2003 was ’ gy
RN A an order coram non judice enjoying no  legal entrty and thus ]
le- & the removal order dated. 20 5-2003 based on it had also no "
(U A _legal significance. The respondem s reliance on the case- law that
: the appeal against show-cause notice is not 1narmarnable Jis not
" E (.onvrrrum, as our view is that continuation' ot drsc1pl1nary
e ‘g proceedrngs against the appellant after the exprry date of 15-1-
DD 2003 .was illegal and that the show-cause notice®and before that | |
he ! \ : the’ 1ssuance ot charge- sheet were measures havmg no torce of’ B H
off 4 law,. i R PR r{" - !
he ‘ L (1ii) The respondents have agarn rmsmterpreted the law' ,The Court R
edl i e ' .order ‘of 7-5-2003 was -against an, order which ‘was, corum non - 'l
ofl & -~ judice based on wrong percept1on tHat the Tribunal Judgment had i
hel B - merged . with .-the Supreme .Court ]udgment ~and’;"as such g
hel ‘T B .drscrplmary proceedmgs agarnst the: appellantd could commence -_l
selg b within a period of. six ‘months frclm the . ddte of . order of the ¥
he| B ° Supreme Court i.e..21- 11 -2002, The departmental representatrve .iz
ms| Bt did not inform the Tribunai about the issuance.of the show-cause . 1?
he! l S notice dated 6-5- 2003 on 7-5- 2003 Ialthongh as mentioned 1n (ii). o 3
Slel & - above, we feel ‘that he knew that such order had already been . {
ed| 4 passed by the department. Since he.did not inform the Tribunal ',
of| ¥ - . about issuance of the show-cause notice on 6-5-2003, we. find: 7.-;;-’
to] 3 y some truth in the allegatrons of the appellant that: issuance of the - [}
B show-cause notice on 6-5-2003 was an afterthought to pre-empt
he| & the etfectiveness/consequences of the Court order of 7-5-2003." ® j
wsl ¥ - Siimilarly, there was no [usulreatron for the -issuance of the Y
lJCl o removal from  scrvice ofder” on 20-5- 2003,; ¢specially wher *
cer| B vide Churt order of 7-5-2003, the respondents were restrained 1
X from rssumg any adverse ortders agarnst the appellam against the :
| i next date - of. hearmg. Hence. again. the respondents have ‘o
} ti ‘ taken “‘shelter under, the ahbr of recet::‘ng , A' Ei
E HA % £ . h T " (] %
i : PL( (Semce) » .‘ B ?&gs“’;eé‘ﬁiﬁm\_g_ , _ t
wid e T R S 3“?‘ o vita R 2t L
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i - P of 7 5-2003 on 2.1 5 2003 i.e. the day after the 1mpugned order j'-";-
1o ‘;f* ~of"; removal ‘wag . 1ssued on 20- 5-2003 The -departmental.

; representatwe must have’ mtormed the respondents about the
arguments Ton | the rmscellaneous petition on 7-5-2003 and

s reactlon o“r the Tribunal thereon. Moreover, the learned counsel
tor; - the appellant produced postal receipt dated 14-5- 2003
cshowmg dispatch of the Court order, dated 7 25-2003 to the
respondents The departmental representative also accepted the
_ réceipt of the Court order, although he did not indicate the date
of receipt of the order. We do not believe that it has taken 7
days for the Court order to reach from the post office to PAEC
Office while both being located in Islamabad. The point rarsed
(m) above is, theretore not convmcrng and lacks jurisdiction.

a0
e s e e me——eee
FUEVEN I d

(iv) The -issue at- (src) above is not relevant. The Tribunal® was

L. % w7 :considering - Ahe: question of - its™ jurisdiction to ensure

L | 1mplementatron og it§ Judgments 'The original appeal of.the
appellant ‘No. IOlsK)(CE) of 2001 against his removal from
s¢rv1ce was still pendmg 1mplementatron as directed by Tribunal = 4@
]udgment dated 1§ -7- 2002. and upheld by Honourable Supreme E
" Eaurt: Judgment Ldated .21-11- 2002 ‘Hence. we heard the ;
- agortment’ ot mrscellaneous petrtlons filed by the appellant in*'%

' Icontmna’uon of {i$. appeal referred to aboye..The appeliant - ° £
remarned aggrlev ed and his terms and- conditions still remained &

- adversely attected by non-lmplernentatron ‘of the Tribunal ;
| : ludgment - - s 1

- -

b (v) The case- law PLD 1958 SC 104 referred by lhe Departmcm 15
~ 7 not applrcable in the present case. In fact it supports the case of

the appellant. The relevam portion of the case- law is reproduced
below --- :

“Where the legrslature clothes an order with finality, it always &
_assurhes that the order which' it declares to be final is within the 3§
powers ot the authorrty makmg it, and no party can plead as 4

o fmal an order made in excess of the powers of the authorny .

oy makmg 1t in the: eye of the law such order bemg void and non- '
exrstent “And if on the basrs of a void order subsequent orders

_ have been passed erther by the same authorrty or by. other 3

L authormes the Yvhole series of such orders, together with ‘the 4
oo superstructure of rights and obligations burlt upon them, must,*
unless some . stat’ute or prmcrple of .law recogmzmg ‘as legal the .1

3 changed posmon of the: pardes is in operatron fall to the ground
becanse such. orders ‘have as: little legal foundauon as the void ]

_ order on which they are founded. On this view the‘orders made

SR by the 1Rehzrbrlrrauon "Board and . the Central Governnient ;

o 1 . .\

- N
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" the judgment in letter and spirit.=In the event of the department not
~complying with the directions contained in a particular judgment after
having cxhaustéd the legal remedigs. ayailable, the department has nof.

other alternative except to implement the- judgment in the interest of the| -
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- refusing to | 5. -Which ‘wer the
of the’ Deputy ‘Custodian’s- order: which “was in- éx¢ess: of his'
jurisdiction’_were -yoid and not final within thé; meahing :of .

-1

section ~13-B, of the:-Rehabilitation-. di,iﬁéﬁpe ; afd“if was the: -

¢ <

Rehabilitation Comimissioner’s® order-|directing ¢jectment_of -the- ¥

et
1)'.> T

T

resporidents that became final iclaw.} -7

W The nbn-irnp'iémgnta{ion. ~of . the: :‘;».Tr'ibuhél"‘._‘jﬁd‘gr’n'efn{'i within «, the| . ;
- stipulated period of six months: flouted the directions'as préscribed

1 3 .

therein. HeuCe the charge-sheet, show-cause siotice and theremoval|-

order issued after the expiry of the prescribed period. of six months: are Gl

void and non‘existent and they have no legal value as enunciated in thej-

case-law reproduced above. The Case-law

. ifi¢ our'view - does ot}

§  strengthen the department’s cause, it .provides, juistification to the tase of}
g  the appellant. ' ‘ e AR T
| i ¥

' LR M
yEE A T A

eject the respondents. -which ‘were based om that part -

........

.
!

]

10. Let us now examine section 4 of the Service - Tribunals Act; .

1973, stipulates as under:--- - , T

-4,

.. .o ":.‘ \'l R - " ;:
Appeals to Tribunals.-=- (1)-Any civil servaht aggrieved by any,

E

order whether original or appellaf(é, ‘made by a,ﬂ_,depa}rt_x_x:quental,~
authority in respect of any of the-terms and conditions of his .
service: may, within thirty days of the communication of such ;

i

4

ordér to*him or withinsix /months of the- establishment-of .the' s

appropriate Tribunal, which€ver is later, prefer an appeal to the
Tribunal.” E s 3

The spirit underlying’ section 4 "is that a civil-segvém'whosé. terms and| o

conditions have been adversely affected by 4n’original or appellate order
may approach the Tribunal'for redressal of: his grievance subject to. the

conditions as laid down therein. Once a judgment is issued.in favaur-of a}

-authority in’ question stand addressed to the extentas. ordained ‘i the
judgment concerned.

“civil servant, his terms and conditions as infringed :py ‘an‘order p,fj"me*l;l;

declined, there is fio escape route for the department butito implement

There is, therefore, o denying the fact that'if the} - .
‘judgment is not implemented and leave to,-appeal :is eithier not filed or{

supremacy of the rule of law. _ :

11. It ‘would be appropriate ‘10 .,exaﬁliné ‘the ‘ke;.'y'. iiig?,edié_ﬁce of

j. Tribunal judgment dated. 16-7-2002 aqgjjﬁondgir'éb,Le Supréme Court'of.

- Pakistan judgént, aatéa.zl‘-u--zq@z.; e

| , Nll’,s"Bﬁ t Z_ﬁ'&-‘.’;{; " - '.:".'"' .

A"..‘.~
e
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months from the date of the'order. The respondents were also directed to{
", get the civil suit as well as-criminal case; adjourned sine die. The

. Court upheld the Tribunal judgment in its entirety vide its judgment
- dated- 21:11-2002 and reproduced in para.3 above. The apex Court
- dismissed the petition filed by the respondent-Department against. the
“ Tribunal Judgment Wlthout any overriding directions. Resultantly; the
- ¢ Tribunal . Judgment became i fully operational and remained intact and

L reqmred fo be 1mp1emented by the respondent Department m 1ts
‘«... elltll'ety ’ ne LR oo . N

Court, Judgjnegt dated' 2e1-lrl 2002? As per drrectlons ot ‘the Tribunal

. complete the inquiry- proceedmgs within a-period -of six months i.e. by
151 2003 +The’ department ‘did. not take .any’action on the: d1rect10ns
- contained. in the Tribumal. Igudgment until 11-4-2003 Jnuch after their

appellant. Qur iconsidered view is that the respondent Department failed
“to comply with the directions as contained in the above reterredJ
judgments of the Tribunal and the Supreme Court of Pakistan. T hey '
‘should have unmedlately initiated action against the ‘appellant when their

.department s faﬂure to do so holds them' culpable and responsible for

- violating ene: ot the key and cruc:1al dlrectlons contamed in the Trlbunal
. Judgment

E o \hi R ::,. : V;' -..' - : .““ o ’."' )
B 14 It would net be out of place to’ refer to sectlon 5 of the Servrce |
. -TrlbunaLs Act,,1973 Wthh reads -as under -~

© .. C¥VIL'SERVICES

he mam cornponents o:t the Trrbunal’s Judgment, dated

16 7 2002 are contamed in para 7-thereof-as reproduced in para.2 of this{
~»"order The, Tribunal had set aside -the- removal order of the appellant .
- dated 4- 1-2001 and remstated him in service on-the same - ;position which| -

he held before his- removal, The- réspondents were requrred to initiate

fresh inquiry proceédmgs against the appellant w1th1n a period of six

appellant was te become entitled to'back-benefits, if the inquiry was not
conducted and completed within six'months. These are the unambiguous
ditections tontdined in the Tribunal judgment. The Honourable Supreme

13 What happened ait?r the 1ssuance of the Honourable Supreme

]udgment, *the ;respondent~lDepart1nent ~was 'required; tos, 1mtrate and

petition against-the 1mpugned Tribunal judgment was dismissed by the
apex Court on 21-11 -2002 when they issued charge-sheet to the

petltron was turned down by the apex Court on 21-11-2002 and should

‘have -completed the d1s01p1mary proceedings . by the target date of| . |

B5-1 2003 1o meet the'legal requirements of the Tribunal judgment. The

V
."

o P “5 Powers of Trrbunals -cs (1) A Tribunal may, on appeal confrrm
. 5 e set asuie, vary oL rﬁoouy the order -appealed agamst

(2) A Tnbunal shall for. the’ purpoSe ‘of decidig any - appeal ‘be
deemed to: be a Cwu Conrt and shall have the same POWers as

N

£x .
. . * . S e : . N ' ! ‘. .
¥ N . o .

<
N
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(a)

- (b)
" . (©)

15,

. it would -be- pertinent to refer to the case- law.. -reported . in’ 1989 PLC;‘

(CS)3

(8)

y j | PLC(Service)

- ) . . L ¢ .

ey

T 'crvfr_; SEKyreEs

‘ : .
1 {g T

are *vested in such Court under the Code ot C1v11 Procedure
1908 (Act V of 1908), mcludmg the powers of--%

entorcmg the attendance oi any ‘pérson and exarmmng hrm on‘

Oclth t' . {x . :
com.pelliug :the production of 'documents; and . e

issuing commission for 1h‘e examination of\- witnesses: and
doeuments " ; e

I‘:!l,

To reinforce the spirit underhmng the section reterred to above,

98, the relevam portron of which:-is: read as under T

“From these prov1srons it is abundantly clear that the Trrbunal' S
shall be deemed to be a Civil Court. for ‘the purpose of demdmg‘ S
an appeal and shal have the. sarie, powers as are vestéd j in’ such'f"'
* Court under the Cpde’ of Civil Preeedure 1908 Ceitain p pewers_" R
have specmcalry ‘been” mentloned, .but they do not derogate'..._i;'-'.;:-;b
anythmg from the generalfrty of the prov1srons nnmed1ateLy'5 S
precedmg in the enacting part ot subsecuons Whlch are clearly' SRS
suggestive of the fact that the. Tribunal’s power:s for: decrdmg an.
appeal are commensurate w1th 'the : Civil Court s powers: for .

decrslon of matters before 1{ The proceedmgs on apphcatron for

execution or 1rnplementauon of 'thé Tribunal’s orders are
undoubtedly one of the steps in the, proceedmgs of the main

appeal. Therefore, what tollows is that the Tribunal has got the
same powers as are vested in the Civil Court under the Code of

Civil Procedure, not only for the purpose of deciding" an appeal,

but also for the consequential purpose of dec1dmg the petmon
fer: unplementatrou of.its orders. ~

It s extremely- difticult to belleve that - the Leg1slature yvhrle '

conierrmg overwhelmrng Vast and exclusl\(w powers oi dec1dmg
an appeal, * did " not .intend to" best

appeal.”Any other interpretation ofl these: provrsrons would lead

us to-a ridiculous result. We are. not prepared to belfeve that the L
Legislature avoided the.. conterment of power of - execunon of 1o
orders, thereby rendermg the entlre proceedmgs’m an. appeal PR
-under section 4. of ‘the” Act only. an. exercise in futrhty If the
- Tribunal do not have the powers 0. get its. order execuied, all © .

proceedmgs before it will be nothmg more than wastage of time,

and the Legrslature could;, by no ‘means, be taken 1o have )
mtended any such result. We are thus constramed to Hald that

the powers conferred by section 5(2) of the- Act on ‘the Tnbunal
inter alla,

its order.”

the powers, iof %
implementation of the orders passed by 1t m fina{ drsposal of that -

L. N . . -
L T e .
B et evra T AP

include the orders of exccutlon and lmplcmcmatlon Of




LT T i SRy wr| -
. .. o
B

ST
'Af 197’2::.

S Y S
i . NN O R AN .- ——o—
T e, K R 1f A‘\‘ei‘h% ;\6‘4“\“"‘\8 Nt

‘ ' Pé“\::;eme outt -

. CIVIL SERVICES

Jx- T . 1;6;;' ‘Siﬁﬁlarlgr thﬁ positiop feéarfifing implémentationl'fot; the jljdgrnent |
» = of the Tribunal has been made very clearly in- PLD 1996 SC (AJ&K) 29,

| 'I"he‘fg:i‘e\"m%.?ort'ion is as unfler:-- - - ' .

. () Jurisdiction--- | b

: ~--Where jug:._i_s'di'c;i.on was L:onferred on Courl or Tribunal to

{70 - pass an order; power to have that brdcr.. implemented was
- ... implicit in that jurisdiction.” ~ S

. 'Thél'samq views are echcjéé By Justice (R) Fazal Karim in his book

“Actess to Justice in Pakistan” under Chapter 29 - Execution of

. Decrees,’ which is reproduced below verbatim:--
. + PN .:" . o .

". “Preliminary ‘" ¢ . - '~ .
K

.f‘{ 1UAS lqng.aagd. as 1872 thePrlvy Coun‘bil observ"ed that “the
R a0 difficulties of ‘a litigant in India begin when he has dbtained a
SRR “decree. This obsery

dtion ‘is as true todAy as-it was in 1872. The
ifficultiés lies in-what has been described as the
_ > ‘natyral “desire’ of ﬁhé judgment-debtor to avoid the decree or
- LwhHat; mayxbe‘qe‘,s‘»qri{pgd‘ as lack of law-abiding motives to obey -

" Court.decrees. The ;Privy Council’s observation contains both a

B challenge and a warning. It is a challenge because .the task of
© . 3. executing a decree is a daunting task and requires firmness and
. the: will to see that the laws are obeyed. In. perﬁ;rming this
i - function, the Court is enforcing the Constitution, Article 52)

' ;'i-"i“fO‘bediénce to the Constitution and .law is the inviolable

. obligation of; Every citizen.” 1t is a warning-because when a

. decree "has"been passed, the stage for. the use of ‘the coercive
- power” of "the State’ has arrived and failure of the Court to
: . : --effectively: use -that power .is failure of the State to. enforce its
S laws’ and the judgments and decrees of its Courts -and. that is’
o .~,~?_;,'oiby,iou31,_:y a very strong thing. A decree is the result of a hard-.
- - fought -forensic ‘battle, invariably, ‘extending over a period’ of
., Years and without - the decree-holder being able to realise the : -
ftuits of the decree, it is no more than a piece ‘of paper: “It is a .

- matter-of conimon knowledge that too many obstaclés are put by

~ the "judgment-debtor to-the execution of tie decree taking
© . advaptage of the provisions of section'47, Order XXI, rules 58.
. 10.63 and Order XXI, rules 97 to 103, C.P.C. The*Court must,
.. therefore, 'try to, alleviate the miseries of.a decree-holder by at”

: 7 least . discouraging ‘bbjection petitions . for which :'there is no

7. . provision in'the ‘Code of ‘Civil. Procedure”. There is, in these

‘Atl';lnétt_er‘giii_.no..'s‘ét)pe for the exercise of any inherent power....
S '::ff‘}'yh'er@‘thc’qugisl'athre has '‘made specific provisions to meet a
© ‘‘particular contingency- it is -not need or proper to entertain a
%, 7 cause under the inherent.powers of the Court. The. consideration

i
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of any hardshrp to the objector in case of his drspossessmn 1s of
no unportance There are certain hardshlps which carmot be
avoided in judicial proceedmgs Thé. hardships of the’ decree-
holder to which the Prlvy Councrl reterred -as-far back as 1872 is
one of those dltﬁcultres ERL e .

l(l

specrhcally provided.”

4Tt is settled prmcrple of law" that rf law expressly reqinres az?‘. a8
thing to.be done ina partrcular manner it, ought to be. done i
that manner or not -at all! In ‘expréss’ provisions. “of " [aw: .
' theretore excluded any othdr mode or domg the act whrch 1s fiot.

e

2 S judgment in the mamrer as prescrrbed therem ‘

Z C . 18. Apart 1rom the above case-laws, we may also reter to seetlon

: B 151 of Civil . Procedure Code which should be read in comuncuon with

y | ‘; section 5 of the Service Tribunals Act 1973, as reproduced above. The

., R section 151 ot Civil Procedure Code i 1s as under:-- .

- “151. Savmg of inherent powers ot Court.--- Nothmg in thls Code .
. shall be, deemed to limit or. othgrwise affect the inherent

s power of-the Court to make such orders as may be necessary for

) . the ends of justice or to prevent abuse ot the process of the

e I © Court.” R * . o e

& S The mterpretauon of the above secuon would mean that ‘the mherent

" - _power of the Civil Court to do right and undo 'wrong are preserved and| -
0 2% kept intact by section 151 It would mean that ‘where a- 1aw confersL'
.ts  jurisdiction, it also grants powers. of domg all such. acts as are of| -~
'S § legitimate and are necessary for its execuuon Thus, in our view.the

d- ¥ Tribunal has powers to execute’ its own Judgments as thls rpower _ﬂows
of . % from the jurisdiction itself. . . ;- B
hz ', " 19. Despite clear-cut orders and ‘case-laws avarlable in the field,

there is a confusion whether the Tribunal can implement its Judgments or

2
\
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1. Tt would also be appropnate 10" refLr to" case-law reported m';.' ;
}99’7 PLC (C. S.) 929, Wthh is as-under:-- ‘ .:.f e n, e '::._

et ey - s o

~

ng JE 7Ol As elsewhere discussed in this ordér, we feelethat Judgmen*sA
53 X announced in-favour of the civil servants, if not rmp)ememed as per
st A directions contained thérein, the terms and conditions of service df such
a B civil servants remam in limbo and redressal is not provrded to such civil
o | oservants even after having obtained Javourable verdicts on their appeals.
e A We str ongly teel that this cannot be the intention of the framers of the

§ law. The laws apart trom other faciors are made (o, balance societal
; a ] i: Interests apart from cnsurmg supremacy of the rule of law which are not

. a | Scrved ir the Tribunal fails 10 implement its judgment. The departments

on N S0MC time drag their feet' and thus, -prolong the agony and frustration of -

the appellants by not 1mplementmg such Judgments m the prescrxbed

. PLC(Svmn) - | S Mtested | ,‘jn{zl A"*j‘_;
C : . Am-adkl Advotate . S

el = . - : .,ourl W
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. manner..,Qur :Vview is- that'-the Service .Tribunal has thd power to

'« . impliément its’ OWR _judgients as powers ' of execution flows from

jufisdictioil-aﬂd the requisité powers are inherent from- four, corners of

the case-laws,section 5 of the Service Tribunals Act, 1973 and relevant|

, proﬁ\/ision oftheCodeowaﬂ Procedure, 1908 and opinion of the legal
. experts.on this keydssie: . .7 o ' L

10, Tit view 'of what has been critically evaluated above, we find nol

justification for:issuance of the order, dated 20-5-2003, which is coram
" non ‘judice; and flouts the directions contained m the Tribunal judgment

dated 16-7-2002 and apex Court judgment dated 21-11-2002 |

~-_entity and grossly violates directions ‘contained in the Tribunal judgment

* which ‘has retained finality does ‘not hold the :field and the appellant
stands reinstated as aiready ordered by the. respondent-Department vide

.-, order dated 22-1-2003 with back-benefits. To avoid any confusion in the
© . .. » implementation *of the, Tribunal judgment, the .remioval from service
. order of the appellant dated 20-5-2003 is set aside being of no legal value

..+ and significance. The respondent-Department- is also directed to ensure

Accordingly, the impugned order .\dated 20-5-2003 which has no legal

"t implémentation of this -oxfder' within a ‘period of three ‘months and

., 22nd April, 2004, ‘The, respondents are also. directed to pursue the civil
- and c:mnmal‘ pro‘ceeding'sfqia.se tiled against the appéllant in the relevant

i ’ N "y

. Gourt of . law: and, take action-on its verdict/findings as and when

o 2Q 'Th'e"éb‘O'i}'e- 31’7dé‘r' ~collectively disposes of the Miscellaneous
Petitions: Nos.308 of 2003, 386 of 2003, 404 of 2003 and '5‘72 ot 2003,

2’.7f :,f Parties be informed.
H.B:T./32/FST i

Appeals allowed accordingly.

" 2007PL'C(C.S.)974
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