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astonlshmg to note that the same enqurry also conducted ln ‘sli

- slipshod manners and declared me guilty of the charges

- 8. Thereafter, the Commandant FRP KP, Peshawar neither issued 1w
Show Cause Notice nor given me an opportunrty of pe_rsonal hearing, |
in the light of natural justice was not.provided to me and-ponished
harshly. me by issuing the 'impugned order, wherein'| Was_discharged -
from setvice vide order No. 434-39/PA dated 28.08.2020,

, al. The |mpugned order passed by the Commandant FRP KP Peshawar-
is injustice, harshy arbitrarily and agalnst the law rules.
b.‘ A one sided enqurry has been conducted against me on malified, as’
no chance for defence offered by the enquiry officer/committee or by
- the competent authorrty, during the course of enquiry. "
C. It is pertinent to mentioned here that on promotron I was transferred
to Traffic Peshawar and subsequently my pay was attached with the
- office of the District Police Officer Chitral and | was retained m,FRP.
d. Accordlng to ESTA-CODE-2011 Section-7A (REVIS!ON) |
(2) If, in the light of the frndrngs in the proceedmgs taken agamst the
. Government servant in terms of rule 8(A), the borrowing authority is
of the opinion that any penalty should be |mposed on hrm it shall .~
: transmrt to the Iendlng authorlty the record of the proceedings and .'
thereupon the lendlng authority shall take action prescrlbed in these
rules. S
"e. According to E & D Rules-2011 Section-16 Sub-Section (2):- |
(2) If,.in the light of findings of the proceedings taken against the -
accused in terms of sub rules (1), the borrowing organiiati'on is.'of the
opinion that a penalty may have to be imp‘osed on him, it shall'
transmit the record of the proceedlngs to the lendlng organlzatron .
and the competent authority - in- the lendlng orgamzatron shall
thereupon take action against the accused under rules 14

That | innocent and belongs to a poor family and-as belng the only -
bread earner for my kids and allrng/aged parents as well.

: Prayers:‘-

Keeping in view aforementioned facts and submission it is,'
therefore 'requested that the instant appeal may kindly be accepted and l"may

kmd!y be reinstated in service with all back beneﬂts please 1 shall be prayed

for your Iong Ilfe and prosperlty B

/

Your's Obedi

Oﬂ
(Fa /
Ex—Stenographer FRP HQrs o

R gn WP A



KHYBER PAKHTUNKHWA S'ERVICE TRIBUNAL, PESHAWAR

BEFORE: KALIM ARSHAD KHAN ... CHAIRMAN
MUHAMMAD AKBAR KHAN ... MEMBER (Executive)

Service Appeal No.2040/2023

Date of presentation of Appeal............... 11.10.2023

Date of Hearing.................cooiiiiii 10.05.2024
Date of(Decision ................................ 10.05.2024

- Abdul -Wahab S/O Wakeel Akbar, Ex-Constable R/O Cast Mula
Khel, Tapa Qutab Khel, Mazari Ghari, P/o Ghaljo Tehsil Upper
District Orakzai vvvveeenen... eeeneecentrreerenrreenne (Appellant)

. Government of Khyber Pakhtunkhwa through Secretary Home &
Tribal Affairs, Civil Secretariat Peshawar.

The Inspector General of Police, Khyber Pakhtunkhwa, Peshawar.
The Regional Police Officer, Kohat Region, Kohat.

The District Police Officer, District Orakzai, Orakzai Headquarter,
C HAaNGU . et (Respondents)

LS N

Present: ,
Mr. Muhammad Ilyas Orakzai, Advocate ..................For the appellant
Mr. Asitf Masood Ali Shah, Deputy District Attorney....For respondents

ooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

- APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974
AGAINST THE IMPUGNED ORDER NO.278/EC/OASI
DATED 28.12.2020 OF RESPONDENT NO.4 AS WELL
AS AGAINST THE APPELLATE ORDER NO.9915-16/EC <
KOHAT DATED 14.09.2023 OF RESPONDENT NO.3,
WHEREBY THE APPEAL OF THE APPELLANT WAS
DISMISSED AND UPHELD THE ORDER OF
RESPONDENT NO.4.

JUDGMENT
KALIM ARSHAD KHAN, CHAIRMAN: Brief facts of the case

are that appellant was initially appointed in the Levy Force of District

th

Orakzal as Sepoy in the year 2005; that after 257 Constitutional

Page 1

Amendment, Khasadar Force was absorbed in the Khyber
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1 10.43.2024 by Division:
Khai, Member Executive,

Pakhtunkhwa Police F orce, accordingly, the appellant’s services were
also absorbed in the Khyber Pakhtunkhwa Police; that while serving

in the Police Department, FIR No.888 dated 12.06.2019 was

registered under Section 302/324/337-D/’452/34 PPC, Police Station,

MRS, District Kohat; thgt the appellant allegedly surrendered himself
before the law, whereby, he was convicted in thé said FIR by the trial
court, which conviction was :challenged before the PeshaWar High
Court, Peshawar, aI;d the Peshawar High 0Court vide judgment dated
07.06.2023, ac&uitted the appellant; that after acquittal, he was |
released from jail on 22.06.2023 and aéproached the office for

assumption of duty but there he received the impugned dismissal

order dated 28.12.2020.

2. Feeling aggl'iéved, he filed departmental” appeal on

_24.07.2023, which was tejected on 14.09.2023. Therefore, the

appellant filed the instant service appeal.

3. On receipt of the appeal and its admission to full hearing, the

respondents were summoned. Respondents put . appearance- and

contested the appeal by filing written reply raising therein numerous
legal and factual objeétiohs. The defense setup was a total denial of

tlﬁe claim of the appellant.

4. We have heard learned counsel for the appellant and learned

Deputy District Attorn'ey for respondents.
S. The learned counsel for the appellant reiterated the facts and

grounds detailed in the memo and grounds of the appeal while the
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far Pokbebbiva drough
i0.03 Yvision

Executive,

learned Deputy District Attorney controverted the same by
supporting the impugned order(s).

6. Perusal of record shows that appellant was sérving in the

- Police Department when an FIR No.888 dated 12.06.2019 was -

registered against him under Sections 302/324/337-D/452/34 PPC,
Police Station, MRS, District Kohat. Accordingly, he Qas fried and
the Trial Court (The Additional Sessions Judg'e-III Kohat) convicted
him in the said FIR vide .order dated 21.12.2020. The conviction

order of the Trial Court was challenged by the appellant before the

‘Peshawar High Court, Peshawar and the Peshawar High “Court,

Péshawar vid('a order dated 07.06.2023, acquitted the appellant.
HoWeve‘i', the District Police O'fﬁcer, Orakzai vide impugned ‘order
28.12.2023 had dismissed the appellant from service.

7. The impugned order dated 28.12.2023 shows that th.e
appellant has been di3111issed only on the basis of the FiR lodged -
a‘gainst the appellant. The appellant has énﬁexed the judgment of the
Peshawar High Court, Peshawar regarding his acquittal. Record
shows that no inquiry had been conducted in the matter. He h!ad also
not been not asked to prove his innocehce regarding his ‘alleged
misconduct. Even admittedly no show cause notice was issued aftét’
the alleged inquiry. The record is siléntl in respect of proper inquiry,

show cause notice, which shows that no proper inquiry was

conducted and all the proceedings were done against the rules,

Appellant was not afforded an opportunity. of cross examination or

oo

. - ! - . - . -
even personal hearing as is requireduider rules rendering the entire

" R .
v 1 . ¢
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*Autcizen Shali®

depcn'tmental action fruitless and constlammg the Tnbuna} to 1em1t

the matter back to the Competent Authority to conduct proper

-

\

inquiry. ' .

eyt
Vi

8.’_ Keeping in view fiwe entire record, we are left with no 6ption
but to acc'épt .tl%is appeél and by setting aside the impugned orders
and reinstating the appellant for the purpose of proper inquiry to be
conducted within 90 days of the receipt of this judgment._Needless to
h%ention t_hat the appellant shall be duly associated with the inquiry
procee;dings, providing him opportunity of cross examinatio_fl and

then proceeding and concluding the same in accordance with law and

rules. The issue of back benetits shall be subject to the outcome of

de-novo inquiry. Consign.

9. Pronounced in open Court at Peshawar and given under our

hands and the seal of the Tribunal on this 10" day of May, 2024.

KALIM ARSHAD KHAN

. Chairman
MUHAMMAD AKBAR/KH AN

Member (Executive)

v




10.01.2024 1.  Junior to counsel for the appellant present. Mr. Habib

AnWar, Additional Advocate General for the fespondehts present.

2. Reply/comments on behalf of tespondents submitted
through office on 05.01.2024 which is p}acéd on file. Copy of the
same handed.over to junior of learned counsel for the appellant. To

‘.\éo ~ come up for arguments on 10.05.2024 before D.B. P.P given to the

parties. -

(Muhammad Akbar Khan) "
S.A #.2040/2023 Member (E)

" ORDER | S
10"*’"’%‘?? 2024 1.  Learned counsel for the appellant present.. Mr. Asif

Masood ‘Ali Shah, Deputy District Attorney for the respondents
present.

2. Vide our detailed judgment of today placed on file, we are
leﬁ- vﬁth no option but to accept this appeal and by setting aside
the impugned orders and reinstating the appellant for the purpose
of prolper inquiry to be conducted within 90 days of the receipt of
the judgment. Needless to mention that the appellant shall be
duly associated with the inquiry p»roceedings, providing him
opportunity of cross examination and then proceeding and
concluding the same in accordance with law and rules. The issue
of baék benefits shall be subject to the outcome of de-novo.
inquiry. Costs shall follow the e;/ent. Consign.

3. Pronounced in open Court at Peshawar and given-under

our hands and the seal of the Tribunal on this | 0" day of May,

2024.

i / AN R
(Muhammad ARbar Lhard . (Kalim Arshad Khan)
Bpdcazem Shah* Membel‘ (E) - -}' . ";' S Ch?il’lnan




S

27" Nov.2023 - 0l.: Counsel for the appellant present. Mr. Anwar.

Habib, Addl. Advocate General  for the responder_;.t's'.l‘“

present.
@h\ A - 02. Reply/comments on behalf of the respondents
\@S%}iﬁ'}‘/‘f _ not submitted. Learned AAG requested for some time. - -
L M uipg :

Granted. To come up for reply/comments on 19.12.2023

before the S.B. Parcha Peshi given to the parties.

 ._{  o . . | | , (Faree&l‘z‘fﬂ)
' ‘ Member(E)

*Fazle Subhan, P.S*

19‘h Dec. 2023 01. Junior to counsel for the appellant present. Mr. '.
- Asif Masood Ali Shah,"DDA for the respondents. .:

present.

02. Reply/comments on benalf of the respondents -
not submitted. [Learned DDA requested for time (o
contact  the respondents  for  submission of s
reply/comments.  Granted. To ~ come up | fqr."

reply/comments on 10.01.2024 before the S.B. Parcha

- (FAREEHA PAUL)
Member (E)

Peshi given to the parties.

*1azle Subhan, P.S*
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The appeal of M. Abdul Wahab presenied today

for

Hyas Ovakzar Advocate. T is ixed

before Single Bench at Peshaver o
Parcha Peshar is given 3 1the conrsel ke thed
= t
3
]
Bv the urder of Chairraan
H
RECGISTRAR :

01.  lcarned counscl for the appellant present
Preliminary arguments heard. :
¢

appeal 1
i

02.  Points raised nced consideration. The
admitied for regular hearing subjeet to all just and’

I
legal objections by the other side. The appeitant i<

dirccted to deposit sceurity  fece within ten days:
|
Therealter respondents be summoned through TCS,

the expensces of which be deposited by the appellant

. . - . '
within three days. To come up for reply/comments on

.

hetore S.B. PP given o lezried

27-11-22

counscl for the appellant.

(Muhammad Alkbar Khans
Member (1)
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KHYBER PAKHTUNKHWA SERVICES TRIBUNAL, PESHAWAR

Whether copies of comments/reply/rejoinder provided to opposite party? On |

CHECK LIST
Abdul Wahab “YVersus  Govt of KPK & others
e Appellant Respondents

] CONTENTS ' YES | NO |
NO
1. | This petition has been presented by: Muhammad llyas Orakzai Advocate Supreme Court |
2. | Whether Counsel/Appeliant/Respondent/Deponent have signed the requisite documents'? N
3. | Whether appeal is within time? N

[ 4. | Whether the enactment under which the appeal is filed mentioned? - v

5. | Whether the enactment under which the appeal is filed is correct? v .
6. | Whether affidavit is appended? v d
7. | Whether affidavit is duly attested by competent Oath Commmsnoner” N -
8. | Whether appeal/annexures are properly paged? \

- ['9. [ Whether certificate regarding filing any earlier appeal on the subject, furnished? V.
10. | Whether annexures are legible? \
11. | Whether annexures are attested?
12. | Whether copies of annexures are readable/clear? K !
13. | Whether copy of appeal is delivered to AG/DAG? K L
14. | Whether Power of Attorney of the Counsel engaged is attested and signed by N

petitioner/appellant/respondents?

15. | Whether numbers of referred cases given are correct? . v
16. | Whether appeal contains cuttingfoverwriting? X
17. | Whether list of books has been provided at the end of the appeal? vV
18. | Whether case relate to this court? \
19. | Whether requisite number of spare copies attached? N
20. | Whether complete spare copy is filed in separate file cover?- \

- 21. | Whether addresses of parties given are complete? - N
22. | Whether index filed? v
23. | Whether index is correct? \
24. | Whether Security and Process Fee deposited? On -
25. | Whether in view of Khyber Pakhtunkhwa Service Tribunal Rules 1974 Rule 11, notuce along|{

with copy of appeal and annexures has been sent to respondents? On

26. | Whether copies of comments/reply/rejoinder submitted? On
27.

It is certified that formalities/documentation as required in the above table have been fulfilled.

Name:- Muhammad llyas Orakzai, ASC

SlgnatureQ———”’%‘:_:”"\’ 7
Dated:- %—05' Jo 23
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BEFORE TI'IE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL

PESHAWAR
. . | SOA;\%;‘_‘LED
| | | P
Service Appeal No:- 2ol mn | (peshawar
AbdulWahab ~ “Wevsus  Govtof KPK&others
R Appellant R Respondents’
B AR LS EaE AR RS
INDEX
S_# Description of the Documents - ‘Annex | Pages
1. | Grounds of Serviée Appeal R \o* I-B
2. Aﬁ‘davit o | R 7-
=. | Addresses of partzes T o |8
1 4. Copy ofAbsorptton Notzf catzon | | A" |00
s Copy of FIR B | g |12

o. |Copy of the ]ua’gmem‘ dated 07/06/2023 of| ¢t |13

Peshawar H lgh Court |
#. | Copy of dzsmzssal order - | “D* |3B
2. | Copyof appeal and order dated 1 4/09/2023 “E 37-35, |
19 Wakalat Nama : ' | - 40
Dated:- 23/09/2023 o - A%%

“Through:- o —
' Muhammad Ilyas Orakzai
Advocate Supreme Court
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL,

- PESHAWAR e Kg\r: Pt hmkhwa
, : . ' Biary No gagé '
- Service Appeal Nu:- Z&QQ/ 21]23 B : bas d,LL//o/JEZ_g

fAbduI Wahab S/o Wakeel Akbar, Ex- Constable R/o Cast Mula Khel, Tapa

Qutab Khel Mazari Ghari, P/o Ghaljo Tehsil Upper District Orakzai.
.......... Appel|ant

1. Government of Khyber Pakhtunkhwa through Secretary Home &
~ Tribal Affairs, Civil Secretariat, Peshawar. .

2. The lnspector General of Police,.Khyber Pakhtunkhwa, Peshawar.
3. | The Regional Police Officer, Kohat Region, Kohat.

4. The District Pollce Off cer, District Orakzat QOrakzai Headquarter
- Hangu. |
P e Respondents |
}¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢

"CAPPEAL UNDER SECTION 4 OF THE KHYBER PAKHTUNKHWA

~SERVICES TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED

ORDER NO 278/EC/OASI DATED 28/ 12/2020 OF

RESPONDENT NO 4 AS WELL AS AGAINST THE APPELLATE

.ORDER NO 0915-16/EC KOHAT DATED 14/09/2023 OF

RESPONDENT NO 3, WHEREBY THE APPEAL OF __THE

'APPELLANT WAS DISMISSED AND UPHELD THE ORDER OF

| RESPONDENT NO 4.

Respectfully Sheweth:-



That the appellant was joined the Levy Force of District

i

Orakzai as Sepoy in the year, 2005.

That after 25™ amendment the appellant’s dzstrzct ie.
Orakzai the then Orakzaz A gency was also merged like other
| agencies in Khyber Pakhtunkhwa Province, after merger the
| Khasadar F. orce are absorbed in Khyber Pakhtunkhwa-v
- Police Force in the year, 20] 9 and the appellant was
| properly absorbed in Khyber Pakhtunkhwa Police vide
Notification dated 23/07/2020. (Copy of Absorptton‘

Notification is attached as annexure “A”)

o That after bezng znducted znto servzce the appellant has been'
- the most obedzent hardworkzng & szncere subordznate and
 never left any stone unturned in fulf llment of hzs dutzes and

| responszbzlztzes.

. That throughout his service carrier, the appellant has never.

been awarded minor or major punishment.

That unfortunately the appellant was enroped in a false and |
concocted case vzde FIR No 888 dated 12/06/201 9 u/s
3 02/324/33 7-D/452/34 PPC Polzce Stalzon MRS, District
Kohat (Copy of FIR is attached as annexure “B ”)




) “D ”).

That after lodging the ibid case the appellant being a law

abiding citizen and a member of police department, had

surrendered before the law.

* That after surrendering, the appellant was behind the bars,

till the conclusion of trial, that after conclusion of trial the

appellant was convicted by the learned trial court and

thereafter the appellant filed Criminal Appeal against the

convzctzon before Peshawar High Court Peshawar, whereby

' the appellant was acquitted vide judgment dated 07/06/2023
( Copy of the judgment dated 07/06/2023 of Peshawar High

~ Court is attach ed as annexure “C ”)

That afier acquittal tbe appellant'was release from jail on

22/06/2023 and soon after the appellant wants to resume hzs

duty and approach to the office of respondent No 4 on.
24/06/2023, but astonishingly the oﬁ‘ ce of respondent No4

" handed over a dismissal order dated 28/] 2/2020 to the'

appellant. ( Copy of dismissal order is atta_ched as annexure -

That agaznst the above tmpugned order dated 28/1 2/2020 of

»respondent No 4, the appellant preferred an appeal before
" the respondent No 3 on 24/07/2023, which was re]ected on
14/09/2023, whereby upheld the punzshment awarded by the




10.

A

i?espona’ent' No 4. (Copy of appeal and order dated |
14/09/2023 are attached as annexure “E”).

That feeling aggrieved from both the impugned orders of

* respondents No 3 & 4, the appellant filed the instant Service

- Appeal on the following grounds, inter alia:-
| Grounds:-

~ That the both the impugned dismissal orders of respOnde'nts

| No 3 & 4 are lllegal agaznst the facts and law, liable to be

set asza’e

" That the linpugned dismissal order aS well as. thal order of
. the appellate authority are ~cubical, void ab-initio, '>

‘unwarranted and are liable to be set aside.

That aﬁef acqalttal »of the “appellant, the charge’sbf the

: alleged crime is not proved, as per seitled law every

acquittal is Honourable acquzttal but the respondents

.; instead of giving benefit of acquztz‘al dzsmzssed the appellanr

: representatzon whzch is not allowed by the law

That in case of the appellant, HO Shaw cause notice or

statement of allegation or charge sheet were - personally

served upon the appellant, thus appellant remained unheard




®

and the order consequent to such a legally defective order as

~ of no legal effect, the law treats such _'ofder illegal, void ab-

initio.

‘That the appellant has served the department fot’ ‘more then

15 years, while the appellant is deprived from his bread and

butter alongwith his famzly on the basis of alleged criminal -

case, the competent court. of law after conszderzng the.»
| evzdence ‘acquitted the appellant ﬁom the charges, but for
'unknown reasons, . the respondents have refused to gzve

benefit of acquzttal on technzcal ground

T hat the under-the principle of nntural Justice, | fair play and

equity, the appellant is entitled for restoration into service.

. That from all prospectz’fe,'the dismissal order as well as that
of the appellate authority’s order are illegal, wrong,

unwarrante'd’hence_jl'iable to be set asi_de.' -

. That if any delay in fling of departmental appeal iS-found' .
may kindly be condoned for the ends of justice. o

‘That the appellant reserves‘ the right to agitate. any other

. ground at the time of arguments.




It ,is,'therefo’re, respecbtfullyb prayed tha't'on acceptaﬁée

| .'of this Serizice /ippeal, ‘the impugned dismissal brdef da_ied
28/12/2020 of respondent No 4 : as well as the appellate
order dated 1_4/09/2023 of respondent No 3 may kindly be

-~ set aside and thé apl:)eliant may kindly be re;instated on his’

'service with all back benefit.

Dated:- 23/09/2023

Through:-

Muhammad Ilyas Orakzai
Advocate Supreme Court
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BEFORE THE KHYBER PAKHTUNKHWA, SERVICE
- TRIBUNAL PESHAWAR

Service Appeal No. /2023
Abdul Wahab..........ooi Appellant

Versué |
‘Govt. of KP & others...... SRR e, Respondents

AFFIDAVIT

I, Abdul Wahab S/o Wakeel Akbar R/o Qom Mula Khel Tapa
- Qatab Khel, Mazari Garhi, Post Office Ghaljo, Tehsil Upper
Mohmand Orakzai, Agency, do hereby solemnly affirm and
declare on oath thatl the contents of the acc_:ompanying
Service Appeal are true and correct to the best of my
knowledge and belief and nothing has been concealed from

this Hon’ble Tribunal.

DEPONENT

(AT

CNIC: 21604-6059008-1
Cell: 0337-8037937
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‘ BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAI., .

PESHAWAR
- Service Appeal No:- B /2,['23,

Abdul Wahab " Yersus  Govt of KPK & others

........... Appellant - | ..........Respondents
¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢

N ~ ADDRESSES OF PARTIES :

| ﬁPPELLﬁNT

Abdul Wahab Sfo Wakeel Akbar, Ex-Constable R/o Cast Mula Khel, Tapa
- Qutab Khel, Mazan Ghari, Plo Gh_aljo Tehsil Upper District Qrakzal o

RESPONDENTS - ‘ | |
1. Government of Khyber Pakhtunkhwa through Secretary Home &
~ Tribal Affarrs Civil Secretariat, Peshawar |

2 The |nspector General of Police, Khyber Pakhtunkhwa Peshawar |
3 The Regtonal Police Officer, Kohat Reglon Kohat

4, The Drstrrct Polrce Offcer Dlstnct Orakzat Orakzar Headquarter
" Hangu.

 Dated:- 23/09/2023 - Appetfant

~ Muhammad Ilyas Orakzai
‘Advocate Supreme Court
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(JUDICIAL DEPARTMENT)
Appellate side Criminal Case No:
District Date of filing petition | Whether filed by Stamp on petition of

Appeilant in person or | appeal
by pleader or agent
: Jalal-ud-din Akbar
Kohat 26.12.2020 Azam Khan({Gara) Nil
Advocate, Peshawar

Abdul Wahab S/0 Wakeel Khan

~ R/O Orakzai Apgency, presently Hangu District, Hangn

..................................... Appellant
VERSUS
1. Mst. Shahnaz Bibi W/O Muhammad Tarig
R/O Orakzai Agency, (presently Miémgantolony, Kohat) District, Kohat
2. The State.. ceaad :..._-.; vercrranns e RESpoOndents
Criminal Appeal U/S.410
Cr.P.C from the order of:" ;| The learned Additional Sessions Judge-1I1, Kohat
Dated: ST 1 21.12.2020
Charge U/Ss: ' 302/324/337-D/34 PPC (FIR No.888, dated 12.06.2019, PS Cantt,
: , District, Kohat)
Sentences: DU/S302(b) PPC to life imprisonment R.1 and to pay

Rs.100.000/- as fine and to be paid as compensation U/S 544
Cr.PC to the legal heirs of the deceased

it) U/S 324 PPC to 10 years R.] and a fine of Rs.50.000/ or in
default 06 month S.1

iii)U/S 337-DPPC to 07 years R.I and a fine of Rs.50.000/- or in
default 06 months S.I

Sentneces to run concurrently, with benefit of $.382-B Cr.PC
extended

GROUNDS OF APPEAL ARE ATTACHED

CrA1030-2020 ABDUL WAHAB VS STATE 27PAGES




GROUNDS:

1.

N

Wl

w

That the order and judgment of the learned trial Court convicting the appellant is against

law and facts on the file. Hence, untenable.

That the learned trial Court has not appreciated‘ the prosecution evidence in its correct

legal and factual spectrum which has caused grave miscarriage of justice.

. That the appellant has no motive to commit the delict. A false motive was advanced by

the complainant party against him and that also stood not proved.

That keeping in view the circumstances of the case then available, preliminary

Investigation has preceded the report.

That the report made by the complainant, Mst. Shahnaz Bibi(PW11) is, evidently, an off-

spring of external prompting.
That the injury on the person of the injured is that of availability, but not of reliability.

The instant incident has not occurred in the manner as depicticed by the complainant.

CrA1030-2020 ABDUL WAHAB VS STATE 27PAGES
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7. That the appellant has not absconded. He was avoiding his arrest on account of fear and

false implication in the instant case. However, later he surrendered voluntarily for

treatment according to law.

8. That, anyhow, the prosecution has miéerably failed to prove its case against the appellant

beyond shadow of a reasonable doubt.

It is, therefore, humbly prayed that on acceptance of this appeal, the order and judgment
of the learned trial Court dated 21.12.2020 convicting the appellant and sentencing him
1)U/S302(b) PPC to life imprisonment R.I and to pay Rs.100,000/- as fine and to be paid as-
compensation U/S 544 Cr.PC to the legal heirs of the deceased, ii) U/S 324 PPCto 10 years R.]
and a fine of Rs.50,000/_or in default 06 month S.I and iii)U/S 337-DPPC to 07 years RIand a
fine of Rs.50,000/- or in default 06 months S.1, may graciously be set aside and he be acquitted.

Abdul Wahab
Appellant,
Through

Jadad loe
1. Jalal-ud-din Akbar Azam
Khan{Gara)

2.A aman
R

3. Mul ad Khan

4, Aftdb-ud-din

Advocates

=
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JUDGMENT SHEET
IN THE PESHAWAR HIGH COURT,
PESHAWAR
(Judicial Department)

' Cr.A No. 1030-P of 2020
. Abdul Wahab
Vs
The State & another

Date of hearing: 07.06.2023.

Appellant (s) by: M/s Shabbir Hussain Gigynai & Dr. Amir
: Ajam Khattak, Advocates

State by: Malik Haroon Igbal, AAG &
Compit: by: Muhammad Khalid, son of the
complainant.
JUDGMENT
SAHIBZADA ASADULLAH, J.- Through this

judgmeht. we intend to decide the dnstant criminal
appeal as well és the cbnnected Cr.R No.03-P of
2021 titied “Mst. Shaﬁnaz-Bibi Vs Abdul Wahab
| ., etc” as both the cases are the outcome of one and
the same judgment dated 21.12.2020 passed by the
learned Additional Sessions Juﬁge—lil, Kohat,
whereby the learned judge has -convicted and
sentenced the appellant being found guilty of the
offence, charge in case FIR 'No.888 _dated
; 12.06.2019 under sections 302/324/337-D/34PPC,
Police Station Cantt: District, Kohat in the following
ménner;

“Under section 302 (b) PPC convicted and
sentenced the appellant to imprisonment for
- . life with fine of Rs.100000/- (one lac) for the
murder of deceased Muhammad Tariq.
Under section 324 PPC convicted the
appellant for making an attempt of the
murder of complainant Mst. Shahnaz and

-
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sentenced him to 10 {ten) years R.l with fine

" of Rs.50,000/- (fifty thousand) as
compensation, in default whereof he further
to suffer 06 (six) months simple
imprisonment. S

Under Section 337-D PPC for murderous
assault and causing injuries to complainant
Mst. Shahnaz convicted and sentenced the

~ appellant to 07 (seven) years R.I with fine of
RS.50,0001/- (fifty thousand) as
compensation.

The sentences of the imprisonment shall
run concurrently. Banefit of Section 382-B
Cr.P.C has been extended to the appellant.
_ The amount of fine if realized shall be paid
to the shari legal heirs of the deceased as
compensation under section 544-A Cr.P.C.”

2. | The precise facts of the instant case as per first
information report are that on 12.06.2019 at 04:50
the complainant namely Mst. Shahnaz Bibi reported
the matter in injured condition in emergency room at
KDA Hospital, Kohat alongwith the dead body of her
husband that she (the comp'lainant) alongwith her

husband Muhammad Tariq now deceased; alongwith

_children were asleep in the veranda of their house.

The electricity bulb. of the veranda waé switched on
at the relevant time i.e.- 02:30 AM, she heard" the
voice of bolt of pistol, woke up from sleep and saw-
that accused Abdul Wahab s/o Wakeel found present
inside the house, whereas the co-accused namely
Fazal s/o Khan Wazir was preseni on the wall of their
house, as both the accused are the residents of
Orakzai Agency presently at Hango, and when her

husband rose from his cot (charpai), in the

meanwhile accused Abdul Wahab opened firing at
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him with the intention to kill him and during this
interregnum she tried to catch hold of the accused,
but the accused also fired at her and due to fire shots
of the accused his husband got hit and died 6n the
spot, whereas she received injuries on her body. The
accused after firing decamped from the place of
incident. Motive behind the occurrence was stated to
be previous blood ‘feud. The occurrence has
witnessed by the children in the house, including her. -

She charged the accused for the murder of her

husband as well as causing injuries to her. Hence,
the ibid FIR.

; After arrest of the accused and completion of
investigation, case was put in Court where the
appeliant was indicted to which he pleaded not guilty
and claimed trial. Prosecution, in order to prove its
case, produced and examined as many as. 14
witnesses, whereafter statement of the accused was
recorded under section 342 Cr.P.C wherein he
professed his innocence.. The learned trial Court,
after full-fledged trial, found the appeliant guilty of the
charge and while recording his conviction sen;en‘ced
him as mentioned above, hence this appeal.

4. Arguments heard and record gone through

5.' In the incident the deceased lost his life

whereas the complainant received serious injuries,

._:;-‘ i, gy o i
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both the dead body of the deceased, and the injured
complainant were shifted té the hospital, where the
complainant reported the matter. The report was
made to PW-2, wh_o reduced the report of the
bomplaiﬁant in the shape of murasila and thereafter .
the injury sheets and inquest report were prepared.
The dead body of the deceased was sent to the
doctor for postmo:;tem examination, whereas the
injured complainant was examined by the doctor and
her medico legal certificate was prepared. The
investigating officer after receiving copy of the FIR
visited the spot and prepared the site plan. During
spot inspection the investigating officer collected -
blood through cotton from the respective places of |
the deceased and the injured complainant, whereas
two empties of .30 bore alongwith live cartridges
were collected near from the place, where the
accused-appellaht was standing. It is pertinent to
mention that during spot inspection a solar bulb was
taken into possession, which was declared as the
source of idéntiﬁcation. The recovered empties were
sent to the laboratory -and therefrom a report was
received, telling that the same were fired from one

weapon. The co-accused Fazal Janan was arrested

and also the appeliant, when his bail before arrest

was recalled. During . interrogation the appellant
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disclosed his presence, on-the night of incident, in
Hango Police Line, being posted as ASI over there.
The appellant also submitted an application
regarding his innocence and the same was
investigated. The investigating officer recorded the

statements of all concerned and they tendered

‘affidavits in favour of the appellant, so much so, the

investigating ofﬁcef collected the call data record,

where the appellant is shown present at the place of

his duty. Though the police opined regarding the

innocence of the appellant, yet the learned trial Court
did not agree with the same and as such the trial
concluded in holding the appellant guilty and the co-
accused innocent.

6. The learned trial Court took into consideration

'the_material aspects of the case andapplied its

judicial mind to the evidence on file and the
statements of the witnesses. The learned trial Court
after feeling satisfied, convicted the.appellant and
acquitted the co-accused, but this being the' Court of
appeal is under the bounded duty to re-visit the
record of the case and to re-appreciate the
statements of the witnesses, so that miscarriage of
juétice could be avoided. True that in the instant case

we have before us an injured eyewitness with the

stamp of injuries, but we cannot forget the presence

te
At
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of the eyewitness at the stated time, in the house in
question, but what this ‘Court is to see is# as to
whether she told the whole truth and as to whether
the incident occurred in the mode, manner and at the
stated time. On one hand we have the injured
eyewitness, the wi_dow of the deceased, and in the
like  circumstances substituton is a rear
phenomenon, but oh the‘other we have an accused

who came forward with a specific plea of his

innocence, so this Court must walk with care to fix

the liability and to determine the innocence of the
appellant.

7. The points for determination before this Court
are that; és to whether t‘he incident 6ccurred in the
mode, rﬁanner and ét the stated time; as to Whethér
the coﬁélainant received injuries ét thé hands of the
appellant and that the appellant was duly idéntiﬁed;
as to whether the deceased and injured i;vere shifted
to the hospital soon after the incident and that the
matter was promptly reénorte'd; as to whether the
complafnant was conscious, oriented in time and
épace ahd as to whether her injuries did permit her to
report the matter and as to whether the prosecution
éucceeded in bringing home guilt against the

appellant.. There is no _denial to the fact that the

incident occurred inside the house. of the deceased,




31

N
b}
N . .
’ ® rya .
.
.

% . /l

where the deceased was done to cleath~ and the
complainant received serious injuries on her body.
There is no denial to the fact that the dead body of
the deceased and the i;1jured were shifted to the
hospital, where the matter was reported, but we
cannot forget that the incident occurred in the odd
hours of the night and that by the time the darkness

had prevailed, so this is for the prosecution to tell that

how.the appellant was identified and.that how co-
i accused who was presént on thé top of the Wall,
! could be seen from such a long distance. In order to
appreciate this particular aspect of the case, we
deem it essential to go through the statements of the

witnesses. The complainant was examined as PW-
1i, who stated that on the night of occurrence she
alongwith her husband‘ and other inmates were
sleeping in the house; that she got up on hearing the
sound of pushing of boit of the pistol by the accused;
that the accused fired at her husband who died on
the spot, then the accused fired at her which causgd
! her injuries, that thereafter the dead body of the
deceased was shifted to ’the hospital and the matter
was reported. Similarly, Mst. Rabia was examined as

~ PW-10, who stated that on the night of occurrence

she alongwith other inmates of the house were

sleeping in the Veranda of the house; that it was
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about 02:30 AM when she heard the voice of firing

and cries of her mother-in-law and her father-in-law;
that she saw a person duly armed with pistol present
at the house, who fired at the complainant and the
deceased; that the firing made by the accused
proved ,fatél to the deceased, while the complainant
got injured; another pe'rsbn was also preseht on the
wall of the house; that the accused who fired at Mst.
Shahnaz Bibi and her father-in-law was one Abdul
Wahab; that site plan was prepared on her pointation
ahd the motive was previous blood feud between the
parties and that the accused were identified in the
light of the bulb installed in the veranda of the house.
This is interesting to note that when the statement of
PW-10 was recorded by the investigating officer
under section 161 Cr.P.C, she in her statement did
not mention the names of the accused. It is further
intefesting to note that PW-1d in her cross-
examination categorically stated that the accused
was not known to her. We are to see that when the
accUsed-appellant was not known to her, then she by
Herself did not identify that the accused was Abdul
Wahab and even >it suggests that the appellant was
not known to her previously, as she did nof belong to
the village to which the accused-appellant belonged.

This is for the prosecutioh to tell that how the co-
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accused was identified, who was present on the wall
behind a tree, with no light at the place of his
presence. This is surprising that both the accused
afe charged .by ﬁame by' the complainant when she
reported the matter. The complainant was asked
regarding the material a'spects of the case and
regarding her familiarity with thé appellant and the
other. She categorically stated that on one hand she
is a pardanashin lady, whereas on the other she had
no relation with t_he accused. As the age of the
complainant is shown as 31 -years and the history of
thé blood feud is given as 10/15 years, so it is yet to
be ascertained as to Whether complainant ever
visited the village and she ever came across the
appellant prior to the present incident. The very
statement of the complaihant- makes us believe that
she had no acquaintance with the appellant and also
with the co-accused. When there was no relationship
between the parties and that when both the parties
were not on visiting terms and that when the blood
feud -has a history of more than ten years, then
whether in such eventuality the complainant was able
to identify the appellant and that she knew their
names. The f:énﬂict between thé statements of the
witnesses and there no familiarity with the accused,

is-a circumstance to which_this Court cannot close its
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eyes, as the incident octurred in the dark hours of
the night, then the identity of the accused is a must

" and this is for the prosecution to convince that they |
were duly identified.

8. This is surprising that the accused selected the
odd hours of night and this.is again surprising that
how the appellant could know, that how. the
deceased was available at point No.1 in the veranda.
As the site plan depicts that all the iﬁmates were
lying in the veranda in their respective cots (charpai)
and that cot of the deceased was lying to the west.

The complainant was examined regérding the

manner she woke up, regarding'the manner the

deceased was fired at’and regai'ding the manner she

- attempted to catch hold of the appellant, but the .
explanation tendered by the complainant is hard to

be believed, when the site plan is taken into

consideration. The site plan depicts that abart from

thé comblainant her othér two sons, the deceased

and one Mst. Rabia were available in the house on

the night of occurrence, but surprisingly apart from

the co'mplai~nant no other inmate of the house,

including her sons, actively participated in chasing

the appellant. The complainant disclosed that after
re_céiving firearm injuries the deceased fell on the

ground, and breathed his last. She further disclosed
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that after the deceased was fired at, the accused-
appellant fired at her as well and after receiving
firearm injuries, she fell to the ground and she again
stood up and struggled to catch hold of the accused,
but could not. While reporting the maﬁer, though the
complainant stated that éfter the deceased was fired
at, she struggled to catch hold of the appellant, but

she could not and as a result of her active attempt,

- she was fired at. This portion of her statement is of

great significance, as she was fired only by the
accused when she tried to catch hofd of him, but
wheﬁ her Court statement is taken into donsideration,
she étated that first she was fired at, she fell to the
ground, she stood up and she tried to catch hold of
the appellant, but she could not. Wheﬁ the report of
the complainant and her.Court statement are taken
into - consideration, then the relevant portion of her

Court statement has damaged the prosecution case

beyond repair. As by the time when she did nbt make

an attempt to catch hold of the appellant, then there
was no need for the accused to fire at her, as the

accused had already achieved the desired goal, but if

- her Court statement is taken to be correct, then the

cémplainént is to tell that why she was fired at when

she had not a&empted to catch hold of the appellant.

This is for this Court to ascertain that once the
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chase the appeliant |
hold of him. We are not persuaded with this portion
of her statement and we are not convinced that after
receiving firearms injuries complainant was having
 the ability to rise and run. The complainant by hersef
went in self contradiction, as her report and her Court
‘ . statement tells two aiﬁerent stories regarding the
~manner in which the incident occurred and regarding
 the mode in which the appellant left the house.
9. Anocther intriguing aspect of the case is the
identification of the accused, the investigating officer
during spot inspection observed a solar light installed
at point “E” .in the veranda and the same was
declared to be the source of identification. This is
, surprising that the people of the house were sleeping
| in the veranda and it was 02:30 AM midnight, when
they were fast asleep what need was there to keep
the !ight on, rather _at"SUch, time the lights are off, so
that good sleep could be enjoyed.. Even otherwise
when the -appellant was not known to the
complainant and the eyewitness, whether in such
eventuality the identification in the light of the bulb

would serve the purpose, our answer is in.emphatic
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no. As admittedly, the complainant and the
eyewitnesses were not on ‘visi-ting terms with the
accused and as admittedly the complainant and the
eyewitnéss were married to the house with no
relation with the accused and his family, so in such

eventuality it was obligatory for the investigating

officer to make arrangement for the identification

parade. Another interesting aspect of the case is the
identiﬁcaitioﬁ and repognition of the co-accused who
was present on the top. of the wall. The site pian
depicts that from such a long range his identification
was not possible and even the record is silent as to
what interest, the co-accused, had in the enmity of
the parties. The record is silent regarding his status,
his involvement and his interest in the. matter. The

identification of two different accused at two different

places in the odd hours of the night, "is a

circumstance that has created dents in the
prosecution case and that has shattered the veracity
of-'the witnesses. As the witnesses admitted that they
were not on visiting terms with the opposite side and
that the blood feud between the parties goes back to
10/15 yéars, so in such eventuality the identity of the

appellant is a question that remained unresolved, we

are fortified from the judgment reported as “2019 M
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L D 1966", titled “JUMO and 4 others Versus The

STATE”, which is reproduced herein below:-

“They have even failed to give the
details of the motorcycle of the
culprits, deceased and of their own.
Undeniably, the culprits were not on
visiting terms with the eye-witnesses
including injured. The occurrence
lasted more or less for five minutes
and that too when incriminate firing
was made by the perpetrators as
such identification of the appellants
in such a situation also raises
suspicion upon the probability of the
ocular account furnished by them.”

The prosecution is to tell that when the sons of the
complainant were present at the house, why-they did
not make efforts like their mother and that why they

did not come forward as eyewitnesses of the

incident. Though PW-12, Wahid i.e. son of the

complainant, veriﬁgd the report of the complainant,
but interest.ingly when he was examined, he did not
confirm the manner in which the incident occurred
and he did not utter a single word, that he too,
identified the accused and that the-incident occurred
in the manner as was disclosed by the complainant.

This is more interesting to note that when PW-12

was cross-examined, he stated that complainant

réported the matter in the morning when she gained
consciousness. He further disclosed that the report
was made when the light prevailed. As PW-12 is the

real son of thé complainant and the deceased, so it
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cannot be held that he was extended concession to
the appellant, rather he told the truth and the truth is
that, that at the time of arrival to the house the
complainant was not in senses. The doctor who
examined the compiaina;lt was examined as PW-7,
she étated that when the complainant was brought to
her,- she disclosed that she was fired af by unknown
accused and even in her cross-examination she
confirmed that it was the complainant who told that
she was fired at by unknown accused. When the
statement of PW-12 is rt-;ad in juxtaposition with the
statement of the complainant and the statement of
the doctor, no ambiguity is left that the complainant
did not come forward with the whole truth, rather she

concealed the material facts, both from the

. investigating officer as well as from the Court of law.

This concealment of fad; on part of the complainant
has gone deep to the roots of the prosecutiﬁn case.

10. The medical evidence is in conflict with the
ocular account. The manner in which the deceased
and: the complainant were fired at, does not get
support from the medical evidence, aé:in both the
cases the projectile trav,élled from up‘to downward,
ﬁad the deceased and the complainant were fired at
from the place assigned to the appellant, then the

same would pierce through the body. True that
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medical evidence is confirmatory in nature and in
case of trust worthy, cbr;fidénce inspiring evidence,
the same plays a little role but once the Court comes
to a conclusion that the eyewitness aocoﬁnt is either
suffering from infirmities or the witnesses c_dncealed
the real facté, then in such eventuality the conflict
between the two will go to the roots of the
prosecution case and in‘ such eventu'ality it is the
prosecutio}m to suffer. As in this particular case the
statements of the witnesses in respect éf the injuries
causéd and the medical evidence are not on one
page, so this conflict-between the two can only and
only be counted towards the appellant and ité benefit

must be extended to him. The situation in hand is dealt

with- by - this ‘Court in case titled “Halieef Ullah alias

. pentar and four others Vs Habib ur Rehman and thi‘ee

others (2021 YLR 899), which reads as follows:-

“The seat of injuries on persons
of the deceased and the places of
the assailants where they were
standing at the time of firing find
no support from the medical
.evidence, as one of the deceased
had received two firearm injuries
from the back side whereas the
other from left to right, whereas
" the circumstances suggest that
the deceased were facing the
accused at the time of incident. -
One of the deceased received an
entry wound from his right with
its exit to Yeft which further belies
the stance of the prosecution, had
he been facing the accused or
having his back exposed to the
accused then either the entry
would have been on the front or
back, but not from left to right,
80 it can safely be held that the
medical evidence does not
suppert the case of prosecution.”
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11. The motive was alleged as previous blood feud
between the parties, but in that respect neither the
complainant could bring on record independent
evidence, nor the inyestigating officer could record
the statements of indeper;dent persons, so this Court
lurks no doubt in mind thét the prosecution failed to
prove the motive. As the motive was alleged by the
prosecution, so the prosecution was under the
bounden duty to prove the same. True that wéakness
or absence of motive hardly plays a role in the
acquittal of an ai:cused cﬁarged, but when the motive
is the constituent part of the prosecution story, then
under all circumstances the prosecution must prove
the same and its failure will helb none but the
appellant. Even otherwise, the prosecution failed to
prove that why both the accused attracted to tﬁe spot
when one of the ac'quittéd accused, héd nofhing in
common with motive, as the cause of killing was the
previous blood feud and once on record the same

was not brought, then the prosecution is at the losing

end.

12. The appellant soon after his arrest submitted

-an application to _.the' police high-ups for fair

investigation. In his application he disclosed that on
the night of incident he was posted in Police Lines,

Hango and that he was present at the place of his
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duty. The inquiry was initiated and an inquiry officer

was c{eputed for the purpose. The statements of

numerous officials were recorded and even they

tendered affidavits in that respect. The bona-fide of
the appellant can be gauged from the fact that soon
after the occurrence he applied for bail before arrest
and at the same time he submitted an application
regarding his innocence. The inquiry officer also
collected the call data record, where the appeliant
was shown present in Police Line, Hango and that

the same evidence went unrebutted. Even the

" investigating officer opined regarding the innocence

of the appellant. True that the plea of alibi will hardly
play a role to discredit the eyewitness account, but
when the plea taken appeals to a pfudent mind and
when the plea is duly verified, then in those
circumstances the. same can be taken into
consideration. As on one hand the prosecution came
forward with twisted and concealed facts, whereas
on the other the medical-evidence does not support
the eyewitness account, then in such eventuality the
plea of the appellant can be taken into consideration,
more particularly, when the same set of evidence has
been disbelieved in respéct of the acquitted co-
accﬁs_ng The plea of albi was taken into

consideration in case titled “TASADDAQ-HUSSAIN alias
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IDNAN Versus The STATE and others”, (2019 P Cr. L J Note
160), which is reproduced herein below:-

“It is important to mention here
that co-accused Falak Sher, who
was attributed the role of making
fatal fire shot at the deceased was
arrested later on and died in the
judicial lockup. The appellant,
from the day one, took the plea of
alibi that- he was running the
business of pesticide, remained
away from his house in connection
with receiving- the amount of
pesticides. This plea of the
appellant was further verified by
the peoples of the vicinity to whom
he had met at the relevant time.
Different persons from the vicinity
as well as from the appellant's
work  place ~  joined the
investigation in this regard and
out of them, three persons
appeared as defence witnesses in
order to verify the appellant's
presence with them at the time of
occurrence. Admittedly, ipse dixit
of the police opinion is not binding
upon the Court, however, if the
said opinion is based on sound
material and the evidence
collected in support of the
innocence of the accused is well
founded then the same could be
taken into consideration in
support of the other pieces of
evidence.” '

.

_ﬁ The cumulative effect of what has been stated
above, leads this Co‘ur>t nowhere but to hold that the .
prosecution' could ’not succeed in bringing home guilt
against ‘the -appellant. The  impugned judgment is
suffering from inherent defects and the learned trial
Court while passing -the impugned judgment
misdirected itself, both in law and on facts of the
case, which calls for interference.” The instant

criminal appeal is allowed, the impugned judgment is




Y

set aside and the. abpellant is acquitted of the
charge. He shall bé relea.sed forthwith if not required
to be detained in any-othér case.

14. Now diverting to the Criminal Revision No.03-
P/2021 titled “Mst. Shahnaz Bibi Vs Abdul Wahab
etc” through which the complainant has requested
this Court for enhancement of the sentence. When
oncé the appeal agaipst convictioh has been
accepted and once the impugned judgment has been
set aside, so in that eventuality the instant criminal
revision would hardly proceed and the same is
dismissed as such.

Announced
07.06.2023.
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OFFICE ORDER:-

OFFICE ORDER:- /

The order will dispose off th "
RSl e deparimental enquiry conducted against Constable Abdul
¢ under the Khyber Pakhtunkhwa, Police Rules, (Amended 2014) 1975

Constable Abd .
e ul Wahab slo Wakeel Akbar was chargedfinvolved in case FIR No. 888
06.2019 U/S 302/324/452/34 PPC PS MRS District Kohat. |

-

" He w ide
s as su?pended vide order OB No. 606 dated 26.09.2019 and DSP HQrs was
e ed as enquiry officer to scrutinize the conduct of the accused official: The enquiry officer
l - - 3 *
? is finding and found him guilty of the charges leveled against him, and recommend him fof
major punishment.

P g
These act of the accused official earned bad name to a disciptine force on one hand and

involved himself in criminal act.

in view of the above and available record, i reached to the conclusion that-the accused
official was involved in criminal act.. Therefore, these charges jeveled against accused
Constable Abdul Wwahab s/o Wakeel Knan have been established peyond any shadow of doubt.
s conferred upon me under the rules ibid, @ major punishment of

Therefore, in exercise of power
h immediate effect” is jmposed o0 accused Constable Abdul

W
wahab s/0 Wakeel Khan with immediate effect. Kit etc issued to the Constable be collected.
N~
Announced / 9— ﬂ ‘%/ B
Dated / / 2020 (p
Zg > DISTRI POLICE OFFICER, ORAKZA!
LN ]
No & 7 c{ ’EC’OAS' Da\ed > <‘ ll >~ 12020.
Copy of apove 10 the:- '
1. The Regional police Officef, Kohat.
sp Hars. .
3. [S)DPO upper fof collection of items and clearancfa. -
4. Pay OfiicerISRClOHClReader for necessan action.

msmar‘%cs OFFICER, ORAKZA!
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Thls order wrll dispose of the c.epartmental appeal preferred by Ex-Constable
Abdul Wahab of district Orakzai against the order of District Police Officer, Orakzai whereby he
was awarded major. penafty of dismissal from service yide OB No. 1228 dated 28:12.2020. Brief
facts of the case are that the appellant was found inolved in a criminal case vide FIR No. 888,
dated 12.06.2019 u/s 32 / 324 / 452 / 34 PPC PS MRS Kohat. The appellant was awarded
pumshment of life: §entencebyzthe Court of Addl Dlstr et and»Sessxons Judge-rIII Kohat vide order
dated 21.12. 2020 “he appel‘ant"lodgec{ Criminal petltlor, ini Peshawar ngh Cotitt agamst the order
of ASJ-III Kohat which was accepted and the order of ASJ 1T was set-aside. He was- dealt with
departmentally on the above charges which culminatec. in major punishment of dlsmlssal from

. service.

Proper departmental enquiry proceedings were initiated against him and DSP HQrs:
Orakzai was nominated as Enquiry Officer. The Eiiquiry Officer after fulfillment of codal
formalities submitted his findings wherein the appella:it was found guilty of the charges leveled
against him. He was, therefore, recommended for major penalty under the relevant rules.

Keeping in view the recommendations of the Enquiry. Officer and the above cited
circumstances, the defaulter official was awarded major punishment of dismissal from service under
the relevant rules by the District Pollce Officer, Orakzal ride OB No. 1228 dated 28.12.2020.

' Feeling aggrreved from the order of Distr: ct Police Officer, Orakzai, the appellant
preferred the instant appeal ‘He was summoned and heard in person in Orderly Room held in the
office of the undersrgned ot 12.09.2023. During personal h ring the appellant did niot advance any
plausible explanation in his defense. By involving himsel: ™ in heinous criminal activities, the
delinquent officer has rendered himself unfit for retention in ..’ disciplined law eriforcing agency.
The allegations leveled against him have been established beyon. 1 any shadow of doubt. Moreover,
the appeal of the appellant is badly time-barred by 02 years and 08 -months.

. Foregoing in.view, I, Sher Akbar, PSP, S.St, Reg.lonai Police Officer, Kohat,
being the appellate authority, am not inclined to interfere inthe order ¢ *f punishment passed by DPO
Orakzai. Hence, the appeal of Ex-Constable Abdul Wahab is hereby reg ected belng devmd ofmerrt
and badly time- barred a : :

Order Announced

12.09.2023 i | - I T — (;

. Regiona. Police Officer,
& (/ ¢ ' -7 Kohz)t’Region :
/ % // /EC, . Dated ‘Kohat the_" /_ / /) “ 12023 r/

Copy forwarded fo District Police Officer, Orakzal f01 mformatlon and necessary

w/r 1o his office Memo: No. 1167/EC, dated 10.08. 2023. His Service Record is returned herewrth

~2.. " The appellant Ex-Constable Abdul ‘Wahab of district Orakzai.

e e ————
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BEFORE THE HONORABLE KHYBéR PAKE
SERVICE TRIBUNAL, PESHAWAR

- SERVICE APPEAL No.2040/2023

ABDULWAHAB e e s APPELANT

SCANMED,
P ET

VERSUS

1. Government of Khyber Pakhtunkhwa through Secretary Home & Tnbunal

affalrs

Civil Secretariat Peshawar.

2. The Inspector General of Police, Khyber Pakhtunkhwa, Peshawar.

3. The Regional Police Officer, Kohat Region, Kohat. -

.4.The District Police Officer, District Orakzai, Orakzai Headquarter, Hangu.

S.No'| Description of documents | Annexures Pages
1 | Parawise Comments - 1-3
2 .| Copyof FIR 4
3 ‘Copy of judgement of B 105-23
| Additicnal session judge
~ | .Hll,Kohat dated 21/12/2020 .
4 | Copy of Judgment Peshawar C 2843
high court ,Peshawar dated :
07/06/2023 -
5 Copy of order by respondent D 44
No.03 dated14/09/2023 .
6 Copy of order respondent E 45 -
No.o4 dated 28/12/2023
7 Copies of inquirt - F 46-48
8 Copies of departmental appeal G 49-50
of appellant
8 Affidavit - 51
9. | Authoity. - 52
S
: V- ;
e S
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9 SERVICE TRIBUNAL, PESHAWAR
SERVICE APPEAL N0.2040/2023
ABDULWAHAB e s APPELANT
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1. Government of Khyber Pakhtunkhwa through Secretary Home & Tribunal
affairs, Civil Secretariat Peshawar. SCaririw,

. e e

e
BCEx oy

2. The Inspector General of Police, Khyber Pakhtunkhwa, Peshawar.
3. The Regional Police Officer, Kohat Region, Kohat. |
4. The District Police Officer, District Orakzai, Orakzai Headquarter, Hangu.

Parawise Comments by Respondents.

Respectfully Sheweth:-

Preliminary Objection:-

i. Thatthe appellant has got no cause of action.
ii. The appellant has got no locus standi to file the instant appeal.
iii. ~ That the appeal is bad for misjoinder and non-joinder of necessary 'parties.
iv. . That the appellant is estopped to file the instant appeal for his own act.
v. That the appeal is bad in eyes of law and not maintainable.
vi. That the appellant has not approached the honourable Tribunal with ciean
hands.

Facts:-

1. Pertains to service record of the appellant, hence no comments.

2. After promulgation of 25" Constitutional amendment , services of erstwhile
levies/ Khassadar personnel have been absorped in Khyber Pakhthunkhwa
Police in accordance with Khyber Levies Force Act,2019 and Levies Force
(Absorption in the Khyber Pakhtunkhwa Police) Rules, 2019.Hence, the
appellant was absorped in Khyber Pakhtunkhwa Police, newly merged -
district Orakzai. | '

3. Irrelevant, as the appellant being member of the disciplined force was
under obligation to perform his duty in accordance with the law and rules.

4. Incorrect, the appellant was directly charged in the commission of murder
vide FIR N0.888. Hence previous service record had no concern with the
appeal of appellant. .

5. Incorrect and misleading. On 12/06/2019 one shahnaz w/o Muhammad
Tarig lodged FIR No.888 dated 12/06/2019 u/s 302/324/45 2/34-PPC Police

Station MRS Kohat y\(herelnshe charged the appellant alongwith his co- . /‘
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accused for the murder of his husband and attempt on ht¥ life. (Copy of FIR
is attached as annexure ”A”) Subsequently he was convicted by the learned
Trial Court. '
. Incorrect, the appellant had not Surrendered himself before the law. After
commission of offence, the appellant was absconder, but was arrested by
the local Police of district Kohat which clearly shows that the appellant is
connected with the commission of heinous offence.
. The appellant after conclusion of trial was convicted by the trial court of
Additional Session judge-lil, Kohat whereby the appéllant was sentenced to
imprisonment of life with fine of Rs. 1,00,000/- for the murder of deceased
Muhammad Tarig. Similarly, the appellant was also convicted u/s 324 PPC
for the offence of attempted murder of complainant Mst Shahnaz and
sentenced to suffer rigorous imprisonmen’t for ten years with fine in shape
of compensation of Rs 50,000 and the appellant was also convicted under
section 337-D for murderous assault and causing injuries to complalnant
Mst shahnaz and sentenced to suffer rigorous imprisonment for seven
years with fine in shape of compensétion of Rs.50,000.The conviction had
proved that the appellant had committed the offence.Hence the appellant
was dismissed from service by the respondent NO.04.Later on, the
appellant filed criminal appeal against his conviction before hon’ble
Peshawar High Court whereby the appellant was acquitted on technical
grounds.Which does not mean that the appellant is not involved in the
commission of offence. Moreover, judicial proceeding and departmental
proceeding go side by side. One does not affect the other. Copy of the
judgement dated 21/12/2020 of Additional Session judge IIi, Kohat is
‘attached as annexure “B” while copy of the judgement dated 07/06/2023
of Peshawar High Court is attached as annexure “C". -
. Correct to extent of dismissal order of the appellant already dismissed vide
proceeding peruse. However,Criminal p'roceedingé and departmental
proceedings are distinct in nature and run side by side. Therefore decision
of one authority is not binding on other. Moreover, complainant has
directly charged the appellant with his co-accused in the commission of
offence . and mere acquittal of accused in a criminal case does not amount
to his innocence. '
. Correct to the extent that the appellant authority rightly rejected
- departmental appeal of appellant being devoid of merits and badly time
" barred. , S
10. Incorrect, the appellant was found involved in offence of heinous nature
thus committing a grave misconduct. Therefore the appellant was
dismissed from service in accordance with law and the instant appeaI is
liable to dismissed on the followmg grounds
Grounds;-
A. Incorrect, the impugned orders are legal, speaking one and passed in
accordance with the relevant law / rules after observing all codal
formalities. = |
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. Incorrect, both the orders of Respondent No.3 & 4 are in accordance with

law and facts of instant case. Copies of orders are attached as annexure
an and “E". ' '

. As replied above, criminal and departmental proceedings are distinct in

nature and run side by side.

. Incorrect, the charge sheet served upon the appellant is self- explanatory.

Similarly finding report of inquiry officer is also self-explanatory, wherein
the charge/allegation levelled against the appellant has been established
and he was held guilty of the charges. Copies of inquiry is attached as
annexure “F”.

. Incorrect. The appellant was charged for serious offence and earned bad

name to a disciplined force.

. Incorrect, the appellant was convicted in a murder case and was sentenced

to life imprisonment by the learned trial court of Additional Session Judge
(v} kohat. Hence the appellant is not entitled for restoration into service.

. Incorrect, the appellant was proceded departmentally by the respondent

No.04 in accordance with relevant law/rules.

. The appellant was dismissed from service on 28/12/2020 while the

appellant lodged his departmental appeal on 24/07/2023 after a
considerable time of delay, hence cannot be condoned .Copy of dismissal
order is already attached as annexure “D and “E” while copies of
departmental appeal is attached as annexure “G". ,
The respondents may also be allowed to advance other grounds during the
course of arguments.

Praver;-

In view of the above ,it is prayed that the appeal contrary to

facts, law and rules, devoid of merits and not maintainable may graciously be
dismissed with cost, please. ' "

(SALAH U DDIN KUNDI) . R) PSP,S,ST

District Police Officer, Regional Police Officer, Kohat

Orakzai (Respondent No.3)

o W— o ; :‘0
M-ABID NMAJEE] - N
(ADDITIONAL CHIEF SECRETARY) {(DR.MUHAMM TAR ABBAS)PSP
Government of Khyber Pakhtunkhwa /LEGAL,CPO |
Home & TA’s Department,Peshawar For inspector General of Police,
(Respon dc}gomgggﬁzgg ‘ Khyber pakhtunkhwa ,Peshawar
Khyber Pakhtunkhwa. (Respondent N02)
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IN THE COURT OF FARZINA SHAID,

ADDITIONAL SESSIONS JUDGE-III, KOHAT.

~

SESSION CASE NO. SC-30/20 OF 2019

Date of original institutlion:, 06/02/2020

Date of decision: _ 21.12.2020"
The'State
vs /

1. ‘Abdgnl Wahab s/o Wakeel Khan agad about 34 yéaﬁ's &
© 2. Fazal Janan s/o Khan Wazir aged about 62/63 years
both residents of Orakzai Agency presenfly Hangu.

(Accused facing trial)

Case FIR No. 888 Dated: 12/06/20219 Under Sections
- 302/324/337-D/34 PPC, Police Station Cantt, KOHAT

JUDGMENT

I.  Accused persons, named above, faced trial in the above
menticned case on the charges that they on 12/06/20 l‘) at
02.30 Hours, at Miangan Colony, within the criminal.
juriéc}iction of Police Station Cantt, Kohat, while duly
- ‘ armed with firearms trespassed the house of complainant,
committed Qatl-i-Amd (;f deceased Muhammad Tariq by _
firing  at him effectively, attempted at the life of
compiainant (Shahnaz Bibi) effectively and cemmitted

Jaifah to Mst: Shahnaz Bibi.

/-

~ 7
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According to Murasila (Ex.PA/1) followed by an 111»
(Ex.PA), complaumnl/mJLun,d Mst: Shdnm./. Bibi- wi'o
Muhammad Tar:q /o Orakzai Agency aloncrwuh the dead -
body of her- husband reported the matter w Emeroency
Ward of DHQ Ho:,pltal KDA Kohat to the effect that at
about 02.30 homs. she alongwith her husband name!_y
Muhammad ;Fzzrl'iq_ were sleeping in the veranda of her
house in thei light of bulb, meanwhile she woke up on
hearing the v01ce of IoadmfT of a pistol and saw that one
Wahab s/o Wal\ccl was standing inside their 'hou>e with
PlblOl and ong F a/ul Manan s/o Khan Wazir 1/o Il.mwu was -
present on the wall duly armed and as her husband woke
up, one Abdul Wahab started 1nd1scummate effective
firing upon her husband with his pistol due to her husbarid
died on the sput'; and in order to safe her husband she tried
to stop Abdul Wahab but she also got bullet injuriés. Both
the accused decamped from the spot after the occurrence.
The motive for Tthe occurrence is previous blood feud

cnmity. Henee, the present FIR.

After completion of usual investigation, complete challan
. N } .
was sent up for trial. The accused persons were summoned.

| . . )
Copics of relevant documents within . the meaning of
- Section 263-C Cr.PC were supplied to the accused and on

A T ’
27/02/2020 formal charge against the accused were framed
to which they pleaded not guilty and claimed trial,-so the
case was posted for prosecution evidence.
|

- y L . .
'he prosecution, in order to prove and substantiate its case
against the accused, produced and examined as many as

sixteen (14) PWs. The sap of the prosccution evidence is

i
given below -
.r
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PW-l is the statement of Dr. Abdul Sam‘u«
MO DHQ, Kohat who on 12.06. 2019 at 04.00 AM i
conducted autopsy on the "dead body of deceased
Muhammad Tariq sen of Khial Bad Shah r/o Miangan

Colony, Kohat aged about 45/46 years and found the

following'-

E xternal Examination-

1. Single entry wound in oral cavnty piercing lower lip, lower

jaw and tracking mandible going downward toward right

sxde

- 2. Slngle exit wound 'at the base of neck right side.

]nternal E. vcamumtton

Muscles Bones Jomts Lower lip injured. M'mdibular
fractured. Remarks In my opxmon the cause of death of

deceased is injury to major blood vessels in neck lcadmo to

hemorrhage and ultimately cardio pulmonary arrest.

Probable time between injury & death - 10 to 15 minutes.
" Probable time between death and PM - within 2 to 3 hours.

' PW-Z lS the statement of Naveed Khan ASI who
on the day of occurrence was present in P:.P. Mills Area
where received the mformatson regarding occurrence *hat
the mjured and dead body were taken to KDA hospxtal. He
came to KDA hospltal where dead body - of deceased
,'Muhammad Tarxq was lying. Compldlnant injured

:Mst Shahnaz Blbl reported the matter to h1m Wthh he

N
leduced in shape of Murasxla Ex.PA/1. The complainant

1ftex admitting her report as correct thumb -in'1pressed the
‘same while one Wajid Khan also thumb 1mp1ebsed the same

as attestxﬁei of report. He also prepared ‘injury sheet of

st. Shah Naz Bibi which is Ex PW.2/1. He also




prcpm‘cd injury sheet and inquest report of dcccas‘ui .

\ .

Munmumad T'mq wh:ch are ExPW.2/2 & l:}\ PW.Lrs

1espect1vely

© PW-3 is the statement of Imran Khan IHC who is
ma;}ginal witnqés to the recovery memo Ex.PW.B/I‘ vide
which the 1.0. took biood Ex.PI from place of deceased
Muhammad Tariq and’ sealed the same in parcel No.l. The
IO albo took blood #x.P2 from the place of injured
Mst.Shahnaz Bibi and s ealed the same in parcel No.-, while
from the place of accused recoveled two emptles of 30-
bore Ex.P3 and one live round Ex.P4 and sealed. 1he same in
palcel No.3. He is also marginal witness to the recovery
mermo Ex.PW.3/2 vide which the 1.O. took into possession
one bulb Ex.P4j‘ which was lit on the northern side ‘in
between the two rooms in veranda. He is also marginal
witness to the récovery' memo Ex.PW.3/3 vide which the
L.O. took into possession last worn blood stained clothes of
the deceased \"ﬂvhi.ch'_'are Ex.P5 and sealed the same in Parcel
No.4 alongwith the -blood stained clothes of injured
Mst.Shahnaz Bibi Ex.PG which were sealed in parcel No.S,
brought by constable " Faizullah from the hospital. His
statexnent was recorded by the 1.O. '

PW-4 is the staa‘ement of Rlzwan Ullah Oll who

 during those days,. was posted at PS MRS, Kohat. He

ﬂm;un 10 8L fRUE emﬂ
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'..‘|‘

conducted ‘partial investigation in the instant case. Vide
application Ex.PW.4/1, produced the accused Fazal Janan

before the court for obtaining his further custody but. the

-application was turned down and the accused was

committed to judicial lockup. He recorded his statemerit u/s

161 Cr.P.C. On recall of BBA of accused Ab,dui Wahab he

forma

ahim vide card of arrest Ex.PW.4/2. He
N i ) .



appllcatlon Ex.PW. 4/3 one day custody was granted; on"
expiry of which he again produced him before the court
vide application Ex.P_W.4/4 for further custody but his
application  was 'lun};d down and the  accused | was
committed to judiéiaf ]ocl<11p. He also recorded statement of
accused Abdul Wahab ws 161 CrP.C. He drafted
.appIigation Ex.PW.4/5. for obtaining proclamation- notices
of absconding accusedj.'He recorded statement of concerned -

DFC. He received FSL results Ex.PZ and Ex.PZ/1 and

placed the same on file.
!' !

'PW-5 is the statement of Muhammad Javed
IHC who duung those days was posted at PS MRS, Kohat
bemg DFC. He was entrusted with the execution of
wzirrants»issued u/s 204 Cr.P.C. against accused Fazal Jan.
He searched for accused on the given address and found
that accused was willfully a‘voidihg‘ his lawful arrest and
there‘ was no Iikelihood of his arrest or.appearance before
the court in the near future. Thexefore he returned the
warrants unexecuted a-longwith his report on its back which
correctly bears his signature. The warrant is ExPW.5/1, |
while his report overleaf the warrant ' is Ex PW 5/2.
Similarly, he also carried out the compliance of process
issued u/s 87 Cr.P.C. against the above named éccd_sed. In
this respect the proclamation notice is Ex.PW. 5/3, while his
report overleaf the same is Ex.PW. 5/4 which- correctly.
bears my swnatme |

i

. PW-6 is the statement of Rifagat Ali FC
who_.dui‘ina those days was posted in PS MRS, Kohat. He

took the parce s of the instant case to the FSL. He hdnded

m‘rr'm '—7
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produced him before the court for physical custody VldL b
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over the same to TbL examiner and xccuwd uudom,m N

on road cemhcate Ex.PW.6/1. He is also mawuml winess

to recovery memo Ex.PW.3/1 Ex.PW.3/2 and E\ PW.3/3

" (already (,\lnbned) and to the extent of recovery. memos

statement of Izman has already been recorded before the

court. His statgnwnt was recorded by the LO. u/s 161

[
G .
4

Cr.P.C, ¥

PW-7 is the statement of lady doctor Sadaf
fjuz WMO who on 12.06.2019 examined the patient
Shahnaz Bibi awife ol Tariq aged about 31 ymw 1/0

Miangan Colony, Kohat and found the I‘oJIowm0 -

Patient referred to Casualty with ﬁrearm; injury at

, home by some unl\nown person. She u.cuwd t\\o shots

over her both bu,abt On right breast entry wound Is2x2

cm on right bieast alongwith mppie and exit w ound 2x3

cm on medial Idtelal quadrant. Other shot is on’ I»it breast;
entry is 2 x 2 cm on medial quadrant and exit is 2 X3 cm on
lateral upper quadlant Both shots are bleeding qcavely.
Shifted to Operation theater. Antiseptic dressinf'r done.
Patient was stable Vlt'l“y and well oriented in txme place

and person. Shlilbd to sur oical ward for observanns

B.P. 100/80 mnjl }-g. Pulse 74 p.m. Temperature 98.6 F.

P
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PW-8 s the statement of Abdul Rauf ASI who ..
du:mw those days wagposted as ASI PS MRS, Kohat. On’
iccg;xpt of Murasila he.}g._,ﬁ__lmlked ouf FIR Ex.PA.

. PW-9 is the statement of Islam Nisar SI who
.duri‘-ng those days was posted in PS MRS_, Kohat.
lrwcstigu‘tionwus"cnlri;stcd to him. He procc'cd{:d to the

" spotiwhere he prepa:ed site plan Ex.PB on the pointation of

Msl Rabxa eyewntness g—le recorded the statements of PWs

Mu] ammad Tariq and sealed the same in pau.el Nol and

bloed through cotton E:s..PZ was recovered from the place of
injui'éd Shahnaz Bibi frbm Point-B and sealed the same in
parcel No.2. He also took into possession two “mpim of
30-bore Ex.P3 freshly :éarired alongwith one live ':_Q'und. of 30
bore!from the place of:zccused Abdul Wahab and-sealed the
samig in parcel No.3. The recovery memo to this effect is
' EAPW 3/1 (already exhibited). Similarly, he took into
possession ' vide recovery mem§ Ex.PW.3/2 (aiready
-exhibited) vide which solar bulb Ex.P4 was recovered from
the place of occurrenc;e: Vide recovery memo Ex.PW.3/3
'(aheady exhibited) h(: took into possessmn the blood

d garments con ; s of -banyan, shalwa1 Ex P5 and

staitlk

P :
seali ;‘l the same in par¢el No.4, sent by the dﬂcﬁor thxough

cong ‘able Faizullah. blood stained gaimems of the

mjuwd Shahnaz Blbl conSISts of three (Chadars) (qamees
haviig cut marks, ‘'shalwar Ex.P6 and sealed the same in
parcel No.5.1 prepared the list of legal heirs Ex.PW.9/1. He
vidc—;iapplication' Ex.P¥/.9/2 sent the parcelé to- the FSL
thr();ﬁ\f;gh Constable Ref‘a‘{:]at Ali No.46. As the accused were
abscondmg, ?erefo e, he initiated proceedings. u/s 204

M&




Cr.¥.C. against EFaza]%i%fJanan vide application Ex.PW.9/3.7

~Thetealter he halndc'd over the case file to Amanullah $ifor

further investigation.

PW-10 i na. the statement of Rabia who stated
that :on the day of occu rrence he alongwith other inmates of
the ahouse were sleepmy in the veranda of the house. It wag
1bout 2.30 AM and thc, bulb was lit (on) when she heard the

vou{ of firing and cnc> of her mother in law Mbt Shahnaz

Blbl and her father in mw Muhammad Tariq. She saw that &

~ person duly auned w1th pistol was present in the house who

fi lcd upon her f’lthCl m law and thereafter fired on her
mother in law Due .to such firing her father in law
Mur‘ammad Tariq dleé on the spot, while her mother in Jaw
Msi’. Shahnaz Bibi got m_]uled. The other person was present
on the wall of the -{ﬁiouse.' The person who fired al
Mst.Shahnaz Bibi. anﬁ Muhammad Tariq was Abdul

Wahab The site plaﬁ‘ was prepared on her pointation.

" Moti ive for the occurrence is previous blood feud enmity.

She hal ge the accused ‘ror the commission of offence.

PW-11 H . the Statement of Mst.Shahnaz
Blbn (mjured) widow @f Muhammad Tanq who is stated
that on the night of -1ccunence at about 2.30 AM she
alon.gwnh her husbanq_ ,and other inmates were sleeping in
their house. She woke_‘:i,,ap with the voice of pushing of bolt
of tii;‘e pistol by the aCCL;SGd Thereafter the ac<£use'd fired at
her _..1usband Muhammdd qu and ‘he died on the spot.
Theu the accused fired at her due to which she su<tamed
1nJu;ies. Thereafter shg: alongwith the dead body of the
decé@sed were shifted to the hospital in Ambulance. She

remained admitted in tiig hospital for three days and on the

7/5L (5 11 as. ThE cﬂm
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reported the mattu to the local police in the hospxtal AT h
was mcoxpoxaled m 1 the shape of Murasila. Motwe for the
occurrence was| prevxous blood feud enmity. The Murasila
is Ex.PA/L. Sheﬂ. 1_55 eyewitness of the occurrence. Shecharge

the accused for the commission of offence.

PW-17 is the statement of Muhammad

Wahid s/o T.nlq ‘who stated that he verified the 1ep01't of

her mather w ho. upmk d the matter to ihL local ['!OII(\ in the

hospital. The Ieport was read over to him and thexealter he -

thumb impressed the report as a token of its couc,c,tne:,s.

i

PW 13. Statement of Ayatul!ah E\lmn S.1.

'SHO who bllbll“llttcd complete challan Ex.PW. 1.)/ 1 against

accused Abdul Wahab and Fazal Janan.

PY- 1:54 is the statement of Fayyaz SHO who
during those days; was posted in PS MRS, IXohat. On
completion of i'nveistigation he submitted cOmpletd challan
against accused ‘Abdul Wahab and Fazal Janan which is

Ex.PW.14/1.

2
Atlter the clo:,uu, oi prosecution evidence, btatcmmtb of
accused U/s 347 Cr.PC were 1ecoxded whelem they
pnofessed mnocence however, they were neither ready to

be examined on oath nor wished to ploduce e\udence in
i

their defense. ;

I
¥

. Learned counsel for the complainant assisted by "APP for

the state contended that the accused persons are directly

charged in tl p:roniptly lodged FIR with specific role of

pRats P

fourth day she was discharged from the hosplfal She-"f i
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firing given to accused facing trial, whxch excludes .,

chances of consultatton and dehbemtlons "’lhaf; arc

occurrence 15‘ oi night time but a bulb was on in the

* i

veranda, mn lhe Iwht of which complainant 1ee0tvxlxad the
accused pe1sons as the accused were co-v11h<*ers of the
deceased and known to the complainant Dalty SO thele isno
chance of mis- 1dmuhcauon That certain 1ccovcne> like
blood stained e::u“ch from the spot, blood stamed clothes and

empties in the case which were sent to FSL and in respect

of the same, posm\/e FSL report has been received,’

collected and placed on file. That medico legal report also
corroborates the site plan. He stressed that all: the above-
mentioned mateuals connect the accused iacmg tnal with

the commlssnon of offence.. It was : further. wued that

occurrence has been \vunc»ed by eye- wm esses/family

[
J

members of Ih-.. dumsed so nc malafide couId ¢ pointed

out. That motwe set out also fully esmbhshed Tlnt the

accused has been charged in a promptly lodged leOl[ and
all the witnesses have deposed against the accused facing
trial and nothmo has been brought on record wlnch could

give any bcnef’ it to the accused. The learned counsel

-] . , .
prayed that accused may be given exemplary punishment..
P b

7. Whereas, on the ‘other hand, learned defense counsel on

behalt of accused contended that the accused are totally

innocent and- lai:.dy been implicated in the plebent case

with malaﬁdc intention after consultation 'md due

deliberation. 1l1at thc, whole story of the plosecutlon s a

o
"} ;\ concocted one,} as lt IS an unseen occurrence and is a case

of no cv1dence IIe further contendcd that the lnjlll ies on

the body of the deceased does not corroborate the site plan

and submitted that the very story of the prosecution ] is dis-

believable—~Fhat there are lots of Contradlptlons in the
g i i .

Ripe2

i
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statements of PWs, which create doubt and benefit ofis ..,

lQ",t Q‘

doubt, must be' 01ven to accused. That accused perss

being, mnoccnt niay kindly be exonerated from thc charges

leveled aqamst thcm and be honorably acquitted.

I have heard the-argumcnts of lcarned APP for the State
e 3o )
assisted by learned counsel for complainant and that of

learned defense counsel and also pel'usedltlic available
record carefully.

3
>

3
3

[PETTNS I .

it is cardinal pr mcxple of criminal law and jurisprudence :
that every accused is innocent unless proves Olhqubb and
a very heavy di&y is rested with the plosecutlon to prove
its case beyond any shadow of doubt. The natuxe and line
of evidence as weIl as line of -arguments adopted by the
prosecution dxsplays that the prosecution is basing its case
against thc accused on direct ocul'n account motive,

medical evidence zmd circumstantial evidence.

10.Perusal of record shows that in initial report complainant

Mst Shahnaz Bibi contended that on 12-06-2019 at
02:30am, she alonﬁwnh her husband namely Muhammad
Tariq and other inmates were sleeping in the veranda of
their house. The, “accused facing trial Abdul Wahab and
Fazal Janan tr prdSde into their house and In 1u11hcmncc
of common mtcntxon committed Qatli amd of. Muhammad
Tariq and attcmpifcd to commit Qatli Amd of complamant
and also committed jaifah to her. FIR i.e. EXPW PA shows
that.it is night occuuence and matter was repor tcd to police
at 04:00 am at KDA Hospital. This shows that 1epo:t was
promptly }odncd and available evidence nowhere indicates

that it was lodcred after due consultation. Bemdes

ol }b‘/’m‘ 10 BE TRUE C071 '\
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competent to make the same. P -

(N HLDIRECT OCiILAR ACCOUNT
1

Ocular count m thls case is rendered by the complamant
Mst  Shahnaz (P.W-11) and Mbt Rab:a (P'.W-l()).
C?omplam;mt zﬂxs P.W-11 narrated the samc story as is
incorporated m murasila Ex.P.A/1 and FIR Ex.P.A.
Complainant as P.W-11 before the court stated that she
alongwith her :‘husband and other inmates of hdusc were
sleeping in their house, when she woke up on he:umo the
pistol being boljted She saw the accused pelson who fired
at her and her 1husband effectively. Her husband died on
the spot while “bhe received firearm injuries on both her -
o ’ breasts. Stamp OflI]JUllLS on the body of this witness is not
denied. It is ’llbO not disputed that complainant and accused
reside together m 1}1:. same house. Relationship or accused
~and deceased buntY spouses 1s also not disputed and it is
also an ’ldmltlbd fact that the crime house bulon"s to
complainant. This witness ﬁas been sub ected to a very

)

lc,nﬂthy, beamhuw and cumbersome cross- e\ammatwn but

th remained 511c[\ to her deposition.

P.W-10, dau“'hfel‘?in-la\v of the complainant : 'Who is
admittedly 1e51dmg in the same house, shalmc7 commom-

compound with- the complainant, has deposed as P.W-10

. and stated to be an eye witness to the occurrence. In her

. examination in chict, she fully supported P.W-11. She was
o also cross-examined at sufficient length but could not be

shattered on material and particular points. This witness

Y, has vehemently denicd the suggestion that she has falsely
/! :

S v’ aueaser——— )
arres J7 [0 BE RIS 29PY Y —\
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complainant being of age and wife of deceased was legallv: 7w
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commission of offepeg by the accused. :

deposed .wamst “the accused persons. As  such, theg -

\

testimony of this witness also goes un-rebutted and

provides full suppozt and stlen0t11 to the dep sition of
complainant P:W-11. So, the ocular accounl furnished by

P.W-11 and P.W 10 is fully in linc with cach other and

renders a very true and natural account of the occurrence.
! ,
The stamp of tivo ‘injurics on the front part of body of the

complainant 1. e on her breasts confirms her stance that she

while trying to save her husband was hit and it ehmmates

any posabilxtygof her being not present on the scene of

occurrence. The joint residence of both P.Ws with
deceased makes them a natural witness and then‘ ‘presence
at the relevant tlme on the scene of crime is qulte natural

and credible. Thd occurrence has taken place at 02.30 at
i . . .

“night time of the month of June/extreme summer season

and naturally pii:oplc i such hot weather prefer to sleep
outside in open jaﬁi Though P.W-10 is the dauéhtez'-in-lax\f
of the complamant however, it is by now more than settled
that the testxmony of an eyewxmess cannot be bllehed
aside merely on the ground of his being related to the
complainant pmty In this particular case the mllouunmc
incident has tal\cn pla(,u inside the 1bedullul housc, of the
deceased and it is but natural that inmates of 1hc‘ hous; and
not strangers must have witnessed the (_)cc;grrence,

therefore, P.W-Ib é;nd PW-11 who are admittedlyéresiding

“in the same house are the most reliable natural ‘and also

truthful witnesses of the occurrence and particularly when

: 2rthey has no ill \}viilltowards the accused to depés_e false

against them. So, the prosecution has been successful in

furnishing strong: ocular evidence regarding the
£




12.MEDICAL EVIDENCE

P

+

| Medical wrdum is furnished by P.W-1 l\bdul S”mmd

medical ofﬁcer DI—IQ Kohat, who conducted autopsy on
the dead body of deceased Muhammad lauq and P.W-7
Dr.Sadaf IJAA WMO DHQ Kohat, who L\‘lllllllbd the
injured compl’umnt Mst Shanaz. P.W-7 found two fire arm
entry wounds.1 on: both the breasts of the.._comp]amant,
: whereas PWOi' found single entry wound in oral cavity
: picreing lowcx llp, lower jaw and tracking mandxbl<. going
downward tovlvard right side on the deceased and single
exit wound at %he base of neck right side. Cause _of death 1s
| stated to be 1%1]131)/ to major blood vesscis in neck and
' leading  to hc_'inbiirlmgc and ultimate cardio pulmonary
arrest. Th'e‘tim;e: of occurrence, time of report a_nld time of
medical exaﬁﬁnation as well . as autopsy fully

commensurate Wlth each other and in this manner the

statements ol both these P.Ws arc iully in line with the

ocular count and estal.)hshlmT case against the accused -

e

lS.ClllCUMSTANTIAL EVIDENCE.

Prosccution 1clicd on the following cucumst'mtnl wldence '

against the accuscd facing. trial, Site plan, number of
5 : % . ’ . K
injuries and recpvel ies. . b :
In site plan Ex. P B deceused is shown at pomt No 1 in the
varanda of complamant/deceased house and “accused
* Wahab has been shown at point No. 6, ‘while complamant

S
A 1
and. cyc,wum» at pomls No. 2 and 3 Whllb othu inmates

t No 4 and 5 1espect1vely Accused Wahab

""T o of house at

s merrminrias 4
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he was pl(.bu]t on duty at the relevant time as he bung a

police official. Ilc relicd upon CDR' record. but the same

2ot no cvldcntm:y valuc as one can leave his mobile

anywhere. No . CCTV footage available on record.

Moreover, during investigation as per zimni No 02, he was

. Py .
found not to be on duty at the time of occurrence. So this

. A -
circumstantial evidence supports the prosecution case.

The fire s_l1otsfat the person of the deceased and the

complamant is ‘also another very strong; circumstance.

Deceased \\’db shot from front and complamant while

trying to stop the accused Wahab and to save her husband

also 1ccc1ved on front part of her body i.e. both bzeasts So,

the nature, manner and number of injuries on thc persons

of both complamant and deceased are l;o sirong

circumstances! stxuwthunlnﬁ the case of pr osecutmn
] .

i
P.W-2, P. W-y P W-S and P W-06 have depos;d ’1b ut the

recovery of bloodstamed garments, blood stairied earth,

empties of 30-=bore According to the statements of these

P.Ws, blood stamed ﬂalmcnts of the deceased and
compimnant/uuuxt,d were recovered vide lccovmy menmo

i.e. Ex.P.W. g/p,_iblood stained earth from . the phce of
deceased and tn;ured and two spent bullets Whlle one live
bullet of 30 bore from the point near accused Wahab were
recovered v1d<, 1ecovexy memo Ex.P.W. 3/1. Blood stamedi
earth from the place of the deceased pxoves that the
deceased was done to death at this point and the presence
of the accuszd as per site plan gets support from this -

recovery. /\lihous‘,h the crime wmpon is not u,covewd but

according to the report of FSL the empties of 30 bore

e fired from one and same

recovered h‘om ‘the spot

1

h”/\j‘) e Y
|
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had denied'the site plan and his presence and p‘ressed thais o™

A




Abdul Wahab. All these recoveries prove that the dece?qed

was done to death by fire shots and also the Q_OInplall'lant

AR N T T

was injured and as such this is a strong circumstantial

cvidence in the hands of prosecution.

14.MOTIVE

t

i

It is allegcd;‘ixff the initial report that a-ccusc:d. persons
trespassed thelllﬁouse of the complainaﬁt with common
intention and accused facing trial Abdul Wahab fired at the
| . deceased and compldmantlmjured 'lhe illotive as
| inoorppral‘cd in the F.ILR is previous blood feud anxtv,
which could not be proved. It has been scttled by now that

weakness or absence of motive or failure to pi‘dvé, it is not

. fatal to prosecu-ti'on Aﬁy weakness in the motive would not

N come to the ufbcue of the accused. Rclnncc is plac;d on

25

PL.J 2001 SC 1225, 2019 YLR 59 and 2012 YLI\ 1325

Peshawar. ~

3
¢
i
!
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{5.ROLT. OF ACCUSED FAZAL JANAN.

As regard to accuscd Fazal Janan f’lCll’l" trxal hlb 1ole 18
quite different ﬁom that of accused Abdul W’ihab as he
had not been Olven role of firing at the 1elevant tvne He

wus shown puscnl on wall as per the first’ m[‘omnhon,

report and was shown at point 07 as per site pl'm Le. wall.

He has ne;ther been given an actwe role of fmno nor
planning about'murder. There is no convincing ev1dence
connecting this-accused with the commission of offence.

¢

The prosecutiop-hias not been able to prove even common

N v

pistol and the 101(, of firing is attributed only’ to accused




infention on p wt o this accused. The mere presence off lhx TNy

accused on {'hc wall of deceased house does not make hIm

guilty and the evidence on record is not giving any role to

this accused. The complainant-and the eyewitness are not

dircetly charging him for the murder. Now this is the job of

prosecution to establish circumstances connecting him with

the occurrence but the circumstances speak otherwise. Had

there been any common intention on his part, this would

have been supported by an unimpeachable evidence.

16.In view of the:direct ocular account, direct nomination of

the accused Abdul Wahab in the F.LR for effective firing,

there would be ‘no possibility of “false implication of

present accused. Nothmfr brought up on record that the

deceased had emmty with any other person/s in the area,
. . |
who might have comumitted his murder. There:is nothing on

recerd to support allegations of false implication of present
accused in this episode. Minor contradictions in evidence

could be of no avail to defense, if the case was found to be
{ -

proved. The eye-witness arc inmates of deccased house

|

and complamant got severely injured in the occurrence.

Even, solitary statement of a witness could _be enough to
R : e
warrant conviction,as was held in a case reported in (2004

PCr.LJ1129).

17. The aforementioned detail discussion leads _mei to the
irresistible conclusidn that prosecution has been able to
prove case FIR I\io 888 u/s 302/324/337-D PPC agaiﬁst the
accused “facing tuai namely Abdul Wahab s/o Wakeel -

Khan and accgd facing trial is hereby held guilty for the
/ - -

ATV e DA
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commission of offence alleged against him. Though the ™~

accused has fired at the complainantéeffectively and also
done the dece'asec_i to death, but, as the moti;e though
alleged but was ft-not proved, therefore; the sande can be
considered as mxtwatmﬁ circumstance in his iavoul calling
for the award oi Jesser pumbhmult than the vwxmal one
prescribed for the ‘commission of offence proved agamst
him. For this 1‘é3é011 I desist from awarding death penalty
to the accuse_éi' Abdul Wahab and hence convict the
accused u/s 302-B PPC and sentence him to imprisonment

for life along wiitlé fine of Rs. 1,00,000/- for the murder of

deceased Muhammad Tariq.

18.He is further ;%cqnvicted under sections 324 PPC for
' attempted mur_ijer to complainant Mst Shahnaz, and
sentenced 1o :;L;fﬁ;r R.I for ten years (10) with fine in
shape of compehsatioxi of Rs. 350,000/-, in default

thereof, to suffer six (6) months simple imprisonment. |

19.He 1s turther conNicted under sections and 3?3‘7->D P.P.C.

for murderous %sault and causing injuries to complamant
Mst Shahnaz and sultenced to suffer R.I for seven years
(07) with fine-in bhape of compensation of Rs. 30 000/-,
in default theleot to suffer six (6) months sunple

imprisonment. a

" 20, 1hc sentences ot thc xmpusonmenl shall run concuuently
S\
Benefit of scctlon 387-}3 Cr.P.C is also e\tended to the

accused. The amount of fine if realized, the same shall be

paid to the Sharii legal heirs of the deceased as
COmpensarion v%s’-‘l—i-;& Cr.P.C.

. M\/ﬁ{
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Jail,

3
{
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- 21.Accused ;\bdlil Wahab is in custody, be sent to Districi~""

l

Kohat, alonnwnh the conviction warrant for seivmo\
out his u,ncc, ‘A copy of this judgment is delivered to
the accused ﬁ ee of cost within the meaning of sectlon 371

Cr.P.C. The plOSCCUthH has also been given copy of the

Jud“mull u/s 373 Cr.p.C. | oL

22.Whereas, the prosecution failed to prove ‘the' charges

levelled ﬂqainst tl;e accused Fazal Janan s/o Khan Wazir
/o Orakzai p1esently at Kohat, who is hereby acquxtted of
the charges lwclcd against him in the instant case i.e. FIR
0. 888 dated 112/;06/201) u/s 302/324/34 PPC s Cantt,
Kohat. He is on bail, his bail bonds stand cancelled and
surcties are disclllafged from their liabilities. L

i

23.Casc property be kept intact till the expiry of period fixed

for revision/appeal.

24 Record be transmitted back while file of this Court be

consigned to the record room after its completion ;and

i
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JUDGMENT SHEET
. . IN THE PESHAWAR HIGH COURT,
PESHAWAR
{Judicial Department)

Cr.A No. 1030-P of 2026 A““““' “ ‘

Abdul Wahab
Vs
The State & another

Date of hearing: 07.06.2023.

Appeliant (s) by: M/s Shébbir Hussain Gigynai & Dr. Amir
Ajam Khaﬁak, Advocates

State by: Malik‘Haropn igbal, AAG @
Complt: by: Muhammad Khalid, son of the
~ complainant.

SAHIBZADA ASADULLAH, J.- . _Thrt)ugh this

judgment, we intend to decide the dnstant criminal -

appeal as well as the connected Cr.R No.03-P of

2021 titled “Mst. Shahnaz Bibi Vs Abdul Wahab

etc” as both the cases are the buthme of one and
the same judgment dated 21.12.2020 passed by the
!éarned Additional  Sessions Juggem!, | Kohat,
whereby the learned judge has -convicted and
sentenced the appellant being found guilty of the
offence, charge in case FIR "’No_;888‘ dated
12.06.2019 under sections 302/324/337-DI34PPC,

Police Station Cantt: District, Kohat in the following

. manner; -

“Under section 302 {b) PPC-convicted and -
sentenced the appellant to i‘mprisonment. for
tife with fine of Rs.100000/- (one fac) for the

- murder of deceased Muhammad Tariq.

Under section™324 PPC convicted the

" appellant for making an  attempt of the

murder ;f complainant Mst. Shahnaz and
i x &eQE‘ .
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him with the intentién to kill him and during thié
interregnum she tried to catch hold of the accused,
bL;t the accused also fired ét her and due to_fire shots
of the accused his husband got hit and died on the h
spoi, whereas she réceived injuries on her body. The
accused after. firing decamped from the place of
incident. Motive behind the occurrence was stated to
be previous blood feud. The occurrence has
witnessed by the.chilldren in fhe house, including her.
She charged the accused for the hdrder of her
husband as well as causing injuries to her. Hence,
the ibid FIR. |

3. . After arrest of the accused and completion of
investigation, case was put ?n Court” where the
appellant was indicted to which he pleaded not guilty
and claimed trial. Prosecution, ‘in order to prové its
case, produced and examined as many‘/'. as 14
witnesses, whereafter statement of the accused.was
recorded under section 342 -Cr.P.C . wherein he
profesged his innocence. The learned trial Court,
after full-fledged trial, found the appellant guilty of the
charge and while recording his conviction sentenced-
him as mentioned above, hence this appeal.

4. Arguments heard a.nd record gone through

5. In the incident the deceased lost his life

whereas_the  complainant received serious injuries,
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ﬁ " both the dead body of the deceased, and the injured
2, # 5= .

complainant were shifted to the hospital, where the
compiainant reported the matter. The report was
made to PW-2, who reduced the report of the

complainant in the shape of murasila and thereafter

|

g
4';?’

the injury sheets and inquest repbrt were prepared.

X9
3,
‘

1]

The dead body of the deceased was sent to the
doctor for postmortem examination, whereas the
injured-complainant was examined by the doctor and

her medico legal certificate was prepared. The

investigating officer after receiving copy of theA FIR
visited the spot and prepared the site plan. During

spot inspection the investigating officer collected
blood through cotton from the respective places of

. the déceased and the injured complainant, whereas
two empties of .30 bore alongwith live cartridges

were collected near from the place, where the
accused-appellant was standing. It is pertinent to
mention that during spot inspection a solar bulb was

taken into possession, which was declared as the
source of idéntiﬂcation. The recovered empties were

sent to the laboratory and therefrom a report was
received, telling that the same were fired from one.
weapon. The co-accused Fazal Janan was ar.rested

and also the appeliant, when his bail before arrest

interrogation the appellant

| was recalled. D%
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disclosed his presence, on the right of incident. in
Hango Police Line, being posted as ASI over there.
~The appellant also Submitted an application
regard'ing his innocence and the same was
investigated. The investigating officer recorded the
statements of all concerned and they tendered
affidavits in favour of the appellant, so much so, the
inveetigating officer collected the call data record,
where the appeliant is shown present at the place of
his duty. Though ‘the pplice opined reg_arding the
innocence of the appellant, yet the learned trial Court
did-not agree with the same and as such the trial

concluded in ~holding the appeliant guilty and the co-

accused innocent.

6. - The leamned trial Court took intoconsideration
the material aspects of the case and applied ‘its-
judicial mind to the evidence on file and the
statements of the witnesses. The leamed_ trial Court -
after feeling satisfied, convicted the appellant and
acquitted the Co-accused, but this being the Court of
appeal -is under the bounded duty to re-visit the
record . of the case and to re-appreciate the -
statements of the witnesses, so that mfscamage of

justice could be avoided. True that in the instant ¢ase -

‘we have before Us an injured.eyewitness Wlth the

stamp of i mjunes t we cannot forget the presence

g el

free -




of the eyewitness at the stated time, in the house in

question, .but what this Court is to see is; as to

whether she told the whole truth and as to whether

<

thé incident occurred in the mode, manner and at the

.,2‘:

stated time. On one hand we have the -injured
eyewitness, the widow of the deceés;éd, and in the
like circumstances substitﬁtion is | a rear
phenomenon, but on the‘other we have an accused

who came forward with a specific plea of his

innocence, so this Court must walk with care to fix

the liability and to determine the innocence of the

appellant.

RIS 7.  The points for determinat}on before this.Cour‘tl,
are that; as to whether t'he incident occurred in the
mode, manner and at the ’stéted time; as to whether
thé comb!ainant received injuriés atthe hands of the

I e | appellant and that the appellant was duly identified;

as to whether the deceased and injured were shifted

to the hospital soon after the incident and that the

matter was promptly reported; as to whether the

, «ww- i complainant was conscious, oriented in time and -

space and as to whether her injuries did permit her to

report the matter and as to whether the pro‘secution
succeeded in bringing home guilt against the
appellant. There is no denial to the fact that the

incident occurred inéide the house of the deceased,

=




Complainant received serious injuries on her body.
There is no denia to the fact fhat the dead body of
the deceased and the i;rjured were shifted to the
hospital, where the matter was reported, but we
cannot forget thét the incident occurred in the odg
hours of the night and that by the time the darkness
had Prevailed, so this js for the Prosecution to tell that
how the appellant 'was identified and that how co-
accused who was presént on thé top of the Wa_fl,
could be seen from such a long distance. In order to
appreciate thjs particular aspect of the case, we

deem it essentia] to go through the statements of the

witnesses. The complainant was €xamined as PW.

11, who stated that on the night of occurrence she
alongwith her husbénd ‘ and other inmates were
sleeping in the house; that she got up on hearing the
sound of Pushing of bolt of the pistol by the accusedv;
that the a‘ccused fired at her Husband who died on
| the spot, then the accused fired at hér which caused
her injuries; that thereafter- the  dead body of the

deceased was shifted fo the hospital ang the matter

 was reported. Simi!arly, Mst. Rabia was examined as

PW-10, who stated that on the night of OCcurrence
she alongwith other inmates of the house -were

sleeping in t Veranda of the house; that it was -
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about 02:30 AM when she heard the voice of firing
ahd cries. of her mother-in-law and her father-in-law;
that she saw a persoﬁ duly armed with pistol present
at the housle, who fired at the complainant and the
deceased; that the‘ firing made by the accused
prov;:d fatal to the deceased, whilg the complaina_nt
got injuredi another person was also present on the
wall of the house,; that the accused who fired at Mst.
Shahnaz Bibi and' her -fatt_)er-in-law was one Abdul
Wahab; that site.plan was prepared on her pointation
and the motive was previous blood feud bétween the
parties and that the accused were identified in the
light of the bulb installed in the veranda of the house.
This is -interestingvto note that when the statement of
PW-10 .was recorded by the investigating . officer
under section 161 Cr.P.C, she in her statement did -
not mention the nam:es of the accused. It is further

interesting to note that PW-10 in her cross-

“examination categorically- stated that the accused

was not known to her. We~are.to see that when the

accused-appellant was not known to her, then she by
herself;did not identify that the accused ‘was Abdul
Wahab and even it»suggeststhat the. appellant was
not known to her previously, as she did not belong to

the village to which the accused-appellant belonged.

~ This is for the prosecution to tell that how the co-

s s 4 _ - .
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accused was identified, who was present on the wall

behind a tree, with no light at the place of his
presence. This is surprising that both the accused

are charged by name by' the complainant when she

-Teported the matter. The complainant was asked

regarding the material aspects of the case and
regarding her familiarity with the appellant and the
othe;.' She cafegorically stated that on one hand she
is a pardanashin lady, whéreas on the other she had
no relation with the accused. As theAage of the
Acompiainént- is shown as 31 years and the history of
the blood feud is glven as 10/15 years, so it is yet to
be ascertained as to whether complatnant ever

visited ‘the village and she ever came across the

appellant prior to the-present incident. The very
_ statement of the complainant makes us believe that
~ she had no acquaintance with the _apbellant and also

-with the co-accused. When there was ro relationship

between the parties and that when both the parties

were not on visiting terms and that when the blood

_ feud has a history of more than ten years, then

whether in such eventuality the complainant was able

to identify the appellant and that she knew their

names. The conflict between the statements of the

witnesses and there no familiarity with the accused,

isa circgtance to which this Court cannot close its
=,
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the night, then the identity of the accused is a must
and this is for the prosecution to convince that they
were duly identified. |

8.  This is surprising that the accused selected the
odd hours of night and this is again surprising that
how the appeliént could know, that how the
deceased was available at point No.1 in the veranda.
As the site plan depicts that all the inmates were
lying in the veranda in their respective cots (charpai)
and that cot of the deceased was lying to the west.
The complainant - was examined regardjng the
manner she woke up, .regarding the manner the
deceased was fired at and regarding the manner she
attempted to catch hold of the appellant, but the
explanation tendered by the complainant is hard to
be believed, when the site plan is taken into
consideration. The site plah depicts that apart from.
the complainant her othér two sons, the deceased
and -one Mst. Rabia were available in the house on
the night of occurrence, but surprisingly apart from
the complainant no other inmate of the. house, .
including her sons, actively participéted in chasing

the appellant, The complainant disclosed that after

~ receiving firearm injuries the deceased fell on the

ground,gud breathed hls last. She further dlsclosed

ke,
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that after the deceased was fired at, the accused-
'appellant fired at her as well and after réceiving
firearm injuries, she fell to the ground and shé agaiﬁ
stood up and struggled to cafch hold of the accused,
- but could not. While reporting the matter, though the
- complainant stated that after the deceag.ed was fired
at, she struggled to catch hold of the appellant, but
she could not and as a result of héf active attempt,
she was fired at. This portion of her statement is of
great significance,- as she was fired only by the
accused when she -tried to‘catch hold”of him, but
when her Court statement is taken into ansideration,
she stated that first she was fired at, she fell to the
ground, she stood up and she tried to catch hold of
the appellant, but she could not. When the feport of
the complainant and her. Court statement are. taken
into consideration, then the relevant'portion of her
Court statement has damaged the prosecution case
beyond repair. As by the time when shé did not make-
an attempt to catch hold of the appéllant,_ then there
was no need for the accused to fire at her, as the
accused had already achieved the desired goal, but if
her Court statement is taken to be correct, then the
complainant is to tell that why she was fired at when
she had not attempted to catch hold of the appeilant.

This js for this Court to 'aécertain that once the.

T
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body and < tand up @
LB, walty she had the ability o
eventua to ca
urpose
| chase the appeliant with the sole purp
. hold of him. We are not persuaded with this portien
of her étatement and we are not convinced that after
L EFR

reéeiviné' firearms injuries complainant was having
‘the ability to rise and run. The complainant by herself
‘went in self oont_radidibn, as her report and her Court

statement tells two different stories regarding the

manner in whiéh the incident occurred and regarding
the mode in which the appellant left the house.
9. Another intriguing aépecf of the case is the
identiﬂqati§n of the accused, the investigating officer
during spot i inspection observed a solar light installed
- at point “E” in -the veranda and the same was’
declared to be the source of rdentlftcatfon This is
. ' surpnsmg that the people of the house- were sleepmg
S ~in the veranda and it was 02:30 AM midnight, when
they were fast asleep what need was there to keep
the light on, rather at such time the lights are off, so -
that good sleep could ‘be enjoyed. Even otherwise
ot ‘ » when the appellant “was not known' to the
complainant and ‘the eyew:tness whether in such

eventuality the ' identif; Ication in the light of the buib

would serveg PUIpgse, our answer is in emphatic
) =,
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no. As admittedly, the complainant and the
eyewitnesses were not 6n viéiting terms with the
accused and as admittedly the complainant and the‘
eyewitness were married to the house with no
relation \A‘I'lth the accused and his family, so in such
eventuality it was obligatory for the investigating
officer to make arrangement for the identification
parade. Another interesting aspect of the case is the
identificatioﬁ and re;:ognition of the. co-accused who
was present on the topof the wall. The site plan
depicts that from such a fong range his identification
was not poséib!e and even the record is silent as to
what interest, the co-accused, had in the enmity of
the parties. The record is silent regarding his status,
his involvement and his interest in the matter. The
identification of two different accused at two different
places in the odd hours of the night, is a
circumstance that has created dents in the
prosecution case and that has shattered the veraci{y
of the witnesses. As the ‘witnesses admit;ed that they
" were not on visiting terms with the opposite side and
that the blood feud between the parties goes back to -

10/15 years, $0 in such eventuality the identity of the

- appellant is a question that remained unresolved, we
are fortified from the judgmenf reported as “2019 M

. v &

H J&’J%«f%&

L vguu ‘:‘
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LD 1966", titled “JUMO and 4. others Versus The

STATE”, which is reproduced herein below:-

“They have even failed to give the
details of the motorcycle of the
culprits, deceased and of their own.
Undeniably, the culprits were not on
visiting terms with the eye-witnesses
" including injured. The occurrence
lasted more or less for five' minutes
and that too when incriminate firing
was made by the perpetrators as
_such identification of the appellants
in such a situation also raises
suspicion upon the probability of the
‘ocular account furnished by them.”

El

The prosecution is to tell that when the sons of the
-complainant were present at the house, why they did
not make efforfé like their mother and that why they
did not céme for‘wérd‘ as eyewitnes"ses of the
incident, Though PW—12 Wahtd ie. son of the
complamant verlf' ed the report of the compiamant
_ but mterestmgly when he was exammed he did not
confirm the manner in which the mcndent occurred
and “he ‘did not" utter a single .word‘, that he too,
identified the accused and that the incident occurred |
in the manner as was disclosed by the complainant.
This is more interesting to note that when PW-12
was cross-examined, he stated that complainant
reported the matter in the morning when she gained.
consciousness._ He‘further disciosed.that the report
was made when th;e light' prevailed. As PW-12 is the

~

real sorﬁh‘e complainant and the deceased: so it
o _

R
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A~ cannot be held that he was extended concession to

3.

¥

L &1*“ o ‘ the appellant, rather he told the truth and the truth is
that, that at the time of arrival to the house the
compiaiﬁant was 'nof in senses‘.' The doctor who |
‘examined the complaina;\t was examined as PW-7,
5‘ » - s she stated that when the complainant was brought to
her, she disclosed that she wa‘s fired at by unknowﬁ

accused and even in her cross-examination she

confirmed that it was the complainant who told that

she was fired at by unknown accused. When the
statement of PW-12 is rc-;ad in juxtaposition with the
statement of the complainant and-the statement of
the doctor, no ambiguity is left that the complainant

did not come forward with the whole truth, rather she

&

' . concealed' the material facts, both from the

«

investigéting officer as well as from the Court of law.
This concealment of facts‘ on part of the complainant
has gone déep to the roots of the prosecution case.
oS ‘ 10.. The medical evidence is in conflict with the
~ocular account. The manner in which the deceas;ed

and the complainant were fired at, does not get

S - support from the medical evidence, as in both the

Eta cases the pr§jectile travélled from 'up ‘.to downward,
had the deceased and the complainanf were fired at

: from the place assigned to the appellant, then the

same would pierce through the body. True that
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‘ _medical evidence is confirmatory in nature and in
case of trust worthy, confidence inspiring evidence,
the same plays a little role but once the Court comes

) to a conclusion that the eyewitness account is either

T - suffering from infirmities or the witnesses concealed

the real facts, then in such eventuality the conflict
between the two will go to the roots of the

prosecution case and in such eventuality it is the

prosecution to suffer. As in this particular case the

statements of the witnesses in respect of the injuries
caused and the medical evidence are not on one
page, so this conflict between the two can only and

only be counted towards the appellant and its benefit

must be extended to him. The situation in hand is dealt
with by this Court in case titled “Haneef Ullah alias

i pentar and four others Vs-Habib ur Rehman and three
others (2021 YLR 899), which reads as follows:~

“The seat of injuries on persons

s of the deceased and the places of

‘ the assailants where they were

standing at the time of firing find

no ‘support from the medical

evidence, as one of the decéased

had received two firearm injuries

from the back side whereas the

other from left to right, whereas

™ . - the circumstances suggest that

the deceased were facing the

accused at the time of incident.

One of the deceased received an

entry wound from his right with

its exit to left which further belies
the stance of the prosecution, had -

he been facing the accused or

having his back exposed to the

accused then either the entry

would have been on the front or

o : back, but not from left to right,

T so it can safely be held that the

medical evidence  does not

case of prosecution.”
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11. The motive was alleged as previous blood feud
between the parties, but in tﬁat respect neither the
complainant could bring on record ‘independent-,
evidehce, nor the investigating officer could récprd
the staterhents of iﬁdeper;dent persons, so this Court
lurks no doubt in mind that the prosecution failed to
prove the motive. As the motiQe was alleged by the
prosecution, so the prosecution was under the
bounden duty to prove the same. True that weakness
or.absence of motive hardly plays a role in the
acquittal of an-accused' cﬁarged, but when the motive
is the constituent part of the prosecution story, then
under all circumstances the prosecution must prove
the same and its failure will help none but the
appellant. Even otheMise, the prosecution failed to
prove that why both the accused attracted to the spot
when 6ne of the acquittéd accixsed, had' nothing in
common with motﬁ/e, as the cause of killing was the
previous blood feud and once ‘on record the same -
was not brought,lt»hen the prosecution is at the. losing
end.
12. | The appellant soon" after his arresf ‘submitted
an épplication to “the 'rpolice “high-ups for fair
investigation. In his application he- disclosed that on
the night of -incident he was posted in Police Lines,

H'ango and that he was present at the place of his
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duty. The inquiry was initiated and an inquiry officer
was deputed for the purpose. The statements of
numerous officials were recorded and ‘even they
Aten‘deréd affidavits in that respect.' The bona-fide of
the appellant can be gauged from the fact that soon
after the occurrence he applied for bail before arrest
and at the same tihe he submitted an application
regarding his innocence. The ihquiry officer also
collected the call data -record, where the appellant
was shown present in P'olice:!_in‘e, Hango-.ahd that
the same evidence -went unrebutted. Even the
investigating officer opined regardihg_ the. innccence
of the appellant. True thét the plea of alibi will hardly
play a role to discredit the eyewitness account, but
when the plea taken appeals to a-.pr_ud‘e'nt mind and
when . the plea is..duly verified; then ~ir>1_,‘thos‘e
circumstances the. same can be --take_n,-< into
consideration. As on one hand the-'prosec,ution' came
forward with twisted énd ‘concealed facts, whereas
on the other the medical'evidence does not support
the eyewitness account, then in such eventuality the

plea of the appellant.can be taken intO’“conSider"eitiod,

‘more particularly, when the same set of evidence has

be’e’n‘AdisbeIieved in respect of the-acquitted co--
accused. ~The plea of alibi was taken into

cornsideration in case titled “TASADDAQ HUSSAIN alias




IDNAN Versus The STATE and others”, (2019 P Cr. L J Note o
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160), which is re;iroduced herein below:-

13. The cumulative effect of what has been stated |
above, leads this Court howh_ere but to hold that the
“prosecution couid not suééeed i.n b.rAinging' home qult
against the a.p'penantf-. The impugned judgment is
sufféring from inherenf defedts and the learned trial
Court while. _passingl the impugned 'ju'dgment
misdirected itself, both.in law and on facts of the -
case, which calls for interference. The ~.iAnst§n.t

criminal appeal.i

“It is important to mention here
that co-accused Falak Sher, who
was attributed the role of making’
fatal fire shot at the deceased was
arrested later on and died in the
judicial lockup. The appellant,
from the day one, took the plea of
alibi that he was running . the
business of pesticide, remained
away from his house in connection
with receiving the amount of
pesticides. This plea of the
appellant was further verified by
the peoples of the vicinity to whom
he had met at the relevant time.
Different persons from the vicinity
as well as from the appellant's
work place  joined the
investigation in this regard and
out of them, three persons
appeared as defence witnesses in
order to verify the appellant's
presence with them at the time of
occurrence. Admittedly, ipse dixit
of the police opinion is not binding
upon the Court, however, if the

said opinion is based on sound E
evidence: -

material and- the
collected " in  support of _ the

innocence of the accused -is well- -
founded then the same could be

taken into  considération in -
support of the: other pieces of -

evidence.”

allowed, the impugned judgment is

b-w |




set aside and the appellant is acquitted of the

Y - ‘charge. He shall be relee{sed forthwith if not required | P'
|  to be detained in any other case!
T el EEE A _ 14. Now diverting to the Criminal Revision No.03--.
P/2021 titled “Mst. Shahnaz Bibi Vs Abdul Wahab
etc” through which the complainant has ‘re.quested

this Court for enhancement of the sentence. When

P once the appeal against conviction ‘has been
accepted and once the impugned judgment has been
set aside, so in that eventuality the instant criminal
revision would hardly proceed and the same is
dismissed as such.

) Announced
, 07.06.2023.
-, & :ﬁ‘ﬁ&éﬁ‘
3
P N gﬂ’}‘%
Zihsan PS°
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g S PR . This order will d1spos:: of the Gepax‘tmental appeal preferred by Ex-Constable

Abdul Wakab of district Orakzai against the order of District Police Officer, Orakzai whereby he
| ™ "was awardcd major pengllty of dismissal from service vide OB No. 1228 dated 28.12.2020. ‘Brief
. facts of the case arc that the appellant was found involved in 2 criniinal case vide FIR No. 888,
dated 12.06.2019 w/s 32 / 324 / 452 / 34 PPC PS MRS Kohat. The appellant was awarded
punishment of life sentence by the Court of Addl: District and Sessions Judge-111 Kohat vide order
dated 21.12.2020. The appellant lodged criminal petition in Peshawar High Court 1gwmst the order
of ASJ-TII Kohat which was accepted and the order of ASJ- 11 was set-aside. He was dealt with
departmentally on the above chiarges which culminated in major pumshment of dismissal from

& ™ “gervice,

Gt Proper depaltmental enquiry proceedmgs were mmated against him and DSP HQrs:
~Orakzai was nominated as Enquiry Officer. The Enquiry Officer after fulfiliment of codal
formalities submitted his findings wherein the appellant-was found guilty of the charges leveled

against him. He was, therefore, recommended for major penalty under the relevant rules.

Keeping in view the recommendations of the Enquiry Officer and the above cited
o AW cxrcumstances the defaulter official was awarded major punishment of dismissal from service under
th¢ relevant rules by the District Police Officer, Orakzai vide OB No. 1228 ddth 28.12.2020.

Feeling aggrieved from the order of District Police Officer, Orakzai, the appellant -

preferred the instant appeal. He was summoned and heard in person in Orderly Room held in the .
office of the undersigned on 12.09.2023. During personal hearing the appellant did riot advance any

plausnble explanation in his defense. By mvo]vmg, himself in heinous crimindl activities, the |
. ‘delinquent officer has rendered himself unfit for retention in a disciplined law enforcing agency.

" The allegations leveled agamst him have been established beyond any shadow of doubt. Moreover,

-the appeal of the appellant is badly time- barred by 02-years and 08- monthb

Forcgom.g in view, 1, Sher Akbar, PSP, S.St, Regional P’olicc Officer, Kohat,
being the appellate authority, am not 1nclmcd to interfere in the order of punis} hment passed by DPO

Orakzai. Hence, the appeal of Ex- Constable Abdul Wahab is hereby re uted bemg devoid of merit
and badly ly time-barred.

s =&, Order Announced ’ BN
12.09.2023 : _ T )
o . % . f/
s %, 1. "~ f\ {/“ '\‘n
‘ ' Reg,nonal Pohce thcu“
7 L//S _____ / / Kohat Region
/i ’ /EC, Dated Kohat the ' /. / / / j /2023 - :

Copy forwarded to District Police Officer, Orakzal fon information and necessary
s w/r 1o his office Memo: No. 1167/EC, dated 10. 08.2023. His Service Record is mtumed herewith.

e 2. The appellant, Ex-Constable Abdul Wahab of district Orakzal.




OFFICE OF THE DISTRICT POLICE
OFFICER ORAKZAI

OFFICE ORDER:-

_The order will dlspose off the departmenta| enquiry conducted agamst Constable Abdul
Wahab s/o Wakeel Akbar under the Khyber Pakhtunkhwa, Police Rules, (Amended 2014) 1975.

Constable Abdul Wahab s/o Wakeel Akbar was charged/involved in c;é'é I’flAR No. 888
dated 12.06.2019 U/S 302/324/452/34 PPC PS MRS District Kohat.

He was suspended vide order OB No. 606 dated 26.09.2019 and DSP HQrs was .
nominated as enquiry officer to scrutinize the conduct of the accused official. The enquiry officer
vide his finding and found him guilty of the charges leveled against him, and recommend him for

major punishment.

" - These act of the accused official earned bad name to a discipline force on one hand and

involved himself in criminal act.

~ In view of the above and available record, i reached to the conclusion that:the accused
. official*was involved in criminal act.. Therefore, these charges leveled against accused
Constable Abdul Wahab s/o Wakeel Khan have been established beyond any shadow of doubt.’
Therefore, in exercise of powers conferred upon me under the rules ibid, a major punishment of
“dismiséed from service with immediate effect” is imposed on accused Constable Abdul
Wahab s/o Wakeel Khan with immediate effect. Kit etc issued to the Constable be collected.

: Announced / Q-Q %’

Dated” 29’5/[ > /2020 c}/@ |
DISTRICT POLICE OFFICER, ORAKZAI

No Yol c{ [ECIOASI Dated 2% / [ > /2020. o
Copy of above to the:-

1. The Regional Police Officer, Kohat.
£27 *DSP HQrs.
3. SDPo Upper for collection of items and clearance.

4. Pay Officer/SRC/OHC/Reader for necessary action.

: DISTRI(fT POLICE OFFICER, ORAKZAI

a

&
M
\
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OFFICE OF THE DISTRICT POLICE OW" -
ORAKZAI :

’i%

ﬁ§ | 0925-600257 f?& ? m
|
| RDER
b /,»-"' | Constable Abdul Wahab s/o Wakeel Akbar of Mullah Khel tribe of'-this

/ district Police is hereby suspended being charged/ involved in case vide FIR No 388/

dated 12.06.2019 under section 302/324/452/34 PPC PS MRS District Kohat with
immediate effect.

N

Mr. Daswar Ali DSP Hgrs is appointed as Enquiry Officer to conduct
proper departmental preliminary enquiry against him and to submit his findings within

stipulated period.

._‘.13*‘-

OBNo
Dated 2 [f‘ 12019

A . . District Police\Officer, Orakzai :
No. [ZZ[ /EC dated Orakzai the ,92/9&}_’% 12019 ' |

Copy of above is forwarded for information to:

¥
it

1. The Sﬁperintendent of Police, Investigation, Wing, Kohat w/r to his office letter

" No. 3108/GC: dated 19.09.2019. . -
2. DSP Hars for necessary action.” . ks
B L %‘T——T—H
| D <> o
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BEFORE THE HON ’BLE SERVICES TRIBUNAL KHYBER
'PAKHTUNKHWA PESHAWAR

Service appeal no. 2040/2023

- Abdul wahab
- VERSUS

1. Govt of Khyber Pakhtunkhwa through Secretary Home & Trlbunal
- Affairs, Civil Secretariat Peshawar.

2. The Inspector General of Police, Khyber Pakhtunkhwa Peshawar
3. The Regional Police, Kohat Reglon Kohat.
4. The District Police Officer, District Orakzaj Headquarter, Hangu.

. AFFIDAVIT

I Salah Uddln Kundi DlStI’ICt POllCC Ofﬁcer Orakzai,
-~ do hereby solemnly affirm on oath that the contents of
| para-wise comments on behalf of respondents no. 1 to 4 are k
correct to the best of my knowledge and belief. nothmg has
been concealed from this Honorable Trrbunal '

It is further state on oath that in this para-wise
comments, the answering respondents have neither been
place ex-parte nor theu defense is struck of cost.

' District Police Officer
Orakzal ,
(Respondent No 4)

T -
M . Y i 5 %
H H LA s




o BEFORE THE HONORABLE KHYBER PAKHTUNKHWA
k. ‘ SERVICE TRIBUNAL, PESHAWAR
SERVICE APPEAL No. 2040/2023 ° |
ABDUL WAHAB e s APPELANT
VERSUS

A3

_ 1. Government of Khyber Pakhtunkhwa through Secretary Home & Tribunal
. affairs, Civil Secretariat Peshawar.

2. The Inspector-General of Police, Khyber Pakhtunkhwa, Peshawar.
3. The Regional Police Officer, Kohat Region, Kohat.

4. The District Police Officer, D_istrict Orakzai, Orakzai Headquarter, Hangu.

AUTHORITY LETTER

Mr Sikandar Hassan (DSP Legal) District Orakzal is hereby authorized to file
the Parawnse comments and any other registered documents in the Honorable
‘Tribunal on behalf of respondents / defendant and pursue the appeal as well.

(SALAH U DDIN KUNDI) o , ER AKBAR sp, ,ST -

District Police Officer, ‘ Reglonal Pollce Officer, Kohat
Orakzai - (Respondent No.3)
(Respondent No.4) - ' ' s

M-ABID MATEED TR | Vi/& SR

(ADDITIONAL CHIEF SECRETARY) (DR.MUHAMMAD-AKHTARABBAS)PSP i
Government of Khyber Pakhtunkhwa DI AL,CPO ’ i
Home & TA’s Department,Peshawar For inspector General of Police,
(Respondent No.1) - Khyber pakhtunkhwa ,Peshawar
Additional Chief Secreta _ . (Respondent No.2).
Home & TAs Departmenrty - —~onf

KhyberPakhtunkhwa. T —




