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CGOVERNMENT OF KHYBER PARHTUNKHWA

ESTABL [%J[‘\IL\ ["DEP; \RI(}I[ \‘ ’

Subject:

Dear S

No. SO(Policy) E&AD/-13 Ui\()
Dated Peshawar, the 30" Ma reh, 202

I, The Additional Chief Secretary, Khyber Pakhtunkhwa, : r
Planning & Developmrent Department.

!~.J

The Senior Member Board of Revenue,
- Khyber Pakhtunkhwa.-

All Administrative Secretaries to
Government of Khyber Pakhtunkhwa,

[OP]

< All HeadsoFAEtached Departnﬁent.
Khyber Pakhtunkbwa.

30 Al L)msxunalConmussmnel Khyber Pal\h{unl\hwa o S8

KHY BER PAKH[‘U\LKHWA CIVIL SER\/ANTS (AMENDMENT)
ORDINANCE. 3021 ‘

:
£

» e %

{win directed to refer [0 the sub ect and to t:nLlO)e hclux ith a copy ol the Khyber

uxknrunkhm (_ml sServants (A.mendment) Ordm.mce, 20?} 1ssued nck notification No.

LEGIS: i (21) 7) L.d[c:d 26- 03«70"£ Spec;men \Jotthcat{ons under Section EJ( A) L) and Section

FIA(2) ot ibid Ordinance are attached for further neccssary action at your end please.

E\' ST:

SECTION OF‘F ICER (POLICY) "

NO. & DATE DVEN

Copy forwarded to:-

7.

(>

~

The. Principal Secretary to Governor, Rh) ber Paiiht‘imi\hwa
The Principal Secretary to Chief Mmlstel Khyber Pakhtunkhwa.

. The Accountant General, Khyber Pal\htuni\hwa

f.
2
3
4.
-;
5

The Registrar, Peshawar High Court, Peshawar.

PSO to Chief Secretary, Khyber Pakli’tunkhwa :

All Section Officers in Estabhshment & Administration Depar tment.
PS to Secretary Establishment Department Khyber Pakhtunkhwa.
PS to Special Secretary (Reg), Establishment Department.

PS to Special Secretary (Estab), Establishment Department.

SECTION OFFICER (POLICY)




Service Appeal No. 1792/2022 titled‘Jangraiz Khan versus Secretary, Health Department,
- Government of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar and others.

ORDER . .
03" April, 2024 Kalim_Arshad Khan, Chairman: Appellant alongwith his counsel
present. Mr. Muhammad Jan, District Attorney assisted by Mr. Ali

s

Gohar Durrani, Legal Advisor for the respondents present.
. : 1 - .
2. . After arguing the matter at certain length when the learned counsel
. ] o »
" . . e L)
~ for the parties were confronted with the impugned order, wherein there

was nothing stated about the back benefits as well as treatment of the

Y (p  intervening period and also me'nti:)hing the words “ till further orders”,

0 x5 | | |

= ‘3§ they very fairly and frankly agreed that let this matter be sent back to the

b

§ ’4% authority concerned to pass an appropriate order covering the issue of
- back benefits as well as the intervening period. The learned counsel for

the appellant requests that time frame may be given to the respondents

for doing what is necessary, so two months time is given to the

respondents from the date of receipt of copy of this order to pass

appropriate order. Disposed of accordingly. Consign.

3

3.
hands and seal of the Tribunal on this 03" day oprrﬂ, 2024,

(Kalim Arshad Khan) ¢

(Rashida Bano)
Chairman

Member (Judicial)

*Nacem Amin*

——

Pronounced in open court at Peshawar and given under our



“08" Dec. 2023

S.A No. 1792/2022

*Naeen Amin®

3 present and seeks adjournment on the ground t

Leamed counsel for the appellant present. Mr. Asad Ali

Khan, Assistant Advocate General for respondents No. 1,2 & 4

present Mr Thsanu

hat Le:gal

Advisor for respondent No 3 is not avallable today. To come up

for arguments on-03.04.2024 before the D.B. Parcha Peshi given

" to the parties

(Salafud-Din) (Kalim Arbhad Khan)
Member (J) . : ' Chairman

llah, Pharmacist on behalf of respondent No. :



- 17.07.2023

4 \t?v
RN
ERSN

Learned counsel for the appellant present. Mr. Asad Al

Khan, Assistant Advocate General alongwith Mr. Thsanullah,

Assistant for the respondents present.

Reply/comments on behall of respondent No. 3 submiticd
which arc placed on file. Copy of the same handed ov‘er to learned
~counsel for the appellant. Reply/comments on behalf of respondents
No. 1,2 & 4 are still awaited. Learned A_ssistanf Advocate General
seeks time to contact. the respon.c_ients No. 1,2 & 4 for submission of

reply/comments. Adjourned. To come up for reply/comments on

e (Muhammad Akbar Khan)
B ‘ Member (E)
v i 18.08.2023 1. = Junior to counsel for the appellant present. Mr. Asad Ali Khan
- SCANNEDA B , e
T KPST learned Assistant. Advocate General alongwith Laeeq Ahmad, Assistant

Peshawar

*KaleemUllah'

 for the respondents present.

‘ D.B. P.P given to parties. ' Q! , _‘ .
R o ~ (Rash ];_3an0')”

——— .

2. Written re-ply on behalf of respondents submitted which is placed

on file. A copy of the same is handed over to learned counsel for the

- appellant; Adjourned. To come up for arguments on 08. 12.2023 before

~ Member (J)



- 02.05.2023

Learned counsel for the appellant preéent. Mr. Asif Masood Ali :

Shah, Deputy District Attomeyalorigwith Mr. Thsanullah, As_si_starit .

for the respondents present.

'Reply/co_mments on behalf of respondents not submitted. -

o Repreéehtative of the respondents requested for- time to submit L
PS&‘&“ reply/comments. Adjourned. To come up for reply/comments on
Ay o . .
eoe 07.06.2023 before S.B. Parcha Peshi given to the parties.
: |
(Muhammad Akbar Khan) :
-~ Member (E) '
*Kamrapllah*
_07”' Junc, 2023 01. Clerk of counsel for the appellant present.  Mr. Asad

e

scANNEﬁ:‘

: *?é&hawar

Ali Khan, Assistant Advocate General alongwith IThsanullah,

ASI for the respondents present.

02. Reply/comments on behalf of the respondents have not

&8 o come up for written

been submitted. Representative of the respondents requested for "
further time. \SEETT s L

reply/comments on 17.07.2023 - before the S.3. Parcha Peshi

given o the parties.

(FAREEHA PA
Member (E)

*Fauzle Subhan, P.S*




26.01.2023 . - Clerk of learned counsel for the appellant presem

and requested for adjouminént on the ground that learned

counsel for the appellant is not available today due to

strike -of lawyers. Adjourned. To come up for prelimihary

Jixg

hearing on 14.03.2023 before the S.B.

AN
(Salah-Ud-Din)
Member (J)
14.03.2023 Learned counsel for the appellant present. Preliminary
arguments heard.
| @céfgg-?? : Points raised need consideration. The appeal is admitted to
peshé‘”a“. o
T - . regular hearing subject to all just and legal objections by the
other side. The appellant is directed to deposit security fee within
/@& ZW -~ ten -days. The respondents be summoned through TCS; the
ost

- ‘expenses of which be deposited by the appellant within ten déiys.

To come up for reply/comments on 02.05.2023 before S.B. P.P

given to learned counsel for the appellant.

: (Muh;ammad Akbar Khan) |
Member (E)

Y
»-
S
5oy
‘»




S.No.

'SCAN
@psh

FORM OF ORDER SHEET

Court of

Case No.- A 1792/2022

Date of order
proceedings

2

13/12/2022

G T

ity

15.12.2022

Order or other proceedings with signature of judge -

3

The appeal of Mr. Jangraiz Khan p_rescnied.today by.
Mr. Inayatullah Khan Advocate. It is-fixed for preliminary

hcaring before Single Bench at Peshawar ()nls ~12-22
Notices be issued to appellant and his counsel for the date
fixed.

By the (Xdcr of Chairman

REGISTRAR

Clerk of learned counsel for the ap.pellant
present and requeAsted for adjournmentA on the
ground that learned counsei for the‘aﬁpellant is not
available today, dué to étrike ()-f"i ia\}\(yér:s. :

Adjourned. To come up for prelimin earing on -

26.01.2023 before S.B. +

" (Mian Muhammad)
Member (E)




KHYBER PAKHTUNKHWA MTI TR[BUNAL PESHP))(/AI’
CaseTltle 9// V?/ RRUST - < '1'7/’//*_/'_7

Sl —CONTENTS _ YES | NO

N

1 _| This Appeal has been presented by:

5 Whether CounseI/AppetIant/Respondent/Deponent have sngned
the requisite documenis? - , .

Wi

Whether appeal is within time?

Whether . the. enactment under whtch the appeal s, 'fil‘ed'
mentioned?

Whether the enactment under which the appeai is filed is correct? |

Whether affidavit is appended? .

Whether affidavit is ~dul"y attested by competent Oath '
. Commissioner? '

@l '~ jo|ul »

' Whether appea!/annexures are properly paged?

9 Whether certificate regarding fulmg any earlier appeal on the
subject, furnished?

10 | Whether ahnexures are legible? -

" 11 | Whether annexures-are attested?

12 | Whether copies of annexures are readable/ciear?

| 13. | Whether copy of appeal is delivered to AG/DAG?

' 14 Whether Power of Attorney of the Counsel engaged is attested
' and signed by petitioner/appellant/respondeni:? '

15 | Whether numbers of referred.cases given are correct? -

16 | Whether appeal contains cutting/overwriting?

17 | Whether list of books has been provided at the end of the appeaﬂ
18 | Whether case relate to this court? . . i

19 | Whether requisite number of spare copies attached7

20 | Whether complete spare copy is fiied in separate file cover?
121 | Whether addresses of parties glven are complete7 , '

22 | Whether index filed?

SRR _\R\\ NRRAR ~\ \. AAAANAANN

23 | Whether index is correct?

| | 24 | Whether Security and Process Fee deposn’ced7 Chn

Whether in view of Khyber Pakhtunkhwa Service Tribunal Rules | .- _
25 | 1974 Rule 11, notice along with copy of appeal and annexures has o , o
been sent.to respondents? On '

\

| 26 \X/hether coples of comments/reply/rejomder suomatted’ On

_ \X/hether coples of commen’cs/reply/l’e}omdel’ PfOVlded to W
: 27 '
opposﬁe pany7 On : -

s certn‘“ ed that for malztles/documentanon asrequired in the above table have been

, Vfulﬁlled - , o .
T Dasubh
S oo . Name:
' Sigr.atdre: O\/Wﬂ/

Dated:




(3)

BEFORE THE SERVICES TRIBUNAL KHYBER
PAKHTUNKHWA, PESHAWAR

p - @C,(Awwﬁtg
Appeal No. ) 12022 - PE .
PP I7 7? Peshrawar
Jangraiz Khan. ... Appellant
: VERSUS
Secretary, Health Department and others
e Respondents
INDEX
S.No. Description of Documents Annex | Pages
] Memo of appeal along with * 1-7
2. | Affidavit * 8 -
3. | Addresses of Parties * 9
4 Copy of FIR | A 10
5 Copy of officer order dated 24/04/2019 B 11
6 Copy of reinstatement order dated C 12
24/01/2022
7. 1 Copy of judgment dated 31/11/2021 of D 13-28
| Peshawar High Court, Bannu Bench '
8. | Copy of service book E | 2935
9. | Copy of departmental appeal dated F 36-39
17/09/2022 along with receipts
10 | Wakalatnama - »P Yag
| Ap;%fam |
Through - &\\M\\\\a/
Inayatullah Khan
Date:1¥ /12/2022 Advocate Supreme
‘ Court of Pakistan
LL.M (UK)

Cell# 0333-9227736
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— BEFORE THE SERVICES TRIBUNAL KHYBER
PAKHTUNKHWA, PESHAWAR

Khyber Pakg, toalchwa

Scervice g Tibrusaal

" Appeal No.l["]‘f 7 /2022 Disry mo. %_
th&@:_zﬁp—-—
Jangraiz Khan S/o Saifullah Khan R/o P.O Torka Bazar, Bazida
Kokal Khel Surani, Tehsil & District Bannu
(Ward Orderly, BPS-OS) at the office of Additional Hospital Director
DHQ, Teaching Hospital, Bannu).............................. Appellant
| ' VERSUS

1. Secretary, Health Department, Govt. of Khyber Pakhtunkhwa,
Civil Secretariat, Peshawar.

2. Director General Health, Govt. of Khyber Pakhtunkhwa,
Peshawar.

3. Additional Hospital Director, DHQ), Teaching Hospital, Bannu. ..

4. District Accounts Officer, District Bannu.

........................... Respondents

APPEAL UNDER SECTION 4 OF KP
F%%edm@ay SERVICES' TRIBUNAL ACT 1974 FOR
Regwtrar ¢ GRANT OF  BACK BENEFITS W.E.F
*E\W\%W 01/02/2017_TO 23/01/2022 FOR A PERIOD
OF 5 YEARS AND.23 DAYS.
AS"THE APPELLANT WAS ACOUITTED
FROM THE CRIMINAL CHARGES BY THE
HON’BLE PESHAWAR HIGH COURT,
BANNU BENCH VIDE ORDER DATED
03/11/2021 PASSED IN CRIMINAL APPEAL
NO. 57-B/2019.




D
@

THE APPELLANT _ FILED
DEPARTMENTAL __APPEAL __ DATED
17/09/2022 TO RESPONDENT NO.2 WITH A
COPY TO RESPONDENT NO.I FOR
GRANT OF BACK BENEFITS BUT THE
SAME _HAS NOT BEEN RESPONDED
DESPITE LAPSE OF STATUTORY PERIOD
OF 90 DAYS. HENCE CONSTRAINED TO
FILE THE INSTANT SERVICE APPEAL
BEFORE THIS HONBLE _TRIBUNAL
WITHIN 30 DAYS WHICH IS WELL
WITHIN TIME.

Praver in Appeal:

On acceptance of this service appeal, with directions to the

officials respondents to forthwith pay back benefits/arrears

of pay, increments and promotion for the intervening period

w.e.f 01/02/2017 to 23/01/2022 for a period of 5 years and

23 days as the appellant was trapped in a false and

concocted case on the basis of trumped up charges in the

light of Fundamental Rule 54 and reports judgments of the

Apex Courts i.e. “2021 SCMR 9627, “2011 TD Service 179

(D) Federal Service Tribunal, 2003 SCMR 291, 2013

SCMR 752”.



Respectfullv Sheweth:

ol
®

Brief fact giving rise to the instant Service Appeal for grant
of back benefits, areas of pay, increments and promotion if

due are as under:

That the appellant is the permanent employee of office of
Director General Health Khyber Pakhtunkhwa, Peshawar
and as such performing his duties as Ward Orderly (BPS-

05) at the office of Additional Hospital Director, DHQ,
Teaching Hospital Bannu.

That the appellant was charged.i‘n Case FIR No. 619, dated
12/11/2017, Under Sections 302, 324, 295, r/w 34 PPC,
Police Station, Basya Khel, District Bannu.

(Copy of FIR is attached as Annexure-A)

That the appellant was convicted by the Court of Additional
Sessions 5Juvdge-I, Bannu, vide judgment dated 05/03/2019
and thereafter he was dismissed from service vide office

order dated 24/04/2019.
(Copy of office order dated 24/04/2019 is attached as

Annexure-B)

That the appe]iant was acquitted by the Hon’ble Peshawar
High Court, Banﬁu Bench vide judgment dated 30/11/2021

by allowing Criminal Appeal No. 57-B/2019, hence the
| depaftment reinstated/restored him in service in the light of

above referred judgment vide order dated 24/01/2022.



(Copy of reinstatement order dated 24/01/2022 is
attached as Annexure-C and judgment dated 31/11/2021

of Peshawar High Court, Bannu Bench is attached as

Annexure-D)

That the appellant also applied for leave for a period of 365
days w.e.f 01/02/2017 which was allowed by the
department as evident from his service book but no salary

was paid to him w.e.f 01/02/2017 till his reinstatement order
dated 24/01/2022. '

. It is pertinent to mention here that the appellant was falsely

implicated in a baseless, concocted criminal case from

- which he has been acquitted by the Hon’ble Peshawar High

Court, Bannu Bench.

(Copy of service book is attached as Annexure-E)

That the appellant has been reinstated/restored in service
vide order dated 24/01/2022 but without paying him a
single penny w.e.f 01/02/2017 to 23/01/2022 for intervening

period which is calculated as 5 years and 23 days. That the

- appellant remained in jail since his arrest.

That the appellant filed departmental appeal dated
17/09/2022 for grant of back benefits before the respondent
No.2 with a copy to respondent No.l but the same has not

been responded despite lapse of statutory period of 90 days.



&

It is pertinent to mention that the matters relating to back
benefits is a continuous cause of action as per reported
judgments of Superi(-)r Courts.

(Copy of departmental appeal dated 17/09/2022 is-

attached as Annexure-F)

That the appellant feeling aggrieved, though filed
departmental appeal for grant of back benefits before the
respondents but the same has not been responded therefore
constrained to.approach this Hon’ble Tribunal inter alia on

the following grounds:

GROUNDS:

A.

That the appellant is entitled to full pay, back
benefits/arrears of pay along with increments and promotion

if due in the light of Fundamental Rule 54 and reported

_judgment of the Apex Court “2021 SCMR 962” wherein it

has been held that upon unconditional reinstatement in
service the Civil Servant is entitled to full pay if he is not -
reempioyed e_:lsewhere in- the intervening period. Since the
appellant remained in jail, therefore, there was no chance to

work elsewh_e-re or gain financially.

That it would be unjust to deprive the Civil Servant of back
benefits for the intervening period, he remained out of job

without any fault on his part in the light of reported



Judgments “2011 TD Service 179 (D) Federal Service
Tribunal, 2003 SCMR 291, 2013 SCMR 752”.

That the August Supreme Court of Pakistan in a reported
Judgment “2013 SCMR 752”, wherein it was held that back

benefits includes salaries, increments and promotion to

which the Civil Servant is entitled during the intervening

period upon his reinstatement.

- That the appellant having 27 years unblemished service at

his credit and always performed his duties to the entire
satisfaction of his immediate superiors without any
complaint against him, therefore, keeping in view his good
track record, he is legally speaking, fully entitled to back

benefits, arrears of pay, increments and promotion.

That the appellant having 3 boys and a girl, all studying in
their respective schools and he is the only source of income,
also make him entitle for grant of full back benefits to look
after his family who was falsely implicated in a concocted

case on the basis of trumped up charges.

Keeping in view, what has been stated above, it
is, therefore, humbly prayed to allow this Service
Appeal with directions to the officials respondents to
fdrthwith_ pay back benefits/arrears of pay, increments
and promotion for the intervening period w.e f
01/02/2017 to 23/01/2022 for a period of 5 years and 23
days as the appellént was trapped in a false and

concocted case on the basis of trumped up charges in the



/5

light of Fundamental Rule 54 and reports judgments of
the Apex Courts ie. “2021 SCMR 9627, “2011 TD
Service 179 (D) Federal Service Tribunal, 2003 SCMR
. 291, 2013 SCMR 752”.
| OR
Any other relief to whom the appellant found entitled

in the given facts and circumstances and not specifically

- asked for may also be granted. |

Appellant

Through ] | | OJM ‘f\\\/\ S/

Inayatullah Khan
Advocate Supreme
Court of Pakistan
LL.M (UK).
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BEFORE THE SERVICES TRIBUNAL KHYBER
PAKHTUNKHWA, PESHAWAR

Appeal No. /12022
Jangraiz Khan.................0 Appellant
| VERSUS
Secretary, Health Department and others ™
s e, Respondents

AFFIDAVIT :
[, Jangraiz Khan S/o Saifullah Khan R/o P.O Torka Bazar,

Bazida Kokal Khel Surani, Tehsil & District Bannu (Ward
Orderly, BPS-05) at the office of Additional Hospital Director
DHQ, Teach'ing Hospital, Bannu), do herby solemnly affirm and
declare on oath that the contents of accompanying Appeal are true
and correct to the best of my knowledge and belief and nothing has

been concealed from this Honorable court. \gg

Identified by: " - DEPQNENT

Inayatullah Khan .
Advocate Supreme Court of Pakistan
LL.M (UK)




BEFORE THE SERVICES TRIBUNAL KHYBER
PAKHTUNKHWA, PESHAWAR '

Appeal No. - /2022

Jangraiz Khan. ... Appellant
VERSUS

Secretary, Health Department and others

............................... Respondents
ADDRESSES OF PARTIES

APPELLANT

Jangraiz Khan S/o Saifullah Khan R/o P.O Torka Bazar, Bazida
Kokal Khel Surani, Tehsil & District Bannu ‘ |
(Ward Orderly, BPS-05) at the office of Additional Hospital Director
DHQ, Teaching Hospital, Bannu)

RESPONDENTS
1. Secretary, Health Department, Govt. of Khyber Pakhtunkhwa,
Civil Secretariat, Peshawar.
2. Director General Health, Govt. of Khyber Pakhtunkhwa,
Peshawar. : \
3. Additional Hospital Director, DHQ, Teaching Hospital, Bannu.
:4. District Accounts Officer, District Bannu. |

Appellant

Through

Inayatullah Khan
Date! 1/ 12/2022 . Advocate Supreme
Court of Pakistan
LL.M (UK)
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| OFFICE OF THE ADDITIONAL H HOSPITAL DIRECTOR

l)HQ, TEACHING HOSPITAL (MTI) BANN U.
Khyber Pakhtunkhwa Pakistan

Ph: & Fax No 0928-9270280 I:,mali:(Iltqi.lﬂ:{unnur’k"i)p:mrl COm
U Ne. Dated: __ /ou"" 022

—-.

OFFICE ORDER.

In ‘response to the . notification issued vide order no. 2049 datedI‘
_)4/()4/2019 ward orderly Mr. Jarsraz Khan designated as ward orderly,
immediately restoréed as in the light of judgement of honorable Peshawar Hight
Court Bannu Bench Bannu till further orders

Additional Hospital Director

S A DHQTH MTI Bannu_
'No.ﬁ\jj:_m/ DHQTH -
Dated 2[/ /0‘1/2022— - .

Copy to:

Medical Difector; KGNTH MTI Bannu

‘Hospital Director, KGNTH MTi Bannu

Secretary BoG, KGNTH MTI Bannu

Director Finance, KGNTH MTI Bannu

. Accounts Officer, DHQTH MTI Bannu .

6. Assistant HR, DHQTH MTI Bannu - e

- 7. Concerned Official (Mr Jangraz Khan Ward Orderly, DHQTH MTI Bannu)

2w N e

¥t

Additipigt Hespital Dircctor
HQTIH MTI1 Bannu




Judgment She:,t 5,
PESHAWAR HIGH COURT, BANNU BENCH .
[Judicial Denarnnem‘] R

Cr.A. No.57-B/2019
Waheed Khan and others.
Vs

~ The State ctc.

JUDGMENT

For Appéllz&n@: Mr, Anwar-ul-Hag advocate :

For State: Mr, .S'c\if-ur-Rehman AddEAG

For Respondents: Muhammad Rashla Khan Dlmn
E Khel advocate.

Date of hearing:  30.11,2021

FxhA ¥
SAHIBZADA ASADULLAH, J—-  The appellants  have
assailed thée judgment dated 03.03.2019, rendered by learned

Additional  Sessions  Judge-1, Bannu, whereby the appetlants

involved in case FIR No. 619 dated 12.11.2017 registércd at

Police Station Basia Khel, District Bannu, were convicied under,

section 302(b) P.P.C and sentenced to impri-sonr_nem for” lite
'along'wiﬂ': compénsa[iori .ofA Rs.S,O0,000/- under sécti_on 544-A
Cr.l’;.t’.? ,tO‘ be paid to the 1;:gal heirs oi dc-cea;cd or in default
thercof, to suffer six month simple imﬁrisonmcnl. They were

further convicted under section 324 P.P.C, and sentenced to three

A
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years imprisonment with fine of Rs. 1,00,000/- or in default thereof ."

to further undergo three months simple  imprisonment. All the

1
[sEVas]

sentences were ordered torun concurrenily. Benefit of section 382-

B Cr.P.C was extended to the convicts/appellants.

2. ‘The concise facts as gleaned from the F.LR are that

.

on 12.11.20617 at 22:45 hours, the complainant Shah Khalid (FW- -

s of Yasir Khan and

Y 07), while present with the dead-bodie

Veeshan, reported the matter in emergency room Civil Hospital,

Bannu, to the effect that he alongwith Yasir Khan and Zeeshan had

prepared sobal! Panda in his Baithak and after cating moal, Yasie

Khan and Zeeshan were going towards their house, while he {the

: ‘mcc.snmiainant) was going to the house of his uncle, so all the three .

T

riding on motorcycle driven by Yasir Khan, while he and Zeeshan
- .

was on pillion, when they reached on main road, meanwhile. they

holived accused Waheed, Jangrez and Saifullah, duly armed with

Kalashnikovs on one

alias Malik, duly arnied with Kalashnikovs on other side of the

on seeing the complainant party,

~

road were present. The-accused

sturied firing al them, as a result, Yasir Khan and Zeeshan were it

Accused  afier

and all the three feil down from motorcyele.

side of the road, while Afnan and Istar Ali -

S s T e
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commission of the occurrence decamped from the spot. When he

attended both the injured, they had expired. Motive for the offence

wis stated (o be previous blood-feud. The report of complainant

was reduced in shape of Murasila (Ex: PW 1/1) by Noor Liag Khan

'ASI and sent the same to the Police Station through constable

Wascem No.198, which was culminated into F.LR (Ex: PW 3/1),

ibid. Noor Liag Khan ASI (#PW-01) prepared injury sheets of the

deceased and inquest reports ( Ex: PW 1/2 to Ex: PW 1/5) and

dispaiched the dead-bodies to the doctor for postmorten

examination urder the escort of constable, Shahid Khan No.1585

(PW 06).

3 C+ Un sompletion of investigation complete challan wus
submitted against the accused before the Court, where at the

commencement of wial, the produced and examined as many as:

nine (09) witnesses, wheredfter, statements of accused were

recorded under scotion. 342 CrP.C, wherein they denied the

allegations and professed innocence, however, all the three

accused/ appelianis opted to b

K
IS

ender saclion 340(2) Cr.B.C and to produce defence evidence. The

' accused‘prodpced'Khar’rMuhammad, as DW-1 and Ihsam{llah as

ATEETED

Henng :'|

e examined on oath as provided

PRI

VAR AN
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DW-Oﬁ, however, they did not opt 1o be examined ;)n oath m.ldcr,
section 34;.) (2) Cr.P.C. The leameﬁ trial ‘Colurtlbaﬁer hearing .
“arguments ot icarnc‘d | cou‘nse] for the parties, vide impugned
ju_dguu‘.ni dated 65.03.2019, convicted the a.ccq;;ed and sentenced
them, as mentioned above. The convict/ appéilants préferred instant
_ criminal appeal, while the cp‘mp_lainant moved c_riminal revision
petii.:ioﬁ No.21 -3 0f2019 for enhancement of sentence, as both the
n'ppcal and revision petiljor} are the outcome .of one and the gar‘ne
‘.mpqg,ncd judgiaent, Lhurcvfo're, are goigg tw be decided through this
common j.udgmcm.

4. Argurhents of learned counsel for the parties assisted

by learned Addl: A.G representing the State heard and record gone

ithrough with their valuable assistance.

5. " Though the matter was éomprche’nsi‘vely dealt with
by the learned teinl Court and the lcmilcd trial Court while passing
the il]}pl;gl‘led judgment did .apply its jlldi;:ial mind to the facts,
cipcgmsta.nce and ihe evidence avaAi}able oﬁ t.ile, ‘but this being the
_t:ourl of appedl s under the obiig-,atibm‘to reassess the -alrendy
assessed evidence and Lo sec; as to wl‘lethe_r le impugncd:jddgment

“qualitics the test wnder section 367 (5) of the Code of Criminal
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procedure and as 1o whether the reasoning advanced by the learned

trial Court suits the situation and the. circurnstances of the case.
There is no denial to the fact that in the incident two young boys.
were done to death which led to a charge against the appellants and

N

others, but cqually true that the Courts must not be swayed by the

influence and the alténding cimums'lances of the cases, rather the .

N

Courts scized of the matter must walk with care and caution, as

these are the custodians of the rights of the parties involved in the’

‘ episode.

\

6. The tragi¢c incident occurred on 12.11.2017 at 20:45

hours, when the deceased in the company of the complainant werg

fired at, which led to the death of the deceased Zeeshan and Yasir

Khan, whereas the complainant escaped unhurt. The matter wus

s

Room of Civil Hospital, Bannu, wﬁer':‘:'.the appellants alongwith

oitiees were charged for the murder of the deceased and ineffective

firing upon the cbmplainant. After drafting the murasila, the

" reporied by the complainant to the tocal pohce in the Emergunuy

inquest reports and injury sheets were prepared und after doing the

needful, the dead-bodies were sent to the doctor for postmortem

examination.
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- were  sent

‘I'he Investigation Officer visited the spbt on the night

~3

of occurrence, where biood-stained earth from respective places of

. ' -
ihe deceased was taken into possession and also 20-emipties of 7.62
bore near [rom  the ~places of the accused ‘were luken itzt’o
possession.- It is pertinent to mention thaf out of the empties, four’

recovered near from the place of absconding co-accused Afnan,

o the -Firearms Expert alongwith a Kalashnikov

cecavered from the house of the absconding co-accused Atnan, )\

which afier cxamination, was tfound wedded with the recovered

empties. On the next day of the incident i.e. early in the moming.

= -

the Investigating Officer prepared the site-plan on the pointation of

the complainani and also took into possession the motorcycle used

by~ the deceased for avelling to “their houses. The accused/

appeliants, soon aller the incident volunieered their agpest in the

shape of bail before arrest, which did not find favour with the

3

{earned Court below and was dismissed, which resulted into arrest )

of the aceused/ appeliants.

8.  Tlie gaestions (o be decided by this Couu are; s 10

whether ihe inr‘.tid:. it oceurred: in the mode and manner and at the

stated time; cas {0 whether the accused/appeliants Wete duly

Trus 083y




T R

R N I T

ST

Ky

dentificd, that too, in the headliglats of the motoreycle; as to

the complainant succeede.] in establishing his presence on

whether

the ‘spot al the time of incident and as to whether the motive

advanced by the complainant vas the urging factor with the

appeliants to kil the deceased.
9. © The complainant was examined as PW-07, who

stated that during the days of occurrencé, he was serving in police

.

department and was posted at Bannu. It was on;getting leave for

3 . -‘
sevep days [rom his duties that he came 10 his house and that on the

night of incident he invited his friends . L.e. the deceased for

' Sobat/peinda, w his Baithak and that alter taking the meal, when

the deccased were feaving for their village, he too accompanied

them o visit the house of his uncle. He further stated " that on -

reaching to the place of incident, the accused/appellants were

present duly armed, who on seeing the decessed started {ixing ar

them, which resulied into the death of the decsased and he esanped

_unhurt. The complainant was examined on material aspects of the

case. There is no denial to the fact that the complainant had bioad -
feud with the-accused/ appellants and that the deceased had nothing

to do wi-u.x {lie motive, and-that the mthle;a killing of the deceased.
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that tao, when the complainant did not receive even a single injury,

belies the swance of the complainant lo a greater extent

notwithstanding the Iact that allegedly he was seated with them on
their pillion. Had the corplainant been present, being the prime

target, he would not have been spared by the appellants, instcad of

killing the .disinrcrcsled persons. The record tells that at the time of

incident darkness had prevailed and that there was no electricity

-

-available al the spot, though the complainant stated that the bulbs

mosque, but in the same breath he

1

were lit. on the walls of the

admitted that the only and only source of identification wus the

-

headlight of the motorcycle. On this particular aspect of the case,

Zabibur Rahman S1, the Investigating Officer, who appeared as

PW-U8, stated that when he visited the spot, he did not se¢ the

»

provision of electricitly and even he did not find any bulb available

al the place of incident, When the statements of the two are read

together, they contradicted each other to a greater extent, even

a1 both the wilnesses

1

atherwise, there 8 1o denial (o the fact th
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assailants and that at the time of incident the headlight of the

motorcycle was in working condition. This being.an important

piece of cvidence was not investigated by the Investigating Officer

and even no reports trom an auto electrician was received in that

respect, even otherwise, to identify assailants in the headlight of

- motorcycle, who were slanding at a considerable distance, is hardly

7

l;clic:vablc, 'l‘?lé complainant stated that he,was sitting on the rear
seat ic. on the 3" position on the motorcycle and in - that
eventuality, \;vilen he was haﬁng the- hindrance -of_thc deceased
slting i tront, it turns nearly impossible to ‘i.df:ntil‘y t'hc assailants
Siill'ldiilg in the dzu'lcl-xcss. The co.mplainam- could not establish' the
idcmity‘ ol the appeliants on recorcj 50 lo brocccd further, in order
to deterinine fate of the appel[ahts, that toé, on the_: statemént of £he
sole i_nt&rc:;tc(! »vitllc;ss extraordinary care an.d cautiox} is needed.

10. - Anoi.hér 'in-lportayni aspect of the case is ?h;n the
incident oecurred at 20045 hours, whereas the matter was reported
to the local p;lice z.u 22:45 hours, in the emergency roorm of llic
Civil Hospital, Bannu, afu;r‘ a considerablé delay ot; two hours,

which the prosceution could not explain. 1 is pertinent to mention

that the ‘doctor, while conducting the postmortem oxamination




mentioned the -time bct:wee-n ‘déath and injury in ca;;e of the
deceased Zegshan as 50-minutes Lo one ‘ht-)ur,‘meanin‘gAlhercby that
aiter rccei‘ving the firearm injuries the deceased chshaﬁ survived
tor long 30-minutes 10 One hour, but no efforts were made either by
the complainant 9r people of the locality to shift him té thc‘ l:xosl‘)ital
1o save his life. The distar.lcc‘bctwcen the spol and ‘Poiiéfz Simion
Busia Khel has truﬁl gi'ven as 5/6 kiiumcter's..but the deud-bﬁdics
reached 1o the hospipgl aﬁcrt a consideréxble d.eiay, which tells
4 (nisnal-{v;sc: rcgurdi_ng presence (.)I" the compiéinant at th; time' of
incident. The presénlcle of the comi:lainant is further doubted that
seither. he identified the clc.ad-bodi-es before the :pnlice nor before |
-thc doctor at the time of postmortem examination; so much 30, in
the selevan column of iné]ue.s:t rcpén_ the complainant ﬁg;urcs‘
nowher:.
11. ) Zabibur Rahfmin sI, thle Investigating Officer was
(:X:;!il;ini‘(l us PW-0f, who was questioned on material asi)ects of the
cask, who stated that he recovered gmptics aiong with blood stained
ez‘:{m from the plll';iﬁ of ingident on the right of incident, but the
record tells that the sitc-plém w;.;ts prepareq on the next day of the

incident. The prosccution is to tell that why the sitc-plan was not




prepaied on the very{night"of the incident and that why the

motorcycle was not taken into possession from the spot, when the-

{nvestipating Officer firstl arrived to the place of incident. The
gaiing y p

site-plan depicts that near the place of incident there was a guava

orchard, though the complainant admitted the same but stated that,

‘thai was situated at a- considerable distance, - whereas the

Investigating Officer :stated that the same was available near the

en with the intention to kill,

'

place of incident. Had the accbsed be

{hen they -would have accomplished ‘their task from the same and

~would have easily concealed their identity, but the circumstances

A

tell that the incident did not occur in the mode and manner. “The

" cormnplainant could not produce anything on record regarding his N

jeave from the department and even no daily diary report was

- bt nismmenad on mich g0, the Investigating

[Asdevaied
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the §¢ceascd .was 21/22 years of age and the cher only 17 The
relationship behr;'ecn the tl’erCAdOCS not appeal to a prudent minad,
even the lnvestigatin-g Officer did not visit i;}_le Baithak of the
complainant {0 gel it confirmed, as tq whether in fact ali the three
had dinc_*.d together and even the Investigating Officer did not
manire from )thc. futher of the complainant rcéarding presence of
the deceased at the time before the incident 'fn the Baithak of his |
house. '_!*hc atitude displayed by the cdm;ﬁiainant is not only
unusua! but abnormal as well, as he admitted that théy had blood
feud with the appellants and others ip the vi'llage and thzlll'in rgu'line
he used an %1}(_;—;;‘:*.1*.& route to visit his old-h.m;se, and -l}.x;cs.t often |
avoid using the present path. DCSpilc.ll’le.ff.*»ét, that the co§x1piéiix'xeli‘1t
had enmities in the village, 1‘10 did not keep in possession wcugﬁgn
for !gis defence. The record tells that the complainant h"d(f numcrpt;é
.;:nmiiie_s“ ins the village and ‘that he had l)iig()d-i’e_ud with the
appetlants but sﬁrprisingly; hé was not killed despite the .t-"aci he

wis L mercy of ihe appellaits. The statement of the complainant

‘elts that there was ample opportunity for the appellants to kill, but

his cscaping unhurt confirms that he was not present at the time of

incident. We are surprised 1o note that why the complainant joined
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the deceased while they were leaving for their homes and that when

‘the complainant had to visit the house of his uncle, then why he did

not opt for his own motorcycle, as he was to come back, it tells

‘nothing but that an abnormal altempi was made to establish his

presence on the spot, but the’ complainant did not succeed in -

persuading us to travel that way.

13 . “The medical evidence does not support the case of ..~
the prosecution, as the assailants were standing in front of the

deceased to either side of the road and that one of the deceased

rcce.ivzdiﬁrearm ‘injurics on his back. When alt the three were
-slitti'hg packed, then in that'evéntuality ,there was 1o occasion for
the comp]ziinam o 'hzwe esca'ped'unhurt,lrather after ‘ﬁxakin_g its exit
the bullets fs’xhslt'rlxach struck the complainant. The seat of injuries
on person oi; Ll_*.c. deceased, when read with the site-plan, it does not
get support from there and gveﬁ tﬁe mediﬂcal evidehce does not
sx-xAppou" the case of' prosecution. The cpnﬂigzt be_twéen the fwb has
damégcd the pros'ec{ltion case. to a greater extent. True, that the

medical evidence is confirmatory in nature and in presence of

*teustworthy ocular account, ihe same. cannot overshadow the

prosecution case, but when the eyewitness account suffers from .

%
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infirmities, then in that eventuality recourse can be made to the

medical evidence and the presgrlt case is no exception. The conthict
between the medical ev‘idence and ocular account has damaged the'
prosecution case beygnd repﬁai‘r._

4. Though the complainant cAharged the appéllants for
the murders of fhc, deceased ‘but none from the hogse df the

dcccasc\ii‘sup_portcd the claim of the complainant against the

NS

appx‘:ivlan(s, which is another factor which cannot be lightly ignored.
'l‘_he record tells that the accused/ appgllants had 1'10 mo?ive; against
the dg:chased and that the prose_cﬁtion did not sﬁclceéd in linking the
appeifants with the i‘x;ti:*dérs of the deceased. Though motive was
| advanced by the complainant to be a blood-feud b_etwcep the sides,
I bu; the investigating ()i’ﬁcer did not collect anything oﬁ record 1o
s.ubstsmtiatc.a the claim of the complair-xan.t. The mot‘ive was only and
onl y with thci coz.np!ﬂirmnt and that lhc appeil-ants bddno reasor):‘tc_)' : ’Etp‘:’
zkili‘ .'l’ruc, that sbsence oAr wéakne_ss of gn'otivc \Yill -not- spoil the-

prosecution case, but equally true that when the motive is alleged,

the prosecution is under the bounden duty to establish the same, but
in the preéent case the safe exit of the complainant belies the stance

of the complatnant. : o —
: e ]
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. The appellants soon after gaining the knowledge of '

their involvement in the matter volunteered their arrest by applying

o the Court of competent jurisdiction and that they did not opt to

abscond, despite the fact they had a serious charge against them.

. Even the Investigating Officer investigated the case in respect of

their plea of alibi and the Investigating Officer admitied that the

call data record collecled tells that one of the accused was present

"t Peshawar. Bven otherwise, the appellanis opt to produce defence

and they produced two witnesses in that respect, to establish their

, '

innocence on record, though the defence produced was not up to

the mark and the learned counsel representing the complainant

suhm;ili_‘eél that when the appellants produced defence and when -

they failed to establish their innocence through their own

witnesses,; then these were the appellants to be burdened, but we

» .

are not persuaded with the submissions of the learned counsel, as in

all eventualitics, this is the prosecution to prove its case to the hill

and if the accused takes a plea and if he does not succeed in

establishing his innocence, even then the prosecution is under the

bésunden duty 1o cstablish his case beyond reasonable doubt. The

| i
8o A o e B
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_burden only shifts when the accused takes a specific plea which is

Ty
1

not the case s hand. .~

- 16. ‘Afier evaluating. the evidence from all angles, this

Court reaches (o an inescapable conclusion that the srosecution did

not succeed in bringing home guilt againél the appellants and that

the impugued judginent is suficring from inherent defcols and is
- y .

dovaid of reasons, which calls  for no inierterence, tvesultantly, the

instant criminal appeal is allowed, the impugned judgment is st

aside and the appellants are acquitted from the charges. they shall

“be released fortwith: if not required to be detained in connection

wiili any other criniinal case. As the instant criminal appeal apginst
conviction has succeed and the impugned judgment has been set
aside, so the connected criminal revision No. 21-B/2019 cannot

proceed further, which being bereft of merit, is hereby dismissed.

Abave are the detailed reasons of our short order of

the evin date.

Announced:

30.i1.202

ER VALY N o

(D.B)
Hoable Mr, Justice SM. Attiquo Shah &
Han‘blu M. Justics Sshibzade Asedullah .
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(otist erf)

Father's name and residence
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The Director Genel al Health
~ Govt of Khyber Pakhtunkhwa, Peshawar

‘TQ

" Subject: "“.I)EPARTMENTAL APPEAL FOR GRANT OF BACK- '

" BENEFITS WITH EFFECT FROM 01.02.2017 TILL
- 23.01.2022 FOR A PERIOD OFSYEARSAND23 DAYS

AS _THE APPELLANT WAS ACQUITTED FROM "
CRIMINAL __ CHARGES BY _THE HON’BLE
PESHAWAR HIGH _COURT BANNU BENCH VIDE
JUDGMENT _DATED _ 30. 112021 __PASSED CIN

X J(_IRE‘V[INAL A'PPEAL‘.NO.57-B/2019_. L j -

Sir, | :
‘Brief facts giving. I‘ISC to this Departmental Appeal for grant of ‘back

beneﬁts, arrears of pay, mcrements and (promotlon if due), are as under -

L AThat tltc e"pp'ellant is the permanent employee of office '(;f Director '
. General Health Khyber Pakhtunkhwa, Peshawar and as 'such -
performing his duties as Ward Orderly (BPS-05) at office of
. Aqqxtlonal Hespxtal Director DHQ, Te_achmg Hospltal (MII) Bannu. |

2. That the appellant was charged in case FIR No.619 dated 12 I1. 2017 |
Under Sections. 302 324 295 Riw 34 ‘PPC Police . Statlon Basya

: KhelDlstnctBannu s C ' ';

3. That the appellant was convicted by the Court of Addxtlonal DIStI'lCt
‘& Sessions Judge-I Bannu vide Judgment dated 05.03. 2019 and
thereafter he was dismissed from service v1de 1mpugned Ofﬁce :

~ Order dated 24.04.2019. .

4. That the appellant was -acquitted by the Hon’ble PeShai\var High
'Court Bannu Bench vide- Judgment dated 30.11 2021 by allowing - - |
cnmma] appeal No.57-B/2019, hence the department re-lnstated/
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6. That th«., appellant has been re-mstated/ restored in servrce vrde order : ,'.,

| ‘ 7. That the appellant is entitled to full pay, back beneﬁts/ arrears of pay

o not.re.-employed elsewhere in the intervening’ penod. L :

5. 'That the appellant also applled for leave for a PmOd Of 365 days : |

' "l‘é_store(l him in’ service in the light of above referred jddémehi vide , o .
. Qr.d,er_dated: 24..01.2022; S |

~ .7

w.e.£01.02.2017 as ev1dent from his- service book but no salary was
paid to Kim w.ef’ 01.022017 il 23.01.2022 due to his false T -
'1mpllcat10n in 2 baseless crlmmal case from whlch hel has -been S

o :aequrtte d by the Hon’ble Peshawar High Court Bannu Bench

‘ »dated 24.01.2022 but w1thout paying him a smgle penny wef.
£ 01.02.2017 to 23.01.2022 for mtervenmg penod whrch has been

calculated as 5 years and 23 days. - - S

alongwrth increments and promotlon if due .in the hght of
Fundamental RuIe 54 and in the light of reported Judgment.“2021
SCMR 9627 wherem it has been held that upon uncondltronal re-

instatement in service the ClVll servant is entltled to full pay 1f heis

N It is pertment to mentron that the appellant lsrnce hlS-
‘ involvement in a criminal case remamed behmd the bar and was
‘acquitted vide Judgment dated 30.11.2021" and re-mstated/ restored

: unconditionally in servwe on 24 01 2022

Y} _That it would be unjust to depnve a civil servant of back beneﬁts for

the. intervening perlod he remamed out of jOb without any fault on
. his part in the light of reported judgments 2011 TD Serv1ce 179 (D)
_.Federal Servrce Tribunal. 2003 SCMR 291, 2013 SCMR 752
9. That the August Supreme Court of Paklstan ina reported Judgment |
2013 SCMR Page 7 52 1t was held, that back beneﬁts mcludes salary, ,

-
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mcrem ents and promotlon to which the civil servant 1s entltled upon

hlS re-mstatement T L ' .
. ! .
10, That the appellant havmg 27 years unblemished service at h1s credlt
and always performed his duties to the entire satlsfactlon of. his
 immediate superiors without any complaint, therefore,_ keepmg in
view his good track recoxd he is legally speakmg fully entltled to
back benefits, arrears of pay, increments and promotlon i ‘
" 11.That the appellant having 3 boys and a_girl all studyirlg in their
schools and:he. is the only source of income also make him entitle to .
..gran_t of full back beneﬁts' including increments to-look aﬁer hi_s‘v

w

family. .

Keeping in view what has been stated above, it is‘g therefere'
eamestly prayed to allow thls departmental appeal and award back -
benefits/ arrears of pay/increments and promotion in the llght of .
relevan! rules and reported judgments of the August Supreme Court
of Pakistan as referred in the body of this departmenta] appeal. .

" Any other relief to whlch the appellant found entltlc and not
SpClelCdHy asked for may also be granted :

4

NG ' . Jangraiz Khan

* Ward Orderly (BS-05) L
-Office of Additional Hospital Director .
DHQ, Teaching Hospital (MTI) Bannu.

Dated: 17.09.2022

CC to

1 Secretary Health, Khyber Pakhtunkhwa at civil Secretariat
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o : BEFORE THE HONORABLE_KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR SCANNED
. RKPST
. SERVICE APPEAL NO. 1792/2023- Pkeg 2 ‘ivar
Jangraiz Khan..................... O Appellant | 3
_ Versus
Government of Khyber Pakhtunkhwa & others ....................... Respondents
Index
S. No. | Description Annexure | Pages No.
1 | Comments 1-2
2 | Letter dated 24/10/2022 ' A 3
3 Affidavit » . 4
4 Authority letter 5
\ 24
Laeeq Ahmad,
Focal Person (Litigation)
office of DGHS, Khyber
Pakhtunkhwa, Peshawar
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R BEFORE THE HONORABLE KHYBER PAKHTUNKHWA
N AR A
SERVICE TRIBUNAL PESHAWAR N N
2 g Eriy an,_o_io
SERVICE APPEAL NO. 1792 OF 2022 } ‘
. » v Dated [8 8 &@
Jangraiz Khan........o..cooii Appellant I .
Versus
Govt. of Khyber Pakhtunkhwa and others.............. T Respondents

- : PARAWISE COMMENTS ON BEHALF OF RESPONDENTS NO. 01 & 02
| .

Respectfully Sheweth:

]
/S

Preliminary Objections:-

1. That the appellant has got neither cause of action nor did locus standi to file the instant appeal. |

2. That the appellant has filed the instant appeal just to pressurize the respondents. |

3. That the instant appeal is against the prevailing Law and Rules.

4. That the appeal is not maintainable in its present form and also in the present circumstances of
the issue.

5. That the appellant has filed the instant appeal with mala-fide intention hence liable to be

dismissed.

That the appellant has not come to this Honorable Tribunal with clean hands.

That the appeal is barred by law and limitation.

That the Honorable Tribunal has no Jurisdiction to adjudicate upon the matter.

A S

That the instant appeal is bad for mis-joinder of unnecessary and non-joinder of necessary
parties.
ON FACTS:

1. Pertainsto record.
Pertains to record.
Related to respondent No. 3.
Related to respondent No. 3.
Related to respondent No. 3.

o v oA W

Related to respondent No. 3.

Page 1 of 2
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7. Correct to the extent that the appellant has submitted departmental appeal for back benefits

2—

which was sent to the Hospital Director MTI DHQ Hospital Bannu for necessary action vide
this Directorate letter dated 24/10/2022 (dnnex-A). |

8. fncorfect. On his appeal action has already been taken as explained in preceding para.

ON GROUNDS:

A. Related to respondent No.
B. Related to respondent No.
C. Related to respondent No.
D. Related to respondent No.

W W W W W
R

E. Related to respondent No.

PRAYER:

It is therefore humbly prayed that on acceptance of the comments, the instant appeal

of the appellant may very graciously be dismissed with costs.

S
SecretaryMKhyber i General-Health Services Khyber
Pakhtunkhwa Health Department akhtunkhwa Peshawar

Respondent No. 01 Respondent No. 02

DD (ﬁ;&wj ‘

Page 2 of 2



ﬁmmmm GENERAL BEA!
FUN KEWA PESEAWAR

E-Maii Addres%: mvpdghsByahoo.com office Phit 091-9210269 & Exchange#t 09 9210187, 9210196 Fax #  091-9210230
Noﬁ ({ (':' {! /Personnel Dated: /(D /2022

»

P Cmp—

To :
The Hospital Director -

MTI-DHQ Hospital Bannu.

Subject: DEPARTMENTAL APPEAL

DEPARTMENIAL AL T DAL
Memao

Enclosed please find heremth a copy - ‘of an application alongwith its

enclosures submitted by Mr. Jangraiz Khan Ward Orderly attached to MTI- DHQ

Hospital Bannu which is self explanatory for further necessary action.

/{ ADDITIONAL DG (HRM)
%/ DIRECTORATE GENERAL HEALTH

(\SWS, K.P PESHAWA
| !\q\‘g\q/ -

J

\ékjfes\'_e
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR '

SERVICE APPEAL NO. 1792/2023-

Jangraiz Khan...........coooviiniii Appellant

Versus
Government of Khyber Pakhtunkhwa & others ....................... Respondents.
Affidavit

I, Laceq Ahmad, Focal Person (Litigation) office of the Director
General Health Services, Khyber Pakhtunkhwa, Peshawar, under the directions of
the Competent Authority, do hereby solemnly affirm that the contents of the
parawise Comments on behalf of Respondent are true and correct to the best of my
knowledge and belief and nothing has been concealed from this Hon’able Court. It

| . is further stated on oath that in this appeal, the answering respondents have neither

been placed ex-parte nor their defense has been struck off / costs.




DIRECTORATE GENERAL HEALTH SERVICES |
KHYBER PAKHTUNKHWA PESHAWAR g/’

All communications should be addressed to the Director General Health Services
Peshawar and not to any official by name
" Office #091-9210269 Fax # 091-9210230

AUTHORITY LETTER

Mr. Laeeq Ahmad Focal Person (Litigation) Directorate Genéral Health

 Services, Khyber Pakhtunkhwa, is hereby authorized to submit parawise

comments in case Service Appeal No._ 1792/2023-titled Jangraiz Khan VS Govt.
of Khyber Pakhtunkhwa & others on-behalf of the undersigned.

| -

AR
Director General Health Services
Khyber Pakhtunkhwa, Peshawar.
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Jangraiz Khan .
L ' _ S Appellant
| o VS
Secretary Health Departrhent Government of Khyber Pakhtunkhwa &Others
' e Respondents
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(AF GOHAR DRRAﬁ[)
Advocate High Court
0332-9297427 ‘

-. khaneliegohar@yahoo.com
Shah |Durrani | Khattak
(aregistered law firm)
House No. 231-A, New Shami Road,
Peshawar.
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Serv10¢ Appeal No. 1792/2022 ; ise NO.I”’{é - a 093
‘ puted=="
Jangraiz Khan
——————————— Appellant_
VS

Secretary Health Department Government of ‘Kh}fj_‘b’elr Pakhtunkhwa &Others

K .'-------—Respondents

PARAWISE COMMENTS ON BEHALF OF RESPONDENT No 03,

Respectfully Sheweth:
reliminary Obiections:

a) Because the Appellant is not an aggtieved pelson and has no locus standi to file the
appeal in hand before this honorable tribunal.

b) Because the instant appeal filed by the’ appellant is rn1sconce1ved not competent in
its present form, is not maintainable, and is therefore liable to be dismissed forthwith.
~ The appellant hasn’t come with clean hands and has concealed material facts from
this Honorable Coutt.

¢) Because the appeal of the appellant is badly time barted, and thus directly hit by the
law of limitation and on that score alone the appeal is liable to be dismissed.

d) Because the appellant, by concealing material and necessary facts from this Hon’ble

* Court, has come to seck justice when his own hiands are unclean and tainted with the

malafide of her own admitted conduct; and, thc pleas of the petitioner should be
rejected in their totality as a result.

e) Because the appellant has acquiesced and i is estopped by his own conduct to bring
the instant appeal.
f). Because the Appellant has got no cause of action to file the instant case.
-8 Becausefiling of this appeal is futile exerase and wastage of precious time of this
~ Honorable Service Tribunal, liable to be dlsmlssed forthwith:
h) Becausethe instant appeal is barred by law and not maintainable.
1) Because the appeal is bad for mis-joinder and non-joinder of necessary and proper
© parties. B )
i) Because this Hon'ble tribunal has no juriscliction to adjudicate upon the matter.
k) Because other grounds and objections may ‘be raised with the permission of this
Honorable Tnbunal

Para wise reply:

1. Paralof the instant appeal pertains to-record.




2. Para 20f the instant appeal is admitted correct. The Appellant was charged in a
Case FIR dated 12-11-2017 due to Whlch he was imprisoned and absent from
duty for a period of about 5 years.

e

3. Para 3 of the instant appeal is correct ar;d lieﬁce, needs no reply.
4. Para 4 of the instant appeal is correct and hence, needs no reply.

5. ParaBof the instant appeal is rmsconcewed and hence, denied. There is no
evidence ot documentation indicating that the appellant is entitled to paid leave
A for the period of 365 days from 01-02- 2017 .according to the appellants service
| , book. While the appellant's application fox: deave may have been approved, it
| does not automatically imply entitlement to salary during the said petiod.
Absence from duty without proper justification, such as imprisonment, does not
qualify for pald leave benefits as per the department's policies and regulations.
However, it is important to note that no salary was paid to the appellant during
this period due to his absence from duty, which was a direct result of his
imprisonment. : :

6. Para 6of the instant appeal is correct to the extent that that the appellant has
been reinstated/restored in service vide order dated 24-01-2022. However, it is
important to clarify that the period from 01-02-2017 to 23-01-2022, during
which the appellant was absent from duty, cannot be considered for the
‘calculation of back benefits. The appellant's absence from duty was a
consequence of his imprisonment, Wh1ch was unrelated to his employment with
the respondent’s department.

7. - Para 7 of the instant appeal is incotrect, hence denied. That the matters relating
-to back benefits do not constitute a continuous cause of action, as claimed. The
appellant's absence from duty due to his imprisonment, which was a personal
matter untelated to the department, does not warrant entitlement to back
benefits. It is important to note that the ptinciple of "no work, no pay" applies
in this situation.Additionally, there are no reported judgments from Supetior
-Coutts indicating that the appellant is entitled to back benefits for the period of
absence resulting from imprisonment.-The absence from duty due to.
incarceration is not a valid basis fof (:la1m1ng back benefits, as it is an
extraordinaty circumstance beyond the’ control of the department.

8. Para 8 of the instant appeal is incorfeét,’- The Appellant is not an aggrieved
person and has been treated well in accordance with the law. The Appellant
bereft of any cause, legal grounds and ‘standing before this Honourable
Tribunal, the whole premise of the Appellant s case 1S based on contradictions
and falsifications.

GROUNDS:

a. Ground A is Incotrect as laid. The appellant claims entitlement to full pay,
back benefits/arrears of pay, increments, and promotion based on

" Fundamental Rule 54 and a reported ]udgment of the Apex Court, "2021
SCMR 962." However, it deems clarification that the cited judgment does not
apply to the appellants situation. The mennoned judgment pertains to a civil
servant who remained unemployed _ch_m_ng the: period of dismissal and was

e




3

OE

unconditionally reinstated without engag;ng in any other employment In the
appellant’s case, his absence from duty wag a result of his imprisonment, which
is unrelated to the department. Therefore,__the appellant cannot be considered
entitled to full pay or back benefits for this-period.

. Ground B is Incortect as laid.The cited 'indgments do not establish a direct

correlation to the appellant's case. The appellants absence from duty was due
to his imprisonment, which falls outside. the scope of entitlement to back
benefits as per departmental policies and regulatlons.

GroundCis completely misconceived, hence denied. The mentioned judgment
pertains to a different set of circumstances and does not directly apply to the
appellant's case. The appellant's absence from duty due to imprisonment based
on charges unrelated to the respondents does not warrant entitlement to back
benefits as per the respondents’ departmental policies. When the appellant was

* terminated due to his imprisonment, he cannot seek any back benefits since he
was not serving in the department dunng that penod

; Ground D of the instant appeal is incorrect as laid. The appellant’s 27 years of

unblemished service and good track record cannot be used as a basis for
claiming entitlement to back benefits, . arrears of pay, increments, and
promotion. It is important to reiterate, that the appellant’s absence from duty
and termination was a direct result of his imprisonment. Absence from duty
duc to imptisonment cannot be considered grounds for granting back benefits,
as per our departmental policies and regulations. Furthermore, the appellant -

- cannot seek the claim of back benefits once he was terminated due to the
charges levelled against him, even after his reinstatement the claim of back
benefits during the period of termination does not lie since the reason behind
the appellants termination was the direct result of his i 1rnpnsonment which had
nothing to do with the respondent department

Ground E of the instant appeal is incorrect as laid. The appellant's absence-
from duty was a consequence of his imprisonment, which is unrelated to the
respondents. The answering respondent cannot be held responsible for the
appellant's personal situation and financial obligations.

It is therefore most humbly prayed that the instant appeal is mentless
may please be dismissed with cost.

Date: _ / /2023

.J"-‘—-.’-’
Respondent ng . 03

Hosp%g\’llnlr

THROUGH

0332-9297427
. khaneliegohar@yahoo.com
~ Shah |Durrani | Khattak
(aregistered law firm)
"+ House No.231-A, New Shami Road,
-+ Peshawar.
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Service Appeal No. 1792/2022

Jangraiz Khan-

- | s Appellant
_ VS
Secretary Health Department Government of Khyb‘ér Pakhtunkhwa &Others

________ Respondents

LMr.Ihsanutlah Khan, Litigation Offlcer/PharmaCISt (BPS- 17) Khahfa
~* Gul Nawaz MTJ, Bannu, - do hereby solemnly affirm and declare on oath that
the contents of the accompanying para\mse comments are true and correct to

the best of my knowledge & belief and nothlng has been concealed from this
 Honorable Tribunal . 94 | F"Y”“"‘ g’,}a}-e_af on 0ol Thad n

this oppeal, thad tha answenns WMW

been placed ex-poarte nov TWW
. M (ot beom F W % ' (Deponent)

ey .
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICES
TRIBUNAL PESHAWAR

o -

Service Appeal No. 1792/2022

Jangraiz Khan i _
e Appellant
| Vs | |
* Secretary Health Department Government of Khybér Pakhtunkhwa &Others

________ Respondents

| AuthorityA Lettei' |

Mt. Thsanullah Khan Pharmacist/Litigation officer (BPS-17)KGN-MTI Bannu
is hereby authotized to submit Parawise comments in my behalf in Service Appeal
No.1792/2022 titled “ Jangraiz Khan Vs Secretary Health Department Govt of kpk &
others” in Khyber Pakhtunkhwa Setvice Tribunal Peshawar, '

{

Additioniﬂ*osp'r{mirectof
" DHQ-MTI Bannu

Respondentno.®);
Hospital Director

WTD Bapni
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T POWER OF ATTORNEY

e BEFORE
' S ‘ : Senvie a.'b?q,(? No._ | F92. _of202>
. ' ~ (Petitioner)
kha © (Plaintiff)
\T ? 'b ~ . {(Appellant)
(Complainant) -
(Decree-Holder)
VERSUS .
P (Respondent)
Covt 5} ph A . (Defendant)
, (Accused)
_ 67"\9/(3 ' (Judgment-Debtor)
1/we Rc—sapamo’ K%MM Ne .3 the above

named Accused/ Petitioner /Plaintiff/ Appellant/ RespShdents/ Defendant do hereby appoint

& constitute ALI GOHAR DURRANI ADVOCATE HIGH

COURT(S) of the Law Firm “Shah | Durrani | Khattak” as counsel (for R - 7\ ) in
the above mentioned case, to do all or any of the following acts, deeds and things:- '

1. To appear, act and plead for me/us in the above mentioned case in this Cou rt/Tribunal

or any other court/tribunal in which the same may be tried or heard and any other
' 'proceedmgs arising out of or connected therewith.

2. To sign, verify and file Plaint/Written Statement or withdraw all proceedings,
petitions, suit appeals, revision, review, affidavits and applications for compromise or
withdrawal, or for submission to arbitration of the said case, or any other document,
as may be deemed necessary or gdvisable by him for proper conduct, prosecutton or
defence of the said case at any stage. .

3. To do and perform all other acts which-may be deemed necessary or advisable durmg
the course of the proceedings. - :

AND HEREBY AGREE:-

a) To ratify whatever the sazd Advocate may do in the proceedings in my
interest
b) Not to hold the Advocate responszble if the said case be proceeded ex-parte or
© dismissed in default in consequence of their absence from the Court/Tribunal
when it is called for hearing or is decided against me/us.
c) That the Advocate shall be entitled to withdraw from the prosecution of the
said case if the whole OR any part of the agreed fee remains unpaid.

In witness whereof I/We have signed this Power of Attorney/Wakalat Nama hereunder the conten ts of
" which have been read/explained to me/us and fully understood by e / us this : day of
at .

S1gnature of Executant(s)
@igional .

G Hospital
- Accepted subject to term regarding payment of fee. @LTY BD;;;ZW'

wE

ALI GOHAR DURRANI (BC-13-4247)
Advocate High Court -
khaneliegohar@yahoo.com .
+92-332-929-7427
, - 17101-8851818-1
Shah | Durrani | Khattak o
www.sdklaw.org ' T

231-A, Street No 13, New Sharm Road Peshawar.
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