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' [27 Mr. Muhammad Anwar, Assistant | Associate Professor (BS-19), | !Against vacant]

. ! Professor of Maths (BS-18), Govt. | Govt. Post Graduate College, post ;
o \ Iy | Post Graduate College, Swabi.. | Swabi. -

'28. Mr. Muhammad -Hanif, Assistant [ Assaciate Professor (BS-19), ‘Against vacant §

; . Professor of Histary (BS-18), Govt. | Govt. Post Graduate College, ! post

‘ : Post Graduate College, Bannu, Bannu. ;

129, Mr. Sharif Gul,- Assistznt Professor | Associate Professor (BS-19), - ,

; of Economics. . (BS-18), - (Project- _his-services are placed at the
I .} Birector,. .. Quality -+ * Education’ dlsposal. of Secratary A& C I
o P Opportunities, FATA). __~ . | FATA for his further postina, T
T 30, M Manzoor  Ali, ' Assistant | ASsociate - Professor- (BS-19), | Against vacant I -

! Professor of Economics (BS-18), | Govt. Post Graduate College, post
o Govt. Post Graduate " College, | Mardan, . - - v
i . Mardan, S N o L §
3L [ Mr. Mir Ghilam Khan, Assistant | Associate Professor (BS-19), | Against vacant |
Professor -of Biology (BS-18), | Govt. Post Graduate College, post :
'; Govt. Post  Graduate College, | Kohat, ‘ -
: ‘ g | Kohat. : - ~ N
32, |'Mr. Muhammad Ismail, Assistant | Associate’, Professor (BS-19), | Against vacant }
o N Professor  cf  Physics -(B5-18), | Govt. Post Graduate Jehanzeb post
| ] Govt. Post Graduate Jehanzeb College, Saidu Sharif, Swat. ,
| 1 Callege, Saidu Sharif, Swat. _ L ok
| 133 . | Mr. Roshamali Khan, Assistant] Assocate ~Profecsor *(BS-19), | Against vacant |
4 Professor of Maths (BS-18). Govt.| Govt.! Past Graduate College, post - :
| . Post Graduate College, Karak.” | Karak. ) ‘
. {34 |Mr. Rehmat Karim, Assistant | Associate Professor (BS-19), | Agairist vacant !
. [ Professor of Statistics (BS-18),. Gout. Post Graduate College, post
! ", Govt.  Post  Graduate College, | Timergara, Dir Lower. p
i Timergara, Dir Lower, r'
¥
;35 Mr.  Nowsherawan, - Assistant | Associate  Professor (BS-19), | Against vacant !
; f. | Prafessor  of Statistics (BS-18), | Govt. Degree Coilege,= post . :
: £ | Govt. Degree College, Dagger, Dagger, Buner. ;
-; l BUI’\EI’. : : D P~
! > §36. Mr.  Muhammad Anwar-ul-Hag, | Associate Professor (BS-19), | Against vacant |
{ Assistant  Professor. of English | Govt. Post Graduate College, , , post
! (BS18), Govt. Post Graduate | Mardan. :
' .. ;.College, Mardan, . SR
: £ 37, I Mr. Sher Bahadar Khan, Assistant | Associate Professor (B5-19), { Against vacant !
' : Professor  of Statistics (BS-18), | Govt. Degree  College, ! post
; Govt. Degree College, Khanpur, Khanpur, Haripur. : | i
: 5 Haripur. e o
: {38, Mr.  Abdul  Hadi, . Assistant | Associate Professor (BS-19), | Against vacant i
: i ! Prafessor of English (BS-18), Govt. { Govt. Pest Graduate College, . post E :
; Post Graduate College, Timergara, | Timergara, Dir Lower, ! L
3, i Dir Lower. ' i _ e
k39 Mr. Inayat-ur-Rehman, Assistant Assoclate  Professor  (BS-19), Against‘vacantg
: P Professor of Islamiyat (BS-18), | Govt! Post Graduate College.; post A
i ; Gavt. Post Graduate College, | Mardan. ' : /ﬁf//p/"‘
| ; 3 9 a
i Mardan. ’ \b’rﬂ .
140, T Fazal Wahab, Assistant | Associate Professor (BS-19), | Against vacant |
_ | Professor of Urdu (BS-18), Gowt. | Govt. Degree College, Thana, | post ;
' | Degree College, Thana, Malakand | Malakand Agency. i £
i | Agency. : - .
K M., Izhar-ul-Hag,  Assistant | Assaciate Professor  (BS-19), Against vacant §
; Professor of Arabic (BS-18), Govt. | Gowt. Degree College, Lahor, post -~ |
: [ Tegree College, Lahor, Swabi, Swabl. —
] 42 Mr. Sakhi Muhammad Khan, | Associate Professor (85-19), Against vacant
; ! Assistant Professur of Islamivat | Govt, Pogt Graduate College, post i
f (BS-18), Gowvt. Post Graduate | Bannu. ' i

College, Bannu.

Faid. Asf\tiotifications\Promotion Cases\Premetian Notlfication af 7G-mala Assls

Frepared by: Muhammad Asit, Higher Educaton Departmuent

Tant Professors.
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

BEFORE: KALIM ARSHAD KHAN ... CHAIRMAN

MUHAMMAD AKBAR KHAN... MEMBER (Executive)

Service Appeal No, 1471/2022

Date of presentation of Appeal.............. 12.10.2022
Date of Hearing................................. 18.04.2024
Date of Decision........................ 18.04.2024

Mst. Mumtaz Bibi (Ek-Lady Health Worker), wife of James Masih,
R/o Mobhallah Saray Chatar Singh Thall District

HANGU e Appellant
Versus

PS to Secretary Health, Government of Khyber Pakhtunkhwa

Peshawar.

. Director General Health Services Khyber Pakhtunkhwa.
. District Health Officer Hangu.

District Accounts Officer, HANGU. ucvverrereererrererservernennrnns (Resp(m(lents‘)

Present: . | | \ ,

Mr. Muhammad Salah-ud-Din, Advocate.. ...For the appellant
- Mr: Umair Azam, Additional Advocate General ....... For respondents
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SERVICE APPFAL UNDER SECTION 4 OF SERVICE
TRIBUNAL ACT 1974,

JUDGMENT

KALIM _ARSHAD KHAN CHAIRMAN: Appellant was

appointed as Lady- Health Worker in the National Program vide
order dated 29.07.2006 on contract basis. Her services were
regu]drized vide order bearing No. 274-310 dated 19.04.2014 wi.th
effect from 01.07.2012. On attaining the age of superannuation, the
appellant Wa}s retired from servicé vide order dated 10.07.2'020 but
- without any pensionai‘y beneﬁts; ﬂwrefore, the appellant: approached

the Peshawar High Ccurt, Peshawar though Writ Petition, which




SENTH

was converted into departmental appeal, hence this appeal on the "

rerary Heafth, Goverimesit of Khyker
ch comprising of Mr. Kalint Arshad
o, Khvber Pakinmbdnra Service Tribund.

LKA

»

grounds that as per Rule-2.3 of West Pakistan Pension Rules, 1963,

2. On admission of the appeal for regular hearing, notices were

temporary and officiating services are to be counted for the purposes
of calculating the length of service to get pensionary benefits as. well

as in light of the judgment _.péssed by Peshawar High Court,

Peshawar in Writ Petition No.. 5551+P of 2019 dated 01% October

2020, the appellant is entitled to get pensionary benefits.

4

issued to the respondéhts. Respondent No. 4 contested the appeal by

way of filing para-wise comments, while rest of respondents have

“failed to submit their reply/comments, therefore, their right for

“submission of reply/comments was struck of vide order dated

29.05.2023 passed by this Tribunal. Respondent No. 4 had taken the

main ground in his para-wise reply that the services of the appellant

“ were regularizéd-with effect from 01.07.2012 and she had retired

from service vide order dated 10.07.2020 on attaining the age of

superannuation, therefore, her regular services were less than ten

AN

. \ . .
years, hence, she was not entitled for any pensionary benefits under

the Pension Rules.

3. We have heard learned counsel for the appellant and learned
Additional Advocate General for the respondents.

4. - The learned counsel for the appellant reiterated the facts and
grounds detailed in the memo and grounds Of_ the appeal while the
learned Additional Advocate General controverted the same by

supporting the impugned order (sj. The learned Additional Advocate

K<y
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crvses ppeal N 712022 dided “Murniaz Bibio oversus PS o Sec
¢ Peshanvar and others™, decided on 18042024 by Division Bench comprisizg of Mr. Kalim Arshed
i, and My, Mihaminad Akbar Kran Member Executive, Khvber Pakbtunkivee Service Tribunal,

Deshorar .

Q - General relied on the judgment of Supreme Court of Pakistan |

wry Health, Goverpment of Khyber

reported as 2021 SCMR 767 titled “Province of Punjab Vs Dr.
Javid- Igbal”. But that pertains to the rétrospective regularization
- whereas the instant case is to count contractual éervice of the
‘ léppellant to grant her pensibn benefits under Rule 2.3 (ii) of the
West Pakistan Civil Services Pension Rules, 1963. |
5. This Tribunal had on 17.06.2022 already decided a similar -
nature Appeal No. 6573/2021 titled “Mst. Naheed Begum Vs The
Secre-tary Health Departme;qt Khyber Pakhtunkhwa, Peshawar and
others” "in the following manner:- |

05. As a matter of the record, it is not
disputed that the appellant was initially appointed
as LHW on contract basis vide order dated
07.02.1996 and there is no service break in her
service till regularization w.e.f. 01.07.2012 under
the Khyber Pakhtunkhwa Regulation of Lady
Health Workers Programme and Employees
(Regularization and Standardization) Act, 2014.
Since then she has rendered 08 years, 10 months
and 02 days regular service which is less than 10
years of required service for pensionary benefits. It
is, however, of importance to make reference to
Rule 2.3 (ii) of the West Pakistan Civil Services
Pension Rules, 1963 which stipulates,

2.3 Temporary and  officiating  service-—-
Temporary and officiating service shall count for
pension as indicated below:-

(i) Government servants borne on temporary
establishment who have rendered more than five .
years continuous temporary service shall count
such service for the purpose of pension. or gratuity,
and b '

(ii) Temporary and officiating service followed by
~ confirmation shall also count for pension or
gratuity.

In the above scenario, the 16 years admitted
contractual service of appellant was followed by
regularization through enactment of provisional
legislation Which_:;;q[{gws her to stand on the
pedestal of eligibil{ly and entitlement for the said

Page3
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e SMusnias Rébio versss 885 10 Seeraory Healih, Guvernmear &F Kigber

1 cotmprisiitg of Mr. Arshud
Kivber Pakimunkivea Service Tritunal.

Fgshenrar.

benefits. The august Supreme Court of Pakistan in ' ,;3
its judgment reported as 2010 PLC 354, has laid
down the cordinal principle as follows:

“When an employee was regularized his total

length of service, was to be computed from the day
he joined the service that*could be temporary or
otherwise-Even period of an employee of daily
wages would be counted for the purpose of .
computing pensionary benefits” :
06.  In view of the provision of Rule 2.3 (ii) of
the West Pakistan Civil Services Pension Rules,
1963 as well as 2010 PLC 354, the contractual
period of service of the appellant has been followed
by regularization under special law but w.ef.
01.07.2012. The contractual period of the appellant
is therefore countable towards pension and she is
entitled for pensionary benefits. The appeal in hand
is, therefore, allowed and the respondents are
directed to release pension to the appellant as per
her due rights and entitlement w.e.f. 04.05.2021.
Parties are left to bear their own costs: File be
consigned to the record room.”

-6. The case of the appellant is no different than the above,
therefore, it is decided accor'ciingl? by a]]oWing the same In th¢
terms, the above appeal was allowed. Costs shél! f(;llow the event.
lConsign.

7. Pronounced in open Court at Peshawar, and given under our

hands and the seal of the Tribunal on this 18" day of April, 2024.

- 3‘ N "
KALIM ARSHAD KHAN
Chairman
. /%4 i\
‘ . MUHAMMAD AK é.HAN
’ Member (Executive) |

FNaeonr A I{h"'!f""",ﬂ’ﬁ e . .
BCannep
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Service Appeal No. 147172022 titled “Mst. Mumtaz Bibi Versus PS to Secretary Health, Government of .
: : Khyber Pakhtunkhwa Peshawar and others”.

ORDER
18" April, 2024° 1. Learned counsel for the appellant present. Mr. Umair Azam,

g« Addifional Advocate General for the respondents présent.. Arguments
| ‘ heard and record perused. - |
2. Vide our judgment of today pla‘ceci on ﬁfe, the case of the appeilant,
is no different than tl;ié Appeal No. 6573/2021 titled "‘Mst: Naheed Begum
V.s- The Secretary Health Department Khyber Pakhtunkhwa, Peshawar and
others” decided on ]7.06.2022, therefore, it is decided acéordingly by
allé?vihé the same in the terms, the above appeal was alléwed. Costs shali

~“follow the event. Consign.

3. Pronounced in open Court at Peshawar and given under our hands

and the seal of the Tribunal on this 18" day.of April, 2024.

s

(Muhamimad Akbar Khan) : (Kalim Arshad Khan).
- Member (Executive) Chairman

*Nawem Amin*




2" Nov,2023 1. Clerk to counse! for the appetiant présént. Mr. Muhammad Jan, -

learned District Attorney for the respondents present.

2. Clerk to counsel for the appellant requestgd for adjournment on
E ‘;‘ the ground that learned counsel for the appellant iy busy before Hon’ble
. ';:;

B A ‘*3 Peshawar High Court, Peshawar. Adjourned. To come up for argum);nts

' é. e
‘i’j » % on 20.12.2023 beforg D.B. P.P given to the parties.
v
(Muhammad Akbar Khan) (Rashida Bano)
Member (E) Member (I)

skameonndlah®

t
20.12.2023 1.  Learned counsel for the appellant present. Mr. Asif Masood Al)"

Shah learned Deputy District Attorney for the respondents present.

2. Learned counsel for the appellant requested for adjournment
on the ground that he has not prepared the brief. Adjourned. To

come up for arguments on 18.04.2024 before D.B| P.P given to the

o :
< Q. parties.
A a‘; "viJOIA ’
o628, %/
W (Fareelfa-Paul) (Rashida Bano) )_{
R Member (E) Member (J)

T *KaleemUllah®



&4  S.ANo. 1471/2022 @
{~ . . .

B

v, 129.05.2023

*Naeem Amin*

29" Aug. 2023

*Mutazem Shah *

Learned counsel for the appellant present. Mr. Safiullah,

Focal Person and Mr. Laceq Khan, Computer Operator alongwith

Mr Asif Masood Ali Shah, Deputy District Attorney for the

- respondents present.

On previous date too, last chance was granted to respondents

No. 1 to 3 for submission of reply/comments with the gbservation

g

that if they failed to submit reély/cdmment, their right shall be

deemed as struck of. The respondents No. 1 to 3 have failed to |

submit!reply/comments,' therefore, their right for submission of -

reply/comments stands struck of. To come up for arguments on

29.08.2023 before the D.B. Parcha Peshi given to the parties.

. \ ' X | ' ' ;; ' )
(Farecl%wﬁ ' (Salah-ud-Din)

Member (E) Member (J)

1. Learned counsel for the appellant present. Mr. Muhammad Jan,

District Attorney for respondents present.
2. Learned counsel for the appellant stated that similar nature

cases are fixed on 02.11.2023, therefore, this case might also be fixed

for the said date. Request is acceded to.

3. Adjourned to 02.11.2023 for hearing befose the D.B. P.P given o

~ the parties. q
. (Salah- 'd-bin) rshad Khan)

Member (J)




' ‘ 66‘503;.2023 ‘ James Masih, Husband of . the “appellant present. Mr.
Muhammad Riaz Khan, Paindakhel, Assistant Advocate General

alongwith Mr. Safiullah, Focal Person Mr. Laeeq Khan, Computer

Operator for the respondents present.

Reply/comments on behalf of respondents No. 4 have already
. been submitted. Reply/comments on behalf of respondents No. 1 to
3 are still awaited.. Representative of the respondents requested for

time to submit reply/comments. Last opportunity is granted to

T @ -
.g ﬁg respondents No. 1 to 3 for submission of reply/comments, failing
¢ ' : . :
= ,
: %mz.z which their right for submission of reply/comments shall be
K - i
' @‘ v] deemed as struck off. To come up for reply/comment as well as

“arguments on 29.05.2023 before D.B.P.P given to the parties.

(Muhammad Akbar Khan)
- Member (E) ‘

B




et 21 Dec, 2022

“i«

23.01.2023
.
e®
W%
%022?@@3@
27,

Learned counsel - for the appeilant present. Mr.
Muhammad Adeel Butt, Addl:AG alongwith Mr. -

Muhammad Tufail, Assistant for respondents present.

e

i
i

Written reply on behalf of: the respondents has not
submitted. Representative of the respondents seeks time.
Respondents  are  directed{ to  submit  written

reply/comments on 23.01.2023 before S.B. - -
(Kalim Arshad Khan)
J Chairman

o 1 A v

Learned counsel fér the appellant present. -

H
i

‘Mr. Amjad Rehman, Subf-Accountan_t on behalf of

respondent No. 3 alongwitlij Mr. Naseer-ud-Din Shah,
Assistant Advocate General pfresent.
- s

Para-wise comments on behalf of respondent. No. 3

submitted, while learned Assistant Advocate General seeks -

‘further time for submission {)f reply/comments on behalf"

i

of remaining respondents. f;\djourned. To come up for
_ g B
. ) a N
submission of reply/comments on behalf of respondents
§

No. 1,2 & 4 on 06.03.2023 béfore the S.B.

e’

:

i

i S

(Mian Muh#fimad) 4

f Member (Executive) :

:

E

¥ R et i
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. A DR O
o - N :f :3";.* N s aﬂ
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Counsel for the appelf:lant present.

ST

Preliminary arguments heard. Record perused.

Points raised need conilsideration. Instant appeal is
admitted for regular heairing subject to Aall legal
objections. The appellant 15 directed to deposit security
and process fee within 10 idays. Thereafter, notice be
issued to respondents f(;r submission of written
reply/éonnnents in office vx%’ithin 10 days of the receipt
of notices, positively. T;o come up for writfen

4

reply/comments on 21..12.26)22 before S.B.

1
i
¢
H
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i\\ Form- A ,\\
FORM OF ORDER SHEET "

~Court of

Case No.- i ,L[ﬁ] /2022

SNo N Dqteof order | Order or other proceedmgs W|th sngnature ofJudge
proceedings

1- 12/10/2022 The appeal of Mst. Mumtax Bibi prcsentc'd'tcfday by
Mr. Muhammad Salah ud Din- Advocate. 1t is l]licd for
prelim;mary hearing before Single Bench -a‘t Peshawar | -
Qn_ 4 -lv-22-Notices be issuéd to appcl,]\ant and hls counsel
| for the date fixed. o
SCANNED . By the fyrder of Chairman

WPST .
Peshawar, .
| | '1{1‘53(%1*[27?[{‘”1 STRAR " -
R Oct 2022\. Nemo for the appellant. -_
\ e:\o ' |
@' ‘\(/\ gv‘f‘ Notices be issued to appellant and his counsel fQ; the
0/6 \\Q’f & e _ o
% é date fixed To come up for preliminary hearing on

Q o 122.11.2022 before S.B.

(Fareell’aul) ,
Member(E)

P
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e it m<é Musgmtar Bihi e YO H@,,M_ﬁfe
RN - CONTENTS '
RN This '-\DDF‘al has been presem ed by a :
i |\,zh~>ther Coume!/Appellant/Respondent/Leponent have snoned '

| the requisite documents? - : :
3 T\Whether appeal is.within. t:me7 : :
‘4. Whether the enactment under which the appeal ﬁled
, nentioned? ‘
B ;i_.l Whether the enactment under Wthh the appeal is filed is correri?
T\"Jhcth ~afficdavit is dppendpd7

' p7 Whether uff'davn 1; “duly  attested by competen"f .,Oath :
Lo Cﬂmrﬂ'sszmer“ : . ' B

i3 Whether appeal/annexures are properly paged7 5

' ia Whether certificate regarding ﬁhng any earlier appeal on the i
Co T tubject, furnished? : -

“I0),{ \Whether annexures are legible? -

i W Iu ther annexures are attested?
\('h ther copies of annexures are readable/drsaﬁ
e

17
'2 [hetker zopy of appeal is delivered to AG/DAGY
Whether Power of Attorney of the Counsel engaged s attested

1
B SN l 4 signed by petitioner/appellant/respondents? . i
| Te s j -Jlmther numbers of referred cases given are cotrect? i
N s 'fi_x \“Chether appeal contains cutting/overwriting? - 1/~ _i
' [; 7w ‘_1_-_‘}_ her iist of books has been provlded at the end of the appea!7 L
2. Whelher cage relate to this court? L |
| BN \""hm‘hﬂr requisite number of ¢ pare coples attached7 ?
| : 20 1 Whether complete spare copy | is filed in separate file cover7 '
| L 2t i Vihether addresses of parties gtven are complet°7
' 22 ] Vhetherdndex filed?” o L
23 | Whether index is correct? - ]
-24 ["Whether Security-and Process Fee depos:ted7 On i

|
‘I | Whether in view of Khyber. Pakhtunkhwa Service Trtbunal Rules
o 25§ 1974 Rule 11, notice along with copy of. appeal and annexures has
| Been sent to respondents? On

: W;’hethe" copies of comments/l eply/re)omder submﬁted’ On-

-, | Whether copies of comments,’lepiy/re}omder prowded to S R
;po;lie party7 On : : ‘

's e \.‘rmr hat forrnahtms/clocunwntatlon as requnred in the above table have been
il :
Allge, :

Narhga:. - M'xQQla]fné(H;Dfn

. _ ' S - } '..“
o Sigaature: %’

Dated: = - _o¥/lo
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» IN THE SERVICE TRIBUNAITKP PESHAWAR

In Re. Appeal No._{47] /2022

| SCANNED
Mst. Mumtaz Bibi | W ST
. Peshawar

- VERSUS

District Health Officer Hangu and Others

~ INDEX

| S# Deséription of Documents ' Annex ‘Pages
1. Appeal - 1-3
2. | Addresses of Parties 4
3. Affidavit 5
4. Copy of Service Book with| ¢“A-B” 6-12
_ | Regularization Order |
5. Copies of the representatlon and “C” 13-16
A Order
| 6. Copy Judgment of High Court “D” 17-18
dated: 01-10-2020
7. Special Power of attorney ' “E” 19-20
8.  |Attested Copy of Writ Petition “ 21-25
No. 1905.P/2022
| 9. ‘Wakalatnama : - 26
Dated: 03-10-2022 | :
| | Appellant

Through %
_ Muhammad Salah Ud Din

Advocate, High Court }
: Peshawar
| - Cell No. 0334-9171064

’ | |  Emadt mwiidanqe@gmall: tom
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In The Service Tribunal KP Peshawar

Ehvhor Paiu: i v veRd

Boerviee Tribunal

lN:Ery N‘).&

In Re: Appeal No. /L{’_H Of 2022

pucatd = lo72622-

Mohallah Saray Chatar Singh Thall District Hangu

Appellant
Yersus

. PS to Secrerary Health, Govt of Khyber Pakhtunkhwa Peshawar
2. Director General Health S(j,rvic\es Khyber Pakhtunkhwa
3. District Health Officer Flangu

/ 4. District Account Officer, Hangu

: Respondents

ieato-day  Seryice appeal under section 4 oi the
.y Service Tribunal Act 1974
Regastrar

\"\'® |praver,

On acceptance of this appeal, the respondents may be dir ecled to allow
A pensionary Benefiis to the appellant by counting her length of service
irom the date of her initial appointment i.e. 27/ 07/ 2006. Refusal as
such on the part of the resnondelils may be declared as without lawiul
authority, without jurisdiction of no legal eifect and inefiective 1upon
* the valid and legal rights of the appellani, With Sran of additional

relief, not smmcauy prayed for but is available ior the appeilant to

avail, in the ends of justice.

Respectfully submitted,

I The appellant at very intrinsic was appointed as lady health worker on 29/

07/ 2006 vide order No. 61 1/NP in the national program, on contractual

bases, however, later on, her services were regularized vide order bearing

\ No. 274-310 dated 19/ 04/ 2014 with elfect from 01707/ 2012. (Copy of the

service Book with regulirization order annexed as annexure A and 3)
P LR B

Mst. Mumtaz Bibi (Ex. Lady Health Worker), wile of James Masih resident of

.\\ ~—



~i’ 2. After successtul completion, the appellant got retired from service on

superannuation vide order No. 4154-58/LHW dated 10/ 07/ 2020.

3. Retirement, when was conveyed the appellant applied for pension, but the _ ‘
respondents, refused as the services of the appellant was counted from her
regularization leaving the contractual period of her service to be counted for o
the purposes of pension. (Copies of the representation and order it uﬁon s

annexure C)

4. A Writ Petition was filed by appellant before the Honorable Peshawar High
Court Peshawar, which was converted into departmental appeal, hence this -

appeal on the following grounds inter alia

Grounds

A. Impugned retusal of the respondents to grant the peﬁsionary benefits to the
appellant is an act without jurisdiction, without lawful authority of no legal

effect and 1s liable to be declared as such

B. Per West Pakistan Civil Services Pension Rules, 1968, specttically itS rule
2.3, temporary and officiating services are to be counted for the purposes ol
calculating the length of service to get pensionary benefits but presently the
respondents having denied the same have violated this basic rule of law, hav¢

committed an act against law and justice

C. Precedents are available in the matter, in shape of judgment passed by this
Hon’ able Court bearing WP No. 5551-P of 2019 dated 1* October 2090, in
such. reference the appellant has been discriminated which is grave

miscarriage of justice

D. Pension is the vested right of the appellant which is protected by the law and
rules as referred which cannot be denied. by the respondents and they are

legally bound to grant the benefits of pension as prayed for

L. Law, facts, circumstances and justice dully incline in favor of grant of this

Petition




)

10

1

grounds at the time of arguments.

It is therefore prayed that On acceptance of this Appeal, an

appropriate order may kindly be issued, by directing the respondents, to-

allow pensionary Benefits to the appellant by counting her length of service
from the date of her initial appomtment i.e. 29/ 07/ 2006. Refusal as such on
the part of the respondents may be declared as without lawful .authority,
without jurisdiction of no legal effect and ineffective upon the valid and legal
rights of the appellant. With grant of additional relief, not spectfically prayed
for but is available for the aﬁpellant to avalil, in the ends of justice. -

Appellant

Mst. Mumtaz Bi;ji

Through

Mubammad Sa]ab-Ud-Dzb

Advocate High Court

Léw Books,

Constitution of Pakistan 1973
West Pakistan Civil Services Pension rules, 1963

Other relevant law in the matte il needed

Advoéate

®

- The Appellant secks leave of this Hon’ able Court to raise/ argue additional
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=
In The Service Tribunal EP Peshawar |
In Re: Appeal No. - Of 2022
Mst. Mumtaz Bibi (Ex.. Lady Health Worker), wife of James Masih resident of
Mohallah Saray Chatar Singh Thall District Hangu
Appellant
Versis
1. ~District Health Ofticer Hangu
2. District Account Officer, Hangu
| Respondents
A Addresses of parties
|
" Respectfully submit.ted
Addresses of parties are submitted as above C o
Appellant

Mst. Mumtaz Bibi

Through

Muhbammad Salah-Ud-Din

Advocate High Court




In The Service Tribunal EP Peshawar

In Re: Appeal No. Of 2022
Mst. MUumitaz Bibie..ococriiieis e Appellant
District Health Officer Hangu....ooovvevvevnnne.ce, e Respondents
AFFIDAVIT

I, James Masih (Special Attorney for appellant) Son of Boota Masih, R/o Mohallah
Saray, Chatar Singh, Thall District Hangu, do hereby solemnly aflirm and declare
on oath that the contents of the accompanying Appeal are true and correct to the

best of my knowledge and belief and nothing has been concealed from this Hon’ble

Court.
Identitied by DEPONLENT
CNIC No:14101-9259868-1
Cell No.0301-5087120
Muhamad Salah-Ud-Din A e :
Advocate High Court g a ULT 2622
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DISTRICT PROGRAM IMPLEMENTATION UNIT 2’?\ 73 2
Phone: 0925%624621. Fax: 0925-623773 :

> ; ' . Email: dmuh.ln"u()\'.llmn wm/
e et ‘I f 5)

!o 272l groPuHcy S Dated: 19/09/2014 °

NOTIFICATION

interms of Seclion 4 (1) read with 1*' Proviso there under, of lhe Khyber Pakhiunkhwa Regulatzon of Lady Heallh Wcrkers
Program and Employees (Regulanzatlon and Standard:zahon) Act 2014 services of the following Lady Health Workers

Program employees of district Hangu Khyber nghtunkhwa are hereby egularrzed wef 1% July 2012 Their terms and
conditions of service will be governed under the Khyber Pakhmnkhwa Regulahon of Lady Health Workers Program and
Employees (Regularization and Standardization) Act, 2014 and rules to be made here under

C i e v ————— o oy g g >+ = o

[ T r. | Name of Community Father Name Husband Name Date of - FLCF Name of Catchment | Desig:
- i " Embedded o . appointment Area
] ' No Employee : : : WEY) |
| : ! .. ) . o 01/11/2005 | Type D Hospita e D Hospital » | LHS
| | Fauzia Liag Din . ! Tf:z" P Tﬁﬁ,. P *
o N . Mohallah Hamzani = | LHW
: : . . : Type D Hospital T
. Yasreen Bibi Jamil Din Umar Din ~| 15/10/2001 -Tﬁgll P Sahebzada Razeq
S Noor Thalt .
3 ~ . Mohallah Haji Essa | LHW
; . - ! : : H tal .
| | Zahida Bibi Abdul Wahed GulAkber  g15/102001 | P8 PO Khan Sara Ghunds
; . : 1. > Thall
: : . . : . B it Moballah Amir Shah | LHW
: 4 Nazreena Begum | Anwar Shah 15/10/2001 1&) ; D ’HOSPI al Thoa:? ah Amir Shab
5 . i ital - b W
{ g:}‘;ffc’i‘ Sher Mohammad | Saleem Khan 09/06/2003 REE D Hospital ﬁ;‘}f“ah Doubayan | LH
16 - il , o Type D Hospital | Mohallah-Cheno LHW
. Samm? Begum Rehmat Khan R - 09/06/2003 Thall Thall
"7 : ' Tvoe D Hospital 1200 Muhallah ' LW
! Shahana - | Burhan-u-din " | Istam-u-din 01/07/2004 Ti:zll P Exchange Sara )
1 : .| Ghundi
: 8 . Hameeda Bano | Janat Shah Islam Badshah 01/07/2004 Type D Hospital Mohallah Bazokot LHW
: ) Thall .
8 | 3 ! ital -
Gul Ranga Kamol Badshah [ SshadacGul  [01/072004 | 1YPe D Hospitel lgf]‘;'l‘?r'l';';l""““‘f LHW
D) s T i ‘ /
Zohra Khatoon | Selah-u-din Naimac Ullsh * | 61/0772004 | T¥P= D Hospial “B"':n*g”r'{i: Oyl Amer - LHW
. «
i . Mohaliah Munir LHW
! Zulfan Bibi Haji Rahim Khan o 01/07/2004 %yp;:l D’Hospltal Muhmmad Sara ‘
| 1a
- i : Gunde
? Amna Kamil Kamil Badshah . . .+ | 01/07/2004 ' ;zgﬁ D Hospital ;iz:;)cmc:;n’lrlﬁs“ LY
13 T i . B R . - <
* | Fatima Bibi Nasib Khan . | oworrz00q | TPk B Hospital | Mohaliah Tandaro 1 LIt
A i : ‘ a
14 ' : : - =
' Shamim Begum | Haji Per Bat Khan | Sujja-u-ddin 151072005 | 1YPe D Hospita gfﬁq‘“'ﬁ" [SI““"“' I
o : an Tha i
(I . g : - Z2RY T
? i Roshia Habib | Habib Ullah Khan' | 150772005 | qyPy O Flospuel | Mohallah Zander LI
. : - w 1
15 , ; ah San v
- .t Mumtaz Roshan Masih | James Masih 01/08/2006 . Rgﬁ D Hospital g?wl:::'lgi:ni‘ll\l fl‘ylxwll LW
YA ) - - T
1 Nasreen Maryum | Inayat Masin liyasMasih | 011082006 | 1YPE O FOPIAL | o ppange i | Y
! Faqir Muhammad : ' ) it all Kotki v
_ Safina Beeum - q i ) , : " Type D Hospitd | Mohallah Kotki LW |
: © Khan 01/08/2006 Thall Gharsy Khan Thall )
i Bibi Zuhra ' -} Muliammad Karim 01/08/2006 T:ypc B Hospital f\‘1olml‘luh Mursallen | LI
C o Thall Sara Qunde .
' i : - s : ,
: ¢ Asma Naureen Noor B3ad Shah f‘\lljum ) / Type ) Hospital | Molaliah LI
: ” - ‘ Salahuddin 01/08/20106 Thall Daruloullom Thali o
1 Alia Begum Liaq Din 01/08/2006 Type D Hospital | 824 Muhaltah Usimer | L1IW:
}32 v - , . Thatt . . Din Thall -
Rahat ficy uhammad - . Type D Hospita! | Moliallah Relmat LITW
73 i Y 01082006 | 4y~ O 3|::1.||n"tl'|:t:|1mm‘ .
‘ . . —.
; . IV Pon ' Maohalkh Shada LW
5. Nusrat Naz Usman K han ! ’ ™ - 01/08/2006 T{pﬁ 1 Hospital W(“:;L]'ﬂ‘f\"hlsii:l ‘
=y Calon : H Usman Thalf 1
ST | SemaBesm | Waliig Sha c 010872006 | 1Y D HOSPIE | i gy S
o , Seanned hv CamSecanner




I ——— O

. T ' : —— : ] . - _ | Type D Hospital Mohdllah Bajra LEw-
/ ?5' . Zl_lb,:iidﬂ Bcgum._ I-faj: Habib Shah Tariq Shah 0?/04/2097 ;rzgn' P Abbas Thall .
75 L7 T Mumtaz - N ‘Type D Hospital” | Muhallah Humzani Liw.
B ";‘z\‘mummz o I—— . s - Ty H ] Thalli” h Nad . LHIN
15779 i . : R ; Type D Hospital | Mohailah Nadan b
1 e Mehan Mehan-uddin | . o0 |ozioarzo07 | 1P DHeS Babo Troll
) — ' R B ‘ Type D Hospital : LHW
2% | SuriaBegum | Abdul Bad Shah o f 02042007 | VPR OHOSPIAL L oy voucat el :
— T . Y Type D Hospital | Mghallah Haji LHW
9 Saiqa Hatton Salaly-ud—d:n o !Itafiu_-rel)mz_l"ri 15/07/2009 T)I:all * Shakeel Thall . ‘
i . : R ‘| Type D.Hospital | Mohallah Ghafor LHW -1
1% | chand ibi Sardar Shah L | swmzo0y | 1Y Kt Tl
731, L o : 13/06/20‘08 Type D Hospital | Mohallah Ghafor L
. Adnan-uddin Liaq Din i Tﬁs” P Khan Thall Oriver
In exercise of powers conferred under sub section (2) of the Secllon ibid, the above Commumty Embedded Employees are -
- placed in the (ol!owmg pay scales as menttoned agamst thewrespecluve desugnatwns ' o o .
- Name of Post : Basic Pay Scale .- - _— : )
. | Lady Health Supervisor 5 7 . e ’ ’ :
- Lady Health Worker ™~ - - ~ 5 . L -
Driver . - .4 - ‘ A A o B
A ' - Sid - ,
: C , .. -DISTRICT HEALTH OFFICER : -
. R HANGU -
I PSto Secretary Health Gowt. of Khyber Pakhtunkhwa Peshawar o . -
2.. The Director General Health Services Khyber Pakhtunkhwa, , o ‘ ‘ _
3. - The Director Health Services, Health Directorate, Peshawar. ' . : ' : ’
4. Provincial Coordinator LHWs Programme Khyber Pakhtunkhwa Peshawar a ' -
5. District Account Officer for lnfqrmatlon L. , < o
6. Incharge Concerned FLCF - : o . C o o
7. Official concerned ' c : _ . I A
‘ o dﬂfs ICT HEALTH OFFIC OFFICER" .. -
~ : ANGU : S
v S A Seanned hv CamSeanner -
- - . J- ' . ’ ) . ’ .
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HEALTH OFFICER HANGU
o PH # +92-925-623034

: S E-miail: edohealthhanguCgma:l com
R : Daied Hangu the ‘O e \)/ YRy

The District Account Ofﬁc.er g A
- Hangu
Subject: . Application for Retirement Pefns:i(')&n,l;"i

Memo:- ‘ ) i

Wlth reference to the abow bllb_]eCt enclosad please find herewith the sub;ecz

| self-explanatmy appllcanon Smeltth by Mtt Mumtaz w/o James Masih Ex-LHW Ch
.Singh Thall Ctty for favor of your kmﬂ mfo oD

ater

e g T T

riatjon and fig ther necessary action and gu:dehm

.p!c,usc, A ot ‘.,_N,\\A T .
o - ( /\'\/Lﬂt l// _/_/_ e
'\'i VA
o il DISTRILT HEALTH OFFICFR
A HA}VGU o

No.. _ /- dated:
Copy forwarded to the:s . : h

1. Mst: Mumtaz Ex- LHW for mformatlon

' e " N
w1th re1‘ci'ence to her application as quoted
above o

] . >
. ;
- S / e

- ' . DISTRICT ‘HEALTH OFFICFR
. - T | HANG .

, j— T 3
W ok T R S 3 i ot B i ol
oo BP AR TS v L . ot . b

T I

[P —
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_OFFICE OF THE DISTRICT
HEALTH OFFICER HANGU
" PH# +92- 025-623034 -

.

‘A Nk . - E-mall: edohaalthhangu@gmall com
Refi#_&7.32 /fF /Dated Hangu the - -~ o C~ lo 202 i
" The District Account Ofﬁcer '
Hangu' g
Subject: Application for Retirement Pension -
Memo o T s
'4 . ," ., . N .-

| + . With- Referencs. fo th;, offwe lerter' No 7690/PF Dated 23. 08-2021, The
| undersigned submitted self explanatory apphcanon whlch 1s submmed by \/lst
- ‘ PR Mumtaz W/O James Masnh Ex LHW R/O Chatar Smg Thall Clgy for‘ your Kind
- mformatlon with remarks to gmde the lmdersxgned that whethe' g_he is‘mé‘li'g_ible for -

I pension or not. a 2
|

J %ISTM@ HEALTH OFFICER

j . 2 - AT T‘IANGU -

i Ref: # A j /Dated Hangu the "_, '-_ L i":_

: ‘Copy forwarded to - * /.. i- L S

_ 1. Mst: Mumtaz Ex LHW for mformatlon wnth reference to herappucatuon as quoied above.

.i "+ . DISTRICT ALTH OFFICER

¥ ) o sty o

i C e

Address: DHO Office Hangu Old DHQ Hospltat Maln Bazar Dlsl:{ctﬂangu" PH 3 0925 623034 35 Fax +9‘) 925-623773
E-ma!l ggghgalghhangu@gmall com, .
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Ofﬂce of the

DISTRICT ACCOUNTS |
 OFFICER HANGU_

Khyber Pakhtunkhwa

5.:~,'
A

" No. O HU/Pension./2020:2021 -© T Daed Z AT

To, )
ot ‘ The sttrlct Health Ofﬁcer
. Hangu

: Slubject;- APPLICATION FOR RETIREMENT PENSION

. Please refer to your letter No 8732/ P F, dated 05 10 2021 on the
‘ above noted subject the case is returned in onglnal with the remarks that

' the subject mentloned apphcant is not entltled for pension.

B

~ DISTRICT ACCOUNTS OFFICER, e
. HANGU. -. o '




- JUDGMENT SHEET:.

IN THE PESHAWAR HIGH COURT
- JUDICIAL DEPARTMENT.

.' WrifPéiitidn{Npég; -P 0f 2019, '_
JUDGMERNT

- o oL - Date of hearing - . 1" October, 2020 -,
Peutmner . : B‘y " Mr.. Wali " Khan . Afridi;
{Rahamdad Khzm) : - Advocate. -

: Respondents : By  Syed. Sxkandar Hayat Shah

- '(Provincial Government etc.) - Additional Adyoeate General

****k***w**w******n

f QAISER msmmf HHAN, Ji-The petmoner, through

the instantt wi'it petitign,. hae_askéd, for the.issuance‘- Qf ‘an

hlm pensmnery beneﬁts forthw1th

2. - _- As per averments in the pe‘utlon, on 21.09; 1995

the peutloner was. mmally appomted as a dnver o the health

N

notification dated 19 09.2014, hxs serv1ces were regulanzed in

the light of the Khyber Pakhtunldlwa Regularizz;tlon of Lady

I:-IealthAWo'rkers Program and Emfﬂoyees Act (ﬁegularization

N

the’ reluctance of the respondents to- fmahzc his- pensmn

papers, promp_ted‘him to file t_he instant w_rit“'pehgeﬁ. :

3 B ‘.Args.imer';té heard . and - the avcilable: record

. appropnate wnt scekmg dlrectmns to the responaents to. grant '

department on- temporary basus and thereaﬁer pursuant to

. . ” and Standarchzatxon) Act and on attammg the age of g

superannuatlon stood retlred from serv1ce on 1 07 2019 and .

ﬁerused.

Eaemi g 7+ +
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- Rel 2010 PLC 354 & 2019 PLC (CS) 1065, e

“ 'gir_n'ou‘nced ‘
01:.10. 2020 -

R
.

T

S 4 . The ‘moot question before us is that as'to whether.

the pcntxoner is entltled to get the penslonery benefits. It is not

’

drsputed that the pennoner was initially appomted on

temporary basrs. Itis aIso not dzsputed that is servrces ‘were

subsequently regularued under the Act 1b1d and stood Tetired

' .from serv1ce on attammg the age of' superannuatlon.

S Itis by now settled that, after rewulanzatron the

i

total contmuous service ; of an empioyee is w be- cornputed.,'
towards his pens1on and in tlus regard hts date of first.

appomtment temporary or\othermse, would be: reckoned as

: enwsacred under Ru]e 2 2 ot,‘ the West Pakrstan le Servmes-

Pensaon Rules 1963, When the case of the péntloner 1s seen -
on the touchstone of the 1b1d settled prmcrple hen we come

to the safe conclusmn that being a vested nght conferred by

‘_law 1tself he cannot be depnved of the pensronery beneﬁts.

B -

:petition in- terins of directing tl1e respondents 'te, consuder the“

<

case of the petmoner for pensmnery beneﬁts anq 1c'omplete 'the

ent:re process as early as possrble in accordanc 2 with law as

the bread and butte'r of his family rnemlgers is iny “lv'ed

4{:)

ML P

nultn(.

Fayaz) (DB} Justice Qalserkmttid}{}wn&.Iasl{de)f/azArmar'A ;
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IN THE HON’BLE PESHAWER HIGH COURT PESHAWER

Mst. Mamtaz, .VERSU'S Government %

" SPECIAL POWER OF ATTORNEY

KNOWN ALL MEN BY THESE PRESET THAT I, Mamtaz W/o James Masih R/o

Mdhallah Saray. Chater Singh Tall District Hangu do hereby appoint, nominate

and constitute Mr. James Masih S/o Boota Masih R/o Mohallah - Saray Chater

Singh Tall District Hangu CNIC,No. 14101-9259868-1 as my Special.Attomey in
the above titled case in Peshawar High Court Peshawar and he is authorized to
do the following acts deeds, matters and things:

1. To represent, to file , to engage counsel, to file appeal , review, review,

 revision and all kinds of applications on my behalf before the said court or '

anyother court.

2. To act, to appear, to sign any application or to sign any application before

the court and all the acts necessary in this regard. To engage counsel, to
. . execute dbcuments to sing all kind of pleading including wakalatnama or
any proceeding, to produce evidence, to appear as Wi_tness on r;)y hehalf, to
apply-for certificate coples, to 'appéar as witness on my behalf , to apply for

" certified copies, to qbtai}x the succession certificate, to collect any kind of

rents on my beijalf or'to do all the acts necessary for further progress of the

,o case up to the supreme court bf Pakistan.
N7y

. i}l"o sign all kinds of pleading, to produce evidence, {documentary as will as
=foral) cross objections or petition for executions review, revision, withdrawal
compromise or other petitions or affidavits or other documents as shall be

4
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deemed necessary or advisable for the prosecution / defence of the said

case at its stage.

AND to do all acts, deeds and things necessary in connection with the suit

titied above. ‘ .
.IN W}TNESS,WHEREOF | have wet our hands to this deed - §

this | o

EXECUTANTS Ju/ Attorney Hoiderg%{ |
Mst . Mamtaz ' . James Masih i ﬂ_‘f:i
CNIC,NO.14101-7616281--%:}' CNIC,NO. 1410193508681

- ’.&/m.o‘s 5/”% ph?
Witness'1. 1930/"5\49/3?‘79*? |

GCLEE Wit essi2. 37400 SoYS#eL-F

,l-
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Prayer,

Respectfully submitted,

In the Peshawar Hig'n' Court Peshawa

In Re: Writ Petition No. H O 5 Yol 2022

Mst. Mumrtiz Bib; (EX? Lady Healily \\’on ker), \\1!(, of James Masih resident, ol

Mohdlldh Saray Chatar Slngh ‘Thall District Hangu

Petitioner
-" District Health Officer Hangu
District Account Officer, H angu -
Respondenis

Wril pefition under article 199 of the
constitution _of Islamic _Republic_ [1]]

Pakistan 1973 as amended up (o dafe REFLZ)F9DAY

Diputy wsrar
__ MAY 2022

0n accepiance of this Pefition, an appropriate Writ Ma! Kindly be issued,

i " Beiefils to-thé “** -
nemnmer by connmlg her length oi seryice from the date of her illlia
abpointment i.e. 27/ 07/ 2006. Reiesal as sul:n on llle nan 0[ llle
respondents may be ﬂeclareﬂ as_without lawiul anlnorily, witheui

jurisdiction of no legal efiect and Ineifective unon llle valid and Iegal

IM

1.

23MAYNZZ |

The petiioner at very mlllnsl(, was appoinied as !1(]\' Iu.«llth worker on 29/ 07/ 2006

vide order 1 0. 61 I/NP m the national pr ogl Wmme, on contr actual bases, hom.\’u,

later on, her seivices were wgulat ized vide order I)(.«mng No. 274-310 dated 19/ 04/

3 .
(Aﬂﬂexém:'f) @

Ed
- v oy —— s
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\ 2014 with eflect from 01/ 07/ 2012. (Copy of the service Book with regularization

order annexed as annexure A and B)

2. Alter successful completion, . the petitioner got retred from  service on

superannuation vide order No. 4154-58/1HW dated 10/ 07/ 2020.

3. Retirement, when was conveyed the petitionier applied for pension, but the
respondents, refused as the services of the petiioner was counted from her
regularization leaving the contractual period of her service to be counted for the

purposes of pension. (Copies of the representation and order it upon is annexure O

4. "The order and refusal as such is not sustainable per law, there is no quick, proper
and adequate remedy available for ilu, petioner 1o avail, h(,nu. this constitutional

petition on the following grounds inter alia

Grounds

A. Impugned refusal of the respondents to grant the pensionary benelits to the
petiioner is an act without jurisdiction, without lawlul authority of no legal effect and

is liable to be declared as such

B. Per West Pakistan . Civil Services Pcn:%ion Rules, 1963, s;)éciﬁcally its rule 2.3,
temporary and ofliciating services are to be counted for the purposes of caleulating
DAY the lcnglh of service to get pensionary huu,hls but presendy the respondents having
denied l!u, same have violated this I),mc rule of law, have committed an act against,
law .md Justice

) 3 MAY 2022 i

]
i

C. l’rccetldnl'q are.available in the matwer, in shape of Judgment passed by this How’

A ablc Court bearing WP No. 5551-P of 9019 dated I October 2020, in such-

reference the petitioner has been discriminated which is grave miscarriage of justice

D. Pension is the vested right-of the petitioner which is protected by the law and rules

.\s referred which cannol be denied by the respondents and !hu' are legally bound

L. Law, facts, circumstances and Justice dully incline in favor of grant of this Petinon

. "The Petitioner seeks leave of this Hon? able Court to raise/ argue additional groufuls
' .

at the time ol arguments

fo grant the benelits of pension ag praved for (/ =)
- ) . “a
: : __Peshawar'High Co{rt




-

=9

]

Itis therefore prayed that On acceptance of this Petition, an appropriate Writ May
kindly be issued, by duecting the respondénts, to allow pensionary Benelits 1o the

petiioner by counting her length of service Jrom the d
i.e. 29/ 07/ 2006. Refusal as such

without lawful authority, w

ate of her initial appointment
on the part of the respondents may be .dcclar'c(l a8
ithout jurisdiction of no legal effect and ineffective upon
the valid and legal rights of the petitioner. With grant of additional relief, no
specifically prayed for but is

available for the petitioner to avail, in the ends ol justice

Petitioner

Sopiy

Mst. l\'hu‘ﬁrzr/_. Bii)i

Through

ASC Peslivwar

Certificate

Itis centified that no writ petition of such kind has been filed before any

law except the present one.

Law Books,

1. Constitution ol Pakistan 1973
9. West Pakistan Civil Services Pension rules, 1963

3. Other relevant law in the maite if needed

- '
Advocate

e m— et

—— s n
PREURY
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C InRe:  Writ Petidon No. ~gf2022 !
Mst. Mumtaz Bibi............... s s ensenees sesssessis Petitioner i

District Health Officer Hangu.....ccoccrvvene s €Spondents

AFFIDAVIT - -,

e T

- I, James Masih '(Special Attorney for petitioner) Son of Boota Masih, R/o Mohallah
- Saray, Chatar Singh, Thall District Hangu, do hereby solemnly affirm and declare

TN 2T W e T

on oath that the contents of the accompanying Writ péﬁﬁon are true and correctto -

the best of my knowledge and belief and nothing has been concealed from this
Hon’ble Court.

DEPONENT e
CNIC No:14101-9259868-1 \/
Cell No.0301-5087120

s et e A .
1

’;‘emh d‘mu'iw '-t'- Lo was verified on solemvﬂy
& epaon atrics, this..

1ffu'r1mscn tf? OF N J;\Mfzg mﬁﬁ’l
m; of £ "

.‘& 4« m"’. . H:Ziﬁk%./

Who i

| Who is ;,c:s'ss:'a;,w, TR
! .
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; 23 MAY2022 IR o 1T Lo |
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PESHAWAR HIGH COURT, PESHAWAR.

FORM ‘A’
FORM OF ORDER SHEET

Date of order.

Order or other proceedings with the order of the
Judge

29.06.2022

W.P No. 1905-P of 2022.

Present: Mr. Niaz Wali Advocate for

petitioner,

Khan,

Mr. Muhammad Riaz, AAG for

respondents.

LAL JAN KHATTAK, J.- At the very outset, leamed
counsel for the petitioner stated that the petitioner \fvould
be satisfied and would not press this petition anymore if
same is treated as her departmental appgal and sent to
the respondent No. 1 for decision at the earliest to which,
the learned AAG present in court in different matters, got
no objection.

2. in view of above, we dispose of this petition
in terms of sendmg it to the respondent No.1 (District
Health Officer, Hangu) to look into the petltloner’s
grievance at his end and decide the same as per rules and

policy.

Announced:
29.06.2022.

JUDGE
DB} {Hon'bie Mr. Justice Lal Jan Khatlak & Hon'ble Mr. ice Mok d him Khan, JJ.)
v‘iéa “ﬂ‘.’lf'i‘
p ? _nuu reerna
e AT, Wax
> Banininiatatadet mgt’o? 393‘

04 JuL 2022
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KPEeT
“ peshaWal
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBU NAL
PESHAWAR.
Apbéal No. 1471/2022
Mst. Mumtaz Blbl ..... O e APPELLANT
VERSUS
Govt. of Khyber Pakhtunkhwa, through Health Secretary................... RESPONDENTS
INDEX
S.No | Description of Dépaftments - | Annex Pages
-Para wise Comments / Reply S - Ce
01. | ' _ - - 1-2
Affidavit - ’ : '
02 N _ 3
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- BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUN AL
'PESHAWAR.

.

iney MNe..

Appeal No. 1471/2022

Mst. MUMtaz Bibi............oo.ooov.looovsoeeoseoieoeeeee APPELLANT |
- VERSUS

Govt. of Khyber Pakhtunkhwa through Health Secretary................... RESPONDENTS

(Para wise rep}ly on behalf of Respondent No 3)

- Preliminary Obl'ection:-

A.  That the APPELANT has no cause of action.

B That the APPELANT has no locus standi.

C That the APPELANT has not came to this court with clean hands.
D.  That the instant petition is barred by law,
E

No comment.

Respectfully Sheweth:-

L Relates to record, however liable to be proved by the appellant
2. Relates to record, however liable to be proved by the appellant

3. That Respondent No. 3 is bound to follow the rules and instruction issued by
the Provincial Govt. of Khyber Pakhtunk_ltwa from time to time. Hence it isA
pertinent to mention here that as the appellant was regularized w.e.f 01-07-
2012 and her time period of regular service is less than ten years, she is not

entitled for pension under the pension rules.

4. ' No comm]ents.




728

Grounds:f

A.

=2 HE 0

- That respondentho. 3 is bound to follow the rules and instructions

issued by the Provincial Govt. of K,hybei‘ Pakhtunkhwa from time to
time and not violated any rule of Laws. | |
Correct to' the extent that after to Promulgation of an Act 2()12, the
APPELANT was regularized w.e.f 01.07.2012 and after her regular
service till the age of superénnuation i.e. 10.07.2020 according to the
6fﬁce order hereby No. 4154-58/LHW dated 10.07.2020 her services is
less than ten years. Hence she is not entitled for pension under the rulés.
No Comments. “ |
As rﬁentioned in Para “B” aone. ‘

As mentioned in Para “B” above.

No Comments.

Keeping in view the above mentioned facts it is, therefore, humbly

.'prayed that the appeal in hand having no merits may be dismissed with cost.

DI TR@' COUNTS OFFICER -
HANGU
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' BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
| PESHAWAR. |

Appeal No. 1471/2022

Mst. Mumtaz Bibi.................o APPELLANT
VERSUS
- Govt. of Khyber Pakhtunkhwa, through Health Secretary................... RESPONDENTS
AFFIDAVIT

I Amjad Ur Rehman Sub-Accountant office of the District Accounts

Officer, Hangu do hereby solemnly affirm that the contents of Para wise

Comments/reply submitted on behalf of respondent No.03 are true and correct to
the best of my Knowledge and belief and nothing has been concealed from this

honorable court.

4 ONENT

CNIC #17301-7313492-7
CELL#0333-9077305

Identified by

Advocate General
Khyber Pakhtunkhwa
Peshawar.
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AUTHORITY .

Mr. ‘Amj-ad Ur Rehman of this office is hereby authorized to submit the Para |
wise Comments/reply in the Honorable Service 'Tribunal_ Peshawar appeal NO.

- 147172022 titled Mst. Mumtaz Bibi VS Govt. of Khyber Pakhtunkhwa through Heaith - |

Secretary.

ACCOUNTS OFFICER
HANGU
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JUDGMENT SHEET
INT HE PESHAWAR HIGH COURT,
" MINGORA BENCH (DAR-UL-QAZA), SWAT

(Judzczal Department)
Ww.P No 289-M/2021 S L

uhamma Saeed s. Go othbeth n
" through C 1ef Se an ers:

Present: Petitioner in. person.
Khwaja Salah-ud-Din, A A.G for official Respondents.

Date of hearing: - . 04.04 2023
JUDGMENT

MUHAMMAD NAEEM AN WAR J - Muhammad Saeed ‘the

w1dower/ husband of late Mst. Saeed B1b1 by invoking the writ
_]UI'lSdlCtlon of thls Court under Art1ele 199 of the' Constltutlon of
Islamic Republic of Pakistan, 1973, has filed the instant petition
with the prayer that the respondents may be directed to grant and
provide all back benefits of late Mst. Saeeda Bibi in the shape of
family pension etc. on the ground that his late wife Mst. Saeeda
Bibi was incipiently appointed as LHW in Health Department on
06.10.2010 on contract basis/fixed pay, however, her services were
later on regularized vide office order dated 20.09.2014 but w.e.f
I ‘July, 2012 and then she died durmg service on 20.09. 2020
Though Mr. Mormn Khan Advocate who is representmg the
petxtxoner has submltted an apphcatlon for adjournment however

the-pet1t1oner present in person before the Court stated at the bar

that he has not -only submitted written arguments but will also

. . 1 Ctall a4l L Ao mdlmemnm ~AF e MAatiet




| department in pennanent estabhshment under the Govermnent of
| Khyber Pakhtunkhwa and contmuously served w.e.f. 06. lO 2010
till 30.06. 2012 (01-year 08- months and 21-days) and after her
: regularlzatton tlll-her death for 08-years 02-months and 14-days,
.hence the total length of service of the deceased employee from -
'". her 1n1t1a1 appomtment tlll her death was 09-years ll-months and
: 14 days He added that i in accordance with the prov151ons of, rules
22&230f the West Paklstan C1v1l Serv1ce Pension Rules, 1963, |
‘heis entltled for penswnary benefits of deceased Mst. Saeeda Bibi, '
being her husband/widowet He further added that under h‘amily '
Pen51on Rules, artlcle 358 361, 361-A and 423 (i) of C1V11 Service
Regulatlon (CSR) in Juxtaposmon w1th Judgment t1tled “Sher

Afzal Khan Vs. ("overnment of Khyber Pakhtunkhwa through

'Sec'retarz EIement'arz & Secondarz Education and others” (PLC
| 2019 CS 1065); W.P- No. 269-M/2019, “Secretary Ministry o of

_'F mance, Islamabad and others Vs. Taz}gaba Hahm Subham and .

o others” (2022 SCMR_~77), “WAPDA thrﬂgh Chazrman and R

another Vs Mst._'_Parizg'ld” (2018 SCMR 1542), “Amir Zeb

w:dower 0 Mst As:a vs T he Dtstrtct Account Off cer Nowshera

: and 5 others” (Writ Petition No. 3394-P of 2016! declded on

22.06. 06 2017 and LHW Regularlzatlon Act, 2014 and Rules 2015,

the status of the deceased employee was of a regular/confirmed

Pmnlnvpe 1 aqﬂv he qubmttted that for the purpose of pens10nary
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services for ‘completing “the  eligibility criteria of",lO years
qualifying service as held by this Court in nurnerous_ cases..
3. On the other hand, the learned A.A.G representing' the

ofﬁcia] respondents submitted that since the deceased has rendered

. -08-years 02-months and 19- days service aﬁer her regularlzatlon

- and having not crossed the ehglblhty cr1ter1a of quahfymg service

for pensxon under the pensron rules thus was not entltled for '

pensionary beneﬁts. He prayed for dismissal of the inistant petmon,

being not maintainable.

4. Arguments heard and record pemsed

: S. Durlng the course of arguments on 27 09 2022 this Court

. has framed certain pomts/ issues and directed both the parties to

assist this Court in consonance with the law as reflected in the said
order sh.eet. The que'stions and la\:y,'onvwhich, the assistance of :the
parties was -required' in the _‘mette-r in hand, are reproduoed as
under: | | |

1) thther without completion of '10 years ‘gualifying seruice, |
the service on fixed pay or- contract followed by
regularlzatlon could be counted for pensnona_r;! benefits?

2) 'Whether the grov:snons of pension rules or Article 371-A of

Civil Service Regulations (C.S.R. would be beneficial only if

' -he employee was. othcrwise 'entitlcd"for p'ensionag' benefits

t on _completion of qualifying servnce" o 3

- 3) Whether the word “count” could be mtergreted to add the

length of guahfymg service to hold entitled a cwnl _or
(‘ovemmcnt servant for pensnonagg benefit when he
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i enuncxatcd by the Hon ble Suprcme Court as well as by this

Court in the cases of

-
R

i . Muhamtnad Nawaz Spﬂoci'al Secretam‘._Cébinet Division
hrottgh his _ legal hoirs Ministry of Flhanc '

' Government of Pwlww B
(1991 SCMR 1192): |

@)  Mst. Rashida Khatoon and 2 others Vs. ' District
: Educatlon officer ale and 3 others (2016 ‘PLC CS

308). .
(iii)' Mudassar ’ Termlz: and others VS, Peshawar ngh Court |
through Reglstrar, Peshawar and others (2021 PLC(C%[
Co44D; SR S o
. , (iv) Sechotag' ,.Ministgy of 'Finance, Islamabad and others vs .~
' Tavvaba Hallm Subhanl and others 12022 SCMR 77) &
- 2022PLC(CS]514, R L

_ ._ o v Ministry of Finance through Secretag: and othefé Vs.
- ‘Syed_Afroz Akhtar Rizvi and others [2022 PLC QCS! |

: 22, Peshawar[, o :

(vi) - Mst Islam-Bibi_Vs.’ Govemment of Pakistan throughl

Secretary State and Frontier Regions Division, Islamabad
AM_LMMMMMMS—M
S ‘ this Court]; and . 3 S
: Lm. ' ".‘(vii)  Amif Zeb widower of Mst. Asia vs. The District Account
| - Officer Nowshera and 5 others (Writ Petition No. 3394-P.

 of 2016) dated 22.06.2017.. - L

~Ofﬁoe' ls directed to issue “notice to the peti‘tio‘ne'rl ‘Mr.
~ Momin Khan, Advocate & leamed AAG for 20"' of December
2022 » o

.6 Insofar as the question of mamtamabxhty of the mstant

.

petltlon ﬁled by the w1dower/husband of namely Mst Saeeda Blbl,

" who was a regular civil servant .is concerned,. in .the case of




! .

‘;-§2_‘

throagh its Secretarp Islamabad” (1991 SCMR 1192) it was

~

held by the apex Court that

“A nght of appeal under the Service Trlbunals Act of 1973 has
~ been glven to a civil servant aggrleved by any final order
whether orlgmal or appellate made by a departmental authority
in respect of any of the terms and condltlons of his service. The .
“appellants admittedly are the legal heirs of the deceased civil
| s'e'rvant‘ and ‘there being no provision in the Service Tribunals.
Acf. of l973ﬂta provide any'rémedy to the successors-in-interest -
of a civil servant, of the lealfncd Tribanal, in our view, was

correct ia‘holdihg that the appeal before it stood abated and the -
_ same is hereby maintained.” | - B
| Thus, the ﬁéfcitionef, being the ‘husbandllegal ‘heir of dece:a.sé-d
civil sefvant could. ot seck his remedy from the Tribunal |
constituted undér the provis’ions of Khyber Pakhfunkhwa Ser.vices
-Trlbunal Act, 1974 and as such the petmon in hand was rlghtly'

ﬁled before thlS Court In the case of “Mst Islam Btbz Vs.

,:Gavemment o[ Paktstan through Secretary State and Frontier
2022 PLC CcS)

Regions Division Islamabad “and 3 others”
1196], this Court has held that: ¢ e._g. al _heirs of civil_'serva'nt can

validly file a writ petition before the High Court for pensionary

 benefits_of his/her predecessor _in_interest. who was a civil -

sérvant”. Reliance_ inay aiso be pléc'cd-i on the' case of “Mst.

Rasluda Khataon and 2 others Vs. Dlstnct Educatton off‘ icer

L_ale) and 3 otherJQOl6 PLCQCS! 308]. Hence, the objectlon of

1Ml L Al bt “m.‘-
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is held that the 1nstant petltlon was competently ﬁled by ‘the

: petmoner before thls Court for the rehef clalmed thereln

is. :as to whethef 1n acc'ordan'ce i)vith rules 2.2 & 2.3 of the Pension - -
: VRules in Juxtaposmon article 371 -A of CSR, the serv1ces rendered |
. Aon contractual 51de/ ﬁxed pay by the late civil. servant could be |
‘calculated to'\__avards her. regular service for-_completmg 'qbahfymg

serv'icé for-the purpose of .pens_ionaiy beneﬁt. In o,rdet to detennine :
-the above formulated quest1on “at ﬁrst mstance the matter was

" heard. by the apex Court in. the case of “Mir Ahmad Khan Vs. -

Secretarv 10 Government and others” (1997 SCMR 14‘77) |

, wherem it was held that:

“Admlttedly, the appellant put in - more. than ten years'

temporary service before his services were: termmated he was,

"therefore, entltled to pensnonary benefits under Regulation

B Thepiyotal question for detennination in the-instant petition .

371-A(1) of le Service Regulatlons. It appears that. this- v

s provnsnon of the le Service Regulatlon was not: cited before the

Tnbunal otherwnse the observation to the contrary could not
have been made in the impugned Judgment Resultantly, the

‘appellant and sumlarly placed other employees of the Afghan

'Refugees Orgamzatlon, being Government civil servants, are

held entitled to pensionary benefits if thexr cases are covered by

g Regulatlon No 371-A of C1v1l Servnce Regulatlons We allow this

'appeal set a51de the nnpugned ]udgment of the Federal Servnce '

Tribunal w1th no ordcr as to costs

The. afore-mentioned wp-rinciple laid” down in Mir Abmad

!/
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Government of Pakistan‘ fslaniabdd' and others Vs. Shah Jehan

Shah” (PLD 2016 SC 534), where the judgment in the case of Mir

Ahmad Khan (supra)' has been deelared as per incuriam by.

&

‘holding that:

. “7. 1t is not_ disputed that the respondent rendered continuous -

temporary service and that his length of service wés continuous
and for more than five years. However, the questlon that needs |
to be answered is whether he was -working ln a "temporary-

establlshment" or not.. "Temporary estabhshment" has not been

- defined in the ‘CSR, the Fundamental and Supplementary Rules
issued by the Government of Pakistan, the ESTA Code or the =

_Compendlum of Pension Rules and Orders. In this context

Artlcle 369 of the CSR mentions temporary establlshment but

'only explams what it 1s not and thus is not very helpful.

Therefore, as mentioned earlier i in the .opinion, as per the settled

rules of interpretation, the di‘ctionary'meeningﬁ of the words has

‘to be resorted to. The Concise Oxford Dictionary (6th Ed.) has

" defined "teinporary' as "lasting, meant to last, 'only fora time'',

and "establishment" as an "organized body of mean mamtamed'

.for a purpose" Chambers 21st Century chtlonary defines
= "'temporary" as "Iastmg, actmg or used, etc for a limited penod
'A 'of time only", and "establlshment" as "a public or government

_mstlt_utlon". Oxford Advanced Learner's chtlonary, of Current

. English (7th Ed.) defines "temporary" as "lasting or intended to

last or be used only for. a short time; not permanent” and

"establishment"” as. "an organisation, a large institution..." In |
light of the above - dietionary meanings, - "temporary-
establishment” . can be said to mean- an orgamsatlon oF
lnstltutlon which is not. permanent, rather effective for a certain
penod only. Admittedly the respondent was serving in Pakistan

Locomotlvc Factory Rlsalpur, Pakistan Railways, which does not

- aw saw v L ouv ----,‘-‘-‘— RN [ A n" |1 S p—"




o

even then the respondent wbuld not be able to take the benefit of
© . Article 371-A (s‘up‘ra)‘ as he: otherwise'does" 'not qualify for‘ .

~ pensionary benefits havmg wit been subsequently taken into

| 'Vpermanent employment which 1s sine - qua non for the grant o

thereof

8. Advertmg to the law laid down in the case of Mir Ahmad -

Khan (supra) wherem it was held - '_

."Admlttedly the appellant put in more than ten ycars
'.temporary service before: his servxces were termmated he was,

therefore, entitled to pensxonary benefits under Regulatlon 371-

- A() of ClVIl Serv:ce Regulatlons "

In llght of the dlscussmn in paragraph No 6, the Judgment-

o dehvered in er Ahmad Khan s case (supra) is declared to be ‘

' per incuriam.’

B

Thus -the Hon’ble S'upr'erhé Court in. explicit terms has held

that W1thout complet1on of 10 years quahfymg servrce the services
rendered by an employee on, contract/ﬁxed pay could not be
-corunted 'for pensionary beneﬁts. It was also ruled that a c1v11 )

o servant has to complete 10 year regular quallfymg servrce for

L 2

. pension and thereafter hlS serv1ces whatever 1t may be on contract_ '

Vor dally wages or ﬁxed pay, shall be counted for determmatnon of ,

[

- pensmnary beneﬁts but without, completlon of 10-years quahfymg

serv1ce, the service of an employee rendered on contraet or fixed

pay could not be added to .the serv1ce after regularlzatlon to
I

| complete quahfymg lO-year regular service. Smce there were

. -i' Judgments of D1v1510n Bench of thrs Court, whereby the services

..._:....l,\'..,\,-l A nn.«wmf knmo ~r é‘vprl nav \xmrp P\Pl(] fo he cmmted fOI‘ -
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~cases, a larger Bench was constituted by this Court and in the case

of W.P No.3394-}’/12016 titled" “Amir Zeb VS. The District
Accounts O zc;er Nowh;"era and 05 others” decided on
22.06.2017, while interpreting proviso 2 & 3 of section 19 of the
Khyber Pakhtunkhwa Civil Servants Act, 1973 as added by
Khyber Pakhtunkhwa Civi.l Servants (Amendment) Act,‘2013, 1t
was held by this Coprt that: |

“It is manifest that the person selected for _appointment on
- contract basis shall be deemed as regular employee and
subsequently were held entitled for pensionary benefits. The
deceased .cmployees have completéd the prescribed length of
service as their service towards pension shall be counted from

the first day of their appointment and not from the date of

regularization of their service.” -

However, in the case of “Ministry of Finance through

Secretary and qthers Vs. Syed Afrog Akhtar Rizvi akd others”

(2021 SCMR 1546), it has been held by the apex Court that:

“In case, an cmpldYee had served a govérnment department
for the duration of the period qualifying him to receive
pension,'the period spent as a contractual employee may be
added to his regular qualifying_sicrvice:only and only for the
purpose of calculating his pension and for no other purpose.
The provisions of Article 371-A ‘of Civil Service Regulations
(C.S.R.) started with a non obst;mte clause which meaﬁt tl;at
the said Article did not relate to the question entiilcment or
eligibility t;) receive pénsion. It was 'clearly and obviously

restricted to-counting the period of a minimum of five years

cediialh had haom wonderad hv a femnararv contractual



_those who did not fll;lﬁ“ the requisite conditions for qualifying

for pension to bypass such conditions and add up regular and -

contractual periods of employment for the purpose of meeting

the eligibility criterion of ten years 'of service. Such an

interpretation would create absurd s;ituations and would
render other provisions and Articles of C.S.R. redundant,
unnccessary and surplus. Therefore, Arﬁcle 371 of C.S.R. did
not allow Government Servants rendering temporary service
in a temporary establishment for more than 5 years to be
entitled fo'r-grant of pension rather such period could be

counted towards calculation of pension only if otherwise

entitled to pension by meeting the criteria of qualifying

. service.”

More-so, this Court. in the case of" “Inayat _Khan_Vs.

Government _of Khyber Pakhtunkhwa 3throqgh Secretary

Frontier Education and others” (W.P No.833-M/2018) decided

on 14.02.2023 has held that:

8.

. “Being based upon the interpretation of Article 371-A of CS.R

made by'the apex Court; it is concluded that the service

rendered on'éontract followed by' regularization could only be -

counted for pensionary benefits provided the civil servant has
completed quahfymg ten years’ service mdependently. Thus, the
contention of learned counsel for petmoner for addition of

service of the petitioner rendered on contractual side in the

service rendered by him after his regulanzatlon for pensionary

benefits is misconceived.”

Admittedly, the deceased wife of the petitioner has not

‘ fu]ﬁlled the eligibility criteria i.e., 10 years qualifying service for

pensionaljf' benefits indepéndeh_tly till her death affer her

~ ~ ~ e B 1 1 11 L 1N v
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regular service, as such, _cbntention of the petitioner that there are
judgments of this Court, whereby the benefits were extended to

those who have not completed 10-years 1ndependent service on

regular side by addition of services rendered on contract aﬁer the

decision of the abex Court in supra case reported as 2021 SCMR

1546, is of any help to the petitioner.-

9. Thus, for the reasons discussed above and in view of ‘the

principle laid down by the apex Court, it is held that:

i. .Mst. Saeeda Bibi, the deceased wife of petitioner has not

completed 10-years qualifying service for pensmnary benefits

from the date of her regularization till her death

. il Services rendered by the deccased employee on contract/ fixed
'pey without independently qualifying the.cligib'ility criferia of
10-year service could not be added to her regular service for

'pensionary' benefits; and
iii. ~ Article 371-A of CSR and rules 2.2 & 2.3 of the Pension Rules
- shall be ii;terpreted and followed by the Courts in terms of
dicta laid down by 2021 SCMR 1546 in juxta position with
article 189 of the Constitution of Islamic Republic of Pakistan

1973.

_ll)_. When so, the instant petition, being devoid of force, stand

dismissed.

Announced. o
04.04.2023. . _‘ _ e
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i " CHAPTER - I

SERVICE QUALIFYING FOR PENSION"’

. . . . . !
2.1 Conditions of Qualifications — The service of'a Government Servant does not
quality for pension unless it conforms to the following three conditions® -
First — The Service must be under Government. 1
) f
Second — the service must not be Non-pensionable.

Third ~ the service must be paid by Government from the Provincial Consolidated Fund.

“ Note - (1)  For the previous service of displaced Government servants which qualifies
for pension see Chapter — VII.

Y . . ..
* Note —(2) Service rendered after retirement on superannuation pension/retiring
pension shall not count for pension or gratutity.

22 Beginning of service — Subject to any special rules the service of Government
servant begins to qualify for pension when he takes over charge of the posi to
which he is first appointed.

2.3°  Temporary and officiating service- — Temporary and officiating service shall®

.count for pension as indicated below: -

XOE Government servants borne on temporary establishment who have rendered
more than five years continuous temporary service shall count such service
for the purpose of pension or gratuity; and- P
(i) Temporary and officiating service followed by confirmation shall also count
* for.pension or gratuity. '

| 2.4 Service in a temporary post on abolition of a permanent post — [f a permanent

| post, on which a Government servant holds a lien. is abolished under circumstances
entitling him to get a compensation pension or gratity, his service thereafier in a
temporary post under Government qualifies for pension.

{ :
" Note (1) and (2) Substituted vide notification No. SO(SR} V-915/65 Dated 6™ May, 1963
7 .
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e Judgement http:/fwww.plsbeta.com/LawOnline/law/casedescription.asp’cas ..

2023 P L C (C.S) 277 , ‘
(Peshfwar High Court (Mingora Bench)]
Before 1shtiaq Ibrahim and Wiqar Ahmad, JJ '

MULTAN SHAH and 2 others - o | |
Versus l o

VICE-CHANCELLOR UNIVERSITY OF MALAKAND and 2 others
Writ Petition No.64-M of 2019, decided on 17th November, 2020,
(a) West Pakistan Civil Services Pension Rulcs, 1963---

----R.2.3-;-Temporary and officiating service-:-Scope---Petitioners: were aggrieved of non-
payment of pension by the University authorities---Contention of respondents was that the
regular service of petitioners was short’ of minimum qualifying service for the grunt of
pensionary benefits and that the period for which they had rendered services as teniporary
employees could not be counted towards service---Validity---Rule 5 of the Service Pension
Statutes of University of Malakand provided that the West Pakistan Civil Services Pension
Rules, 1963, were applicable to the University employees---Language whereby the [ension
rules were adopted by the University itself showed that it shall apply in thosc arcas wvhich
were not regulated by the Service Pension Statutes---Service Pension Statutes had nowhere
provided any special rule for defining the qualifying service for the grant of pensior. as well
as the length of service entitling an employee to maximum allowable pension and the
respective ratios thereof---Counsel for the University argued that R.9 of the Scrvice Pension
Statutes fulfilled the purpose but the rule revealed that it basically provided authority o the
Syndicate or Vice-Chancellor to condone interruptions und deficiencies in counting of the
service for the purpose of pension---Rule 2.3 of the West Pakistan Civil Services Pension
.Rules, 1963, provided for counting of temporary or officiating service for the purpose of
pension---Constitutional petition was allowed by directing the respondents to count the
temporary service of the petitioners for the purpose of determining their qualification and
eligibility for the grant of pension and treat them accordingly. :
Raja Ali Shan v. Messrs Essem Hotel Limited and others 2007 SCM® 741: {lakim
"and 3 others v. Government of Pakistan through Secretary Interior and others PLD 1992 SC
595: Ghulam Murtaza v. Abdul Salam Shah and others 2007 SCMR 1062 und State Lile
Insurance Corporation of Pakistan through Chairman and others v.!Mst. Sardar Begum and
others 2017 SCMR 999 ref.

Mst. Khilafat Jan v. Principal Government Higher Secondary School Nizampur
District Nowshera and 5 others PLJ 2014 Pesh. 225 rel.

(b) Interpretation of statutes--- .
----Headings and sub-headings of a section may be relerred to in aid of interpretation.

Maxwell on the Interpretation of Statutes Twelith Edition; R. v. Hare | 1934] | K.B.
354, at p. 355; Fisher v. Raven 1964 A.C. 210 and Understanding Statutes at p.814 and 815
by Mr. S.M. Zafar rel.

(¢) Interpretation of statutes---
———-Prefix to sections cannot control the plain words of'the provisions bul where sonie

ambiguity exists it can safely be referred and relied upon in aid of construction ot statute.

of 5 83w2023, 1.1
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.» Fayaz Muhammad Qazi for Petitioner. - ,. § /
| //J‘Muhammad Yar Malezai for Respondents. |

Date of hearing: 17th November, 2020.
JUDGMENT |

WIQAR AHMAD, J.----Petitioners have been former employees of the University

of Malakand (hereinafter referred to as University), and are aggrieved of non-payment of

pension by the university authorities. They have contended in 'their writ petition that

- petitioners Nos. 1 and 2 were appointed as Class-IV employees (Chowkidars) in the

University on 13.12.2001 on contract basis, while petitioner No. 3 was also appointed as
Class-1V employee on 07.04.2003, on contract basis. All the petitioners were regularized in
service of the University vide office order dated 20.07.2007. Petitioner No. | retired from
service on 10.03.2012, petitioner No. 2 retired from service on 05.01.2014 and petitioner

No. 3 got retired from service on 15.01.2016, after all the petltxonels obtaincd the age of

sixty years (superannuation).

2. ‘Comments of respondents were called, which have accordingly been submitted
wherein assertions in Paras 1 to 4 of the writ petition have been admitted as correct, but they
had taken the stance that regular service of petitioners in the University had been falling
short of the minimum qualifying service for the grant of pensionary benefits.

3. Learned counsel for petitioners submitted during the course. of his arguments that in
Rule 5 of the Service Pension Statutes of University ol Malakand (hereinafter referred to as
"the Service Statutes") it had been provided that the West Pakistan Civil Services Pension
Rules, 1963 (hereinafter referred to as "the Pension Rules") shall remain applicable to
University employees, wherein Rule 4.4 provided that minimum qualifying service for grant
of pension shall not be less than 10 years and that rule 2.3 of the said Rules provided that
temporary or officiating service shall be counted towurd the total length of service for

determining eligibility of a retired employee for the grant of pension. He added that if

services of the petitioners were counted from the date of their initial appointments, all the

employees were having 10 years service and had therefore been. entitled (o the grunt of

pension. :
|

4. Learned counsel appearing on behalf of respondents/University relied upon
judgments in the case of "Raja Ali Shan v. Messrs Essem Hotel Limited and others" reported
as 2007 SCMR 741, the case of "Hakim and 3 others v. Government of Pakistan through
Secretary Interior and others" reported as PLD 1992 Supreme Court;595 as weil as judgment
in the case of "Ghulam Murtaza v. Abdul Salam Shah and others" reported as 2007 SCMR
1062 and submitted that Service Statutes of the University should be read as a wholc: and
when so read entitlement of the petitioners could not be established therein. He reterred to
sub-rule (ii) of rule 4 as well as Rule 7 of the Service Statues and submitted that the contract
employment of the petitioners could not be counted toward pension. ‘He also referred to Rule
9 of the Service Statutes and contended that the minimum qualitying service for University
employee has been twenty-five years. He placed further reliance on judgment of the Hon'ble

“Supreme Court of Pakistan rendered in the case of "State Life Insurance Corporation of

Pakistan through Chairman and others v. Mst. Sardar Begum and others" reported as 2017
SCMR 999 for showing that provisions of special law override the provisions nf general law
to the extent of any conflict or inconsistency between the two.

5. We have heard arguments of learned counsel for the parties and perused the record.

8/20/2023, 1015 >
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6. We will first address the contention of learned counsel for

respondents that the contract period of an employee cannot be counted

- towards the period of service for determining the qualifying length of

service of pension. It has been provided in rule 5 of the Service Statutes
that save as otherwise provided in these statutes. the West Pakistan Civil
Services Pension Rules, 1963, as applicable to government servants of
the North-West Frontier Province, shall mutatis mutandis apply to
University employees. The language where the Pension Rules has been
adopted by the University itself shows that it shall apply: in those areas
which have not been regulated by the Service Statues. It is quite clear

from perusal of the Service Statues annexed with - the: comments- of

respondents, that it has nowhere provided any special rule for defining
the qualifying service for the grant of pension, as well as the length of
service entitling an employee to maximum allowable pension and the
respective ratios thereof. Though learned counsel for University has
been arguing that rule 9 of the Service Statues fulfill the purpose, but we
are afraid we would not be able to agree with his contention. Rule 9
basically provides authority of the Syndicate or Vice:Chancellor to
condone interruptions and deficiencies in counting of the’service for the
purpose of pensmn Said rule being relevant is reploduced for ready
reference;

9. Condonation of interruptions and deficiencies;

(1) The Syndicate or the Vice-Chancellor, as the case may be,
may for purpose of pension condone all gaps between the periods
tor qualifying service of a University employee.

(2) The Syndicate or the Vice-Chancellor, as the case may be,
may condone deficiency in qualifying service for pension, up o
six months; plovided that the service is meritorious, if allowed,
will bring the SCLVICC up to twenty-live completed years ol
qualifying service.'

: Heading of the rule is indicative that it aims at providing for
condonation of interruptions in service and deficiency in the requisite
amount of minimum service. Headings or sub-headings of a section may
be referred to. in aid of interpretation. "The sections or set-of sections" us
explained in Maxwell on the Interpretation of Statutes (Twelfth Edition).
"in some modern statutes are regarded as preambles to those sections.
lhey cannot control the plain words of the statutes, but they may explain
amblguous words, a rule which, whatever the lassistance which it may
render in construction, cannot stand logically with the exclusion of
marginal notes, for headings like marginal notes are-as Avory, J. pointed
out in R. v. Hare-"not voted on or passed by Parliament, but are inserted
after the Bill has become law". Findings of Hon'ble Justice Avory
expressed in the case of R. v. Hare ([1934] 1 K.B. 354, at P. 355), that

§:29/2023
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/ "headings like marginal notes are not voted on or passed by Parliament.
but are inserted after the Bill has become law". were of poul‘se valid at
the time but can no more be relied upon as headings and-sub-headings of
sections happen to be part of a statute and are no doubt voted by the
respective legislature at the time of its enactment. It was so noted in the
case of "Fisher v. Raven" (1964 A.C. 210) by Lord Dilhorne that it
should be noted that section 13 of the Debiors Act, 1869 vyas included in
Part 2 of the Act which was headed "Punishment of Fraudulent Debrors."
It was also noted that Headings or sub-headings have been part ol the
statute, which were voted upon and passed along with rest of body of the
statute, and may therefore be safely referred in ‘aid of the statute. 11 has
also been explained by Mr. S.M. Zafar in his book "Understanding
Statutes" at pages 814 and 815 that the Courts while dealing with
delegated legislations apply the same general common law principles of
interpretation which apply to interpretation of statute. Relevant part of
his opinion is reproduced hereunder for ready reference;

"Unless the contrary intention appears, expression used in
subordinate legislation made since 1889 under a power contained
in any statute, whenever passed, if used in the sta’tute also, have
the same meaning in the instrument as in the statute. Subject to
this principle, subordinate legislation is to bei construed in
accordance with the same general rules as those which govern the
interpretation of statutes, i.e. apart from the rule of primury
intention, delegated legislation is construed on lines similar to
those applicable in the case of Acts. The Courts genelally show
no disposition to distinguish here, and many of the leading cases
on statutory interpretation concern delegated leglslanon

, We can therefore interpret rule 9 of the Se;vn:e Statutes.
according to the principles of interpretation of statutes. No' doubt .
judicial consensus has also existed that prefix to sections could not
control the plain words of the provisions but where some ambiguity cxist
it can safely be referred and relied upon in aid of construction of statute.
Not only heading of the rule indicates that purpose of imbedding Rule 9
has not been to provide for minimum qualifying service, but its wordings
itsell’ shows that its purpose has been no other th'cln'providinu [or
condonation of interruptions in service and dL1lCl€l’lC)’ m the requisite
amount of minimum service. -

7. Rule 2.3 of the West Pakistan Civil Scrvices Pension Rules, 1963
provides for counting of temporary or officiating service for the purpose
of pension. Said rule being relevant is 1ep10duced her eundel for ready
reference; ‘ j

2.3 Temporary and officiating service:- - Temporary und
officiating service shall count for pension as indicated below:

fs o . 8/29/2023, 10:4: -




ase Judgement

T i:!

of 5

6% http://www.plsbeta.com/LawOnline/law;casedescription.aspuiis. . .

e Government servants borne on temporary establishment who
“have rendered more than five yeas continuous temporary service
- shall count such service for the purpose of pension or gratuily:
and

1. Temporary and officiating service followed by con‘ﬁrmétion
shall also count for pension or gratuity." ‘

Like Rule 4.4 of the Pension Rules there has been no rule pari
materia to Rule 2.3 of the Pension Rules. available in the Service
Statutes, which may have substituted it. Effcct has to be given to rule 2.3
of the Pension Rules for the said reason. While interpreting said rule this
Court in its earlier judgment rendered in the case of "Mst. 'Khilafat Jan v.
Principal Government Higher Secondary School Nizampur District
Nowshera and 5 others" reported as PLJ 2014 Peshawar 225 has allowed
counting. of ad-hoc/temporary service for the purpose ot pension by
obselvmg,

"In the case of the petitioner's husband, he was appointed on
7.2.1960 as contingent government servant in Government
Higher Secondary School Nizampur while his service was
regularized on 1.3.1973. By virtue of above referred rule. his
temporary and officiating service which was followed by his
regularization shall also be counted for pensionary benefits. As
per Chapter-IV, Rule-4.4 of the ibid Rules, a civil servant
becomes entitléd to pension after qualifying service of not less
than 10 years as per formula provided thereunder.'As per record,
the petitioner resigned from service on 2.10.1976. In this way. his
total service turns out to be 16 years. 7 months and 25 days. Thus
in view of this backdrop of the facts and law referred to herein
above, Makki Khan (Mulki Khan) was entitled to the pensmlmn
benefits as provided in the Rules referred to herein above

8. TFor what has been discussed above, we allow the 1nslant petition
by directing respondents to count temporary service of the petitioners

for the purpose of determining their qualification and el1g1b|llty for the -

grant of pension and tr cat them accordingly.

SA/33/P
Petition allowed.

8/29/2023, 1015
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First — The Service must be under Government. {

b5~

CHAPTER - I

.i
SERVICE QUALIFYING FOR PENSION |

Conditions of Qualifications — The service ot'a Government Servant does nol
qualify for pension unless it conforms to the following three conditions® -

t

3
H

Second - the service must not be Non-pensionable.

Third — the service must be paid by Government from the Provincial Consolidated Fund.
i

" Note — (1)

* Note — (2)

1
(N

12
(]

24

For the previous service of displaced Government servants which qualifies
for pension see Chapter — VIL. \

Service rendered after retirement on superannuation pension/retiring
pension shall not count for pension or gratutity.

Beginning of service — Subject to any special rules the service of Government
servant begins to qualify for pension when he takes over charge of the posi to
which he is first appointed.

Temporary and officiating service — Temporary and officiating service shall
count for pension as indicated below: -

/6

(i)

Government servants borne on temporary establishment who have rendered
more than five years continuous temporary service shall count such servicé
for the purpose of pension or gratuity; and i
Temporary and ofticiating service followed by confirmation shall also count
for pension or gratuity. '

Service in a temporary post on abolition of a permanent post — If a pernianent
post, on which a Government servant holds a lien. is abolished under circimstances
entitling him to get a compensation pension or gratuity, his service therealicr in a
temporary post under Government qualifies for pension.

" Note (1) and (2) Substituted vide notification No. SO(SR) V-913/65 Dated 6™ May,jl965

7
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[*Pes,ﬁgwar High Court (Mingora Bench)]
Before Ishtiaq Ibrahim and Wiqar Ahmad, JJ
MULTAN SHAH and 2 others

Versus

VICE-CHANCELLOR UNIVERSITY OF MALAKAND and 2 others
Writ Petition No.64-M of 2019, decided on 17th November, 2020. '

(a) West Pakistan Civil Services Pension Rules, 1963---

i

éé http:/www plsbeta.com/LawOnline/law/casedescription.asp?cis « .

----R.2.3---Temporary and officiating service---Scope---Petitioners;were aggrieved of non-
‘payment of pension by the University authorities---Contention of‘respondents was that the
regular service of petitioners was short of minimum qualifying Service for the grant of-
pensionary benefits and that the period for which they had rendered services as temiporary
employees could not be counted towards service---Validity---Rule 5 of the Service Pension
Statutes of University of Malakand provided that the West Pakistan Civil Services Pension
Rules, 1963, were applicable to the University employees---Language whereby the pension
rules were adopted by the University itself showed that it shall apply in thosc arcas which
were not regulated by the Service Pension Statutes---Service Pension Statutes had nowhere
provided any special rule for defining the qualifying service for the grant of pension. as well
as the length of service entitling an employee to maximum allowable pension and the
respective ratios thereof---Counsel for the University argued that R:9 of the Scrvice Pension
Statutes fulfilled the purpose but the rule revealed that it basically provided authority 1o the
Syndicate or Vice-Chancellor to condone interruptions und deficiencies in counting of the
service for the purpose of pension---Rule 2.3 of the West Pakistan Civil Services Pension |
*Rules, 1963, provided for counting of temporary or officiating service for the purpose of
p’*nsion---Constitutional petition was allowed by directing the respondents to count the
temporary service of the petitioners for the purpose of determmmg their qualification and

eligibility for the grant of pension and treat them accordingly. ,

Raja Ali Shan v. Messts Essem Hotel Limited and others 2007 SCM2 741: Ilakim
and 3 others v. Government of Pakistan through Secretary [nterior and others P1.D 1992 SC
5393; Ghulam Murtaza v. Abdu} Salam Shah and others 2007 SCMR 1062 and State Life
Insurance Corporation of Pakistan through Chairman and others v.tMst. Sardar Begum and

others 2017 SCMR 999 ref.

Mst. Khilafat Jan v. Principal Government Higher Secondary School Nizampur

District Nowshera and 5 others PLJ 2014 Pesh. 225 rel.

(b) Interpretation of statates---

----Headings and sub-headings of a section may be referred to in aid of interpretation.

Maxwell on the Interpretation of Statutes Twelith Edition; R. v. Hare | 1934} | K.B.
354, at p. 355; Fisher v. Raven 1964 A.C. 210 and Understanding Statutes at p.814 and 815

by Mr. S.M. Zafar rel.

(c) Interpretation of statutes---

----Prefix to sections cannot control the plain words ol the provisions but where some
ambiguity exists it can safely be referred and relied upon in aid of construction of statute.

872942023, 1. s
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Fayaz Muhammad Qazi for Petitioner. : T
7~ Muhammad Yar Malezai for Respondents. |
“ Date ot hearing: 17th November, 2020.
JUDGMENT

WIQAR AHMAD J.----Petitioners have bcen former. emplovees of the University
of Malakand (hereinafter referred to as University), and are aggrxgved of non-pavment of
pension by the university authorities. They have contended in :their writ petition that
petitioneis Nos. 1 and 2 were appointed as Class-IV employees (Chowkidars) in the
University on 13.12.2001 on contract basis, while petitioner No. 3 was also appointed as
Class-IV employee on 07.04.2003, on contract basis. All the petitioners were regularized in
service of the University vide office order dated 20.07.2007. Petitioner No. | retired from
service on 10.03.2012, petitioner No. 2 retired from service on 05 01.2014 and petitioner
No. 3 got retired from service on 15.01.2016, after all the petltIOHEIb obtaincd the age of

sixty years (superannuation).

2. Comments of respondents were called, which have accordingly been submitted
wherein assertions in Paras 1 to 4 of the writ petition have been admitted as correct, but they
had taken the stance that regular service of petitioners in the Unizversity_ had been falling
short of the minimum qualifying service for the grant of pensionary benefits.

3. Learned counsel for petitioners submitted during the course.of his arguments that in
Rule 5 of the Service Pension Statutes of University ol Malakand (hereinafter relerred to as
"the Service Statutes") it had been provided that the West Pakistan Civil Services Pension
Rules, 1963 (hereinafter referred to as "the Pension Rules") shall remain applicable to
University employees, wherein Rule 4.4 provided that minimum qualifying service for grant
of pension shall not be less than 10 years and that rule 2.3 of the said Rules provided that
temporary or officiating service shall be counted toward the total length of service for

“determining eligibility of a retired employee for the grant of pension. He added that if
services of the petitioners were counted from the date of their initial appointments, all the
employees were having 10 years service and had theretore been:entitled to the grant of

pension. :
i

4.~  Learned counsel appearing on behalf ol respondents/University relied upon
judgments in the case of "Raja Ali Shan v. Messrs Essem Hotel Limited and others" reported
as 2007 SCMR 741, the case of "Hakim and 3 others v. Government of Pakistan through
Secretary Interior and others" reported as PLD 1992 Supreme Court; 395 as weil as judgment
in the case of "Ghulam Murtaza v. Abdul Salam Shah and others" reported as 2007 SCMR
1062 and submitted that Service Statutes of the University should be read as a whole, and
when so read entitlement of the petitioners could not be established therein. He referred to
sub-rule (ii) of rule 4 as well as Rule 7 of the Service Statues and submitted that the contract
employment of the petitioners could not be counted toward pension. He also referred to Rule
9 of the Service Statutes and contended that the minimum qualifying service for University
employee has been twenty-five years. He placed further reliance on judgment ol the Hon'ble
-Supreme Court of Pakistani rendered in the case of "State Life Insuranece Corporation of-
Pakistan through Chairman and others v. Mst. Sardar Begum and others" reported as 2017
SCMR 999 for showing that provisions of special law override the provisions of general law
to the extent of any conflict or inconsistency between the two. '

5. We have héard arguments of learned counsel for the parties and perused the recurd.

of 5 ‘ ‘ ' 8/20/2023, 1015 " *
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’ 6.  We will first address the contention of learned counsel for
respondents that the contract period of an employee cannot be counted
towards the period of service for determining the quallfymg length of
service of pension. It has been provided in rule 5 of the Service Statutes
that save as otherwise provided in these statutes. the West Pakistan Civil
Services Pension Rules, 1963, as applicable to government servants of
the North-West Frontier Province, shall mutatis mutandis applv (o
University employees. The language where the Pension Rules has been
adopted by the University itself shows that it shall appiy in those areas
which have not been regulated by the Service Statues. It is quite clear
from perusal of the Service Statues annexed with the: comments of
respondents, that it has nowhere provided any special rule for defining
the qualifying service for the grant of pension, as well ag the length of
service entitling an employee to maximum allowable pension and the
respective ratios thereof., Though learned counsel for University has
been arguing that rule 9 of the Service Statues fulfill the purpose, but we
are afraid we would not be able to agree with his contention. Rule 9
basically provides authority of the Syndicate or Vice:Chancellor
condone interruptions and deficiencies in counting of the'service for the
purpose of pellSIOH Said rule being relevant is repnoduced for ready
reference;

9. Condonation of interruptions and deficiencies;

(1) The Syndicate or the Vice-Chancellor, as thé case may be,
may for purpose of pension condone all gaps between the periods
for qualifying service of a University employee.

(2) The Syndicate or the Vice-Chancellor, as the case may be,
may condone deficiency in qualifying service for pension, up (o
six months; provided that the service is meritorious, if allowed,
will bring the se1v1ce up to twent\f—llve complelcd years of
qualifying service.'

Heading of the rule is indicative that it aims at providing for
condonation of interruptions in service and deficiency in the requisite
amount of minimum service. Headings or sub-headings of a section may
be referred to tn aid of interpretation. "The sections or set-of sections” as
explained in Maxwell on the Interpretation of Statutes (Twelfth Edition),
"In some modern statutes are regarded as preambles to those sections.
They cannot control the plain words of the statutes, but they may explain
ambiguous words, a rule which, whatever the ‘assistance which it may
render in construction, cannot stand logically with the exclusion of
marginal notes, for headings like marginal notes are-as Avory, J. pointed
out in R. v. Hare-"not voted on or passed by Parliament, but are inserted
atter the Bill has become law". Findings of Hon'ble ‘Justice Avory
expressed in the case of R. v. Hare ([1934] 1 K.B. 354, at P. 355), that

of 5 ’ 82972023, 10345 v
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"headings like marginal notes are not voted on or ‘passed by Parliament.
but are inserted after the Bill has become law", were of course valid at

the time but can no more be relied upon as headings and sub-headings of

sections happen to be part of a statute and are no doubt voted by the
respective legislature at the time of its enactment. It was so noted in the
case of "Fisher v. Raven" (1964 A.C. 210) by Lord Dilhorne that- it
should be noted that section 13 of the Debtors Act, 1869 v:vas included in
Part 2 of the Act which was headed "Punishment of Fraudulent Debtors."
It was also noted that Headings or sub-headings have béen part of the
statute, which were voted upon and passed along with rest of body of the
statute, and may therefore be safely referred in ‘aid of the statute. It has
also been explained by Mr. S.M. Zaftar in his book "Understanding
Statutes" at pages 814 and 815 that the Courts while dealing with

delegated legislations apply the same general common lax'N principles of

interpretation which apply to interpretation of statute. Relevant part of
his opinion is reproduced hereunder for ready reference;

"Unless the contrary intention appears, expresswn used in
subordinate legislation made since 1889 under a power contained
in any statute, whenever passed, if used in the sta!tute also, have
the same meaning in the instrument as in the statute. Subject Lo
this principle, subordinate legislation is to be construed in
accordance with the same general rufes as those which govern the
interpretation of statutes, i.e. apart from the rule of primary
intention, delegated legisiation is construed on lines similar to
those applicable in the case of Acts. The Courts genelally show
no disposition to distinguish here, and many of the leading cases
on statutory interpretation concern delegated leglslatnon

We can therefore interpret rule 9 of the Servme Stalultb
according to the principles of interpretation of statutes. No. doubt a

Judicial consensus has also existed that prefix to sections could not

control the plain words of the provisions but where some ambiguity v:ist
it can safely be referred and relied upon in aid of construction of statute.
Not only heading of the rule indicates that purpose of imbedding Rule 9
has not been to provide for minimum qualifying service, but its wordings
itself shows ‘that its purpose has been no other than; providing for
condonation of interruptions in service and dd101enc3 m the requisite
amount of minimum service. i

7. Rule 2.3 of the West Pakistan Civil Services Pension Rules, 1963
provides for counting of temporary or officiating service for the purpose
of pension. Said rule bemg relevant is leIOdLICCd hereundel for ready
reference; o ;

2.3 Temporary and officiating service:- !Temporary and
officiating service shall count for pension as indicated below:

8/29/2023
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L. Government servants borne on temporary establishment who
have rendered more than five yeas continuous temporary ‘service

- shall count such service for the purpose of pension or gratuity:
and

ii.  “Temporary and officiating service tollowed by conﬁrmanon
shall also count for pension or gratuity."

'Like Rule 4.4 of the Pension Rules there has been no rule pari
materia to Rule 2.3 of the Pension Rules. available 'in the Service
Statutes, which may have substituted it. Effect has to be given to rule 2.3
of the Pension Rules for the said reason. While interpreting said rule this
Court in its earlier judgment rendered in the case of "Mst. Khilafat Jan v.
Principal Government Higher Secondary School Nizampur District
Nowshera and 5 others" reported as PLJ 2014 Peshawar 225 has allowed
counting. of ad-hoc/temporary service for the pu1pose ot pension by
observing;

"In the case of the petitioner's husband, he waé appointed on
7.2.1960 as contingent government servant in Government
Higher Secondary School Nizampur while his service was
regularized on 1.3.1973. By virtue of above referred rule. his
temporary and officiating service which was fof]lowed by his
regularization shall also be counted for pensionary benefits. As
per Chapter-IV, Rule-4.4 of the ibid Rules, a civil servant
becomes entitléd to pension after qualilying service of not less
than 10 years as per formula provided thereunder.!As per record,
the petitioner resigned from service on 2.10.1976. In this way. his
total service turns out to be 16 years. 7 months and 25 days. Thus
in view of this backdrop of the facts and law 1efened to herein
above, Makki Khan (Mulki Khan) was entitled to thL pensmnan
benefits as provided in the Rules referred to helelln‘above

8. For what has been discussed above, we allow the instant petition
by directing respondents to count temporary service of the petitioners
for the purpose of determining their qualification and elxglblllty for the
grant of pension and treat them accordingly.

SA/33/P

Petition allowed.

872972023, 1045 v
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- BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Appeal No. 1471/2022

Mst. Mumtaz Bibi..............cccccoocciiii e APPELLANT

YERSUS

Govt. of Khyber Pakhtunkhwa through Health Secretary................... RESPONDENTS

(Para wise reply on behalf of Respondent No 04)

Preliminary Objection:-

D.; y /:/\o -»/013

| A.  That the APPELANT has no cause of action. = Bl At

B That the APPELANT has no locus standi.
C.  Thatthe APPELANT has not came to this court w1th clean hands
D.  That the instant petltlon is barred by law.

Respectfully | Sheweth:-

1. Relates to record, howe\(ér, liable to be proved by the appellant.
2. Relates to record, however, liable to be proved by the appellant.

3. That Respondent No. 4 is bound to follow the rules and instruction issued by
the Provincial Govt. of Khyber Pakhtunkhwa from time to time. Hence it is
pertinent to mention here that as the appellant was regularized w.e.f 01-07-
2012 and her time period of regular service is less than ten years, she is not

entitled for pension under the pension rules.

4. No comments.

)




A.

= EE 0

Grounds:-

That respondent No. 3 is bound to follow the rules and instructions

issued by the Provincial Govt. of Khyber Pakhtunkhwa from timé to

time and not violated any rule of Laws.

Correct to the extent that after to Promulgation of an Act 2012, the

APPELANT was regularized w.e.f 01.07.2012 and after her regular
~ service till the age of superannuation i.e. 10.07.2020 according to the

| office order hereby No. 4154-58/LHW dated 10.07.2020 her services is

less than ten years. Hence she is not entitled for pension under the rules.

No Comments. |

As mentioned in Para “B” above.

As mentioned in Para “B” above.

No Comments.

Keeping in view the above mentioned facts it is, therefore, humbly

prayed the appeal in hand having no merits may be dismissed with cost.

DISTRICT AGCOUNTS OFFICER
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL '
‘ PESHAWAR.

Appeal No. 1471/2022

Mst. Mumtaz Bibi........ocoooiiiiiiiis e APPELLANT
VERSUS
Govt. of Khyber Pakhtunkhwa, through Health Secretary................... RESPONDENTS
AFFIDAVIT

I Wagas Ahmad Khalil Sub-Accountant office of the District
Accounts Officer, Hangu do hereby solemnly affirm that the contents of Para wise

Comments/reply submitted on behalf of respondent true and correct to

the best of my Knowledge and belief and nothipg has been concealed from this

honorable court. \k 1¢ Swdlnes Dakee\ oy o

\\\Q ALY Xti‘??{\(\q,‘\-g ate wellney  Seen ,\. . L Neesa) eb(’n?ﬁ)e{g
88 e AY:ém Nesoen Soesde. 6RL- ' 05"

Identified by

Advocate General
Khyber Pakhtunkhwa
Peshawar.
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AUTHORITY

Mr. Waqas Ahmad Khalil of this office is hereby authorized to submit the
Para wise Comments/reply in the Honorable Service Tribunal Peshawar appeal

No. 1471/2022 titled Mst. Mumtaz Bibi VS Govt. of Khyber Pakhtunkhwa through
Health Secretary.

DISTRICT £
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A
L
: Reminder . ‘ );))’
MOST IMMEDIATE
COURT MATTER

GOVERNMENT OF KHYBER PAKHTUNKHWA

HEALTH DEPARTMENT
NO. BOH {Lit-1fj/ S.A: 147172022 /Mumtaz bibi
Dated the Peshawar 29-05-2023

The Director General Health Services, .
Khyber Pa¥thtunkhwa
Peshawar. _

The District Health Officer
District Hangu.

SUBJECT: SERVICE APPE AI. NC, 1471/2022 TITLED Mst: MUMTAZ BIBI

VERSUS GOVT. OF KHYBER PAKHTUNKHWA THROUGH
HEALTH SECRETARY. '

I am directed to refer to thgs d’epartment letter of even number
dated 15-12-2022 on the subject noted. and to state that oncc again to prepare
parawise comment in case of Service Appeal No.1471/2022 titled Mst. Mumtaz
Bibi (Ex-LHW) versus Govt.- of Khyber Pakhtunkhwa through Health Secretary

and to this office at the earliest also bring current status of the subject case.

~_ | | o>
2. Being Court matter hence may please be tr atefl as Most 6&
Urgent. ' W \\\“l

Encl: As above

W
(y(\/t/ iEéﬁ@I\fOFFICER
Endst. No. and date even: . w
Copy forwarded for informatfon to:- }
The Service Tribunal, Khyber Pakhtunkhwa at camp couft
The Section Ofﬁcer—IH Health Department.

PS to the Secretary U“au.h Govt. of Khyber Pakhtunkhwa.

P.A to Deputy Sccretary (Litigation) Health Department. ,
Master file, : !

SECTION OFFICER (LIT-1)

(LIT- )

ORwLN -
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B
BEFORE THEHONORABIJ,)E KHYBER PAKHZTUNKHWA SERVICE
TRIBUNALPESHAWAR - ——

SERVICE APPEAL NO. 1471 OF 2022 YOS Tribug )"

Diury ngg ﬂg_gé

1. Secretary to Govt. of Khyber Pakhtunkhwa Health Department Dated%

2. Director General Health Services Khyber Pakhtunkhwa qu ’V

3. District Health Officer Hangu..................o.. coviiinn, _Petitioi:ﬁ@;r f 8,;’.&

Versus Q%q

Service Appeal No. 1471/2022 Titled Mumtaz Bibi................. Respondents

PETITION ON BEHALF OF THE RESPONDENTS No. 1, 2 & 3IN THE

MAIN APPEAL FOR SETTING ASIDE THE ORDER DATED 29/05/2023

OF THE HONORABLE TRIBUNAL WHEREBY THE RIGHT OF

SUBMISSION OF REPLY OFRESPONDENTS STANDS STRUCK OF.

Respectfully Sheweth,

1. That the above titled Service Appeal is pending before the Honorable
Tribunalwhich is fixed for hearing on 18/04/2024.

2. That theRespondentsreceived a. pre-Admission Notice alongwith copy of
subject Service Appeal for submission of Parawise comments/reply on
13/22/2022 in which date of hearing was fixed as 29/05/2023.(Copy of the
Order Sheet isattached as Annex-A). ‘

3. That therepresentative/focal person of the pétitioners namely Mr. Laeeq was
engaged before another bench of the Honorable Tribunal in the proceeding

‘of another Service Appeal, however when he attended the bench of
Honorable Chairman, he came to know that the right of submission of
comments in favor of petitionershas been placed Struck offthe Service
Appeal was admitted for regular hearing / arguments.

4. That the absence of the representative of the petitioners before the bench of
Chairman of the Honorable Tribunal was not intentional/willful but for the
reasons mentioned in para-3 above.

5. That there is noEx-parte judgment but the Ex-parte proceedings have been

initiated against the petitioners, therefore the same may be set aside at any

time by the Honorable Tribunal in the interest of justice.

Y.



® 6 That in case if the petitionershave not been allowed to defend/submit
parawise comments affect/cause an irreparable loss to the public exchequer.
7. That it is a well settle principle of law that casesare to be decided on merits,

rather than technicalities.

It is therefore humbly prayed that the Ex-parte order/proceedings dated
29/05/2023 may kindly be set aside in the interest of justice and petitionersmay
kindly be provided an opportunity of submission of comments/defense in the

interest of justice.

(Dr. Shoukat Ali)
Director General Health Services
Khyber Pakhtunkhwa
(Respondent No. 1,2 &3)
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BEFORE THEHONORABLE KHYBER PAKHZTUNKHWA SERVICE

L

TRIBUNALPESHAWAR
SERVICE APPEAL NO. 1471 OF 2022

Service Appeal No. 1471/2022 Titled Mumtaz Bibi......... Respondents

, Versus
1. Secretary to Govt. of Khyber Pakhtunkhwa Health Department
2. Director General Health Services Khyber Pakhtunkhwa
3. District Health Officer Hangu............ooovviiit i, Petitioners

PETITION ON BEHALF OF THE RESPONDENTS No. 1, 2 & 3 IN THE

MAIN APPEAL FOR SETTING ASIDE THE ORDER DATED 29/05/2023
OF THE HONORABLE TRIBUNAL WHEREBY THE RIGHT OF
SUBMISSION OF REPLY OF RESPONDENTS STANDS STRUCK OF.

AFFIDAVIT -

I Dr. Shoukat Ali, Director General Health Services Khyber Pakhtunkhwa do
hereby state on oath that contents of the above petition is correct to the best of my

knowledge and nothing has been concealed.

Deponent

Dr. Shoﬁk?i

Director General Health Services
Khyber Pakhtunkhwa
(On behalf of the Petitioners)
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DIRECTORATE GENERAL HEALTH SERVICES
KHYBER PAKHTUNKHWA PESHAWAR

All communications should be addressed to the Director General Health Services
Peshawar and not to any official by name
Office #091-9210269 Fax # 091-9210230

AUTHORITY LETTER

Muhammad Yousaf Jamal Focal Person Litigation “Section

Directorate General Health Services Khyber Pakhtunkhwa is hereby

authorized to attend/defend the court cases and file Parawise Comments /
Reply on behalf of the undersigned before the Honorable Khyber

_ Pakh.tunkhwa Service Tribunal and its Camp Courts.

Director General Health Services
Khyber Pakhtunkhwa, Peshawar
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©S.A No. 147172022

0 29.05.2023

e

*Naeem Amin*

~ Learned counsel for the appellant present. Mr. Safiullah,

Focal Person and Mr, Laeeq Khan, Computerlbperator alongwith .

Mr. Asif Masood Ali Shah, Deputy District Attorney for the
respondents preserit.
On prev1ous date too, last chance was granted to respondents

No. ! to 3 for submission of reply/comments with the observation
A

) that if they failed to submit reply/comment, their right shall be

deemed as struck of. The respondents No. 1 to 3 have failed to

submit reply/comments, therefore, their right for submission of

reply/comments stands struck of. To come up for arguments on

29 08.2023 before the D.B. Parcha Peshi given to the parties.

(Fareel\l?aoff (Salah-ud-Din)

Member (E) . Member (J)

20" Aug. 2023 1., Learned counsel for the appellant present. Mr. Muhammad Jan,

*Mutazem Shah *

District Attorney for respondents present.

2.  Learned counsel for the appellant stated that similar nature

cases are fixed on 02.11 .2023, therefore, this case might also be fixed
for the said date. Request is acceded to.

3. Adjourned to 02.11.2023 for hearing bete

the'pal"ties. q
| (Salah-{id-Din) affm Arghad Khan)

Member (J)

e the D.B. P.P given to
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| ' cooo Nox',2023 1. Clerk to counsel for the appellant present. Mr. Muhammad Jan, -

learned District Attorney for the respondents present..

2. Clerk to counsel for the appellant request d for adjournment on
| '6 . ‘;‘ the ground that learned counsel for the appellant ig busy before Hon’ble
! . 'Z ) Peshawar High Court, Peshawar. Adjourned. To come up for argun'ﬁ ts

)
‘:'3 3 % on 20.]2.2023 beforg D.B. P.P given to the parties. : {7
.
(Muhammad Akbar Khan) . . (Rashida Bano)
Member (E) Member (I)

Skemrunlluh®

| | | !
. 20.12.2023 1. Learned counsel for the appellant present. Mr. Asif Masood Al}'!

Shah learned Deputy District Attorney for the respondents present.

2. Learned counsel for the appellant requested for adjournment

P.P given to the

on the ground that he has not prepared the brief. Adjourned. To
| ~ ' come up for arguments on 18.04.2024 before D.B.

parties.
| (Fareekﬂ) : Aﬂgé Bano)
Mem ber' (E) Member 4))

*Katreraliah”
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In The Service Tribunal KP. Peshawar

In Re: Appeal N().ﬂ’{7/ Ot 2022
|

Mst. Mumtaz Bibi (Ex. Lady Health Worl'\c;), wie, of James Masih resident of
Mohallah Saray Chatar Singh Thall District Hangu
: Appellant
i
]
Yersis ‘

PS to Secretary Health, Govt of Khyber Pdl\htunldlw!a Peshawar

e —
H .

Director General Health Services Khyber Pal\htunl\l}wa
District Health Officer Hangu P

o Lo

District Account Otticer, Hangu

Respondents

Service appeal under section 4 of the
- Service Tribunal Act 1974 -

Prayer, ;
| |

0ll acceptance of this appeal, the respondents lllﬂ!ﬂle directed to allow

‘pensionary Benefits to the annellam by connting ller length of service

from the date of her initial appointment i.e, 27/ 07/ 2006. Refusal as
such on the nari of the respondents may bhe (leclargf d as without lawiul
authority, without jurisdiction of no legal eifect g' nd ineflective upon

the valid and legal rights of the appellant. With: srant of additional
rellei, not specifically prayed for but is avalabile :,Ior the appellant to

avail, in the ends i_)i justice.’ . i

Respectfully submitted,

i
1. "The appellant at very intvinsic was appointed as lady health worker on 29/

07/ 2006 vide order No. 61 l/NP in the natwnail program, on contractual A'¥ iy

lmses, however, later on, her services were regularized vide order bearing
No. 274-310 dated 19/ 04/ 2014 with eftect from D1/ 07/ 2019. {Copy of thehv

P .
service Book with regularization order .mnued as annexure A and B) CEVIC Tribungy

T T T T T T T AT T g s P koD T e e - — e — PRI AR <S4
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In The Service Tribunal KP Peshawar

In Re: appeal NoIY | OF 2022

!

i

Mst. Mumtaz Bibi (Ex. Lady Health Worker), wife| of James Masih resident of
Mohallah Saray Chatar Singh Thall District Hangu, .

|
: Appellant
versus |
1.- PS to Secretary Health, Govt of Khyher de\ilflinldl“’!?l Peshawar
2. Director General Health Services Khy 1)(:1 Pa!\htunl\llwa
3. Dntnct Health Officer Hangu . |
4. District Account Officer, Hangu P -
‘ Respondents
Service appeal under section 4 of the
service Tribunal Act 1974 !
Prayer, |

| | |
On acceptance of this appeal, the respondents lﬂﬂ!: be directed to allow -
pensionary Benefits to the appellant by comnting her length of service
irom the date of her inifial appoiniment Le. 27/ 07/ 2006. Refusal as
such on the ﬂﬂ“ oi the respondents may be ﬂﬁﬂlﬂf:ﬁﬂ as without lawiul
authority, withont jurisdiction of no legal effect and inefiective upen
(he valid and legal righis of the appeliant, wnnigram ol additional

reliel, ot speciifcally praved for but is available Iior the appellant o
vall in the ends of justice. - :

- Respectfully submitted,

[
. The appellant at very in[rin;ic was appointed as iady health worker on 29/
07/ 2006 vide order No. 611/NP in the l]d[lOl’ldl program, on contractual
lmses, however, later on, her services were regula.t ized vide order bearing
No. 274-310 dated 19/ 04/ 2014 with eflect from 01/ 07/ 2()12 (Copy ot the

service Book with regularization order dnncxe(l as annexure A an(l B)

b —toprpe gt
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LXAMINER
Khyber Pakhtukhws
Service Tribunal
Peshawap




